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With regard to the first issue the lower Court ordered the defendant 
[plaintiff?] to pay the sum of Es. 328-8, being the difference between the stamp 
on an application and the Court-fee on a plaint for property of the value of the 
subject-matter of the award. On the second and third issues the Court made the 
following remarks:—“ It is to be observed that the plaintiff seeks in this case to 
have an arbitration award filed under s. 525 of the Civil Procedure Code. The 
defendant contends that the award is collusive and fraudulent, the arbitA,tor 
guilty of corruption, and that matters, which were not intended to be referred* 
to arbitration, have been included in the award. These objections of the 
defendant are such as are contemplated by ss. 520 and 521 of the Civil Procedure 
Code, When such objections are raised against an attempt to file an award 
under s. 526, the rule laid down by Pontipkx, .] , in the case of Steeravi Chou'- 
dhry v. Dtnobimdhoo Choivdkry (I. L R , 7 Cal, 490), must he followed lIis 
lliordship says. But in my opinion tins goes to show that it was not intended 
that an award should be filed under s 525 if either oi the parties to tlie reference 
showed cause against it l>y aflidaviffcOr verified petition within the provisions 
of s. 520 or s 521. In such cases 1 think it would be the dutv of the Court, 
without inquiring into the validity of the cause so shown,*to* refuse the applica¬ 
tion to file the award, and to leave the applicant to his remedy by suit.” In this 
case the defendant’s objections amount to those mentioned in ss. 520 and 521, 
and wlien such objections have been [ 13 ] made, the plaintiff’s prayer for 
filing the award must, under the above precedent, be refused. 

“ On all these accounts 1 am of opinion that the relief claimed by the plaintiff 
cannot be allowed to him in this case, and that his case must fail both on facts • 
and law.” 

The plaintiff appealed to the High Court. 4 . 

Baboo Chunder Madhub Qhose and Baboo Abtnash Chunder jfanerjee for 
the Appellant. 

Baboo Mohesh Chundpr Chowdhry and Baboo Kah Kissen Sen for the 
Respondent. 

The Judgment of the Court (Mitteb and Tottenham, JJ.) was 
delivered by 

Mitter, J. —We are of opinion that in this case tn*. e is no appeal, because 
the proceedings in the lower Court were held under ss. 525 and 526 of the Cjvil 
Proceilure Code. While rejecting this appeal upon this ground, we are at the same 
time of opinion that the lower Court has exercised a jurisdiction not vested in 
iu by law, in deciding the question raised in jihe second issue mentioned in its 
judgment, viz., whether the defendant did not agree to the terms bf the ekrar- 
nama, and they were fraudulently made, ft appears from 9. 626 that the Court 
has jurisdiction to adjudicate only upon the grounds of objection mentioned in 
ss. 520 and 521. Now, the defendant’s objection thfkt he did not agree to thetfrms 
of the ekramama, and that he was imposed upon in being persuaded to put his 
signature to the particular ekramama, whiiih was the foundation of the award 
in this case, is not one which comes within the purview of ss. 520 and 521 
When an objection of this nature was. raised it was the duty, of the Court to 
reject the application under s 525, and refer the parties to a regular suit. No 
doubt the defendant also raised certain other objections which came within the 
purview of ss. 520 and 521, but the lower Court has sot disposed ofthera, being 
of opinion that the mere fact of their having been mentioned in the petition of • 
objection would oust itiof its jurisdiction to deal with the case under ss. 525 and 
626. Whether this view of thelawis corrector not,it is not necessary to determine, 
but it is quite clear to us that the lower Court was not competent in this case to 
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adjudicate upon the second issue raised before it, [ 19 ] viz., “whetherthe defen* 
dant did not agree to the terms of the ekrarnama and they were fraudulently 
made.” We, therefore, set aside the decree of the lower Court by which the plain¬ 
tiff’s suit was dismissed, and direct that the application under s. 525 should be 
rejected upcwi the ground that the defendant had raised an objection which the 
Court under ss 5^5 and 526 could not dispose of. It further appears that the 
lov%r Court, upon the objection of the respondent before us on the 28th March 
•1881, directed that the plaintiff should pay a Court-fee stamp of Rs. 328-8-0 
to make up the deficiency in the Court-fee stamp required for the plaint. The 
lower Court was evidently under the impression that this being a suit the plain¬ 
tiff was bound to pay the Court-fee for a plaint according to the value of the 
suit as required by the Court Fees Act, but it has evidently overlooked the pro¬ 
vision of the law that the application for enforcing an award under s. 525 shall be 
simply numbered and registered as a suit between the parties. It is not considered 
a suit, but it IS to bo numbered and registered as a suit. Therefore, under the 
Court Fees Act, tho plaintiff appellant w'as gnly bound to pay the Court-fee for an 
application to the low'er Court The order of the lower Court, dated 28th March 
1881, directing the^lflintiff to pay Rs 328-8 Court-fee stamp to make up the 
deficiency is therefore en’oneous, and in making that order the Court acted m the 
exercise of its jurisdiction tlleqnlhf We, therefore, setaside that order alsQ. That 
ordei being set aside the plaintiff will be entitled from the lower Court to a 
certificate for the refund of that stamp. Under the circumstances of this case, we 
think that in the lower Court each party should bear tbeir own costs In this 
^ Com t the respondent is entitled to recover his costs from the appellant. 

- Decree modified. 

NOTES. 

[APPflCAUO# TO FILE AWARD IN PURSUANCE OF AN ARBITRATION WITHOUT 

THE IN^RVENTION OF A COLRT- 

Tho Court is competent to inquire into questions relating to the faji* 'm and validity of 
the agreement to refer and of the award, 25 Cal., 757 (F B.) overcii’ -g 10 Cal., 11, 17 All. 21 
F. B 2S All , 621, 20 Mad., 8!1 Contra 20 Bom , 59o T1> .. all decisions under section 

520 of the Code of 1882 In the corre'.ponding section, ^ara 21, schedule II of tho Code of 1908 
tho word-, “ whore the Couit is satisfied thau uue.liatter has been referred to arbitration and 
that an award has been made th^ on ” were added thus negativing the view of the Court 
of Bombay and giving effect to '’le view of the other High Courts An order made on an 
application under s. 525 of tb -'.ode of 1882 (para 20, sch T1 of the Code of 1908) is now made 
qppoaldble undt'r section lOl, (1) cl / of the Code of 1908 3 

^ \ [ 15 ] APPELLATE CT7IL. 

The Unrd May, ISS'J 
PiySSENT 

Mr. Jr.sTiCE Mitter and Mr. Justice Wilkinson. 

F usoehun.Defendant 

versus 

Kajo and others ... Plaintiff’s." 

Guardian — Guarttianship of female minor—Mahomedan law—Regulation X of 
1793, s. 21—Act XL of 1858, s. 27—Act IX of 1861. 

The effect of s. 21 of R,ogulation X of 1793, and of s. 27 of Act XL of 1858 ia, that no 
^person other than a female Shall in anv case bo entrusted frith tho guardianship of a female 
minor . 

• Appeal from Original Order No 316 of 1882, against the order of H. Beveridge, Esq., 
Disinct Judge of Patna, dated the 31st July 1882. 
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JEtsIii, therefore, where a Mahomedau mother had by marrying a stranger forfeited her 
right to the guardianship of her children, that in the case of her female children their grand¬ 
mother was entitled to be appointed guardian to the exclusion of male relatives And the 
fact that the proceeding in which the right is sought to be established is under Act IX of 1861 
does not affect the rule. • 

This was a suit under Act IX of 1861 for the guardianship oi infant childien, 
brought by their maternal grandmother, one Mussamut Kajo, against theij’ 
mother, Mussamut F.U8eehun, and their paternal uncles, Abu Saleh and Abu 
Mahomed. One of the children was a boy over the age of seven years, one a 
girl aged twelve years, who, according to Mahomedan law, had attained th^ago 
of puberty, and the other two children were girls under twelve years of age. 
The plaintiff claimed the guardianship of the children, on the ground that their 
. mother had married a stranger. 

The District Judge held that the mother had by marrying a stranger forfeited 
her right to the guardianship of the children, and appointed the uncles guardians 
of the boy and the eldest girl, and appointed the plaintiff guardian of the 
younger girls. Mussamut Fuseehun appealed to the High. Court. 

Mr, Branson and Baboo Saligram Singh for the Appellant. 

Mr. Amir All and Moonshi Serajul Islam for the Eespondents. 

The Judgment of the Court (MiTTfiR and WILKINSON, J J.) was deln ered by 

Hitter, J. —This case was once before this Court, and was remanded to 
be retried with reference to the observations made in the remand judgment 

[163 The proceeding in the lower Court was commenced by a suit under 
the provisions of Act IX of 1861 brought by Mussamut Kajo, the mother of 
Fuseehun, claiming the custody of her four grandchildren, chif&ren of 

Fuseehun. One of these children is a boy, and the other three ard^irls. They 
are all admittedly under age. 

The District Judge finds that the boy is over seven years of age, and the 
eldest girl, Beebee Sulima, is nearly twelve years old, and has arrived at pubertv 
in the sense in which that term is used in the Mahomedan law. 

There was a counter-application made by Abu Saleh and Abu Mahomed, 
their uncles, and Mussamut Sobi, their father’s mother, in which they opposed 
Mussamut Kajo’s claim, and set up their right to the guardianship of these 
minor children. 

The Judge has found that the other two girls, viz., Surah and Ilabiloa, have 
not yet arrived at puberty. Upon these findings he has declared lihat Mussamut 
Kajo 18 entitled to the custody of these t^o girls, and the uncles to the custody 
of the boy and Beebee Sulima. It was admitted before the learned Judge that 
the mother Fuseehun, having contracted a second marriage with a stranger, had 
forfeited her superior right of guardianship under the Mahomedan law . 

In this appeal the order of the lower Court as regards the two younger 
girls is not questioned , but it has been cdbtended that Mussamut Kajo is also 
entitled to the guardianship of the other two children. 

So far as the question of guardianship of the boy is edheerned, we .see no 
reason to interfere with the order of the lower Court. It is in strict accordance 
with the provisions of the Mahomedan law on the subject. 

t ^ 

But as regards the girl Sulima, we are of opinion that the order of the lower 
Court is not correct. * It seems to us that the law upon this subject has been 
laid down by the Legislature, which, if it has modified the Mahomedan law, 
must govern our decision. 
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In s. 21, Kegulation X of 1793, it was enacted that the guardianship of a 
female minor shall in no instance be entrusted to a person other than a female. 

[ 17 ] This law was applicable to persons whose estates were under the juris¬ 
diction of the Court of Wards. But as regards minors, whose property could not 
be brought undei the superintendence of the Court of Wards, it was enacted by 
8 . 2^f Act XL of 18.58 that the care of the persons of such minors, and the 
charge of their propert>, shall be subject to the jurisdiction of the Civil Court. 
Section 27 of that Act sa>s that nothing in this Act shall authorize the 
apijpintment of any jierson other than a female as the guardian of the person of 
a female. 

Whatevei may have been the provisions of the Mahomedan law upon the 
subject, the two legislative enactments referred to above have laid it down that 
a person, other than a female, shall m no case be entrusted with the guardian-* 
ship of a female minor The District Judge, lefeinng to s. 27 of Act XL of 
1858, says that the parties woie not bound by the provisions of that section, ^ 
because the proceeding before him was undei Act IX of 1861 But this latter 
Act only lays down* the procedure regulating a suit lor the custody of minor 
children by guardians or other person entitled to thdir custody'. 

The Kegulation and the Act referred to above on the subject pf the 
guardianship of the person of a female mmor laying down the substantive law 
with reference tliereto must bo followed in a sint under Act IX of 1861. 

Although the order of tlie lower Court is in strict accordance with the 
JMahomedan law, as laid down in Baillic’s Digest and Hamilton’s Hadya, we 
may as well point out here that the law laid down by the late Mahomedan 
Juristi^ is inore^m accordance with the spirit of the legislative enactments referred 
to above. 'Fhis is pointed out in a recent work of Mahomedan law* by Syed 
Amir Ah, wmi, in page 196, says - “ Among the Hanafis the mother is entitled 
to the custody of her daughter until she arrives at pubeity Among the Maliki 
Sbafees and Hanabahs the custody continues until she is married. According to 
the judgment of tbo Court ot Algiers it appears tliat in several notable instances 
the Haiiali Kajis have followed the Maliki doctrines, and decided that the 
rnothei is entitled to the custody ol lier daughters until theii marriage ” 

[ 18 ] The result is lhat tlio older of the lower Com t as regards Boebee 
Sulmia will be set aside, and Mussaomt Kajo will be declared entitled to the 
guardianship of licr person The parties will boar their own costs. 

Decree viodfjied 

• —— 

. m>TES 

[GUARDIANSHIP- 

^ « 

All tho 0 . 1.11 tnciits referred to in the judgment of thi.s case (Regulation X of 1793, Act 
XL of 1858 , *.et JX of 18()1) have been repealed by the Ouatdtans aiid Waids Act (Act VllI 
of 1890J which lays down both the law.ind the pioccdure to be followed 

Section 17 sa\s — (nl In appointing or declaring the guardiana of a minor, the Court shall 
subject to the pioyiMon.s of this section, be giudod by what, consutently uith tJie law to which 
the nmi,07 it, i,uh)ect appears in the circumstances to be for the welfare of the minor. 

(6) 111 considering what will be for the wclfar« of the minor, the Court shall have regard 
to the age sex and region of tho minor, the character and capacity of the proposed guardian 
and his noaniess of km to the minor, tho wishes if any of a deceased parent, and any existing 
or previous lelationsof tho proposed guardian with the minor or his property .... 

(c) If the minor is old enough to form an intelligent preference, tho CoUrt may consider 
pretereuce. The above pmvisions are in conformity witfi the Mahomedan law and the 
Courts .'.ro bound k. administer strictly m all question.^ affecting ,the custody of Moslem 
children the provisions of tho Mussalman law regarding lEzanat (Ameer All’s Muhammadan 
Law, Vol. II. p. 803.) 

See also *1 Cal. S7i , II Cal., 616.] 
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ANAND LALL BEEA &o. V. THE EMPBESS [1883] l.L.R. 10 Cal. 19 

[iO Ca] 18J 

APPELLATE CEIMINAL 

The 2nd August, 18H3, , 

PKEfiENT 

Me. Justice Prinsep and Mr. Justice Tottenham 

Jn the matter of the petition of Anand Lall Bera and others 

\uand Lall Bera and others 
versus 

The Empress, on tlie prosecution of Azim, peon 


' Public 'servant—Ilcsislancc to public servant—Wan ant — 

Return Of wairant—Penal Code, s 

A person wjs convicted under .s 183 of the Penal Code for offering icbistaiiee to the 
attachnicnt of property by <i public servant The offence was committed on the 4th of 
February 1883, but the wan rint under winch the public servant acted was rctui nable on or 
before the previous day Held that the conviction was bad 

In this case the accused vveie found guilt> the Deputy Magistrate ot„ 
Tumlook, in that they offered resistance to the taking of property by the lawful 
authority of a public servant, and tliereby committed an offep^ce punigliable 
under s 183 of the Penal Code. The tacts were that one Azim, a raimnue peon 
in the service of Government, was charged with the execution of a warrant undei 
the Public Demands Eecovory Act, 1880, for the attachment of the moveables of 
one Tul&eeram Bora. On the 4th of February last, the peon proceeded to 
execute the warrant, and w'liile doing so, he mot with obstruction and resistance 
from the accused. The wairant under which the peon acted was returnable on 
or before the 3rd of February 

The accused moved the High Court to quash the order of the Magistiatc 

Baboo Jogesli Chundcr Dey and Baboo Diooikanath Moolvcrjcc for the 
Petitioners. 

The Judgment of the Court (PeiOsSEP and ToTTENil’AM,JJ.) was 
delivered by , 

% 

[19] Ppineep, J. —The petitioners were convicted under s 183 of the 
Penal Code for offering resistance to an attaebment of the piopertv of one 
Tulseeram Bera, which the Deputy Collector had ordered in executioii of a 
certificate under the Public Demands Reci^very Act (Beng .4ct VII) of 1880. 
The warrant under which the peon acted stated that the return should be made 
on or before the 3rd February. , 

9 

The resistance, it has been found m the present case, waS offered on the 
4th February, and it is contended before us that ur^der such circumstances, no 
lawful order was in force, afid consequently the priscfner has committed no^ 
offence. It appears tej us thatj having regard to the terms of the second clause of 

• Ctrminal Motion No. 166 of 1883, against the order of ’Baboo U. C. Batavyal, Deputy 
Magistrate of Tumlook, dated the 6th April 1883. 
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8 . 261 of the Code of Civil Procedure, this objection is fatal to the conviction, and 
that the conviction, therefore, must be set aside and the fine, if paid, refunded. 

Conviction set aside. 

NOTES. 

[PUBLIC BGRYINT— 

Beaistanoo to a. peon attaching under a warrant, the term of which had already expired 
is rS> oflence under section 183 of the Penal Code,"10 Cal , 18,1 Weir 181. So also resistance 
to a sheriff attaching under a defective warrant 19 F’. R 1905—6 P. L. R , 578 , 6r to a 
Ghaukidar attaching without the requisite written .luthority, 26.Cal., 271; or to a public 
servant who fails to bring the warrant with him under which he purports to act, pei AlKMAN, 
J.ln 27 All., 268 ] 


[10 Cal. 19] 

PRIVY COUNCIL. 

The 4th April, ISbd. 

Present: 

Sir B. Peacock, Sir R. P. Collier, Sir R. Couch and Sir A. Hobhodse. 


Nilnioni Singh Deo.Petitioner 

versus 

Umanath Mookerjee and others.Defendants. 

Nihnon: Singh.Defendant 

versus 

Bhoyharini Debi.Plaintiff. 


* Ipndappeal from the High Court at Fort William in Bengal.] 

Probate—Application for order revoking probate—Succession Act 
(X of 1865), s. 243 — Locus standi of attaching creditor of 
next-of-kin to apply for ievocation. 

A will, on the evidence, was held duly proved. An application for revocation of probate 
was made Ity a judgment-creditor who had attached his debtor’s right, title, and interest in 
fiunil\ estate, vhereof a one-fourth sh.ire would, but for this will, which made other dis¬ 
positions, h.ive been inherited by such debtor. Whether such an attaching creditor can 
oppose the gi.int of probate, or apply to have it revoked, is a matter of grave doubt, at least, 
in a case which is not founded on the giound that the probate has been obtained in fraud 
of cioditors, Daijwnth Sahai \. Desputty Singh (I L R 2 Cal., 208 , S c, 25 Suth W. 
R, 189) referr^ to, and Komollochun* Dutl v Nihuttun Mundle (I. L B., 1 Gal., 360) 
dieting u..h''d. • 

[ 20 ] Ar PEALS consolidated and heard as onetrom two decrees of the High 
Court (lOth September 1880),‘founded on one judgment, reversing decrees of 
the Judge of the Nuddea district (24th March 1879). 

The judgment of the High .Court, against which these appeals were 
preferred, disposed of two suits relating to the execution of the Will of the late 
Bamundas Mookgrjee of Nuddea. One ®f the suits had been instituted on the 
ist April i87Q by Bhoyharini Debt, wife of Tarachurn Mookerjee, to obtain a 
declaration of her right to a four annas share of a zamindari under the Will of 
Bamundas Mookerjee, he» husband’s father. The latter died on the 5th of 
January 1876, having ’devised by Will his zamindaries and other property to 
his sons (of whom ofae was the respondent, Umanath Moekerjee), and grandsons, 
but excluding from the inheritance, except as to a house for residence and a 
small legacy for maintenance, his son Taranath. This son’s share, had it gone 


14 






ITMANATH MOOEEBJEE &C. [1883] I.L.H. 10 Cal. 21 


to him, would have been absorbed in payment of his debts ; and accordingly it 
was withheld from him, and was given instead to Bhoyhanni, his wife, as a 
provision for herself and her family. Bhoyharini’s suit was brought against the 
Eaja Nilmoni Singh Deo, who, holding decrees against Taranath for rent, had 
immediately, on his father’s death, attached his share m the immoveable property 
understood to belong to the family. 

This attachment had been held good, so far as that objection filed , 
against it under s 246 of Act VIII of 1859 had been disallowed on the 
11 th February 1876. 

The other proceeding out of which this appeal arose was an application by 
the Ea]a as Taranath’s creditor, made on* the 22nd December 1876, under 
8 . 234 of Act X of 1865 (The Indian Succession Act), to obtain revocation of the 
probate of the Will of the said Bamundas, which on the day before, on the 21st 
December, had been granted to his sons (excepting Taranath), his grandsons, 
and Bhoyharini. 

• « 

On the 20th February preceding, the same parties had obtained a certifi¬ 
cate under Act XXVTI of 1^60 for collecting the debts “ due to the deceased 
Bamundas. 

The Eaja's petition for revocation, and Bhoyharini’s suit, were heard 
together 

[ 21 ] On the 3rd September 1877 the Judge of the Nuddea district gave 
judgment in both , and treating the question as being one between the Baja on 
the one side and Bhoyharini on the other, regarding the genuineness of the Will, 
he pronounced against it. He made an order revoking the probate. This 
order was, however, defectjve in this, that the Court had acted ii^, disposing of 
the case in the above manner, without due notice to the members o^^he family, 
other than Bhoyharini, interested in the Will. 

An appeal to the High Court (Markby, J., and Prinsep, J.) resulted m a 
remand on July 9th, 1878, in regard to the above defect. On a re-hearing the 
Nuddea Court, then represented by another District Judge, gave a similar 
decision against the Will on the 24th March 1879. 

This decision was reversed by the High Court on the 10th September 1880. 
in the judgment under appeal, delivered by MORRIS, J. (with the concurrence of 
Prinsep, J.), the Will, on a complete view of the evidence, being held to have 
been duly executed. So much of that judgment as related to the right of Baja 
Nilmoni Singh to come forward as attaching creditor of Taranath and contest 
the factum of his father’s Will, is reported under the title of In tke Matter of the 
Fetthon of Nilmoni Smgh , Umanath Miikhopadhya v. Nilmom Singh (I. L. 
E., 6 Cal., 431). 

The two Judges of the High Court were of opinion that a judgment-creditor 
who has attached property of his debtor, believed to have been inherited from 
his deceased father, may, where a Will ofo such father, at variance with the 
debtor’s interests, is set up, apply for revocation of the order granting probate, if 
he has reason for disputing the genuineness of the Will. The High Court 
followed the law laid down in Eomollochun Dutt v. Nilruttun Mundle (I. L. E., 

4 Cal. 360). 

Mr. B. V. Doyne Appeared for the Appellant, tWe Raja Nilmoni Singh Deo, 
Bahadur. 

Mr. Leith, Q. C., and Mr.' C. W. Arathoon, for the Respondents, Umanath 
Mookerjee, Bhoyharini Debi, and others. 
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Mr. B. V. Boyne was heard upon the question of fact, whether the Will had 
been duly executed. He argued that the conclusion [22] of the two District 
Judges, given at distinct times, w'as correct, and that the deceased Bamundas 
Mookerjee had not executed it, whatever his intention might have been m having 
the draft prepared 

.Counsel for the respondents were not called upon. 

• Their Lordships’ Judgment was delivered by 

Sir R. Couch. —Tlio question in those appeals relates to tlie execution of the 
Will of Bamundas Mookorjee, a largo landed pioprietorm the district of Nuddea, 
in Bengal, who died on the 7th of Janpary 1875. He had at the time of his death 
three sons living, ITmanath, Taranath, and Simath, and three grandsons, 
Givondronath, l-Iorendroniith,and Norendronatli (tlie sonsof a deceased son named, 
Arundas) The lospondoiit Blioyharim is the wife ot Taranath The appellant, 
the Raja, had in tlie >ears IHG.'l and JHGl obtained decrees against Taranath for 
over Rs. G0,00() in the distiiet of Maiibhoom, which had in 1872 been trans- ' 

ferred into the district of Niuldea for execution 

• • 

Immediately after tiie death of Bamundas, namely, on the 11th of January 
1875, Uinanath, Snnath, tlio three grandson-s, and Blioyharini presented a peti¬ 
tion to the District Court of Nuddea, stating tliat Bamundas had given th# whole 
of hiR property to them, by a Will dated 24tli Pous 1281 (7th January 1875), and 
praying for a certificate lor collecting tlie debts due to the deceased under 
Act XXVII of 18G0. A deposition of Noroudionath, one of the witnesses to the 

• Will, proving its execution, v'as made on the 5tli of February, and on the 20th 
of Felnuary the certificate w’as granted. On the 2nd of February the 
Ra]a, *he aiip^lant, applied for the attachment of the right, title, and interest 
of TaranatB^m certain immoveable jiropcrtv of the deceased Bamundas, and tlie 
attachment was made a few days after Thereupon Umanath, Snnath, the 
grandsons, and Bhoyhariui presented a petition to the District Court of Nuddea, 
under s. 24G of Act VI 11 of 1859 (the then Procedure Code) claiming to be m 
possosbion undei the Will On the 29th of June their claim was disallowed by 
the Officiating -Judges Imt by an oidor of the High Court, dated the 7th of 
September 1875, tiio order of disallowance was set .aside, and the Court was 
instructed to take up the claim again, with special [ 23 ] reference to the question 
of ])osseshinti. the Officiating Judge having called upon Bhoyliarini to prove the 
execution of the Will (which he ought not to have done), and tried the case as if 
the question was the validity of the Will. The result of the hearing on the 
remand was tkat, on the 11th of Fobuiary 187G, three-fourths of Bamundas’ 
share and interest in the estates under attachment were released, and the 
attachuio.'t vas hold good as to the rdfnaining one-fourth. The s. 246 provides 
that the orcioi passed by the Court under that sectionsliall not bo subject to appeal, 
but the jiarU against whom ths older may he given shall be at liberty to bring 
a sui^ to establish his light witliin one year from the date of the order 
Accordingly, on the 1st of April 1878^ Blioyharini filed her plaint in the District 
Court of Nuddea for a deelaiation of her light under the Will to a fourth share 
of the Zamindaries, etc , mentioned in tlie^schedule tliereto, left by Bamundas 
Mookeriee, situated within the jurisdiction of the Court The suit was brought 
against the Raja, and against Taranath as a proformtS defendant. The Raja in 
his written statement, fiM on the 7th ol June 1876, objected that, as no 
probate had been taken efut under the Will, as was required by law, the plaintiff 
was not entitled to bring a suit for declaration of her right, and alleged that 
Bamundas did not execute t^ie Will, and that it was fabricated after his death by 
Taranath and his co-sbarers in order to deprive him of the money due co him. 
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Before this Umanath, Srinath, Bhoyharini and the grandsons had, on tlie 
14th of March 1876, presented a petition to tlie Judge ofNuddea, praying tliat 
probate of \V ^1, or if the Court thought thev were not appointed executors 
under it, letters of administration with the Will annexed might be granted to 
them. The 24th of March was fixed for the hearing, and notice Mias ordered 
to be issued On that date an order was made for granting probate, but before 
it was given Bhoyharini was to put in her husband’s consent to her talcitig 
probate. It was not unjtil the 21st of December 1876 that the Judge granted the 
certificate of probate, and what caused the delay in granting it did not appear. 
On the next day, the 22nd of December, theRaia presented a iJetition to the 
Judge of Nuddea, under [24] s 234 of Act X 9 ! 186r), praying for an order setting 
aside the probate, on the ground that as by the Will the right of his debtor 
Taranath had, in a manner, been destvo\ed, and the Will had been got up with 
a view to defraud him, he ought to have had notice of the application for 
probate, and he had not had notice Bhoyharini in her petition in answer, .said 
that the Will w'as genuine, and \^as ckily executed hv Bamuiubis, and that tlic 
Raia could not become an objeclor in the ])rohate case, and, oonsequenlR, W'as 
not entitled to apply to have it sot aside 

It may be well to mention here that by Act XXI of 1870, the Hindu Wills 
Act, eerJain portions of Act X of 1865, the Indian Succession Act. are made 
applicable to Wills of Hindus in the territories snbiect to the Lieutenant-Gover¬ 
nor of Bengal, and these portions include the different sections of the Act of 
1865, which have been referred to m the course of tins litigation 

The petition of the Raja for revocation of the probate and the suit by 
Bhoyharini w'ere heard together, and issues w'ere framed by the first Court on 
the 7th of June 1876. * ^ * 

The principal, and now the onlv material one is, was any Will executed bv 
Bamundas on the 7th of January 1875’ Evidence was given on both sides, and 
the Officiating Judge of Nuddea, on the 3rd of September 1877, ordered the 
probate to be revoked and dismissed Bhoyharini’s suit against the Raja 
Bhoyharini appealed to the High Court, which, on the 9th of July 1878, set aside 
the order as irregular, on the ground that notice of the apiilication to revoke the 
probate had not been given to all the members of tlie family who w^ere interested 
under the Will, the parties being at liberty to take fresh proceedings upon 
the original petition of the Raja. The deciee in the suit by Blioyhanni waSialso 
set aside, and the case remanded to the lowei Court to be reheard 

Fresh proceedings were taken and mora wutnossos were examined, and on 
the 24th of March 1879, the Judge of Nuddeg, gave his pidgment He first consi¬ 
dered the question whether the Raja was entitled to ho hoafi’d against the Will, 
and held that holding a decree against Taranath, and having attached Tara- 
[26]iiath’s supposed share of the paternal estatd immediacely after the d^atli 
of the father, the Raja did acquire such an interest in ic as entitled him to 
oppo83 probate of the Will, which he contended was not executed by Ins debtor's 
father, and which purported to disinherit the debtor He then hold tliat the 
Will was not genuine, saving he coneurred generally m the,reasons foi the 
conclusion that the Will m is not executed by Bamundas givea h> the Officiat¬ 
ing Judge in the judgmenl of the 3rd of September 1877 Ho taid, however, 
that the propounders of tJi 1 \yill had succeeded in sjiowing, beyond a doubt, 
that Bamundas did certa nly contemplate the oxecutio’n of such a Will, and . 
that he caused a draft fib he made. The probate granted on tlio 21st Decemboi 
1876 was ordered to be cancelled, and the suit by Bhoyharini was dismissed 
with costs. The parties appealed to the High Court, which gave judgment on 
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the 10th of September 1880. The Court held that the Baja had such an 
interest in the property of the deceased as entitled him to dispute the genuine¬ 
ness of a Will which purported to divert the succession from Taranath to 
another, but that the Will was duly executed by Bamundas, and made an order 
in the a 4 )plication for revocation of the probate, and a decree in the suit by 
Bhoyharini accordingly, from which order and dbcree the Raja has appealed to 
Her Majesty in Council The follo^<'ing passage from the judgment of 
Mr. Justice Morris states the reasons for the decision upon the former question:— 


^ “ The first question that arises is, whether Nilmoni Singh, as a creditor of Taranath, has 

any locm standi, whether he has such an interest in the estate of the deceased Bamundas 
as gives him a right to apph for revocation of the probitc granted of his Will In support of 
the proposition that ho cannot apply foi icvocition of probiite, seveial authorities have been 
cited In the matter of jVcu V'scf (l''i W pctiiioner, Mr Justice NOUMAN, deliver¬ 

ing the judgment of the Court, says ‘ We ha\e no doubt of the soundness of the proposition 
that a person who is not next-of-kin, and who l^as no interest in the estate of a testator, has 
no right to oppose the grant of the probate oi dispute the validity of the Will In England 
it has been held, that even a creditor cannot controvert the validitv of a W^ill, because 
it IS a matter of indifference whether he should recoivr Ins debt from the executor or from an 
administrator ’ Thou the case «f 128] Baijiiath Sahai v, Des/nitty Singh (I. L. ]l., 2 Cal., 
208 25 W. R , 489) is quoted to show that the learned Judges there considered that, in this 

country too, creditors of the next-of-km to the deceased are not entitled to have citation 
served upon them under s. 250. Act X of 1866, calling upon them ‘ to come and see the 
proceedings before the grant if probate or letters of administration ' But this case oame 
subsequently under the consideration of another Bench of this Court of whom a member of 
the jgresont Bench was one, in connection with the case of Komollochun Dull v. Nilriittun 
Mur^le (IifJj. !R , 4 Cal, 360), and Mr Justice MAKKBY, in* giving the judgment, made the 

'fa 

following observations —‘ If we thought that the decision m Baijnath Sahaiv Desputty Singh 
(I. L. B , 2 Cal , 208, 25 W R 489) want as far as to hold that a purchaser or an attaching 
creditor could not apply for revocation of a probate, w’e should, as at present advised, refer the 
point to be settled bv a Full Bench, because wo should disagree from such a ruling.’ We 
entirely concur in the opinion hero expressed, and eonsider that it is applicable to, and meets 
the circumstances of, the present case Thor'' is no question that Nilmoni Singh, iniinediatelj 
•iftei the death of Banmiid.is, and before probate ot liis alleged Will had been taken out, 
attached the propevt) . which IS the snb)ott of the suit of Bhovluirini, as the propert\ of Ins 
judgment-debtor, Taranath, to wlmli be had siieccedeclon the death of his father owing to the 
devolution of the property of lliimuiidas b\ natuial snceession to 'I’aianath " 


III tlie oafie of Bannath Saha! v. I>r<ipiiiiii Snufh (1 L R , 2 Cal., 208 , 25 
W. R., 489j, a Ilijidu testator ilnM, leaving JJ, alleged to be his adopted son, 
and C, who would be his heir in default ot adoption, and made a Will of which 
B applied for probate, and tt was held under the Succession Act and Hindu 
Wills Act that creditors of C weie uot parties having any interest in the estate 
of the deceased, and were therefore not entitled to oppose the grant of probate. 
Their Lordships think this was a right decision 

In Komollochun Dutt v. Nilruttun bundle (I. L. R., 4 Cal., 360), the facts 
were that Komollochun and Joynarain, two brothers, originally held possession 
of certain joint properties in which they each had a half share. On the 8th of 
January 1872 Joynaraiu ^ied childless, leaving a widow, who would, therefore, 
under the Hindu law, succeed to his estates It did not appear that she 
ever got into possession ot her husband’s property,, and on the 13th [ 27 ] 
November 1875 Komollochun obtained probate of a Will, executed by Joy¬ 
narain shortly before his death. Before the grant of probate, namely, in 
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June 1875, the widow had sold lier interest in her husband’s estate to the 
plaintiff, Nilruttun, who lirought a suit to ’*ecover her share of the property 
upon the strength of his pin chase, alleging the Will to be a forgery. Komol- 
lochun, who was in possession, defended the suit, upon the ground that the 
Will was genuine, and tliat by it the property was bequeathed to ^imself for 
certain puriioses therein specified The Will having been found to be a forgery, 
the District Judge gave the plaintift a decree for the share of the property whigil'. 
had belonged to the deceased. The High Court held that the probate was 
conclusive, and that an" apiihcation should have been made to revoke it, and 
they postponed the final decision until the plaintiff had had an aji|X)rtunity gi 
making one. The whale passage, from* which Mr. Justice MoRKIS quotes a 
part, is as follow's — 

• “ If till's procedure bo loUoweil wo do not sec what arc the disaitiou'? consoqucncots of 
holding probate to be conclusnc, to which the District Judge alludes. Tt was said that the 
plaintiff in this case would be leincdilehs, bccauho according to the decision in Jiaiinath Salun 
V. Desj}utiij Singh (I L R , -A Ual., 208 , i5*\\ R , 48!!) he could not iqiply to revoke the 
probate The iioint is not diiecth hefore us but. as at picsent advjsod, we think that the 
plaintiff could apph to revoke the* pioliate lie is interested bj assigiiiiicnt in the estate of 
the deceased, and if theto be no Will he has a good title, at any rate, against Koniollochun, 
as far as tfie Will is coiicciucd , whether the sale by the vvidow Bogolanioyo would be good as 
against the reveisioiiers does not appear to have been raised and tried, wc do not, therefore, 
see why he should not apply to revoke the probate The ground of the decision in Baijnath 
Sahat V. Desputty Singh (I. L R , 2 Calc., 208,26 W. R-, 489) was that the party there, a 
creditor of one of the next-of-kin, had no interest in the estate of the deceased. A purchaser 
from the next-of-kin is iii a very different position from a creditor. If we thought that that 
decision went as far as to hold that a purchaser, or an attaching creditor, could imt apfUy for 
revocation of a probate, we should, as at present advised, refer the point to bo seti)^ by a Full 
Bench, because we should disagree from such a ruling ’’ 

The case in which this judgment was given was that of a purchaser from the 
heir, but no distinction is made between a purchaser and an attaching creditoi:. 
Assuming that a purchaser can oppose the grant of a probate, or apply to have 
it revoked [ 28 ] (which their Lordships do not decide), they entertain grave doubfik 
whether an attaching creditor can do so, at least m a case which is not founded 
on the ground that the probate has been obtained in fraud of creditors. But as, 
after hearing the appellant's Counsel upon the question of the execution of the 
Will, their Lordships did not consider it necessary to hear the Counsel for the 
respondents, the question whether the Raja could apply for the Vevocation of 
the probate has not been argued before thjpm, and therefore they give no final 
opinion upon it. 

They consider that the appeal should be decided in favour of the respon¬ 
dents, on the ground that the High Court was right in holding that the *Will 
was duly executed by the testator. The effect of the Will is to give the share 
of Taranath to his wife Bhoyharini, and it is expressly stated in it that it is the 
object of the testator to prevent Taranath’a share falling into^the hands ol his 
creditors. Some time before his death the testator had had a draft Will pre¬ 
pared, and sent it to be inspected by two members of his family, and a vakeel 
named Parasaram Mustafi ,The latter drew up a i^vised draft Will, and took 
it to Bansbaria, where Bamundas then resided. He approved of it, and directed , 
Chunderkant Surbogytf to take and show it to his sons at Birnuggur, where 
the family residence was. This he did, and retiu'ned with it to Bansbana. On 
tile day of bis return, and the next day, Bamundas was unwell; but on the da} 
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after he asked hiw about the draft, and on CJiumloikant sayiny that he had 
shown it to his sons and grandsons, who had no objection to otter, he directed 
him to make a fan copy o( it The fair copv* was made, and was read and 
approved by Bamundas, and then entrusted to liis grandson Norendronath to 
keep. Thi# was done a fortnight before his death, and the respondents’ case 
was that, on the evening on which he died he asked foi the Will and duly 
executed it. TheHaja's case was that he'died without having executed it, being 
too unw'ell to do so, and tliat it was taken to Birnuggurj and his signature put 
to it there on tlie next day. The Will was attested by Norendronath and 
Ctunderkant Mookerjee, who was tlie goinashta at Birnuggur, and they deposed 
to its execution as requiied by tho Hindu Wills Act Dinonath Sen, the 
gomashta at Bansbaria, did not attest it, hut he deposed to having [293 seen 
it executed It was aigued that Ins not attesting showed that the signatui^ 
of Bamundas vvas torged, and tliat t)ie signatures of the witnesses were put 
to the Will at Birnuggur on the next day when Dinonath was not there. Other 
circumstances of, a similar character wei e implied upon as suspicious, and a case to 
prove that Bamundas died suddenly under entirely different circumstances fiom 
those described hy t.hfe witnesses of the responclenjis was at first set up by the 
Ea)a, but it broke down, and was not pressed either m the first Court or in the 
High Court After a full examination ot tho evidence and the ludgments of 
the first Court on the oi igmal hearing and the remand, the High Court came to the 
conclusion that there was no sufficient reason for disbelieving tlie testimony of the 
attesting w'ltnesses and Dinonath Ren, and tliat it was impossible to discredit the 
direct and indirect evidence wMiich was presented to prove the genuineness of the 
Will. Their Lordships have come to tlie same conclusion. Ijooking at the lacts 
which arc not disputed, it appeals to them that, so far from there being ground 
for difibohevin^i tlie witnesses, it is moie probable that Bamundas carried out 
his mteiiti^i to make the Will, and did execute it in the manner stated, than that 
he died so suddenly as to be unable to do so. 

Thoir Lordslups will theiefore huinhlv an vise Her Majesty to affirm the 
decieo of tho High Court, and to dismiss the appeal, the costs of which will be paid 
by llic appellant 

Appert I dismissed. 

Solicitors foi the Appellant ■ Messrs. Lam or/i, Patch, and Shakespear. 

Solicitor for the Respondent. Mr. ,/. L. IVilson. 

NOTES. 

t WHO MAY APPLY FOB THE BEVOCATION OF A PBOBATE— 

.i]>'’lu.aitKiii tor the levocation of a prol/ato can only be made by a perboii claiming an 
uiteioht iti Liic estate (i e ,' whot,c r.iterest'^ivoald bo atlected if the will in question was the 
legal will oE the icstatoi, 15 W' R C K 351 See also “il Cal. 697. An heir or one who is 
intcrchted to support a preMous vill (17 JIad 373) a presumptive reversioner even during the 
lifotuiic ot thi widow (8 Cal 570 ‘it Cal 53y) , a widow, though the tostator may have left 
sons, tti ^al 4'Ji 1C W.ls OO'i) an absigiice or mortgagee of an hen’s interest in the estate 
(4 Gal 3b0 20 Cal 37) ^all these were held to be persons claiming such an interest in 
the estate * 

But an oidiiiary crditor of an heir of the testator would not, as such, have any interest to 
apply for revocation. 2 Cal. i08 17 Mad 373... 25 W R. 0. R. 489. The Privy Council in 
10 Cal. 19 cntortainta giave doubts whether aii attaching creditor can apply for a revocation 
oi probate atlcast in a case which is not founded on the ground that the probate has been 
obt,.’Md mjfaud of uedtlois In a subsequent case the Calcutta High Court purporting to 
act on the opinion oxpressed^bj 4hi‘ Judicial Committei' held that an attaching creditor was 
.entitled to opjioso tho grant of probate on tho ground of forgery and that it was in fraud of 
creditors. See also 28 Oal 441. lb C. W K 1099=15 I C. 686=J7 0. L. J. 230. 

A ci'C,iitor of the testator would not as such have any interest to oppose the will, nor a 
person disputing tho right of the testator to deal with certain property as his own, 17 Cal. 48. 

The objections referred to above should be taken at the earliest opportunity, 2 N. W, P, 
ii, C. B. * 
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[30] PRIVY COUNCIL. 

Thc^Hthafid 29th June, 1883. 

Present 

Lord Watson, Sir B. Peacock, Sir E. P. Collier, 
Sib R. Couch, and Sib A. Hobhouse 

Situl Purshad .Plaintiff 

oersuf> 

Luchmi Purshad and others. Defendants. 

[On apjjeal from the High Court at Fort William in Bengal.] 


Mortgage—sale of pejpetual lease, loith conditional agreement to sell 
back to vendor, not amounting to mortgage—Reservation of 
right to repui chase—Right to redeem. 

A piucba'.cr uf land, .mother person advancing the purchase-money foi him, granted to 
the latter amokurari potta or perpetual lease, not as a security for the debt, but as an absolute 
acquittance of it At the same time an ekrarnama was executed, whcieby it was stipulated 
that when the grantor or his heirs should pay to the grantee or his heirs the amount of the 
above debt without interest, out of or their own moneys without borrowing from any other, 
person then the poita should be csmcellod, the grantor ha\ing no claim to incsiic prohts 
during the possession of the mpkuraridai ^ ^ 

Hi Id that, witb-regaid to the terms of the instruments, .ind the circum/!aiiccs undet 
which they were made, this transaction was not a contract of mortgage, but evidence of a sale 
and ac'iuittauce of a debt wtih power reserved to the vendor to repurchase under certain 
conditi ms poisonal to him 

Two appeals, consolidated and heard as one, from two deterees (2l8t July, 
1880) of a Divisional Bench of the High Court, affirming two decrees (2nd and 
3rd July 1879) of the Subordinate Judge of Bhagulpore. 

The first of these appeals arose out of a suit bi ought on 19th March 1879, 
by the appellant against the respondents, and one Chuknarain Singh, since 
deceased. The second arose out of proceedings taken m execution of a decree 
obtained by the appellant against the last-named pei'son, in whj,oh the respon¬ 
dent, Luchmi Purshad, had intervened a» objector. Both related to interests 
in fifty-two villages, part of taluk Barasha in the Bhagulpore district, and both 
raised the question whether the appellant, Sitql Purshad, in the one case, as 
purchaser of an interest m part of that estate, and in the other case, as decree- 
holder who had attached another part, had or had not acquired through 
Chuknarain a right to treat the property a% subject to a mortgage which he was 
entitled to redeem. 

[311 A mokurari potca of all the abovementioned villlges had been exe* 
cuted by Chuknarain in favour of the predecessor in estate of Luchmi Purshad, 
the respondent, a right being reserved to Chuknarj.in, by ekrarnama of even 
date with the potta, to cancel the lease on making a edrtain payment out of hij 
own money without borrowing for the purpose. Whether this transaction was 
in effect a mortgage from which the estate was redeemable by Chuknarain’s 
assignee was the question in dispute. 
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Chuknaram was half-brother of Raniehurn Singh, wlio was father of 
Luclimi Purshad, and had a biother Chundi Purshad Singh. In 1857 these 
three brothers purchased for Rs 1,30,000 a fourteen-annas share in taluk 
Barasha, Ramchurn taking a ten-annas share, and the other two each taking 
two annas tRarachurn furnished the whole purchase-money , and for the price 
of the others’ shares he obtained a decree m September 1862. This not being 
paid? Ramchurn took from Chuknarain, on tlie loth January 1864, a mokurari 
potta ot his share, consisting ol hlt\ -two villages Tjie potta contained a 
statement that Rs. 30,005 were paid as consideration ior it, this sum being 
made up of Ohuknarain’s debt undei the decree of 1862, other amounts due by 
him, and a sum of Rs. 10,000 paid nj cash 

On the same date Ramcliurn Singh ekraniaina bound himself and his^ 
heirs to restore the property to either Chuknarain or his heirs, whenever he or 
they should pay the Rs. 30,005 witliout interest. 

in May 1865 Chuknarain moitgagcd. Ins sliarc above mentioned to the' 
plaintifl' (nominally to another person) loi Rs 50,000 Tins was pai^d off by 
sale to the plaintifl ol Chuknarain’s share in twenty-jone of the fifty-two villages. 
The present question was not affected by an alteration, on a family allotment of 
the villages forming part of Chuknarain’s share . nor by disputes which oopurred 
in 1864 as to the terms ol the okiainama noi by the deaths of Ramchurn and 
of Chuknaram 

In the first ol tlie preseiiij proceedings Situl Purshad, offering to pay the 
^8. 30,005 mentioned m the potta of 1864, claimed, as assignee of Chuknarain, 
to redeem tlie twenty-one villages. The defence was that the stipulation in the 
ekrarn|ima was personal to Chuknarain and liis heirs,^ admitting repurchase by 
him or [S2l them, but giving no right to an assignee to redeem as upon a 
mortgage transaction. And this defence the Subordinate Judge held good. 
The High Court on appeal upheld the decree dismissing the suit. 

In the other proceeding Situl Purshad had obtained a decree on the 8th 
December 1876 against Chuknaram Singh and his sons for Rs. 2,25,280, in 
execution 6t which decree he applied to the Court to bring to sale “ the rights and 
interests of the debtors in the profits of the mokuran property,” so far as regards 
thirty-one of the villages included in it. Afterwards, on the 3rd February 1879, 
hb applied for the sale, in execution of “ the entiie right and interest of the 
debtor, and the right to obtain back exclusive possession by repaying Rs. 30,005' 
the amount of na/iurana bearing no interest according to the ekrarnama of 
1864.” Luchflii Purshad intervened as an objector under s. 247 of Act VIlI of 
1859 011 ’-i V grounds taken in the dffence above mentioned. This objection 
was allowed by the Sffbordinate Judge w'hose order was confirmed by the High 
Court. 

• 

Mr. J. F. Lath, Q.C, Mr. J. T. Woodioffe, and Baboo Otool Ckunder 
Mulhck appeared for the Plaintiff". 

Mr. T. II. Cowte, Q.C., Mr. B. V. Doym, Mr. /. D. Mayne, and Mr. 
H. Cowell for the Respondents. , 

For the appellant it was argued that the potta and ekrarnama of 1864 con* 
stituted a mortgage, and that according to the rule of equity, which maintained 
the right of redemption in alksuch transactions, the Courts should have held that 
.> right to resioem had passed to the appellant as assignee of the mortgagor. The 
ekrarnama showed that thih transaction was not- a mere* grant of a perpetual 
lease on she payment ot a premium, witli a condition for surrender on repayment. 
The true construction was that the re-transfer was to be on the footing of 
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redemption. Reference was made to Lord Hardwick’S dictum in Longuet v. 
Scaicen (l Vesey Sen, 402), that equity leans extremely against contracts of 
repurchasing where the riglit of re-purchase is created at the same time, con¬ 
comitant with the grant. Such a right as was reserved by [ 33 ] the ekrarnama 
was not of a purely personal character, only exercisable by those imwhose favour 
it was stipulated, in this case Chuknarain and his heirs. Once established as 
a mortgage, a stipulation precluding the right of an assignee of the mortgagoi 
would be void and jneffectual According to Story’s Equity Jurisprudencfa', 
para. 1019, if it should be expressly stipulated that unless the money should 
be paid by a particular person'the estate should be irredeemable, the stipulation 
would be void—Storv’s Eq. Jurisp , 12th §dition Reference was made to the 
ludgment in London and Soiiih-Wenipru Railway Company v. (hmim (L R, 20 
Ch. D., 562), Cummins v Fletcher (L R , 14 Ch. D , 699, 708), Doohchore Rat 
v. Hujee IJidayat Vila, (Agra H C. E. B., 7). Annan Pande v. Naurntton 
Koonwiir (3 8el. Rep., S, D. A., 78), Ichnmhit Singh v. Ke'tho Lai (20 W R , 
128). 

• 

By Regulation XV of 1793, s. 10, all mortgages are to be considered as in 
effect redeemed whenever the principal with simple interest due upon it shall 
have been realized from the usufruct or otherwise . and the same rule applies 
in zuripeshgi leases to the latter, the present transaction being closely analogous 
—see Tewaree Loll v Kasseennnih (2 Hay, 256), Maepherson on Mortgages, 
Chap. VIII, Reg XVII of 1806. 

Counsel for the respondent were not called upon. 

Their Lordships’ Judgment yras delivered by 

Sip R. P. Collier.-7-The sole question to be decided in both these appeals 
is whether the plaintiff, in the first appeal as assignee, in the sec^Yid appeal as 
execution-creditor, of one Chuknarain Singh, derived from Chuknarain a right to 
redeem certain villages which he alleged to have been mortgaged by Chuknarain. 
On the part of the respondents it is not disputed that if he is correct 
in his interpretation of these deeds, and the villages were mortgaged, he has 
the right which he claims. But it is contended that the deeds in question 
did not create a mortgage, hut were a sale of the properts with a jirovision 
for its re-purchase on certain conditions personal to the mortgagoi 

In order to determine this question it is nece‘'Sar\ to consider the circum¬ 
stances under which the two documents which are relied [ 34 ] upon, iiamelv a 
jMjtta and an ekrarnama of the 15tli .lanuarv 1864, \iere executed, as well as to 
examine the documents themselves 

The circumstances were shortly thefse Ramchurn.was the eldest of throe 
brothers, Chuknarain being a half-brother of the other two Chuknarain pur¬ 
chased a 14-annas share of some 52 villages in*a zamindan in the loint names 
of himself and his two brothers. It was intended that he should hav<^ 10 out 
of the 14 annas, and that each of his brothers should have tw’o annas He paid 
the greater part of the purchase-money , the brothers paid a comparatively 
small part of it, and they were indebted to him In order to recover that debt, 
amounting with interest to upwards of Rs. 40,000, be broifght an action, and 
obtained judgments against both of them for sometliing more than Rs 20,000. 
These were the transactions between the brothers^at the time of the deeds being 
entered into. ' ' * . , 

On the 15th January 1864 a potta was entered into by Chuknarain Smgh, 
in which he purports to grant in raokurari on perpetual tenure, to his brother 
Bamchurn, his two annas share in the 52 villages, at an annual re’^tal of 
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Bs. 497. The deed contains these recitals. It speaks of the sum of Rs 30,005 
as the consideration or peshkas nazurana money, " out of which,” Chuknarain 
says, “ I have taken Rs. 10,000 in cash for pavment of the ^debt due to Baboo 
Ramchurn Lai. Mahajun,”—that is another Ramchurn,—** and the balance, 
Co.'s Rs. 20,005, was paid on account of the decretal monev, principal with 
interest, and costs incurred in the Zillah Court and the Sudder Court, as con- 
taiTied in the decision of the Principal Sudder Amin of Zillah Bhagulpore, 
*dated the 10th September 1861, which was confirmed by the decision of the 
High Court of Calcutta, dated 10th September 186,3, due to Baboo Ramchurn 
Sifigh, plaintiff decree-holder, from me, the declarant, defendant, judgment- 
debtor, after deduction of Rs 1.32.3 remitted out of the decretal money due to 
the said decree-holder, and of the amount of costs incurred in the Zillah Court, 
and also after deduction of one-half of the decretal money due from Bahoo 
Chundi Purshad Singh, second defendant. and whereas a deed of acquittance 
of this date, with a receipt st.amp affixed thereto, has heen obtained by me from 
the said [3S] decree-holder. T, the declarant, have, from the beginning of 1271^ 
Pasli, executed this pptta of perjietual mokurari lease,” and so on. The potta, 
theiefore recites that his mokurau lease was given upon an absolute acquittance 
of the debt, and not as a security for its payment 

The ekrarnama of the same date must now be taken to be in these terms 
(there has been a dispute about the terms, which it is not necessary now to 
refer to). It was stipulated between tlie contracting parties that when Baboo 
.Chuknarain Singh, or his heirs, paid off the said nazurana monev of 
Rs. 30,000, without interest, from their own pocket, without taking money 
from (an\ otjier person, to Bahoo Ramchurn Siygh and his heirs, then 
Baboo Rantehuvn Singh, or his heirs, would without demanding intei'est, return 
the said potta or pei-petiial lease to the said Baboo Chuknarain Singh, and 
Chuknarain Singh should have no claim in resiioct of the mesne profits for the 
period of the mokuraridar’s possession 

Now the question is, whether, as contended by the appellants, these docu¬ 
ments, though they purport on the face of them to be a sale with a power of 
re-purchase, reallv amount to a mortgage, or whether, as contended bv the 
res]K)ndents, tlie real intention of the parties was that which apj^ears upon the 
face of them, namely, that thci*e should be a sale, that the debt should be 
acquitted, and tliat there should he a power of re-purchase under certain 
conditions i)ers,onal to Chuknarain. 

Both Courts have found in favour of the contention of the respondents. 
Such finding, in the first place, is entirelv consistent with the terms of both 
docum^ents. The opposite finding! would not be consistent with the terms of either, 
certainly not with the terms of the potta, which speaks of the debt having been 
acquitted and discharged To hold that it was not acquitted and discharged, 
but that these documents were reallv a security for it, would be to contradict 
the terms of the instrument. • 

Then, again, looking at the surrounding circumstances, among other things, 
at the value of the properjiv,•which appears to have .been fairly ascertained, and 
at the relations of the parties, their Lordships are of opinion that the Courts 
have come to the right conclusion, that this transaction irf in fact what it pur¬ 
ported to l)e, [36] and theiti is no sufficient ground for holding it to be what it 
did not purport to be, namelv, a mortgage. 
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Under these circumstances their Lordships will humbly advise Her Majesty 
that these apjwals be dismissed, and the judgment be affirmed. The appellant 
must pay the costs of the appeals , but as thev have been consolidated, there 
will be only one set of costs 

Appeal difmissrii. 

Solicitors for the Appellant: Messrs. WathirHi d Lattei/ • 

Solicitors for the Respondent . Messrs. Bnrroin d Boqn s • 

NOTES. 

[ Followed in 29 Mad 307=10 M 1. J. 100,8 All. 452 (457), 1 L 11 li 207 (.258) Hee, 
a.s to case.'! on the con.struetion of simiLir documents, parn>? 996-998, fioiir'^: Transfer id 
Property Act, Vol, 2, 3rd edition]. 

[10 Cal. 36] 

APPELLATE CIVIL 

The SrdMay, IH8d 
• PRESENT 

Mr. Justice Mitter and Mr Justu’e Wilkinson 

.\bdool Ilossein.Plaintiff 

vei SMS 

Lall Chand Mohtan Dass. , . Defendant.' . 

Devq Act VIII of 1809, s. H8 — Meusure.mev1 of land—Ftactnmiil 
* projn'ieloi —Parties j 

A part proprietor of an eistatc IS competent under s 38 ol Eciig .\ct Vlu of 1809 U) 
apply for me.isurement of its lands .after m.ikinR the icmainuif' proiinetor-^ p.arties to the 
proceedings. 

Mr. Twidalc and Moonshi Sera/ul Islam tor tlie Appellant 

Baboo Has Behary Ghose for the Respondents. 

The facts of this case sullieiently appear from the Judgment of the Court 
(Mitter and Wilkinson, JJ.) which was delivered hy 

Hitter, J. —The question in this appeal is, whetlier a part proprietor of an 
estate is competent under s. 38 of Beng. Act VI11 of 1H69 to ajipK for measure¬ 
ment of its lands after making the remaining proprietors paities to the proceeding 
The plaintiff in this case had a fractional share in a certain estat^ He applied 
for measurement of its lands under the afqj’esaul section, making Ins co-sharors 
defendants, alleging that they had colluded with the tenants His application 
was allowed by the Collector On appeal, the District .fudge, reiving upon .a 
ruling of this Court, [37] mBaba Clmrdrq v Abedooddeen Mahomed (•(. L 
R., 7 Cal. 69j, has reversed the order of the lower Court, holding that it had 
no jurisdiction to order a measurement on the apjilication of a fractional owner 
of an estate. 

It is contended before us that the* ruling quoted i.s not ap|5hcable, inasmucii 
as it is not clear from it that all the proprietors were made parties in tliat case 

It seems to us that this contention is well foiyided It doe.s not appear 
from the report of the case cited that all the propriofors of tlie estate wore • 

• Appeal from Appellale Order No 281 of 1882, against tlie older of II Beveridge, Esq., 
Diatrict Judge of Patna, dated the Slat August 1882, leversing* the order of C V'owelJ Ksq , 
Collector of that.district, dated the 22nd April 1882. 


6 CAL.—4 
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parties to it. In another case— Ishan Chumler Roy v Busanuideen (5 C. L. B. 
132), in which this question was raised and discussed, the learned Judge said : 
“it IS contended that here the co-sharer proprietor has been made a party to 
the suit, and, therefore, the Court having all the parties before it is not prevent¬ 
ed from dealing with tlie I'lghts of the parties, and determining whether the 
lands can l)e measured or not, we are not prepared to say that there are not 
cas^ in which co sharer proprietors being made parties to the suit the right of 
^he plauitiif to measure the lands may not be determined, but we think that 
under the special circumstances of this case it is unnecessary to determine this 
pofnt.” 

Tt IS clear that in this decision too tlio point now before us was not deter¬ 
mined. The application of the plaintiff was dismis.s6d upon certain special 
circumstances winch are not apjilicablo to this case. The same reservation was* 
made in the case of Mooluolc CJmnd Mimdiil v. Madhoo Soodun Bachu'tpuUy 

(10 H. L. R , 398, note, 10 W R 120) 

• • 

The point, therefore, coines up for decision before us for the first time. In 
Clmm Siiu)h v. Hem 'Mahata (I L R, 7 Cal., 633]|, a question similalr to the 
piosont was discus,sod and decided That (piestion was whether a suit foi 
arreais of rent at enhanced rate brought bv all the shareholders \^ill lie, 
notice under s 14 of Reng. Act Vfll of 18G9 having been issued at the instance 
of some of the jiersons entitled to the rent The majority of the Judges on the 
Full Bench decided this [38] question in the affirmative Tt appears to us 
.that tlie reasons given by the learned Judges m that case will equally apply 
here, and will warrant us in deciding this question in favour of the plaintiff. 
Refeiring to tlio iniustice of not allowing a part proprietor to make an applica¬ 
tion for thq notice of onfoicemont being issued at his instance alone in a case 
where his co-shareis would not join him, (lARTIl, C.J , said “ The reason of 
then lefusing to join may bo that theyaio colluding with or influenced in some 
way by the tenant Are these recus.aits to be allowed to deprive their co- 
sharers of the moans of enforcing their just dues or, on the other hand, to 
drive them to expensive, tedious, and inconvenient alternation of a butwara I 
think not. Tlie sunjile and obvious remedy for sucli a state of things is to 
allow the co-sharers, who wish to sue, to do so, by making the recusant co- 
sharors defendants m tlie suit. The Court will thus have all the parties 
before it and the means of doing justice between them.” In another part of 
his judgnient IIis Lordship says • ‘ Tlio notieo is to be given to the persons in 
receipt of the rent, which is the phrase used generally m the rent law, as 
signifviiig the landlord or landlords, and I think that those persons who are 
entitled I- sue as landlords have a|f>o the right under this section to give the 
necessary persons notice.” 

Those reasons equally appW to a fractional shareholder of an estate apply¬ 
ing for measurement on the ground that his co-sharers have refused to join him. 

If the co-sharers are made parties, the tenants can have no reasonable ground 
of complaint The proceedings will Have the effect once for all of settling all 
questions regarding the .noaauremont hotwjoen themselves and all the landlords. 

As regards the question of costs, if it appears that the necessity for the applica¬ 
tion arose, not from the recusiincy of the tenants, but of the co-sharers, the 
latior will be made liable ior them 

• We are, therefore, of opinion that the decision‘of the lower Court upon this 
point IS erroneous We accoi'dingly set it aside,, and remand the case to be 
tried upon the other points 

Appeal allo7L'ed and case Ternandcd. 
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NOTSIS. 

£ Under the Bengal Act VlII of 1869 an application under sec 38 can be made b\ a p.irt 
proprietor making the remaining proprietors, paiticb to the proceedings, 7 Cal. 033 , 10 
Cal. 36; 11 Cal 615,11 Cal. 644,14 Cal 201 But it is extremely doubtful whether .iftei 
the passing of the Bengal Tenancy Act (VIII of 1885) .irid in view of sec 18^ of tli.it Act 
those things may not now bo done by a joint co-shaicr, 17 Cal. 688 ; and it was. also held that 
an application under see. 168 of the Bengal Tenancy Act (see 38 of Act VTll of 18G9) c.innot 
bo made by one of several joint landlords 3 ’ 

■ \ 

• [39] APPELLATE CIVIL. 

The 19th July, IdSii. 

Present 

• Sir Rkjharii Garth, Knight, Chief Justice, and 

Mr. Justice Macpherson. 

Bakhir Moliamlnod .Plainfcilf 

• versus * 

Doorga Churn Shaha and anoihor.Defendants 


Attachment—Civil Procedure Code(Act XIV oflSbH), s. 2bb —Piopertu exempted 
from attachment—Execution of decree 

Bofoic pioporty of a judgment-debtor can be exempted from execution .is falling under the 
hc.td of the property described in s 266 of the Code of Civil Procedure, it is noccssaiy that the* 
Court should first express its opinion that such property is ncccs.s.irv to cuiiblc- tlio exceutioii- 
debtor to earn his livelihood, .i^id the Cou-t which must decide thus point is the Coui* which 
issues the execution. 

Section 14 (rt), part 11, chapter V, of the General Rules and Circular Ordci.sof the High 
Court commented on. 

This was a suit for recovery of possession of an ox (or foi tiic value thereof), 
which had lieen seized and sold by a peon of the Couit, m execution of a docreo 
obtained by the first defendant against the plaintiff, the ox was i)Uichased bv 
defendant No. 2 

The plaintifl, who was a cultivator, alleged in Ins plaint that the ox seized 
was one of a pair, which wore kept by liim foi agncultuial purposes , and that, 
as such, it was exempt from attachment under s 20(1 of the Civil Procedure 
Code. • 

The Small Cause Court Judge gave the plaintiff a decree fdr Rs. 15, tlio 
value of the ox, with proportionate costs against defendant No 1, but dismissed 
the suit against defendant No 2, at the same time lefeiringtho question to the 
High Court, whether the plaiutifl sliould be giveh a docreo for damages, such a 
decree being of no use to him, inasmuch as it would bo liable to bo attacliod by- 
defendant No. 1 in execution of the very docree in which bis exempted property 
had been seized. 

No one appeared for either party*in the High Court. • 

The Opinion of the Court (Garth, C J.. and MACrHEUSCN, J ) was 

given by •-..if 

G&Pth, C.J. —It seems lo me that in this case thd plaintiff had no i ig 

of action. • 

•Civil Reference No 6 of 1883, from Baboo Jagad(]nrliif)h Mo^oomdar, Judge of Small 
Cause Court of Furrreedpore, dated the 23rd February 1883. 
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As a goaeral rule, the defendant (the execution-creditor) would [ 40 ] 
hadanj,'htto sell any moveable propei'ty of the plaintiff’s for satisfaction of his 
debt, but amongst the exceptions to this rule are s?u;/i cattle as, in the opinion 
of the Court, are necessary to enable the execution-debtor to earn his livelihood 
as an agriMnltnrist ” 

, In order, therefore, to exempt from execution any cattle of the oxecution- 
^ dobtoi, it is necessary, as I take it, that the Court should first express its opinion 
that such cattle are necessary to enable tlie execution-debtor to earn his liveli¬ 
hood , and 1 also think it is clear that the Court which has to decide this point 
is the Court which issues the execution 

If this is so, it follows that noilhor the execution-creditor nor the execution- 
debtor, nor any Court excojit tliat which issues the execution, has any right to 
detemiine this point , and in order tliat such Court may decide it, I think that 
the execution-debtor should have made some application to the Court on that 
ground 

It may bo tliat the rule laid down by the High Court renders it ditlicult,' 
if not impossible, that the execution-debtor should make this appliSation in 
proper time, and it is proiiable that this rule requires amendment. But this is 
not the fault of the execution-crcditoi , and it seems clear to me that, lyitil the 
Court which issued the execution had declared the bullock in question to be 
necessary to enable the plaintiff to get his living, the bullock was not protected 
from execution 

r Furthermore, it does nut appeal that the plaintiff before the sale ever 
represented, oitJioi to the defendant or to the officer of the Court, that the beast 
was privileged from execution This, I think, ho was clearly bound to do. 

Apartj^liowever, from this first difficulty, which appears to mo an insuper¬ 
able one in the plaintiff’s way, there is another, which arises upon the question 
of damages 

Assuming that the sale was wrongful, still the proceeds of it were devoted 
to the payment of the ludgment-debt due from the plaintiff to the defendant 
The price of the bullock, Es 15, which the Small Cause Court considers to be 
its full value, was paid to the defendant in execution pro tanto of the decree, 
and whatever may be the result of this suit, that money cannot be paid back 
again. 

[41] As, tiioroloro, the plaintiff has had full value for his beast in the shape 
of the Ks. 15^which was produced at the sale, it seems to me that even if the 
suit wore iiu^intainable the damages would bo only the difference, if any, 
botwep’’, the Es 15 produced at the sale, and the value of a bullock of the same 
kind in tiie Daisaar, ^us the expenses of the sale, which of course the plaintiff 
had to pay. , 

The real truth seouis to be that the High Court rule in this respect requires 
alteration. Those boasts used in ^agricultuio are not privileged, until the 
Court has expressed an opinion that they are so, and the rule should be so 
framed as to allow of the oxecution-dobjior making a claim in every case to 
have his beasts Released, and to give tlie Court time to decide what may 
sometimes be a difficult question. 

T think that the plaintiff’s suit should be distnlssad, but without costs. 


• Smt dismissed. 
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CIO Cal 41] 

APPELLATE CIVIL 

7^/ic UHth March, 188'i. 

Present '* 

Rir Richard Garth, Knight, Chief Justice, and 
Mr Justice Macpiierson. 

Ibhan Chundor Cl]atfcopa(lhya......Plainfcifl 

versus 

SJiama Chum Dutt and otheis.Defendants 

Landlord and Tenant- TJ-jccimcni, Suit for --Denial bn tenant of ht'i 

lamllords' title. 

Tu a suit brought to Jccovci lent 111 187?, the defend,mi set up hia ],ikc),ij title, this 
suit w<it> dibiiijssod. In 1880, in <v suit biought by the same pUintifl to obtain kh.n, possession 
of the land in question in the (fimici suit against the same defendant and three othois 
claiming under the same title as Iiiinself the defence th,it the l.iiid was l.ikcrai w,is set up 
by all • 

Held, th.it the ease fell within the piiiieiple of the case of SuUi/abhama Dasicc v 
Krishna Chundcr Chattel see (I L R , b Cal 55), and that the pI.iiiitilT, who had succossfulls 
proved that he h,id collected tents from the iiicdcccssors of the defendants, was entitled to 
evict them .is tiespassers on then tailurc to ])rovc then l<ikor.ij title. 

In 1880 the plaintiff (who formerly was a co- shai'or witli othoi’s [42] in, 
amongst other lands, the Ii},nd in dispute m this case) brought tJiis suit agmnst 
the four defendants to establish his right and title to ono higlia five jfottalis out 
of the above-mentioned lands, and for the rocoveiy of khas possession of the 
same. 

In 1877 the present plauitifl had brought a suit agamst defendant No 1 
(who had been legistercd as owner in the place of liis deccasod fatlier, tiio 
former owner) for arrears of rent. In that suit defendant No J denied the 
tenancy, and set up a lakcra) title . this suit, was dismissed, aud the plaintiff 
thereupon obtamocl partition of the property from his co-shaiers, and then 
brought this present suit against the four defendants for the recovery of the 
share which fell to him on partition 

All four defendants sot up a lakeraj title to the land claiming updor the saino 
title „ 

The Munsitf found that the laud was'not the defendants’ lakerai land, but 
that it belonged to the plaintiff, and that Jic had forniorlv collected rent flora 
the defendants’ predecessors, and gave tlio plair/titl a decree declanng his right 
to the share claimed by him, but declined to evict defendants 2, 3 and 4, as no 
notice to quit liad boon served. Botli paitios appealed to the Additional Judge 
As regards the defendants’ appeal the Aiiditional Judge found that they had 
failed to make out a lakera] title, an^ dismissed their apjyeal. As regards the 
plaintiff’s appeal the Additional Judge held that no notice to quit was neces¬ 
sary, inasmuch as the defendants had denied the plaintiff’s title, but he further 
held that as the land sued for was hold by tbo defendants as a single tenure 
under the plaintiff and his co-sharers, the plaintiff could not at his sole instance, 

* Appeal from Appclfatc Decree No 1‘J15 of 1881, agaiubt the decree of II Bcicrlcy, 
Ebq., Additional Judge of the 24-rurguianahs, d.itcd the 27th Jninc 1881, alluniing the decree 
of Baboo Uma Ghuru Dutt> First Munsiil of Barabet, dated the 28th July 1680 


29 





i 0 Cal. 413 ISHAN chcndeb cihattopADHy/ V. 

turn out the defendants, but that his co-sharers should (notwithstanding that 
partition had been come to) ba made co-plaintiffs in the suit, inasmuch as the 
defendants were no parties to the partition proceedings. He therefore held that 
the plaintiff' was not entitled to khas possession, and dismissed their [his?j appeal. 

The plaintiff' appealed to the High Cfourt and the defendants tiled a cross 
appeal. 

Baboo Bhoiomtcc Churn Dutt for the Appellant 

Baboo Avibica Churn Bose for the Respondents 

[43] The Judgment of the Court (Garth, C.J., and MacI’HEBSON, J.) 
was delivered by 

• 

Garth, C.J.— T confess J iiavc rhad some doubt during the arguments 
.whuthor this case comes uithin the piinciple which has boon so frequently 
acted upon in this Court, and of wliicli* the case of Sattyabhama Dassce 
Krishna Chunder Chaiiarii’e (I 1j. R. fJ Cal, 55) forms an example. , 

But on a closoi investigation of tlio facts, and* having regard to the way 
in which the defciidants have Irainod then defonco in the present siyt, I am 
satished that it does come within that principle. 

In the year 1877, one of the four detendants, who had registered himself 
as the owner of tlie property in the place of his deceased father, the former 
owner, was sued foi tent b^ the plaintiff' in respect of his, the plaintiff’s share 
of this very kind , and the uofondant'.s answer in that suit was a denial of the 
plaiiyiiff’s title, and an assertion that he (the defendant) and Ins father had a 
lakerai titl^ to the piopertv 

It IS ixirfectly true that in his written statornont in that case ho also 
alleged that the land was so nnporfoctly described in tlio plaint, that ho did not 
know for what rent the plaintiff was suing , but there was evidently nothing in 
that point, because there was no question at the trial as to the identity of the 
land m dispute any more than there has been in this suit. Any insu&ciencv 
of description, therefore, could not have misled the defendant. 

It tnon aijpcars that foi some tunc bofoie this former suit was brought, the 
plaintiff' and his co-sliarers had not obtained l eiit from the defendants, although 
their predocossois had done so in former >eais . when, therefore ,tho defendant 
m that suit denied the plaintiff’s title, and set up a lakera] title in himself, the 
plaintiff thought lit to proceed no lusthoi witli Ins suit but he withdrew it, with 
the intoiitjon ol briril^ing a fresli suit, loi khas possession. 

Jlut before ho brought tliis liosh suit, he and his co-sharors obtained a 
formal partition of the property, and he is now solely mtitled by virtue of that 
jHirtition io the pnrticulai area in ihe estate in lespcct of which he now sues for 
ejectment, and he brings liis [44] suit against all the four defendants, who claim 
under the same t;yl>lc. • 

The lower Appellate Court has dismissed the suit upon the ground that 
the plaintiff s co-sharers should have lioon joined as cevplaintiffs, but I cannot 
.uudeistand upon what principle, because, since the partition, the plaintiff and 
his co-shareis have had no joint inteiest in the property^ and the area, whioh 
the plaintiff now seeks to.reeovcr, belongs to himself alone, and his co-sharers 
have no interest m it. 
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Had the suit been for rent, it might have been different, because then, 
notwithstanding the partition, the obligation to pay rent would, in the absence 
of any separate collection, have been to the plaintiff and his co-sharers. But 
here the plaintiff sues to eiect the defendants as trespassers from {qnd which 
belongs to himjilone ; andHo have joined his former co-sharers in such a suit 
would have been nothing short of a misjoinder of plaintiffs. ^ 

The real question in the case, which has been argued befoi^ us here, appears 
to he this • whether, m consequence of what the one defendant did when he was 
sued by the plaintiff in the vear 1877, or in consequence of the defence which 
has now been set up in this suit, the plainti^ has auy right to tieat all the 
defendants as trespassers. 

• The point, I confess, which has rather weighed on inv mind tliroughout 
the discussion has been, whether the three defendants, who were not sued 
in 1877, ought to be made answerable foi the conduct of their co-defendant,* 
so as to forfeit with him their riglits as tlie plaintiff’s tenants and if those 
thi'ee defendants in their defence to this suit liad contended that they wore 
tiie plaintiff’s tenants, and tliat he could not sue to eject them witliout a proper 
notice to quit, I should bo much disposed to liold that they liad a good defence 
on that ground 

But instead of that line of defence these defendants are now urging heie 
up to the very last the selfsame defence, which the one defendant raised in 1877 , 
and taking that into consideration, I cannot doubt that what tlie ono defendant 
did in the former suit was really the act of all the lour and tliat he was in tiuth, 
as tlie registered owner defending the suit on behalf of thorn all 

[48] They now ino.'eover set up an adverse title in theii written 
statement They say, and they have endeavoured to ostablisli t’l’roughout, 
that they have a lakeraj (rent-free) title to tlie property. 

This point has been found against them , and it being also found that 
formerly then predecessors m title did pay rent to the plaintifil or to Ins 
predecessors in title, it seems to me that the plaintiff’s case is completely 
made out. 

I have already said that I think tlie Court below was wrong upon the 
point of non-joindor of plaintiffs, and 1 consider tluit the plaintiff is entitled to 
recover the property in question Tlicre ajipears to he no claim made here lor 
mesne profits. 

The judgment of the lower Courts will therefore ho reversed, and tlie 
plaintiff will have his costs in all the Courts. 

In accordance with this decision the Appeal No 2142, which is u cross 
appeal by the defendants, will be decided in favoqr of the plaintiff. 

That appeal will, therefore, ho dismissed with costs. 

Ajypeal nllovrd 
Cross appeal dismissed 


NOTES 

[ EJECTMENT—DENIAL OF LANDLORD’S TITLE— 

It iH now finally settled.* thafr denial for the first time iri tl\c written statement is net 
sufficient; the denial should have been antecedent — SJ Mad , Vi ]M.id , Itt ’ilad J'i.'J, ’ 

17 Mad 218 ; 13 Cal. 90 28 Cal. 135,28 Cal 223. 33 Cal 339 ; 30 Cal 927 ,15 Horn 107 , 
t8 M L J 153. These ere earlier cases —10 Cal 41, IM.L. J. 218, 17 M J.287, 
2Q M h J. il5. J 
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LAL BAHADOOE SINGH &C, V. 


[10 Cal 4S] 

APPELLATE CIVIL 

The 21st May, If'HH. 

Present• 

Mr, JrsTicE Mitter and Mr Justice Wilkinson 

Lai Bahadoor Singh and others.Plaintiffs 

versus 

E. Solano aiid another.Defendants.' 

liiqht of occupmicij, Acquisition of —Octupation hy mot as mahk — Rent 
‘Act (Bemi Act VHJ of lH(t<t), s 6 

It IS only the holding of the fiifclict oi othei pei-^op from whom .i ryot inherits thrit can 
^e deemed to be thi^ holding of the rvot withu. ihe meaning of s 6 oi the Rent Act. Occup.i- 
tion by the predecessor in title is not sneh .in occupation a- will rreate in the holder of land 
ain light of ocenpanev * Nor (.an the penod during uliich the oeeiipart of land* is in pos¬ 
session as mahk be included .n 'Considering whether he has .aerimicd .i right of occupancy 
such a right must be aeqiinred .iganisl somebody, and lannot be .K(|iiircd by a m%n against 
himself. 

[ 46 ] Mr. Kvnns, Baboo Moliesh Chunilei ChomBirij and Munshi Mahomed 
Yusuf for th(3 Appellants 

Mr. Tv'ulale and Baboc' ('Inindei Madhuh (those foi’ tlip RoRpoudents 

The lacts of this case sufficiently appear irouj the Judgment of the Court 
(Ml'ETER and WILKINSON, JJ ) \vhicli was delivered 4n 

J .—This was a suit to recover possession of 113 hoegah.s 5 
cottahs of land in inouzah Mozufforpore It appears that niouzali Mozufferporo 
was the estate of Koer Singh ft was confiscated for ids rebellion, and was 
sold by Covernment in the year IHfil .4t that sale the defendants’predecessor 
m title, Mr. R. Solano, became the purcliasor The estate tlien continued ni 
the possession o( Mr Solano till the year 1878, wlion it was sold for airears of 
Government levenue, and purchased hv the present plaintiffs. This suit was 
commenced on the 2.3rd May 1879, and tliere is no dispute between the parties 
that the plaintiffs, after their auction-purchase, did not receive any rent on 
account ol tlio land in suit from the defendants, who are the executors of tlie 
estate of Mr Solano. The defence m the case was that, althougli the estate 
was sold foi arrears of revenue, Mi. Solano had another interest in tlie land in 
suit, n. , guiashtadaree interest « In the second paragrapli of tlie written 
statement me facts upon winch this defence was raised are stated as follows — 
“That in 1222 Fasli (1814),, the then proprietor of raonzah Mozufferporo 
settlsd with Mr Dalton, indigo planter of the Nonoiir Factory, 221 heegahs 
15 cottahs 14 dhoors of land then covered with lunglo. Mr Dalton cut down 
the]angle and brought the land urffler cultivation at his cost, and since that 
tune Mr. Dalton and other owners of the Nonour Indigo Factory, one after 
another, continued to hold possession all'along as lyots, and to pay the rent 
to the mahk or proprietor and his representative. In 1264 Fash (I85G) 
Mr. A. Louis conveyed by sale the Nonour Indigo Factory, together with the 
disputed and other lands,* to Mr. Cole, who again transferred the same by 

• Appeal from Appellate Decree No 883 of 1881. against* the decree of J Tweedic 
Esq., Judqe of Sbahabad, dat^‘d the 28th February 1882, affiiming the decree of Baboo Rani 
Persad, yulw'-dinate Judge of that District dated the 27th December 1879, 
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sale to Mr R. Solano, smco deceased, ancestor of the defendants. The 
old papers relatinj* to tlie disputed land were destroyed during tlie Mutiny 
by the rebels, along with other papers of the factory. Mr R Solano. 
[47j since deceased, ancestor of tlie defendant, purchased in 1861, niouzah 
Moi?nfferpoj'e, wherein the disputed land lies, and, as sliown above, he had 
before his purcliase oi the inouzali lield an absolute gupishtadaree and occuiiancv 
right in the said land, which did not fu ain wav bocoini' extinct oi null aiW 
void after his purcliase of tJie propiiotarv iiglit and estate ' 

The lowei Comts Inive dismissed the plaintitf's suit Tbe\ have field that 
it was proved on flie eMdence that at least from the \eai RiO.'l (iHoo). the land 
in suit has been in tlic possession of Mi Sobfno and Ins )iicflocessois in title as 
rvots, and that the isotee inteiost ol Mi Solano in the aloiesaid 113 beegbas 
wJs kept upaltei lie l)otM.nio t.lie piopnotoi oi the estate I'pon tins lindmg ol 
facts the lower Couits, being ol o]iimoM that the dofondanls a,ro in possession of 
the land in suit as i vots bolding a iiglitol occiipaiicv uiidei s 6 of the Jfent Act, 
have dismissed the plaintiffs suit If is contended before ns Ui.it, aceopting Ibis 
finding of'facts as con ect, llie lowci Couits aie m enoi ui bolding tliat an\ 
right of occupancy midoi s O’ of the liont \ct have been .icqmred In the 
defendants. This contention is based ipton two gionnds 1st, that as befoie tlie 
piucliase*of the estate b\ Mi Solano it is not found In Llie lowoi Couits that lie 
liimsell had been in possession of the lands in suit lioni the \eai liifl.'J, but what 
has been found is tliat lie and Ins predecessois in title bad been m posse.ssion 
of it iiridei s 6, the occupation bv the predecessor ni title is not such .iii 
occupation as would create in the Iioklois ol the land in suit aiiv right 
of occupancs The second contention is that supposing Mi Solano was 
entitled to tack on the possession ol bn predecessors in title to Ins •wn 
possession, \ot the possession ol M’ Solano between 1861 ^ul 1878 
could not be added to it so as to cieate ,i iigbl of (ajcuiiaiie.v, because 
during that time be was m possession of flic whole esiate as'mabk We are ol 
opinion that both these contenlu ns aie con ect It is ipiite cle.ni that undei s 6 
of the Rent Act it is onU the holding of tlie latliei oi ol liei peison iioni whom a 
1 Yot mhei its that can bo deemod to be the holding of the ivot. within tlie meaning 
of the section That lieing so, Mi Solano could not iel\ ipion tlielioiding of bis 
piedecessois m title Tw'o cases ha\e been cited licfoie us m oidev to show 
that the contrary view [ 48 ] lui.s been t.ikeii of tins section Wo have examined 
these cases, and we do not tlinik that Ihoie is aii\ iomidation lor the cop 
teiition— IInrio Chitit(l<‘i (iiiho\ Dunuci') \\ K Act X, Hid ,5,0). It (f i'n 
V Shvtiii S<)(>ndan‘(‘ Dahcn (7 W R, 18.0) Then, .is logaids the (]uest!on 
wdiethoi Ml Solano could iclv ujioii Ins possession and holding as a ivot 
between the yeais 1861 and 1878, it seems ^o us ilmt the decisions Unit have 
been cited before us are all one way In an miieportod case, i /: , Regulai .'\ppeal 
No. 152 of 1877, decided on tlie 25tli bobnian J8?f)- hishen Stiu/h \ 

liajah Riullui Pei shad Snuili, (jAHTH, C .1 , with refoienco to the contention 
put forward in that case, in , that one ol tl;e parties was entitled to a light of 
occupanev as he had held the lands in suit ni that ca.se m the double capacitv 
of a ryot and as pioprietor, said “ l!u4 we think tb.iL tins view^is contiai v botli 
to the letter and the spnit of the Rent law ‘V man cannot occupy the double 
character of landlord and ryot, or make a pretence ot jiaving leiit to hiniseU foi 
the purpose of acquiring ,an occupanc^ i iglit agiuusk otlier peo])le ' ll was 
held in that case that under th’e circumstances no light of occiipaiicv could be 
acquired. The Chiei .Tu^tioe was ol opinion tiiat a lyoteo liolding wmiild merge 
in the propi’ietary interest after the puicliase oi the lattai It is not iiecossarv 
for us to express any opinion upon this question vn , wlietliei a ivoteo interest 
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merges and becomes extinguished as soon as the ryot purcliases the estate m 
which the lyotee holding is situated, but tlie learned Chief Justice held in that 
case, for the reasons given in his judgment, that the ryots couldnot acquire a right 
of occupancy under the circumstances set forth above. In the case of Savt v. 
Punchani^n Hot/ (2-5 W K., r>03) it was held that, although a ryotee right would 
not merge, still it would remain in abeyance so long as tlie ryot would he in 
ifossession of the estate in anothei capaci'tv Mi. Justice AiNSLlE, who delivered 
the judgment in that case, was also one of the Judges in another case of 
Mokoondi/ hall Doubeij v Cioii'di/ (17 \V. R , 274) That case was decided by 
Mr. Justice LdCTl and Mi Jirslice Al\.si,rji At lirst siglit it would appear that 
that case was inconsistent with tlie decision of the learned Chief Justice 
[493 refened to above, hut the exiilanation that Mr Justice Ainslik gave of his 
views upon the suhiect in the later case ol Situ v Pimckanun Roif (20 W Ji , 
003), goes to show that, so lai as tlie actual deeision of thesuliject is concerned, 
there is no inconsistenc> betw'eoii the decision in MoLooiuhj Lctll Doohy v 
Crowdy (17 W-. R,274;, and tlic imroported case cited above. Both in the 
cases of Mokoondi) Loll Dnohei/v Cio/idy and San v Punchanun^ Roy, the 
Judges held that triongh tlie rvotee interest did pot merge, yet so long as the 
ryot remained in possession ul the land in a double capacity, tliat is as landlord 
and as i>ot, ho could not acqaiie a light of oc.cupancv iindei s (>, ^eng. Act 
Vlir of 1809 In tins view' we 6ntirel> concui Section 0 sav- ' Rvery i\ot 
wlio sliall have cultivated oi f’eld laiul loi a poiiod oi twelve \ears shall liave a 
right ol occupancy in the land so cultivated oi held h\ him." This section, 
therefore, provides tlial cnltivatioii oi lioldmg foi a period of tw’oRe years con¬ 
fers upon a ryot a right ol occupancy, that is, ,i light to remain upon the land 
against the will of the liindloid This right of occupancy must, therefore, he 
acquired against somebody, and if a lyot is m possdfisioii of the land in ,i double 
capacity, both as a rvot and as a imilik, it is almost imiiossihle to conceive 
hovv he can, iiiidey tliosc cu<-umstaTices, ac(|uire aright of occupanev against 
himself. Thorofoie, a reasonable vieW of the law is, tliat dui mg the time a r>ot 
remains in possession of tlie land in such douhle capacity, the opeiation of the 
acquisition of the right ol tenanev leniams in abeyance In this view of s (5, 
JJeng. Act VIII of 1809, it is (juite cleai that, taking tlie tmding ol the lower 
Couit as correct, the defendants cannot be, considoied to have acquired a right 
of occupancy Tlio decisions ol the lower Court, therefore, upon this point are 
not coircct But having icgaid to the defence laised, we think that this does 
not wliolly dispose of the case The deleridants have relied upon their guzashta 
right, and undei s J7, Act XI oi 1859, an auction-purchasei of a reverme-payiiig 
estate has no right to eject any lyot liaving a light ol occupancy at a fixed rent, 
ova' a :cnt assessable accoulmg h^-cd lules undei the laws in force. The 
right ol occupancy* mentioned hero is not ncoossarily the right of occupanev 
undei a h, Beng Act VIII of 1869, and the defendants* claim as guzasbtadai 
rests upon ground [SO] quite independent ol the light of occupancy under s fJ. 
Act VIIJ of 1809 But it appears that the lower Coui’ts have not inquired into 
this matter. We, therefore, remand the case to the Court of First Instance for 
re-tnal upon the tollovving questions (1) whether Mr Rolano, at the time of his 
purchase m theiyeai 1279 (1872), had ftny guzashtadaiee right m the disputed 
laud , (2), whether, if he had such guzashta right, it conferred upon him any 
right of occupancy (.*1), whefhei tliat guzashta right was kept up during the 
Ve^irs he was m pqssijssion of tlie estate as malik, vi:: , between 1861 
and 1878 

• 

The parties will lie allowed to 'idduce evidence upon all these three points, 
and wnth reference to the second issue now laid down the lower Court will allow 
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evidence of custom to ho fiiveu, if such evidence bo tendered. Costs to abide 
the result. 

Appeal allunKil ami cabc remanded. 

[10 Cal 50J 

AJ’l’EliLATM CIVIL 


The :(rd Jtih/.ol&fid 
Prksrnt 

Sir Kicuaju) CAimr, Kt , Chief Justice, and 

-M I< .] USTl' ■ E MA( I’H I:RS( )N 

0 m 

Rakhal phiirn Mundul Dofondant" 
irrsii') 

Watson A Co Plaintdls 


Onus of proof—Ohstriulion lu etcdtimn of denee hij a ilannanl—CivtJ 
P)ocedurc Code ( \(i VllI of IhdO, v ( iris X of 1S',‘T and 

XIVof lS8if),s. HI -Setllrvient of lulkni - LlifflU in the soil. 

In cl suit nudor s '■22'.) of Act \ III of 185!.) (s 331 of Acts \ of 1877 and XIV' of 1892) the 
onus IS on the plaintifl to establish a 'pi ima facie i asc of possc'ssion, .ind it is incunihonl 

on the chuniant to answcT that case and show, if possible, a hettei title 

There is no such hioad proposuioii of law, ,is tliat tiie scttlcuicnt of .i lulkm iniplics no 
rij^ht III the soil 

This was a suit under s Lillll of Act VI11 ol IHc^lJ 

Tlie land in dispute was situated in nielial Hbeel Bbarat Cobnidpiir, and 
was a ryoti holding formeiK owned by one (.iraakaiit Mo/uindarand otheis, and 
had been sold by them to Messrs Watson A Co , wiio aftei purchase sued Pa.]a 
Praniatha Natli Kov, Zaimndar ol Dluilari, a contiguous ineha], tui recovery of 
[81] possession of some laud of winch he was said to luive \\ r@u}<fullv taken 
possession In that suit Watson A Co, m IH71, obtained a decree for 
possession of the land sued loi In beiuf’*'l)ut into jHissassiori hy the Court, 
delivery of possession was obstructed bv one Radhai aniaii, who claimed a por¬ 
tion of the land as pait of his patni taluq, Bheob Julkiir Cobindjun Watson A 
Co complained to the Coiut of tlie resistance to thoir possession, stating fhat it 
was 111 |X)int of fact made on behalf of thq ludginont-debtor The Couit held 
there was no substantial resistance to the delivery of possession, and directed a 
fresh wan ant to issue for delivery of, possession Eadhaianian appealed frozi, 
this order, and the Appellate Court, conceiving the case to bo one falling under 
8 229 of Act VIll of 1859 remanded it to the lowci Court with diioctions to 
try it on the merits. 

* Appeal from ApppflatoDecroo, No 6.3ioflfl82 .igamst the d^crefi cf A J R B,m)tiidge, 
Ksq , Judge of Moor shed abad, dated the 9th Dcccinhor 1881* aflirming the dicrcc of i>.iooo 
Robi Chunder (langooly, Munsifi of Azmigunge, dated the 12th Jauuai\ 1881 
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At the remand lioaiinfi the Court found that Kadharaiimn was the real 
claimant and not the lud^inent-dehtor, but was of opinion tliat lie bad no rifiht or 
title to the disputed land, and tliat lie had never lield jiosbession of it, and 
hndinpi that the land appertained to iSIehal Bbeol Bhaiat (iobindpui and was 
. comprised vi tJic temne ol Messrs Watson A Co , made .i decree in their favour 
diroctinfi possession to la* ^jivon to them in e'vocution of (heir decree. 

^ Riulliaraman afipealod, and the Couif holdnif^ fhat the first Coiiit had left 
the 1 ‘eal question bofiNoen tlie paitios iiiitiicd, lemanded the ca.se afiani for 
re-tiiaJon the meiits. In the ineanfinie, inidoi the oiiiei of the Appellate 
Court, the Cinl Coiiif. Ainoon deliveiod to the decioo-hoJdeis actual posses.sion 
of the undisimted pioporlv •md nominal possession of tin) disputed portion 
of it 

f 

Subsequentlx to {he leiiuind Itadhaianiiui s natni taluq, Hhcel .lulkur 
Gobindpiii, was lold iii osociition of a decieo, and was imrcliased bv one Hadlia- 
iiiadhul), who af>ani sold it to r>ioiol,d Miyidiil Biojolal Mundid died, leavniH^ 
a widow Shyama Sntidaii Da^i and a iniiioi son Kaklial Oluiin Mundul, and lie 
was substituted as di’^ctula.rit at the aiiplication qf Ins niotliei who w'as his 
guardian 

The Munsill louiul ih.it I lie land claimed h\ the plamtifls as ji.ut of Mehaf 
IJheol lihaiat (iohnulpui w.is lonned inoie fliaii .‘10 [52] \eais hack h\ the 
di\ing up of the w.itoi, oi by the siltinj^ iijj ol the bed of the water of ilheel .Julkiii 
Cobinclpur, and that, posses'-ion of it was taken hist hv the jilaintitfs' vondois 
, and then liy Haja I’lamatlia Nalli Rov against wliom the plaintiffs obtained 
then decice, and .iKo found that Itadhaiamaii had no light oi title to his land, 
it neyei having iieon pioved t.liat he had e\ei been iii^ possession and th.it it 
had not I’^een pioved lo have licen pait ol his patni tahuj, Hheel Julkui 
Gobindpui 

The deieiid.iut .ippoalod l" the Ihstuct .lodge wiio gave the following 
ludgmenl. ‘‘ Cpon the local suivcss and evidence it is cleat that the dociee 
undei execution includes the cntiio block oi land m dispute That being so, the 
claimant has to satisly the Couit rlial hois entitled to ask it to abstain from 
delivei mg the land to the docioo-holder At most, the claimant can only show' 
that he has acqimod the pilkur light ovei it, when suliuieiged The soil is now 
dry, and with tlie watei the light ovei it, in othoi woids, the subioct of the 
]ulkui lease vanishes Pnmt Uo >,• the veiy l.iet ol the settlement oi a lulkur 
as such implies oxeinption <>! the sid) sod hetause the sod would cariv eveiy- 
thmg on it As to the claimants' title by nieio jiossession since the soil dried 
up, 1 c'licn. w‘ith tlie MuiihiII’s fmdiiig against the fact. 1 dismiss the appeal.” 

The deloiidant appealed to the High Coiiit 

liaboo Lituu Ihv', Banrt Hahoo AV;.// lialmni loi the Appel¬ 

lant, fcontonded that the -Judge was wimig in holiling i.luit the meic fact of tlic 
land being included in the docioe uiulei execution was sullicient to throw on the 
defendant the buidou of proving Ins title i,o the land, and that in construing the 
defendant’s patni ]iotta tlic Comt ought to.havc held that the dotendant’s title 
WAS nob limited to^he lulkur of Bhoel Clobind|)ui a.s distinguished lioni the bed 

Baboo Bliunmih Chin it Dull lor the Respondents 

ahe Judgment ol !jie*Couit (Gautm, C.J, end-M acphkhson, .T.) was 
delivered by 

t 

Gftpth. C.J. - -Tlie suil^ out ol which tins pioceeding aiose was commenced 
some ben voars ago. It was brought bv the iirosent plamtiH's against Rapi 
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Pramatha Natlj Roy to lecovor certain [633 land which they had purcluisod li'om 
Umakant Mozuindar and otlieih 

The iiLiintitts ohlamed a decroo i'oi possession m 1874 and were proceeding 
to execute it when tlioy woic opposed by one Radharaman ^Funshee, wlio 
clainiod it as pait ol a i>atni taUiq whudi lie held under a potta ii oin Riipi Kiihliiia 
Chund, whicli was granted in the year 1^11 (1H81) ^ 

Kadhaiamaii s claim was at Inst ielected , but lie apja’alcd, and aJtei two 
remands tins case came on to bo tried between the plamfcifls and fiadhaiaman 
under s of the Code ol 18 iL> 

It has now lieen tiiod 1)\ the two lowei Courts, and comes up to tins Comt 
oil second appeal but mean wliilo, poiidin;’ tlie procoodinss, Radharaman sold bis 
patni to one Radhamadliub, vvlio ajiaiii sold U, to one Broiolal IMiindiil, who iuis 
since died and his widow Sluaiua Sundari is the piosent delendent 

Tlio land in dispute is a plot o) deoia larul, wliicli Lliciil-imtiH’s cla.m imdoi 
a darpatiil lease as jiait ol a nielial called ISheel I'diaiat '(’rohmdpur , and the 
Munsifl finds that it was loriiied main \eais a^io by tlio dryiiij^ up ol the watoi, 
f>r the siltini; up of the bod ol JJlieel Julkur flolundpuj’, the doiendant’s l.aliK] 
IMieel Bliaiat Cobindpui and Blicol Iiilkm Cobinilpm are meluils held imdci 
ihlt'oieiit patnis fiom the same /amiiidai 

The MunsiiV luitlier hnds that, tins silting; up oecuiiod more (han thirty 
years a«o, and tliat possession w.is taken of it liist hv the plambitts’ vendors, 
and then hv Rapi Pramatha Nath Kov, against wliom the [ilamtills brouj^hl 
their suit, and obtained the decree 

'> 

Ho also tinds that tluse is no leli.dilo evidence that liadh.i.,'aman, the 
claimant, over had possession ol tins land, that it has not lieon proved to foim 
a part ol Bheel Julkui CohiijdrHii 

lie, tlioiofoie, gave the idamtills a doeree 

The Distiict Judgo, as we understand, agreed with the MunsiH' as to llic 
question of possession, and eontiinaid Ins deci’ce 

Having now heard the case aigued on appeal, we have noioason to believe 
that the conclusion at winch the lowoi Comts liavc ai rived is otborwnsc than 
correct 

[64] But it has bnei) contended by the aiqicllant tliat tlic Imlgo has made 
two mistakes m point of law' • 

(1st)-- Tluit lie has thrown the onus ol piool on the wiou^ party , and 

(2u(0 —That he has orionoouslv laid it down a-. <i rule of law thijt the 
settlement ol a lulkui as such implies exemption ol the sub-soil oi, m 
othoi words, tliat the grant ol lulkur can i8s wnth it ptnnd /ucic no right to 
tho soil 

As regards the first ol tliese points we see no sufficjont gi’ound J'oi impugn¬ 
ing the lower Court’s iiidginent 

The Judge says, il we ihideistand him iightlv’, that u);on the (pio^tion ol 
possession he agreed vvath the Munsiff, and the Munsitit finds that upwards of 
thirty vea*!’'’ a.go the land in question silted up oi bpcaiiic drv, and t/ia( '^tnee 
that time Radharaman had never held possession ol it. 
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On the other Jiand, he linds that the persons who had possession of it during 
that time were first the plaintiffs vendors, and afterwards Eapi Pramatha Nath 
Rov, against whom the plaintiffs brought their suit in 1874, and obtained a 
decree. 

It is afl'gued that under s. ‘229 the onus ot pioot is thrown upon the plain¬ 
tiffs, and no doubt that is so. The onus of proof was thrown upon the plaintiffs 
in^his case They had to prove, to the satisfaction of the Court, that they, or 
the judgment-debtor, whose rights tliey had acquired by the decree, either had 
01 were entitled to have possession as against the claimant They proved this 
to the satisfaction ol both the lowei Couits, and so established a prtma facie 
case, and it was then incumbent upon the claimant to answer that prinui facte 
case, and show, d he could, ii betlei title. 

It iloes not at all follow that because the Court con&ideis the claim of tfie 
claimant under s. 229 to be a fjnna hdc one, the claimant is in point of fact in 
possession of the property Bona tide ch^irns to possession arc constantly madg 
by persons who never had possession and w'ho are not entitled to it 

« 

Whether the claimant reallv had oi was entitled to the possession winch 
he claimed undei s 229 w'as a (juestiori lo hr tried in this suit. and the 
plaintiffs, as I consider, fulfilled pniita facie the onus wlncli tlie law caSts upon 
them, when thev proved [S6] that the ludginent-debtor, ivhose lights they had 
a.c(|uir 0 d, hold possession as against tlie clannant at the time wlien the latter 
made his claim 

ff tins were not so, s 229 would be jiroduetivo of tlie greatest injustice A 
mail who holds possession of property has a right to letain Ins possession, until 
som^ other jierson can show a bettei right to it •Hut if a man who mereh 
claims posJjession undoi s 229, wuLliout in lact bc-ing in possession, is to be 
entitled m law to possession as against the actual possessoi, unless the lattei 
proves lus title, the consequences would be seiious indeed A clannant undei 
that section, altliougli he iiad no possession, wvnild then be in a better jiosition 
than the actual possessor 

The section mav often operate unjustly enough against the decieo-holder as 
it IS , but thoiniustico would be tar greatoi if the appellant were light in his 
contention 

The plaintiffs in tins suit, having .-ihnvMi filial at' the time when the ques¬ 
tion aiose in the execution jiroceod mgs thex and then )iidginent-del)tor, whose 
lights the\ had acquii'ed, had held possession ol the land loi 30yeais, and that 
tlie clii’niant had nevet been in jiossession, weic jirnua /hive entitled to a decieo , 
buttlion comes the second pome, that the Judge was wrong in laying down as 
law, that the settlement of a jiilkui luqilies no iiglit in the soil We quite agree 
that the Judge laid this down tt)obroadl\ more specially as, in tlie present case, 
we find that in iJie defendant s patm jiotta, the lulkui mehal in question is 
called a viotiza , 

If, iiaving regard to the acts found bv the lower Court, wo considered this 
question to be inaAerial to the doterminatton of tire suit, wo should be disposed 
to remand the case to the Court beknv, to ascertain wdiat passed by the patiii 
grant. That question might depend in groat ineasure upon what was the state 
of the locality at the tirpe when the grant w'as made • 

Hut as the lowei Courts have found that the land in dispute silted up 
iroiTi the lulkur more tliari JO vears ago, and that since that time the only 
pel sons ir possession of it have been the plaintiff’s and the Baja, against whom 
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they obtained tlieir decree, ami that the chnnmiit /tm-s iieoei fx'en nt po'>nes<}tou o/ 
it, it seems to us that [56] whatever the rignts of the latter may have been 
under the patrn tliey must long ago liave liecome extinguished by lapse of tune 
(See s. 28 of the Limitation Act of 1877 ) 

The appeal is tliorofore dismissed with costs. • 

Appeal dim-i’ised. 


NOTES 

[1 ONUS IN CLAIM SUITS 

As icgards this, vc (1890) 22 Roiii ‘WT (1901) 25 Rotn 47H 

II MEANING OF JULKUR- 

In Aninleitivan JJeln v Secie/ni i/ nj S/nIe (21 I A at 14—21 Cal 604) the Piivv Coutifil 
^aid, ' Then l.oidships aic s.itisfu'il that tlu* tcim inlhur is a geiieial one, signifying water- 
rights' iind might tboiofore aptl\ include the light to drift and strand timbeis, as well hh to 
right to fishing oi .in\ othei iiitercsl of .i similai tirid ui the produce of the river ’] 


[10 Cal S6] 

' OHKlINAIi Civil. 

• 

June, IbfiJ. 

IMiksknt 

Mlt IrSTK'li PlOOT 

% 

Moheudro N.uith Dawn o Isiniu Clmndor Dawn 

• —-- « 

In/tpert/on of (locnmeiUs -Piactne- Allidni/t of Doeumeiiis -Aniufiicmicn 
of affidavit—Alteration by letter of noth e already served- Cirtl 
Procedure Code (Act XIV of JS8'0, ss Idl and I dr} 

Befoie the Court will nuiki .iii ordei iindei s 13.5 of thf' Code oi Civil Procedure llie 
prchmmaiv steps mentioned in s 151 must betaken bv the part\ .ipplvmg foi the ordei 

The plamtifl had filed a suit against tlie delendiint on 1st December 1882, 
praying toi dissolution of paitnership, and for an account of the sale of u iiglii 
to a certain patent niodicme The defendant put m an apiieaiance, and the 
plaintiff, on the 19tn December, obtained the usual oidei for the inspection ol 
the defendant's documents In lunsuaiico of this order the defendant filed a 
verihed list of documents with tlio usual affidavit on the 5th Januai y 188.3 Thu 
plaintiff' objected to the sufficienc> of the affidavit of rlocumonlfs fileil bv the 
defendant , and one Pooiiio Ghundei Dawn, an uncle of*the plaintiff, who was 
employed as a general assistant in the firm, made an affidavit stating that 
certain books of account liad been kept liy tl/b firm, and that these weio to 
his personal knowledge now in possession of the defendant, and had heon 
last seen by him on the 22nd Soptembei 1882 when ho had been refusorl 
further admittance to the shop by the defendant, ho furtliei stated tli.at certain 
of the account hooks produced by tlie defendant imperfectly showed the sales ol 
certain articles of the partnership, and that without the production of the books 
of account, which he alleged to be in tJie defendant's possession, and which weie 
unproduced, the account copld not l>e fully proceeded with that the plaintiff s 
attorney had written to tlie defendant’s attornev as to the production of the^e 
[sn hooks, and had threatened if they were not produced to take out a 
summons to consider the sufiicienev of the aftidavit»of the defendant 
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Tho dorentlant failed to produce these books, and on the above aflidavit of 
the plaintili‘’s undo, the Court granted a suuiraona calling upon the defendant to 
appear on the hearing of an application on tlie part of the plaintiff for an ordei 
to consider the suflhcioncv of the aflidavit of the defendant filed on the 5tb 
January 1883 as to the possession of documents pursuant to the ordei dated 
19th December 1882 

* The hearing of the motion was postponed Iroiu time to time, and on the 
*21st May 1882 the plaintiff’s attorney wrote tlie following letter to the defen¬ 
dant’s attorney — 

“ The summons herein was intended to bo toi production under s 132 of 
the Civil Procedure Code, but in accbidance with the Registrar’s opinion as to 
the proper form of summons the present summons was issued But 1 am 
advised that tlie application should fiave been iindei ss 130 to 1.33 of the Code, 
and I propose to ask tlie Coiiit to treat it as such, and if you are willing that 
the motion sliould be sotieated my ohencjs prepared, and hereby offers to pas 
any costs you may have inclined in coiisefiuence of the present form of the 
summons not suflicioiitK .ndicatmg tJiat tho niotjon is intended to be undei 
ss 130 to 133 " 

in answer to tins letter the defendant’s attorney returned tlie foHowing 
answer —“ Referring to youi lottei of date 1 cannot consent to your treating the 
application in any other way than tliat the notice contains If you wisliyou can 
allow the present application to be refused witli costs, and then make such fresh 
rfipplication as you may be ad'used ” 

Tlie matter came on foi hearing on tlie lUh June 

]V?r Phillips m support of the summons * 

Mr Ranim jvc vovti a 

Pigot, J. —Tins application must he refused The reason win I dismiss it is 
a short one the matter comes before me on summons for a better aflidavit. and 
it is sought to alter the aiiphcation into one uiidoi ss. 131,132 and 133 1 think 
that would [SB] involve a powei of making an oidei under s 133 more extensive 
than the Couit has Without expressing an opinion as to what order the Court 
would make in a case undei s 133, in a case appropriate to it, 1 do not think 
that tho Court would make anv order undei that section unless the preliminary 
steps had been taken bv tlieiiarts huch as aie set outm section 131. and I think 
that no notice puiporting to he a notice uiidcM s 131 having been given, save 
the letter of thd 21st Ma\, and there having been no omission to give notice of 
the time for 'ns*pection and no obiectKjn to give inspection having been made, 

I am disqu.mhod from* acting under s 13.3 I dismiss the application on the 
simple ground that I am not clothed witli authoritv to act under s 133 

* Application refused 

Attorney foi the Plaintiff BaboQ IT^ L, Bose 

Attorney for tlie Defendant Baboo (J. C Ckundcr 


, NOTES. 

iSee also (1887) li Cal. 7G8 . C. P C l‘K)8, O. ll,.r. 18.] 
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[10 Cftl. 58] 

ORIGINAL CIVIL. 

The 12th Au-gust, 1883. 

Present : ♦ 

Me Justice Pigot « 

Peacock and others 
verms 

Byjnath and others. 

Practtce — Consolidation, of suits on application of plaintiffs. 

• OonRohdatJon of suits on application of plaintiffs allowed. 

This was an application made on behalf of the plaintiflFs on notice to the 
defendants for the consolidation of two suits pending in the High Court, and 
for an order that the evioence in the one suit be leceived as evidence 
in the other 

The notice of motion served on the defendants was as follows:— 

“ Take notice that an applicatiofi will be made on behalf of the plaintififs in 
the suit of Peacock v. Byjnath for an order that this suit may be consolidated 
and heard along with suit No. 557 of J882 which is now pending in this 
Honourable Court between the same parties, and that the evidence to be taken 
in the said suit may be read and filed as evidence m this suit, and that the time 
for the return of the commission in the said suit No. 557 of 1882 may be 
extended for three months, and that the plaintiffs and the defendants Byjiiath 
may be at liberty to adduce such further evidence under the said ct^raission 
as they may deem necessary for the purposes of this suit,” 

[89] Mr. Stevenson, a member of the firm of Graham & Company, and 
the constituted attorney of the plaintiffs on affidavit stated, that the plaintiffs 
had had business transactions 'with the defendants, both in England and 
Calcutta, for the last eight years ; the course of business being that the plaintiffs 
consigned piece goods to the defendants’ firm at Calcutta, for sale by them 
upon special terms as to remittance of the proceeds of sale to the plaintiffs. 
That on or about the 27th September 1882, one of the partners of the defen¬ 
dants who was in England suspended payment, and on the 3rd October 1882. 
the firm of Graham & Company in Calcutta received a telegram from the plain¬ 
tiffs directing them to bring a suit and obtain an injunction for protection of 
their goods in the hands of the defendants’ firm in Calcutta , that such a suit 
was filed on the 5th October 1882 to recovef 226 bales of piece goods, the suit 
being numbered 557 of 1882, that an agreement was come to between the 
plaintiffs and defendants, which was recorded irr an order of Court, dated 
30th October 1882, regarding the custody and future sale of the goods sued loi. 
and the deposit of certain Government securities endorsed in the joint name.^^ 
of the plaintiffs’ and defendants’ solicitors, with the plaintiffs' attorneys to ho 
held by them until the determination of the said suit and of an^ other suit oi 
suits, that might, within six months from the date of the said order, be brought 
for the purpose of determining the rights of the plaintiffs or defendants, or oi 
any peraons claiming as consignors or vendora of all goods appearing hj Lhe 
books of the defendants’ Calcutta firm to have been consigned from England to , 
them and to have been sold and delivered since 1st January 1882 That the 
plaintiffs within the aforesaid period of six months filed the present suit on the 
28th April 1883, which related to goods which were consigned by the plamtiff’o 


5 CAS.. 6 
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to the defendants for sale, and which had not been accounted for, and which 
it was believed had been disposed of by the defendants since January 1882, and 
asked for an account of the dealings between the plaintiffs and defendants, and 
for an enquiry as to damages, and that the securities deposited under the order 
of the SOtli October 1882 might be applied towards payment,, of the amount 
d^e, and that that suit might be taken as supplemental to the suit 567 of 1882. 

[803 The affidavit further set out that the defendants’ written statement 
filed in the last suit advanced the same claim to the goods the subject of the 
suit as had been advanced by them to the goods, the subject of the Suit 
No. 567 of 1882, and repudiated the plaintifis’ claim on the same grounds, and 
further raised an objection to tlie later suit on the giound that the relief sought 
ought to have been claimed in suit No. 557 of 1882 That on the 27th 
January 1883 an order in suit No. 557 of 1882 was made that a commission 
should issue to take the evidence 'of one Evangelo Vasilopulo then m Calcutta, 
and that the defendant should within tlirqp months«,pply for another commission 
to England for the further examination of the said witness. That such 
further commission tvas issued in April 1883. , 

The defendants declined to consent to the consolidation of the two suits, 
and to the admission of the evidence m the'one case as evidence in thrf other. 

Mr. Jachson for the applicants cited aii unreported case of K}ietier Muhwi 
Dosiv. Behan Ball Doss, No. 264 of 1881 , Cecil Briggs (2 Term. Eep., 639), 
Amos V. Chadwick (L R , 4 Ch. D , 869), The MeJjxwiene (L R., 4 A, and E , 
129), as showing that the application may he made by a plaintiff , Nehal Hingh 
V. Svud Ah Ahmed (15 W R . 110) The unreported applications in Suit 
No *511 of 1881, and Suit No 637 of 1881, heard o« the 2nd March 1882, and 
in Suit Nb. 258 of 1880, viz, Bamessor Dass v Surrosuty Dassi were also 
referred to The last was an application by defendants for consolidation, 
plaintifis opposing, and there the order was made for consolidation, and the 
cases on consolidation cited in 1 Seton on Decrees, 326, were referred to 

Mr Phillips for the Defendant Byjnath 

Pigot, J., ordered the suits to be set down and heard together commission 
to be yariej^ and to be considered as taken in both suits. Both parties to be at 
libei ty to adduce such witnesses as the> ma\ bo advised ; plaintiffs to furnish 
defendants, and defendants to furnish plaintiff's in second suit, with list of docu¬ 
ments duly verified bv the plaintifis’ agents within ten days Inspection to be 
given [8i] ittimediately of all documents so set out, and, if necessary, order to be 
transmitted bv plaintiffs , plaintiff's, if lequested by defendants, to transmit order 
by wire ‘o enable iij^pection of such^ocuments as may have been transmitted to 
England at all reasonable times and places Costs reserved, in dealing with 
which it should be considered whether plaintiffs were in default in not includ¬ 
ing‘all causes of action in one suit, or whether their conduct is susceptible of 
explanation ^ 

Attorneys for the Plaintiffs Messrs Boherts, Morgan d Co. 

Attorneys f«?f Defendants: Messrs Sanderson d Co, 


NOTES 


[COSSOLIDATION OP SOITS- 

8e« also (189i} 22 Cal 6ll at 517 ; 21 W R. 19C ; 2i W B 217 . 7 B. L. R. Ap. 42 ; 15 
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£10 Cal. 61] 

APPELLATE CIVIL. 

The 15th July, 1883 
Present 

Sir Richard Garth,. Knight, Chief Justice. 

Kali Prosad Banerii.Judgment-debtor 

vcryiHi 

Messrs. Gisborno Co ... .Decree-holders.'*' 

Court Fees’ Act {VII of 1870), cl 17, s 19—Stamp on memorandum of 
• appeal by jiuigment-dcbtor in custody from, ordei refusing 

application to he declared insolvent. 

A judgnicnt-dobtor, whilst lu cubtodj applied to the Court, uudoi Chapter XX of the 
Civil Procedure Code, to be declared an in-jolvoiit • The apjhcation wat, refused, and the judg¬ 
ment-debtor appealed against the order rejecting his applioatiou N« Court-fee was affixed 
to the memorandum of appeal * 

Held, that no Court-fee was leviable, iindci cl. 17 of s I!> of the Court Fees’ Aet 
In this case Messrs. Gisborne & Co, oiiginally sued the appellant for rent 
of an ijara held undet them by him, and obtained a ilecree , at the request of 
the appellant, they agreed to take satisfaction bv instalments The appellant 
failed to pay one instalment, and was on the application of Messrs. Gisborne 
& Co., arrested in execution of their decree 

Having boon so arrested, the appellant, whiLst in custody, applied to the 
District Judge of Bankurah'to be declared an insolvent under the provisions ot 
Chapter XX of the Code of Civil Procedure. The District Judgenieard the 
application, and rejected it with cost', on the ground that the applicant 
had frau- [62]dulently (raijsforrcd his property to friends previous to the 
application 

The ludgment-debtor, whilst still in custody, appealed against the order 
of the District Judge, but no Court-fee was affixed to the memorandum of 
appeal. ^ 

The Deputy Registrar was of opinion that cl. 17 of s. 19 of Act VIT of 1870 
applied only (1) to criminal matters , and (2) to petitions .by a prisoner person¬ 
ally, and not to petitions presented on his behalf by his vakeel , and that the 
Court-tee was leviable under art. II sch II of the Court Fees’ Act, as an appeal 
not from an order rejecting a plaint, or from an order having the force of a 
decree * • 

The Taxing Officer, on the matter being referred to him, was of opinion 
that the Court Fees’ Act applied to both civil andT criminal Courts, and that 
cl. 17 of s. 19 applied to the case of a person m duress, or under restraint of a 
Civil Court, and that the contention of the Deputy Registrar was erroneous. 

He, therefore, was of opinion that as there was no appeal from an order 
directing the arrest of a judgment-debtor, and as the only wa*V that a person 
under duress by order of a Civil Court, can get released from such duress, when 
the District Judge refuses to declare him an insolvent, was to appeal to the 
High Court against the 'District Judge’s order as provided by s. 588, el. 17 
of the Code, the appeal was directly connected with the appellant's dtiress, and 

* Eeferenoe under s. 5 of the Court Fees’ Act Vll of 1870 
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that consequently no Court-fee was required under cl. 17 of s-19 of the Court 
Fees’ Act. 

The Taxm’g Master, however, referred the following questions to the Chief 
J ustice u^der s. 6 of the Court Fees’ Act:— ‘ , 

(1) Are the provisions of cl. 17 of s. 19 liniited to petitions directly connected 
with the duress? 

(2) If so, would the present appeal come within that category ^ 

Garth, C.J. —I think that clause 17, of s 19, Act \TI of 1870 is applicable 
to a case of this kind, and consequently that no Court-lee is payable on the 
appeal. 


[63] APPELLATE CIVIL. 


The 8th June, 18S3. 

Peeseut 

SiK Eichaed Gaeth, Knight, Chief Justice, 
AND Me. Justice Macphebson. 


Amirunessa Khatoon and another.Plaintiffs 

versus 

The Secretary of State for India in Council and others.Defendants.^ 


• Sale for arrears of revenue,—Act XI of 1859, s. 33-^ 

NoUficatton of sale— Fraud. 

It IS unnecessary to specify m the notilication of sale the uanies of the mouzaht, included 
in the property nought to bo sold. All that ib iioccssary is, to specify the Cntates, or shares of 
estates, and the number they be.ir in the Collector s Office 

Sectiou ilB of Act sXl of lb50 shculSi not be read as meaning that under no possible 
atrcumstance.^ can a suit be brought to sot aside a salo on the ground of fraud. 

For the purposes of the repoi t the facts of the case are sufficiently set out 
in the Judgment of the Court (Gaeth, C J., and Macphebson, J.) which was 
delivared by • 

Garth, G. «|^— In this case, which wo heard yesterday, the suit was brought 
to set aside a revenue sale under Aot XI of 1859. 

For this purpose the plaintiffs relied upon certaijQ irregularities, which are 
said to higye occurred in carrying out the sale itself: and also, as the pontiffs 
alleged, that their tehsildar had colluded with the servants of the defFendant 
—---—- - -- * - - ‘ -— . 

•Appeal from' fMginal Decree No 152 of 1882, against the decree ofSaboo Bam 
M’adhUD Hitter, Seccuid Subordinate Judge of Backergunge, dated the 27th March 1882. 
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t* 

No. I, who was the purchaser, to make default in payment of the rcvenuo so as 
to brin:^ ■ about the sale of the property, and enable the defendant No. 1 to buy 
it at a low pOrtoD. 

The lower Court dismissed the suit upon the ground that »th6 alleged 
irregularities were not (for various reasons) available to the plaintiffs , and with 
regard to the alleged fraudulent collusion the Court said this: ^ 

“ It was argued that there was fraud on the part of the\purchaser at the 
sale, inasmuch as he colluded with the servant of the plaintiffs, who made 
default in the payment of Government ravenue; but under s. 33, Act XI of 
1859, no sale can be set .iside on the ground of fraud, so no issue was raised 
upon that point. If tliore was any fraud, on the part of the plaintiffs' 
[ 64 ] servants, or the defendant No. 1, the plaintiffs might sue them for 
damages if they liked.” 

* • 

On appeal to tins Court two points only have been ^rgued with regard to 
the alleged irregularity, which we think it necessary to notice. 

It "is said that the notice in the Sudder Gutohei'y was served on the Ist 
of March 1880, and the sale was advertised for the 30th of March , and as, 
therefore, notice was given less than 30 days before the sale, it was contended 
that the sale was bad. In support of that view a decision was referred to of 
Justices Mitter and Nobrip in Bal Mohooiui Lai v. Jirjudhun Roy (I. L R. 
9 Cal. 271). 

With this decision We entirely agree. But we find that this Tpoinli was 
neither taken in the proceedings before the Commissioner, nor in t^e plaint in 
this suit, nor before the lowei’ Court. And when we come to enquire into the 
facts, it is pretty clear why it was not taken, because it appears that the 
notice in question was not one of the two principal notices which have to bo 
stuck up, the one m the Collector’s Cutchery and the other in the District 
Court, but the notice which has to be put up in the Sub-division4l Court, under 
Beng. Act VII of 1868 with regard to which no particular time is mentioned. 
We think, therefore, that there is nothing in this point. • 

Another irregularity complained of was, that the names of certain mouzahs, 
which were included in the property, were not specified in the sale notification. 

We think it clear, however, that the Subordinate Judge wa^ quite right in 
the view which he took of that objection He says thalf it is only 'j^cessary 
to specify the estates or shares of estates m the sale notiffca4»ion, and the 
number which they bear in the Collector’s office It was not neoe^^y to 
specify the names of the mouzahs which were moludod in the property. 

• 

‘ Then, as regards the allegation of fraud, as that point is of a novel charac 
ter, and we have been referred to some authorities upon it, tliink it right to 
notice it more particularly. 

The lower Court toek such strong view upon th^ subject that it refused 
to fl'Dy issue, or to receive any evidence with reference to it. ^ • 

[ 65 ] The Subordinate Judge considered that s’. 33 of the Act- of 1869 
prohibited any suit being brought to set aside a sale on the ground of fraud 
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l!^e section says " No sale for arrears of revenue shall be annulled by a 
^ Court of Justice, except upon the ground of its having been made contrary to 
the provisions of this Act, and as the Act savs nothing about fraud, it would 
seem that‘the Legislature intended that no sale ahould be set aside on that 
ground.” • 

It is not necessary for us to go the length of saying that under no possible 
cireumstances (such foi instance, as fraud on the part of the Collector or his 

* officers) could such a suit be brought. but when we consider the way in which 
the alleged fraud is sought to bo used in this case, wo think it clear that it 
could be no ground for setting aside the sale 

The sale is one made by tlie (iovcrnnient. and it is not suggested that 
the Government or its officois had anything to do ivith the fraud. The fraud 
alleged is, that tlic sale wah hiouglit about by the ])laintiff's’ servant making 
default m payment ol the io\oniio in collusion with the servants of the defen¬ 
dant No I 

The aiijiollants' pleader contended that a revenue sale mighd; be set aside 
on the ground of frawd and in support of that view wc were referred to a 
case of Joi/ /kwrau ' (ropul Chundci Beaterjee {9 W K 538) decided 
by Justices Jackson and JMiTTLit, m which Mr Justice Jackson says “ This 
suit in point ol iorrn was a suit to sot. aside a sale in the Collector’s Court. 
There is autluiritv for the opinion that a sale b\ ordei oJ a Ilevenue Court can 
be set aside bj adocicuofthe Civil Court upon the ground of fraud, this 
having been directly luled bv a decision of the Full Bench in the case of 

* Ntlvuim IJinnicI, v VuddoUn hnn ('fun keihutly tB L K Sup. Vol, 379, 

5 W R . Act X, 20) 

*hut when wo refer to that Full Jtonch case tvo find that the learned 
Judge coum not quite have ajiprehended lis meaning; because no question 
arose the'e as to sotting aside a levonuo sale Tbo question was, whether, 
when a decree m the Colleetoi's Couit had been obtained by fraud, a Civil 
Couit could, in a I’egulai' suit duR constituted for that pui’poso, set aside the 
decree, wliethoi', ni l.ict, a fiaudulcrit deciee uj the Colleetoi’s [66] Court could 
be sot undo by the Civil Court, and the Full Bench decided that it could. 
But tins has nothing to do with setting aside a levenuo sale on the ground of 
fiaud in fact, there is nothing in that decision, as far as we can see, which 
has the least reference to revenue sales 

The case v/bieh more nearly suppoits the plaiutitts’ views m point of law is 
one of Bhoob'iin Chmider Ssn v Ham Soonder Sntma Mosoomdar (I L R, 3 
Cab, 300) decided by Justices BlliCH and Mitteb In that case one of several 
co'sharero h.ul brought about the rale of a revenue paying estate, by not taking 
steps, as he was bound to do, to prevent the sale In this ho was found to 
h#ve^acted fraudulently to his*co-sharers, and in order that he might buy up the 
whole property himself at a small price The suit was brought to set aside 
that sale, and the Court below maj)e a decree to that effect, but when the 
case came up here on appeal, we find that both learned Judges considered that 
the sale itself coi^d not be set aside. , 

Mr. Justice Mittee says . Although in the plaint there is a prayer for 
reversal of the auction sale, I do not think that under the circumstances of the 
case that pmyer can beigranted , ” and the decree-made by the Judges was to 
*the efifeet that as between the parties tbo defendant, whp bought the prdj^gties 
in fraud of bis eo-sharer§, should recoiivoy it to them upon being paid bis 
purchase-money; or, in other words, that the defendant should take nothing by 
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his purchase, and that the parties should bo placed in the same positio]^ inter 
S« as they were before the sale Whilst, therefore, this Court refused to set 
aside the sale, it gave the plaintiffs the relief which they sought, by restoring 
them to their former position. 

It is possible, that in this case, the plaintiffs may have a similab cause of 
suit, as between them and the defendant No. 1, founded upon the fraud, which' 
they allege in the plaint. But if so, that is not a claim of which they could 
avail themselves in the present suit, because they here sue to set aside the sale 
on various grounds ol irregularity and illegality in the sale itself. 

If the plaintiffs wisli to avail themselves of the fraud whicli [67] they 
allege, they must make it the subicct of another suit, and we think we ought 
to allow them an opportunity of doing so 

We, therefore, give tliem leave to bring another suit of that nature, though 
of course we say nothing as to their jirospect of success. 

This appeal will be dismissed with costs. 

, Appeal dismissed 


• NOTBS 

[ I CONTENTS OF NOTIFICATION OF SALE FOR ARREARS OF REVENUE— 

See (1886) 13 Cal 208 (2J7) , (1903) 8 C W N- 337 (339), 

II SETTING ASIDE REVENUE SALE FOR FRAUD- 

As to vyhen this may be done see (1901) 32 Cal 111 (115) =8 0 W N 767 3 
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APPELLATE CBIMINAL. 


The 4th September, IHSd 
, Present 

AIe. Justice Peinsep and AIe .Tusticb O’KinealA. 


(rovmda Pass 
versus 

Dulall Dass and others. ' 


Magistrate, Poweisof—Dismissal of complainl—Discfiurge of accused — 
Code of Criminal Procedwe, Act X of 1882, ss 258, 25f>, 

A Magistrate js not competent to past, .m order of di.smujsal or dj.schargr m coiise'fuence 
of the absence of the complainanl m warrant c.nejnot coming within i 269 of the Code of 
Criminal Procedure, except incases coming within the lust clause of s. 263 ol the same Code 

In this case a complaint was made before the Alagistrate «f liiingpote, on 
the 13th of July 1883, charging a Police constable with extortion The hearing 
of the complaint was first fixed for tlie 23rd J uly, and afterwards postponed 
till the 3rd of August On the latter day, neither t^io compliiiiiaufc nor his 
witaeaaes appeared, and the Alagistrate discharged the accused on that ground ' 

• Cnminal Reference No. 117 of 1883 and letter No 4176, from J. R Hallett,'Eyq , 
Bessiona Judge of Rnngpore, dated the 28rd August 1883 
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The oa|||^ was then referred to the High Court under s. 438 of the Code of 
Criminal Procedure, by the Disti-ict Judge of Eungpore, who was of opinioq^ 
that the course taken by the Magistrate was contrary, to the provisions bt 
s. 259 of the Code of Criminal Proceduie, the case not being a compoundable one. 

( ^ 

No one appeared to argue the case 
c 

The Judgment of the Court (Pkinsep and O’Kinealy, JJ ) was as 
follows; - 

We think that the Magistrate was not competent in this case—a warrant 
case not compoundable—to dismiss-it because the complainant was absent 

It appears that on the day first fixed foi the trial the complainant attended 
with his witnesses, but in consequence of the [ 68 ] inability of the accused, a 
Police officer, to attend, it was postponed, the ooiuplainant and witnesses being 
bound over to attend on the day to which the trial had been postponed On 
that day the accused alone appeared, and the Magistrate dismissed the case. 
Having regard to the'terms of s. 259 we are of opinion that in warrant cases 
not coming within that section, except under the last clause of s. 253, which is 
not applicable, a Magistrate is not competent to pass an order of dismissal, or 
discharge in consequence of the absence of the complainant The Magistrate 
should, in the case before ms, have admitted the accused to bail, and as the 
complainant and his witnesses had given recognizances for their appearance, he 
should have enforced their attendance. 

The case must, therefore, be tried. 

« • 

' ^ 


NOTES. 

[A Magistrate is not competent to pass an order of dismissal in consequence of the 
absence of the complainant in a warrant case —10 Cal 67 Sfe also 4 C W. N. 26 ; 4 
C W. N 46; 1 C W N 67 3 


48 



.yllODUN MOHUN &o. V. ASHAD ALLY BEPABEE & 0 . [1883] 10 Cal. 68 


[10 Gal 68] 

APPELLATE CIVIL. 

The 21st May, 1883. 

PEESENT : ’ 

SiB Richard Garth, Knight, Chief Justice, and 
Mr. Justice Macphebson. 


Modun Mohun Chowdhry and another.....Defendants 

versus 

Ashad Ally Bepareeand others.Plaintiffs.’* 


Lirmtahon Act {IX of 1871), sc\ll, arts. 135\,14'6\ —Act of 1877, 

sch. It, art. 136'^. — Posse.ssioii under mortgage. 

Under a mortgage deed, whii!h bj expreae terms allows the mortgagee a right to taka 
possession upon default h^ the mortgagor in payment of the mortgage money, the mortgagee, 
as absolute owner of the property, has twelve years from the time at wliibh his right to posses¬ 
sion commences, m which he mav bring his suit for ■ , I ■ 

But where there is no such stipulation in the m<Sftgftge>%e right of the mortgagee to 
take possession does not accrue until after the expiration of the year of grace 

Baboo 'itash Behary Ghose for the Appellant. 

• • 

Baboo Chundsr Madimb Ghose for the Respondent. P ‘ 

• Ap^al from Appellate Decree No 420 of 1882, against the decree of Baboo Nobm 
Ohundor Gangooly, Second Subordinate Judge of Dacca, dated 27th December 1881, reversing 
the decree of Baboo Ravati Chum Banerjeo, Second Munsif of Dacca, dated 14th February 1881. 

■( [Art. 186 


Description of suit 


Period of limitation 

begma to run. 


Suit instituted in a Court{ 
not established by Royal Charter by aj 
mortgagee for pOHseasion of immoveablej 
property mortgaged. 


Twelve years 


J [Art. 146 


I When the mortgagee is 
jhrst entitled to possession.] 


For possession of immoveable pro ; 
perty or any interest therein notj 
hereby otherwise specially provided for , 


■I When the possession of the 
jdefendant, or of some person 
^through whom he claims, be 
iCiime adverse to the plain tiff.] 


§ [Art. 186 

Suit instituted in a Court ncit esta-! Twelve years 
blished by Royal Charter by a mort¬ 
gagee for possession oi immoveable 
property mortgaged. 


When the mortgagor’s 
right to possession deter¬ 
mines.] * 


6 OAI-.—7 
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MODUN MOHUN &e. V. 


sole question in this case was one of limitation, and the facts 
sufl&cient for the purposes of the report will be found set out [89] in the 
nidllt of the Court (Garth, CJ., and Macpheeson, J.), which was delivered by 

Oapth, C. J. —The plaintiffs in this case sue for possession of certain 
immoveable property. They claim under a deed executed by the defendant on the 
ISth Falgoon 1261 (28th February 1855), which is called in the plaint a kutka- 
bal&, but which, upon the face of it, appears to be an absolute sale to the 
•plaintiffs, for the sum of Es 275. 

It seems, however, that there was a verbal arrangement between the par¬ 
ties that the transaction should really be a mortgage, and that the money advanced 
should be paid off with interest at the rate of one per cent, per mensem in 
Bysakh 1262 (April 1855); the acts and conduct of the parties appear to havq 
been entirely in favour of that view, and both the lower Courts concur in finding 
that the transaction was a mortgage and not a sale. 

That being so, the question comes to be one of limitation, and it arises in 
this way. 

It appears that in the year 1263 (1856), the plaintiffs took the usual pro¬ 
ceedings to foreclose the mortgage, and after the year of grace had expired, they 
brought a suit to recover possession, but they were then defeated on account of 
some irregularity in the foredosure proceedings. 

They then, on the 27th Pous 1285 (13th January 1879), took fresh 
foreclosure proceedings, and at the expiration of the year of grace from that 
date they have again brought this suit for possession. 

Tile first Court held that the plaintiffs were barred by limitation, upon the 
ground that limitation began to run against them from Bysakh 1273 (April 
1866), when the first foreclosure proceedings came to an end. 

The Subordinate Judge has reversed that decree, and has given the plaintiffs 
a decree for possession.’* 

On appeal to this Court it has been contended that, assuming the trans¬ 
action to have been a mortgage (about which there is no question), the plaintiffs’ 
right to possession accrued at the time when default was made in payment of 
the mortgage money, [70] that is to say. m Bysakh 1263 (April 1856), and that 
if it accrued then, the plaintiffs’ right of action was barred in 1276 (1868), and 

that no subsequent foreclosure proceeding could revive their right 

• 

In support of that contention, wft were referred to the case of Denonath 
Gangooly v. i^wrsing Proshad Doss (14 B. L. E., 87,22 W, E., 90), decided by 
Justices Markby and Mitter,. 

In* that case the mortgage was by conditional sale, and there was a stipu¬ 
lation in the deed, that if default sho^d be made in payment of the mortgage 
money, the mortgagee should be at once entitled to possession without any fore¬ 
closure proceedings.^ 

The mortgagor failed to pay on the day named, and foreclosure proceedings 
were taken more than twelve years after default. Then, after the expiration 
of the year of grace, a suit^ was brought by the mortgaged for possession, and it 
was held by this Court that th e plaintiff was baired, because he ought to have 

• Deciding that the case was-governed by Attido 135 of Schedule 11 of Act XV of 1877 bnt 
that under the Act of 1871 the suit was not barred a v oi lo m , but 
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I.L.R. 10 GaL T1 

.brought his suit for possession within twelve years from the time when his 
right to possession accrued. 

Mr. Justice Mittee explains the ground upon which that case was decided 
m this way. He says, “ from the terms of the conditional sale set forth above, 
it IS evident that, on default of payment within the stipulated tirnff, the mort¬ 
gagee was entitled to take possession of the properties sold, unless restrained by 
any legislative enactment It is said that he was so restrained by Eegulatfbn 
XVII of 1806. This argument entirely proceeds from a misapprehension of 
the provisions of that law. It is quite clear that parties are ordinarily bound 
by the terms of their contract, unless by legislative interference one or both of 
them are set at liberty to modify or annul any of its provisions to which they 
have mutually consented The kutkabala in question expressly reserved to the 
mortgagee the right of entry upon the mortgaged premises on default of pay¬ 
ment within the stipulated time. Eegulation XVII of 1806, or any other law, 
does not render such a stipulation inoperative between the parties. I am, 
therefore, of opinion that the mortgagee m this case, immediately on default of 
payment which occurred on the 9th of July 1855, was entitled to take possession 
of the properties mortgaged, v 

C7U And Mr. Justice Mittbh further goes on to say that, although the 
mortgagee took proceedings for foreclosure and so became entitled to the property 
as absolute owner, those proceedings gave him no fresh right to sue for 
possession. 

That case was followed by another to the same Q&eot—'Lall Mohun Gungo- 
padhya v. Prosmno Chunder Bamrjee (24 W. B., 433), decided by Mr. Justice 
Jackson and Mr. Justice IV^pDONELL, and both decisions were reviewed in ^caso 
which occurred in this Bench —Noonoo Opadhya v. Lalla Gourec p Churn (1 
Shome, 21)i m which we agreed with the law laid down by Mr. Justice MiTTEE. 

It will be observed that, in order to make these decisions applicable in any 
ease, the mortgagee must, hy the express terms of the mortgage, have a right to take 
possession upon default by the mortgagor in payment of the mortgage money, and 
unless there is that express provision in the deed, it has been held over and 
over again that the right of the mortgagee to make possession does not accrue 
until after the expiration of the year of grace. 

It has been contended that the Subordinate Judge did not understand those 
cases , and from the fact of his saying that they have been dissented from by 
Mr. Justice PONTIPEX and other Judges in two oases —Ghinaram Dobey v. Earn 
MonaruthBam Dobey (7 C. L. E., 580), and Bromhomoyi Dasiy* Jvyobundhu 
Ghose (7 G. L. E., 583), we think it very pqgsiblethat he did no? comprehend 
their true meaning. * 

The first of these cases —Ghinaram Dobey v. Bam Monaruth Bam Dobey 
(7 C. L. E., 580), was decided by Justices PoNTiFEX and McDonell ; and it 
will be found not to conflict m any way with the authorities to which I have 
referred. 

In that case no doubt the mortgagee had a right, by the |erms of the deed, 
to take possession upon default of payment by the mortgagor. He did not 
take possession upon default, but he took proceedings for foreclosure ; and the 
year of grace expired within twelve years from the time of default 

Within twelve years after the expiration of the year of grace he brought his* 
suit for possession, not as mortgagee, but as absolute m owner of the property, 
and it was held that he was entitled to recover. 
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The case was governed by the Limitation Act of 1871, and as explained by 
Mr. Justice PosTiFEX, the plaintiff, if he had sued as mortgagee, had twelve 
years (under Article 35)' from the time when, as mortgagee, his right to posses¬ 
sion aocn!ied. 

Before this period had expired, he had, by the foreclosure proceedings, 
clothed himselt with a new character, that x>( absolute owner, and Article 145+ 
gdVe him twelve years from the time wben his title accrued to sue tn that 
oharacter. 

The other case —Bromfiomoyt Dasi v. Jagobtindhu Ghose (7 0. L. E. 688), 
which was heard by Justices McDONELL and BROUGHTON —was decided upon 
precisely the same principle, so that neither of these cases conflict in any way, 
as the Subordinate Judge seems to think they do, with the authorities to which 
we have referred. • 

But whether he quite understood the distinction between the cases or not 
he appears to b^ quite right in his conclusions. 

It is clear that limitation did not run, as the Munsif says it did, from 
Bysakh 1273 (April 1866), because the first ioreclpsure proceedings were void 
for irregularity , nor could the cases of Dinouath Gangooly v. Nnrsmg Proshad 
Zk>ss(14 B. L K., 87 ; 22 W. R., 90), andl/alt Mohan Gungopadhyav. Prosunm 
Chwtder Bancrjec (24 W. R., 433), apply here, because there was no stipu¬ 
lation m this case that the mortgagee should be entitled io possession on default oj 
payment by the mortgagor. 

The only time, tlierefore, from which limitation could run was the expira¬ 
tion of the year of grace, after the foreclosure proceedings in 1879. 

iThe appeal must, therefore, be dismissed with costs. 

Appeal dismissed. 


NOTES. 

[MOtlTGAOEE-SUIT FOB POBSESBIOH- 


It has been held that if a mortgagor, who may, under the terms of the mortgage, on 
default of payment or otherwise, sue for possession as mortgagee, within the tune allowed 
by art 135 of Act XV of 1877, commences foreclosure proceedings under Bengal Reg. 17 of 
1806. and thus takes steps to alter his character he will under art. 114 be entitled to another 
12 years from the date of such cliange of charactar.—7 C L R 680. In 10 Cal. 68 it was held 
that this change of character into an absolute ownei (by the expiry of the year of grace 
under the regulations) should be within the 12 years allowed by Art. 136 . else he could not 
olaim a fiesh start of limitation from the date of foreclosure (10 Cal 6i8). 

As regards England, see Pugh v Heath (6 Q. B D 345) 7 A C. 235 


Where art. 136 is applicable and the mortgagee has perfected his title under Reg. 1806, 
he has twelv'years from the year of grace against the mortgagor and those deriving title 
from him after the application for foreclosure but not against those denviug title before 
Buoh application .—(1886) 12 Cal 644, (620) on appeal 16 Cal 684 P, C See also (1887) 14 
Oal., 780 (736) , (1890) 4 C. P L. R 99 (100) . (1906) 9 O. C 147 (iSl).] 


fArt. 36 

• 


Desonptiog of suit. 

Penod c4 liimtatiou, 

Tune whan penod begins 
to run. 

For specific reooverj' of moveable 
property in oases not provided for by 
this scbedule, numbers 48 and 49 

1 

Two years 

• 

. When the property is de¬ 
manded and r^u^.] 

• 

tC?. V. supra X Oal. 68.J 
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tlAGtfOO tANDEY «4;c. V. KASSY I'AEEY Ac. [18831 I.L.R. lO Cal. 7# 

[73] APPELLATE CIVIL. 

The 16ih AmjuhL, IbbS. 

Present . 

Mr. Justice Muter anjj Mr. Justice Tottenham. * 

_ 9 

Raghoo l^andoy and a,nother.Plaintiffs ^ 

versus 

Kassy Parey and others.Defendants.' 

Limitation Act (JCPo/ art. 148—Eight to officiate as prie.'^l. 

Xahue of suit to ^lahlish 

A ngkt to oliiuiatc dis prie.st at funeral cercuiomeh of Hindus is lu the n.iture of iinniovcabie 
property, and suit to establish sueh right therefore falls under art 148 and not under 
art. 146 of tho limitation Act 

Baboo Kashi Kant Sen for the Appellants. 

Baboo Kurona Sindhoo Mookerjee for the Respondents. 

The facts of this case sufficiently appeal from the Judgment of the Court 
(Mittee and Tottenham, JJ ), which was delivered by 

Hitler, J. —This is a suit for redemption of a certain share of Uni 
Jugmanka. It is a right to officiate as priest at funeral ceremonies of Hindus 
The Munsif awarded a decree in favour of tho (plaintiffs) appellants The 
lower Apiiellate Couit has reversed tliat decree, holding that under art. 1451 
of tho present Limitation Act (No. XV oi 1877), the claim is barred It is 
of opinion that the right claimed is in the nature of moveable property. 

It is contended m appeal that the light claimed is in the nature of iinnJbvo- 
able property, and therefore the present suit fails under art. 148, i and.*not under 
145. 


• Appeal from Appellate Decree No. Ib69 of 1882, ^.g^mstthc decree of Baboo Dwarka 
Nath Mitter, Extra Subordinate Judge of Gy a, dated the 27th of Juno 1882, rovoisipg the 
decree of Baboo Mohendro Lai Ghofac, Second Slnusif of Gy a, dated the 6th of February 1882. 

t [Art. 145 — 


Description of suit. Period of limitation £g“L'to 


Against a depository or pawnee toj Thiit\ 
recover moveable property deposited 
or pawned. 

[Art. 148.- 

Agamst a mortgagee to redeem or Sixty 
to recover possession of immoveable 
property mortgaged. 


years Tho date of tho deposit or 

ipawn 3 


years ' When the right to redeem or 

Ito recover possession accrues 
Provided that all claims to 
^redeem, arising under instru 
ments of ^fiortgago of immove- 
iablc property situate in British 
'Burma, which have* been e-xo- 
cuted before the first day of 
|M^y 1863, shall be governed by 
the rules of limitation in. 
force in that province imme 
Idiately before the iiame day.} 
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HUKBONATfi CHOWDEBY V. 


U,E iO Cal f* 

There is no doubi that the right in question ranks amongst immoveable 
- property according to Hindu law. We need not here refer to the texts of the 
Hindu law bearing upon this question, as they are all collected in the two 
judgments of the Bombay High Court cited below, one of which was cited before 
us im the^ooui'se of the argument, Krishnahkai bin Husgange v. Kapabhat bin 
ilfa/taZhhai (6Bom. H. C., A. C., 137) and Bahantrav v. Purshotram Stdeshvar 
(JlBotn. H. a, 99). 

In Futtehsangji Jaswantsangji v. Dei,a> Kallian Sangji [74] Hukoomut 
Raiji Cl. R., 1 I A , 34 . 13 B. L. R , 254), the Judicial Committee of the Privy 
Council, after referring to the rule of construction adopted by the Bombay 
High Court in the two cases cited above, observe (p. 50). ‘ To the application 
of this rule within proper limits, their Lordships see no objection. The question 
must, m every case, be whether the subject of the suit is in the nature, of 
immoveable property or of an interest m immoveable property, and if its nature 
and quality can be only determined by Hindu law and usage, the Hindu law 
may properly ho invoked for that purpose ” 

In this case “ the nature and quality ” of the property in suit can be only 
determined by Hindu law. because it is not recognized as property in any other 
system of law. 

Adopting this principle of construction, therefore, we must coine to the 
conclusion that the present suit falls under art. 148 and not under 145. 

We reverse the decision of the lower Appellate Court, and remand the case 
to that Court for the determination of the other question arising in it Costs 
to abide the result. 

Appeal allowed. 

, NOTES. 

[In construing the term ‘ immoveable property’ in Act XIV of 1059 which did not define 
the same, the Bombay High Court laid down that the term included hereditary offices in a 
Hindu community when such offices wore incapable of being held by anj person not a Hindu 
and the Privy Council approved of the Bombay tulings (al W. R 178 P 0 ; 6 Bom , 322) 
where the cases aic discussed 

The term was, however, defined in Act 1 of 1868 ] 

[10 Cal. 74] 

APPELLATE CIVIL. 

The iSrd June, 1883. 

Present 

* Sir Richard Gar-jh, Kt., Chief Justice, and 
• Mr. Justice Macpherson. 


Hurronath (Showdhry.Defendant 

versus 

Nistarini Chowdrani dnd others.Plaintiffs.’*’ 


Appeal — Arbiiration—Application to file*award, Objections to—Ciml Procedure 
• Code (Act XIV of 1882), ss. 526, 520 and 521. 

When an application is made to a Court to file an award under s. 525 of the Code of OmI 
Procedure, and an objectiott is m.ade to the filing of it npdn any of the grounds mentioned in 

* Appeal from Appellate Decree No- 281 of 1882, against the decree of Baboo Nobin 
Ohunder Qhose, Buborffinatekludge of Mymensmgh, dated the 16th December 1881, reversing 
the decree of Baboo Tara Prosuuno Qhoae, Second Munsif of Attia, dated the 1st March 1880. 
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B. 620 or 621, the proper course for the Court to pursue is to dismiss the application, and to 
leave the applicant to bring a regular suit to enforce the award in which all the objections to 
its validity may be properly tried and determined 

Where no such ground of objection is made to the filing of the award, PSI and the Court 
consequently orders it to be filed, no appeal lies against that order, ■' 

Baboo Sreenath Das for the Appellant ^ 

Baboo Saroda Prosono Hoy for the Bespondents. 

The facts of the case sufficiently appear in the Jadilment of the Court 
(Garth, C. J., and Macpheeson, J.), which was delivered by 

Garth, C.J. —This appeal comes before us under rather peculiar circum¬ 
stances. 

"A dispute arose between the parties to the suit with regard to the boundary 
of their respective properties. The dispute was referred privately (without the 
intervention of a suit) to three arbitratojs. 

These arbitrators, having taken evidence and made a local investigation, 
made an award in favour of the.plaintiffs on the 7th of Srabuh 1286 (22nd July 
1879). 

The plaintiffs then petitioned under s. 525 of the Civil Procedure Code 
that the award should be filed in Court. 

To this petition objections were made on the part of the defendant, stating 
various reasons why the award should not be filed, and, amongst others, that 
the arbitrators had been guilty of partiality and other misconduct, which would 
be grounds for impugning the award under ss 520 and 521 of the Code. 

Upon these objections being made, the first Court (apparently with the 
full consent of both parties) fixed an issue for trial in this general form . 
“ Whether the award could be filed and enforced? ” Under this issue all the ques¬ 
tions raised between the parties with regard to the validity of the award appear 
to have been fully discussed, and tried Evidence was called by both sides, 
and in the result a decree was made, that the suit should be dismissed, and the 
application disallowed, the Munsif being of opinion that the arbitrators had 
proceeded to decide the matters in dispute in a manner not warranted by their 
authority, and that all the arbitrators were not present at the time when the 
ameen made a measurement of the land This decision was appealed to the 
Subordinate Judge, and it appears that he also has again heard the whole case, 
and has come to the conclusion [76} (for reasons which in point of law appear 
to be unobjectionable) that the award is good, and that it ought to bb enforced 

He, therefore, reversed the decree of the fijfst Court, and ordered the award 
to be enforced; and he gave the plaintiffs their costs in both Courts with interest 
at 6 per cent. , 

> 

The case now comes up to this Court on second appeal, and it has been 
contended by the appellant that, as the arbitration was a private one, and as 
the objections to the award, or some of them, were such as are mentioned in 
s. 520 or 521, the Courts below had no right in a proceeding of this kind to trv 
the question as to the validity of the award, and that the proper course f^r the 
Court of First Instance to have pursued was to have dismissed the application, 
and left the plaintiff to bring a regular suit to enforce the 3 .ward. 

It was further contended that no appeal could in that ease have been pre¬ 
ferred from the order of the Munsif rejecting the application, and that the lower 
Appellate Court has acted without jurisdiction in entertaining an appeal 4 i/t all. 
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I.L.R. iOCal. 77 htjrronathchowdhrtv.nistarinichowdbani«&c. [1888] 

Oni" attention has been called to a good many authorities, and specially to 
Sashh Charan Chatterjee v. Tarak Chimder Chatlerjee (8 B. L. E,, 315; 15 
W. E., F B., 9); Rajchunder Roy Chowdhry v. Brojendro GoomarRoy Chowdkrff 
(21W. E., 182) , Mudhusudan Das v. Adatta Charan Das (8 B. L. E., 316 note ; 
12 W. El, 85) , and Boonad Mathoor v. Nathoo Shahoo (I. L. E., 3 Oal., 376). 

The result of these decisions is not.vers’ clear, but we are disposed to think 
fhat when an application is made to the Court to file an award under s. 525, 
and an objection is made to the filing of it upon any of the grounds mentioned 
in s. 520 or 521, the proper course foi the Court to pursue is to dismiss the 
application, and to leave the applicant to bring a regular suit to enforce the 
award, in which all the objections to its validity may be properly tried and 
decided. 

We also tliink, that w'here no such ground of objection is made to*the 
filing of the aw^ard, and the Court consequently orders it to be filed, no appeal 
lies against that order. 

[77] If either of the parties in this case had taken exception in proper 
time to the courae'which was pursued bv the Mpnsif, and had applied to this 
Court under s. 622, it is probable that we should have stayed the proceedinga 

But what has really taken place is this, Instead of disiwissing the 
application, as he ought to Jiave done, the Munsif has proceeded to try the 
questions at issue between the parties, precisely as if this had been a regular 
suit brought to enforce the award. 

Both parties, so far as wo can see, have consented to that course, and have 
brought forward all the arguments and evidence on both sides which they could 
h%ve brought forward in a regular suit. ^ 

Moreoyer, the decision of the ISIunsif has been appealed to the Sub-Jpdge 
without any objection on the part of the respondents, and the case has been 
again heard oh appeal before him, with the result that the Munsif’s judgment 
has been reversed, and the award has been ordered to be enforced. 

We are now asked on second appeal to say, that both the lower Courts 
have acted without jurisdiction, .rnd to reverse the lower Appellate Court’s 
judgment on tliat ground. 

Now it appears to us in tlie first place, that if both Courts have acted 
without jurisdiction, and if this proceeding is not a suit at all, we have no more 
right to try the case on second appeal than the lower Courts had to try it. 
We ought.^therefore, in that case to dismiss the appeal for want of jurisdiction 
to hear it., 

Bat then it ig argued that, i^we cannot deal with it on second appeal, we 
ought at any rate to allow the appellant to apply to set the proceedings aside 
under s. 622 of the Civil Procedure Code. The answer to that is, that we have 
at'present no application before us under s. 622 , and if we had, I for one should 
certainly not be disposed to help the appellant, inasmuch as both parties have 
consented to try the cause as it h*as been tried, and I see no reason to believe 
that any injustice has been done. 

But the proper view to take of tiic matter we consider to be tliis; it is clear 
that both parties have treated these pi iceeding, from first to last, as a regular 
suit to enforce the award. Both the .1 tidges who h§ive tried the case, and the 
parties themselves, hive all dealt with it upon that footing; and the appellant 
is [78] wholly unable to suggest that, if these proceedings were set aside and the 
eauE© were tried again,*it would be tried in any other way, or upon any otW 
materials, than those on which it has been tried. 
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He has himself brought the case here on second appeal, as he could only 
have done in a re^lar suit, and'the only difference which we can see from first 
to last between this proceeding and a regular suit, is that theplamtift's applica¬ 
tion to the first Court is called a petition instead of a plaint, and that the case 
has been allowed to proceed without the payment of an institution fee. 

The revenue is really the only ,sufferer. The error, if any, is a mere 
matter of form, which has not affected the trial of the case upon the morfbs, 
and which, therefore, (under s. 578 of the Code) we consider ourselves bound to 
disregard. 

We find no reason to suppose that there is any error of law in the lower 
Court’s judgment, except this informality, and we, therefore, think it right to 
entertain the appeal, and to dismiss it with costs. 

Appeal dismissed. 


NOTES 

[This case was overruled by a Full Bench in (1893) 21 Cal, 213^ where it was'held that 
it was within the competency * of Courts to enter into the merits of objections to 
the filing of the award within sections 620, 621 C. P. C 1882; in (1898) 26 Cal. 767 another 
Full Bench held likewise as regards objections outside those sections See also 16 All. 231; 
4 Mad., 319; b Bom G63,10 C. W. N. 601,28 AIL, 621, 28 Bom., 287 ; 29 Bom., 621; (1909) 
PL.E 63 

The C.P.C. 1908, sch II para, 21 enacts that where the Court is satisfied that the 
matter has been referred to arbitration, and that an award has been made thereon, and 
where no ground such as is mentioned or referred to in paragraph 15 is proved, the Courts 
shall order the award to be hlcdi etc The italicised words give effect to the rulu\gs in 21 Cal. 
213 etc.] 


* [10 Cal. 78] 

APPELLATE CIVIL. 

The 2nd October, 1833. 

Present. 

>Ie. Justice Mitter and Mr. Justice Pigot. 

In the matter of Obhoy Chandra Mookerjee. , 

Obhoy Chandra Mookerjee i'. Mohamed Sabir.'' 

Possession, Order of Criminal Court as to—Dispute kkehj to cause breach 
of the peace—Duty of Magistrate—Crifliinal Procedure Code , 

(Act X of 1882), s. 146. 

It is the duty of a Magistrate, before taking proceedings under s. 145 of the Criminal 
Procedure Code, to satisfy himself whether there is any dispute likely to cause a breach of 
the peace, and that the suggested apprehension of a breach of the peace w not merely colour¬ 
able and made to induce him to deal with the matters properly cognizable by the C*vil Court. 

Mr. Bell for Petitioner. 

Mr. Gregory for Opposite Party. ’ , 

* Criminal Motion No. 248 of 1868, ngainst the order of Baboo Dwarkanath Boy, Deputy 
Msgistiate of Ban^l, dated the 16th July 1883. 



i«L.IL Id Cal. 7d OBHOY CHANDEA MOOKEEJEE V. MOriAMED SABIR {1883] 

The facts of this case suflftcieutly appear from the Judgment delivered by 

Mittep, J.— I am of opinion that the basis on which the jurisdiction of 
Criminal Courts under s. 145 of the Code of Criminal Procedure is founded does 
not exist in this case. 

[79] Section 145 says that, “ whenever a Magistrate is satisfied from a 
p^ico report or other information that a dispute likely to cause a breach of the 
peace exists, &c,, &c.,” then a proceeding under this section may be instituted. 

In this case what happened was this : A police report was submitted to the 
Magistra.te on the 8th November 1882, and in that report the police officer 
stated as his opinion that there was a dispute between the parties to these 
proceedings relating to a chur, and that in his opinion there was a likelihood of 
a breach of the peace. This opinion was based upon this ground. The police 
officer says that if one of the parties would attempt to collect rent forcibly from 
the ryots, there was a likelihood of a breach of th^ peace. Upon that, both the 
parties to these'proceedings were called nipon to show cause why they should 
not be bound down to keep the peace. They appeared and asked the Magistrate 
to allow them time lo settle the matter amicably. For some reason or other 
this amicable settlement did not take place, and they were directed to enter 
into recognizances to the amount of Bs. 500 each, not to commit a breach of 
the peace for four months. 

Then on the 15th Pous 1289 (corresponding with the 29th December 1882) 
an application was made by Mohamed Sabir, the opposite party, alleging that 
the applicant before us, viz., Obhoy Chandra Mookerjee, was about to commit 
acts of oppression upon his tenants, and in that application Mohamed Sabir 
also, stated that some of the tenants had complait^ed against the servants of 
Obhoy Chandra. On that very day his deposition was taken and he confirmed 
the statements made in his application. The Magistrate, without any further 
enquiry as to whether all these statements were correct or not, on the 2nd 
January 1883, upon this petition, and the deposition of*Mohamed Sabir, ordered 
the proceeding now before us to be instituted. 

It appears to me that it was the duty of the Magistrate to see whether 
there was any dispute likely to cause a breach of the peaee concerning this chur 
land before instituting these proceedings. He has acted simply on the state¬ 
ment of Mohamed Sabir, that is to say, he has assumed jurisdiction without 
really satisfying himself as to whether there was a dispute between [ 80 j the 
parties. It may be that Mohamed Sabir was anxious to have the question of 
possession decided in a cheap way, but it was the duty of the Magistrate, under 
B. 145, to satisfy himself that really there was a dispute likely to cause a breach 
of the peace concerning this chur land. 

On the whole, I am of opjnion that the foundation upon which the jurisdic- 
tion«of the Criminal Courts under s. 145 is based was wanting in this case. 
We therefore set aside the order, dated 16th July 1883, and the rest of the 
proceedings. • 

Pigot, J.— I entirely agree. I onljj wish to add that it seems to me that 
Magistrates ougRt to be very careful in acting under*a. 145 of the Code of 
Criminal Procedure, so as to guard themselves from the danger of assuming 
jurisdiction in oases not really contemplated by the section, and where the 
suggested apprehension’of a breach of the peace is lit'tle more than colourable, 
and made to induce the Magistrates to deal with matters properly cognizable 
IfiY tiiQ Civil Oourts. 


Ord^r $et aHdcl 
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HOTBS. 

[The Magistrate should, before taking prooeedmge. under sec. 145 of the Or P. C , 1898, 
satisfy himscU wbrilrr there is any dispute likely to cause a breach of the peace ; and any 
evidence taken i«. the course of trial cannot give him jurisdiction which ho does not 
otherwise possess 10 Cal.71; 7 Cal.. 385 , 20 Cal,, 613 ; 80 Cal., 620 ; 23 Cal., 867 ] 


[10 Cal. 80] 

APPELLATE CIVIL, 


The ISth Avgmt, 1888. 


, Present; 

Mr. Justice Mitter ant? Mr. Justice Tottenham. 

Karoo Singh.Defendant 

vet Slat 

Deo Narain Singh.Plaintiff.’* 

Beview—Grant of application. Notice of—Hearing by successor—Civil 
Procedure Code ' ict XIV of 1882), s. 624. 

An application for review of judgme''>^ upon a ground other than those mentioned in 
B- 624 of the Civil Procedure Code if present >d to the Judge who delivered it, and wh# thereupon 
directs notice to be given to the opposite )> irty, may be heard and disposed of by his successor. 
Pancham v. Jhtnguri (I. L. |l., 4 All, 278) dissented from. 

This was a suit for possession of land. The Munsif gave the plaintiff a 
decree. The defendant appealed to the District Judge who reversed the Mun- 
sif’s decision. The plaintiff then applied for a review, and the District Judge 
ordered notice to be given to the defendant. Before the hearing of the appli¬ 
cation the Dis-tSlJtrict Judge was transferred. His successor, considering that 
he was not debarred by s. 624 of the Civil Procedure Code from doing so, 
heard the application and reversed the judgment in appeal, restoring that of 
the Munsif. The defendant appealed to the High Court. , 

Baboo Bam Churn Mitter for the appellant. 

Mr. C. Gregory and Baboo Jogesh Chunder Dey for the respondent. 

The Jadgment of the Court (Mitter and Tottenham, JJ.) was 
delivered by • 

Hittsp, J .—-The question for decision in this case is, whetl^r an application 
for review of judgment upcn a ground other than those mentioned in s. 624 of 
the Civil Procedure Code, ii presented to the Judge who delivered it, and who 
thereupon directs notice to be .given to the opposite party, may be heard and 
disposed of by his successor. * __ . 

* Appeal from Appellate iJecree No. 1627 of 1882, agamht the decree of H. Beveridge, 
Esq., District Judge of Patna, dated the 14th of August 1882, affirming the decree of Baboo 
Kedamath Boy, Additional Munsif of Patna, dated the Slst of August 1881 
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The learned pleader for the appellant contends that this question should be 
answered in the negative, and relies upon the provisions of s. 624 as construed 
in Puncham v. Jhtngwi (I, L. R., 4 AU., 278). The decision cited 
fully supports him. But with deference to the opinion of the learned 
Judges who decided that case we are unable to concur in the view taken by 
jjhem. The learned Judges have pointed out the inconvenience and hardship 
which may ensue in certain cases if their interpretation of the section be adopt¬ 
ed, but they nevertheless felt themselves bound to adopt it as they could not get 
over the plain language of the section. It appears to us that if the word “made ” 
be literally construed, it would not ordinarily include a hearing and determina¬ 
tion of the application for review". We quite agree with the learned Judges that 
if the word " made ” be construed to include a mere physical presenting of the 
application, it would be reducing the provision of the section to an absurd &nd 
useless one. But s. 626 provides that the Court reject the application 

if it appear to it that there is not sufficient ground for review. Therefore, before 
the notice provided in clause (A) of this Section is directed to be issued, the Judge' 
who delivered the judgment 182] is required to consider the merits of 

the application, and unless he is satisfied that there are prtmd facie grounds for 
review, he would not direct notice to issue. ^ 

The position of s. 624 lends some support to the contention that the word 
" made ” does not include the hearing and tlie determination of the application 
for review. If it did, it would have been naturally placed after s. 626, which 
provides for the hearing and determination of an application for review. 

We are, therefore, of opinion that the question raised before us should be 
anl^wered in the affirmative. * 

e 

The appeal is dismissed with costs. 


Appeal dismissed. 


NOTES. 

[The C. P. 0., 1908, sets at rest the previous conflict of cases like 10 Cal., 80; 18 Mad. 
l78 , 16 Bom , 603 , 1.3 Gal , 2.31, 12 Mad , 509, .xiid those like 4 All 278, by enacting at 
the end of rule 2, Order 47, that *• any such applicition may, if the Judge who passed the 
decree or madfe the order has ordered noqoe to issue under rule 4, sub-rule 2, proviso (a) 
(Order 47) bt. disposed tif by his successor As to when the review may be disposed of, see also 
(1912^17 0. W. N 403.] 
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[10 Cal. 82} 

APPELLATE CIVIL. 


The 26th July, 1883. 

Present• 

Mr. Justice Prinsep and Mr. Justice O’Kinealy. 


Korban Ally Mirdha.(Plaintiff) 

versus 

Sharoda Proshad Aich and others.(Defendants) 


Regiktration—Act (III of 1877), s. 17 — Bond under Rs. 100 — Compulsory 
Registration — Priority—Mortgage bond—Duties of Subordinate 
Court—Convict of opinion in High Courts. 

A mortgage bond for Rs 99, repayable m nmo months and eleven days, with interest at 
the rate of 2 per cent, per mensem, does not require registration, but a registered mortgage 
bond for Rs. 195, subsequently executed, will have priority over it> 

The lower Courts are bound to follow the concurrent decisions of the Court fo which they 
are subordinate, and are not at liberty to adopt a contrary opinion expressed by another High 
Court. 

In this case the plaintiff alleged that the defendants, on the 19th of Bysaok 
1278 (May 1,1871), borrowed from him Rs. 99 on a mortgage of certain property. 
The mortgage deed, which was not registered, stipulated that the loan should 
bear interest at 2 per cent, per mensem, and be repaid in Magh 1278 (January- 
Pebpiary 1872). The plaintiff' instituted the present suit on the 13th December 
1881, dating his cause of action from the 1st of Ealgun 1278 (12th February 
1872). On the 14th of February 1882, one Sharoda Proshad Aich intervened 
in the suit, and was made a defendant on the allegations that tlie properties 
covered [83] by the plaintiff’s deed had Ijpen mortgaged to hiifi on the 20th 
of July 1881, to secure the repayment of Rs. 195, that hrs mortgage had been 
duly registered ; and that, therefore, he was entitled to priority over the plaintiff, 
assuming the latter’s mortgage was genuine, 'Which he denied. The original 
defendants, the plaintiff’s alleged mortgagors, denied the plaintiff’s claim, and 
asserted that his bond was a forgery. • 

The Munsif fixed four issues, but.the only issues material for the purpose 
of this report were: (1) “ did the plaintiff's bond create any lien on the property, 
the amount secured up to due date being more than Rs. 100, or is it admissible 
in evidence, (3) whether the registered kobala of Sharoda Proshad Aich 
is entitled to precedence. iSoth these issues [the fiiht on the authority of^ 


• Appeal from Appellate Decree No. 2§67 of 1882, against the decree of the Oihoiatnig 
District Judge of Burdwan, dated the 28th‘of September 1882, affirming the decree of Baboo 
Qobind Deb Moorkerjee, Munsif of Bood-Bood, dated the 80th of June 1882. 
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Himmat Singh v. Sewaram (I. Ii. E. 5 AU., 157)] the Munsif found against 
the plaintiff, and he dismissed the suit with costs. The plaintiff appealed. 
On appeal the District Judge said :— ' 

“ In 4he view I have taken of this case, it will only be necessary to consider 
the decision on the first issue. The Munsif has held that the bond sued on 
vrtks a document of which registration was compulsory, and that the plaintiff’s 
* case thus wholly fails. He cites the authority of a Full Bench decision of 
Himmat Singh v. Sewaram (I. L. E. 3 All., 157), the facts of which were very 
closely analogous to the present case. It appears to me that the question is 
completely settled by the decision referred to, and I must therefore dismiss 
this appeal with costs. On the other points raised, such as the relative priori¬ 
ties of the plaintiff and the purchaser, Sharoda Proshad Aich, it is unnecessary 
to offer any opinion.” The plaintiff appealed to the High Court. 

Baboo Joygopal Ghose for the Appellant. 

Baboo Gnja S^ivker Mozoomdar for the Eespondents. 

The Judgment of the Court (Prinsep and O'Kinealy, JJ.} was delivered 
by 


Prinsep, J. —The plaintiff in this case sues on an unregistered mortgage 
bond, the consideration of which is Es. 99. The defendants, stated to be the 
mortgagors, denied the execution [84] of the mortgage bond. There is another 
party who appeared and was brought on the record, who claims this property 
as ijiaving been bought under an unregistered conveyance from the other 
defendantg, the admitted owners. 

Both the lower Courts, on the authority of the decision of a Pull Bench of 
the Allahabad High Court, in the case of Himmat Singh v. Sewaram 
(I. L. E., 3 All., 157), have dismissed the case, holding that the plaintiff’s 
mortgage bond was one of which registration was compulsory, and, therefore, 
cannot be made the subject of suit. 

In our opinion the judgments of the lower Courts are erroneous, not being 
in accordance with a series of decisions delivered by this Court. The High 
Courts of Madars and Bombay, it may be observed, have adopted the same 
view of the law. The lower Courts are bound to follow the concurrent decisions 
of the Court‘to which they are immediately subordinate, and are not at liberty 
to adopt p. contrary opinion expresied by another High Court. 

We find, moreover, that the judgment of the Chief Justice of the High 
Cou^ of Allahabad, in the ca^ on which the lower Courts rely, refers expressly 
to a decision of this Court on the point in issue, so that the lower Courts had 
the means of ascertaining, if they did not otherewise know it, what rule they 
should follow. We would, however, refer the lower Courts to the judgmentp 
of this High Couft m Isham Chandra v.Soojan Bibee ; (7 B. L. E., J4; 16 W. 
E. 831) ; Eohinee Dehia v. Shib Chunder Chatterjee (16 W. E., 558); Panchi 
Dasi V. Ahmedula (12 C. L. E., 444) ; Bam Doolary Kooer v. ThacoorBoy (I, L, 
R., 4 Cal., 61h The judgments of the other High Courts to the same effect 
,are Vasiidev Moreshvnr v. Eama, Babajt (11 Bom. H. C , 149); Satra Kumaji 
V. VtsramBasgaoda (I. L. R. 2 Bom., 97), Nana Bin Li^shmanv. Anant Bahaji 
(I. L. E., 2 Bom. 353) ; Narasaya Cheth v. Gumvappa Chetti (I.L. E., 1 Mad., 
378); and Kattarmun Jagappa v. Padalu Latchappa (I. Jj. E., 5 Mad., 119), ’ 
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But although the grounds upon which the lower Courts have dismissed the 
plaintifif's case are untenable, it is unnecesssry [883 to remand the case for 
trial on the merits, because on another ^oint we think that the suit must fail. 

The plaintiff is opposed by defendant No. 5, whose title depends upon a 
registered conveyance, and this, it is settled law, must prevail over his unregis¬ 
tered mortgage-deed. 

The appeal must, therefore, be dismissed, the orders of the lower Court being 
affirmed, but on grounds different from those stated in their judgments. 

We allow no costs in this Court. The defendants will receive one set of 
costs in both the lower Courts. 

Appeal dismissed. 


MOTES. 

[The Calcutta High Court excludes interest in ascertaining liability to registration :— 
i Cal. 61; 10 Cal 82 ; 12 C L. B. 411 ; as regards Madras, see 28 Mad , 105.] 

[10 Cal. 8S] 

APPELLATE CRIMINAL. 

The 4th September, 1883. 

PRESENT. 

Mb. Justice Pbinsep and Mb. Justice O’Kinealy. 


‘Empress 

versus 

Paramananda and'others.' 

Junsdictiom—Officer invested with special powers—Sections 30, 34 and 209, 
Code of Criminal Procedure (Act X of 1882). 

An officer invested with special powers under s. d4 of the Cniniiidl Procedure should rarely 
if ever try a oajse-himself under s 209 of the Code of Criminal Procedure where it appears 
from some of the evidence that the accused might have been charged with an oScucc beyond 

the jurisdiction of the Magistrate to take cognizance of. • 

• 

In this case the accused were charged wit)i culpable homicide not amount¬ 
ing to murder, before the Deputy Commissioner of Sibsagar, an officer exercising 
the special powers conferred upon him under s. 34* of the Code of Criminal Pro¬ 
cedure. The accused were convicted and sentenced by the Deputy Commis¬ 
sioner, but when this finding and sentence v^jere submitted to the District Judge 
of the Assam Valley for confirmation he considered from some portions of the 
evidence that the accused might properly have been tried on a charge of murder. 
He therefore, submitted the case to the High Court, recommending that the con¬ 
viction should be annulled, and that the Deputy Commissioner be directed to 
commit the case for trial to thp Sessions Court. 

I 

No one appeared to argue the case. 

• Criminal Befcrcnce No. 118 of 1888 and letter No. 1083 frolh C. J. Ljall Esq., Officiating 
Judge of the Assam Valley District, dated the 21i,t August 1883. 
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£86] The Judlment of the Court (Prin6EP and O’Kinealy, JJ.) was as 
follows:— 

# 

The prisonev has been convicted under s. 304 of the Code of Criminal Pro¬ 
cedure by.an officer invested with the special powers described in ss. 30 and 34, 
of the Code of Criminal Procedure. 

The Sessions Judge, to whom the sentence has been submitted for confir¬ 
mation, has referred the case to this Court, as a Court of Revision, to have these 
proceedings set aside, and the Deputy Commissioner directed to commit the case 
for trial in this Court. 

«• 

Section 209 empowers a Magistrate hPlding an enquiry to try the case 
himself if he thinks that only an ofifence within his jurisdiction has been c(xn- 
mitted. This is the course which we understand the Deputy Commissioner 
has taken, and we cannot, therefore, hold that it is not authorised by law, or that 
he has acted wifliout jurisdiction merely because there is some evidence which, if ' 
believed, would sub^stantiate the charge of murder an offence beyond his juris¬ 
diction. At the same time we think that this course should be very rarely, if 
ever, taken by anv officer invested with special powers under ss. 30and 34, of the 
Code of Criminal Procedure, and that in adopting it, any such officetinours a 
very grave responsibility. Looking to the evidence on the record, especially the 
medical evidence, we are not inclined to doubt the correctness of the finding of 
the Deputy Commissioner, and, therefore, we are unable to set aside the proceed¬ 
ings. The Sessions Judge will, therefore, proceed according to law. 


NOTES. 

C See also 13 Mad., 54, 24 Mad., G76 ; 8 Bom., 807 ; 13 Bom., 602 ; 25 Bom., 90 ] 

[10 Cal. 86] 

APPELLATE CIVIL. 

The loth August, 18ii3. 
present. 

Mr. Justice Mitter and Mr. Justice Tottenham. 

4 

, Deo Prosad Sing.Plaintiff 

• * versus 

Pertab Kairee.Defendant.'' 

• ————— 

Limitation Act (XV of 1877), s. 14^Dednctwn of time during prosecution 
ofsmt with due diligence-—Defect ^jurisdiction—Cause of like nature. 

On the 2nd of September 1869 a suit was instituted for, among other things, the possession 
of land claimed under a kobala dated the 31&1 October 1867. This suit was dismissed on the 
ground ot misjoinder of [87] causes of action On the 14th of April 1881, the plaintiff sued 
for possession of the land oply, . • 

* Appeal from Appellate Decree No. 1863 of 1882, against'the decree of the Judae of 
Shababad, dated the 27th dyly 1882, reversing the decree of the First Munsif of IWl, 
dated 37th Deoembei 1881, ’ 
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Held, that the suit wfthnot barred l»\ limitation as the plaintiff had, within the meaning 
of 8. li, been prosecuting his olann in a Court which from a cause of “ like nature ’ to defect 
of juriadiotion, was unable to imtertam it —Unm bahhmj I}as Oohmd Ptasad (I L. R, 

‘i All., 622)—not followed 

Mr. Tit'idale and Baboo Annnd Gopal Palit (or Appellant 

Baboo Mon Mohan Ihitt for Respondent, < 

The facts of this case sutticientlv appear from the Judgment of fclio Court 
(Mittkr and Tottexham, J.J ) which was delivered by 

MitteP, J.—This TS a suit for possession of land coveted by a kohala, dated 
the 31at Octobei 1867, executed m favour of the plaintiff The lower Courts 
find that the period of limitation in this case must be counted from the date of 
the kohala. This findinfj has not been ([uestioned before us. 

« 

The suit was brought on the J4th April 1H8J, i.e . moie than twelve years 
from the date of the kohala, and unless the time during which anotlier suit 
i-elating to the subject-matter m dispute was pending he deducted, the claim is 
clearly haired by limitation. 

It appears that the plaintiff, on the 2nd Seiiteiuber 186ff, brouglit a suit 
against the defendant and several other persons, for the recovery of possession 
of a plot of land, including the land in suit, and obtained a decree in the Court 
of First Instance On appeal it was found that the plaintiff had joined togothei 
several causes of action. Tlie Appellate Court, on the 30th March 18H1, con¬ 
firmed the decree as regard*, one of these causes of action, and dismissed* the 
suit as against the present defendant and others on Die ground of nirkioinder of 
several causes of action. 

The (|uestion which we liave to decide is wliether, under s 14 of the 
present Limitation Act, the plaintiff i>s entitleil to have the deduction of the 
tune during which the former suit was pending The District Judge, disagree¬ 
ing with the Munsif, is of opinion that the plaintiff’ is not entitled to the 
deduction. 

So far as the question lielore us is concerned, tlie language of the 14th 
section of the present Liinitatiou Act is similar to the [ 88 ] language of the 14 th 
section of Act XTV of 1859, with this exception that, after the words “ other 
caixse,” the words of a like nature have been added in the former Act But in 
the Full Bench decision of Chuudei Modhah Chuchohuttif v liam Coomnr 
Chou'drii (B. L R., Sup. Vol., 553 , 6 \V R., 184) Sir BarKes Peacock, C. .T., 
held that in s. 14 of Act XIV of 1859 the words “other cause ” meant other 
cause of a like nature. The cases decided under Act XI\’ of 1859, with nefer- 
ence to this point, will therefore be of help to us m deterniining the question 
Ijefore us * 

The District Judge is of opinion that inisioindei of parties is not a cause 
“ of a like nature " with defect of jurisdiction, because it was in Die plaintiff’s 
own power to avoid it. But it is equally in the plaintiff’s own pow^er to avoid 
suing in a Court which, for defective jurisdiction, is unable to entei'tain it 
This is not, therefore, the* correct test for determining the question, whethei auj 
alleged cause is one of a like nature with defective jurisdiction oi not For this 
reason we are unable to follow the decision of the Allahabad High Court in 
Ham Sabhag Das v, Gohind Prasad (I L. R., 2 All., 622) cited by the Judge. 


5 CAL.—9a 
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RAM.TANKHAN r. 


It appears to us that “ misjoinder of parties ” and“ defective jurisdiction ” 
are causes of a similar nature. In Mohun Chwider Koondc v. Azam Gazee (12 
W. R., 45) Sir Barnes Peac’OCK, C.J. heldthat bringing a suit against a person 
who had died befere the suit was instituted was a cause of a similar nature 
within the*^meaning of s. 14 of Act XIV of 1859. In the case under our consi¬ 
deration the similarity is certainly greater than it was in the case just cited. 
There, in the former suit, the plaintiff obtained a decree in the Court of First 
Instance It is therefore reasonable to hold that the first suit was instituted 
m gooil faith, and prosecuted witli due diligence The present suit is, therefore 
not barred by limitation. 

• 

We reverse the decision of the lower Appellate Court, and remand the 
case to that Court for tlie determination of the other questions arising in it ^ 

The costs will abide the result 

• , Appeal allowed 


NOTES 

[Thi> LiniitiiUon Art of 1908, b\ cx'pla.n.^tmn 111 to section 14, ban declared that for the 
put poses of section 14 misjoinder of parties oi of riuises of action shall be deemed to be .i cause 
of .1 like nature with detect of jurisdiction As foi tlic previous conflict of case law, compare 10 
Cal , 86. 93 Cal, 891 with 36 (’al , 728 , 22 \11, 248 with 12 411, 207, 1.3 Mad , 451, 90 Mad , 
48, 92 Mad , 4‘)4, 24 Mad 361 with 17 Mad , 299 19 Mad 90 See also 32 Cal , 118 , 29 
Bom ^ 219 1 


[89] APPELLATE CIVIL 

The lath ,lma\ lHHd 

Present 

Mh Justice O’Kinealv and Mr. Justice Bose 

Hamjnnhhan . Plaintiff 
, iv’r.sM.'. 

Ramjan Oharnav Defendants.' 

Second Appeal—Chota Naffpote Lniidloid and Tenant Procedure Act {Bcnq. Act 
I of 1H79 ), 19. S7, 137 - /I? teats of Iteiit and TJiectment, Suit for. 

In suits instituted under Bcng Act I of 1879, for arrears of rent and ejectment on account 
of the non-payment W arrears of rent, a Second “Appeal lies to the High Court, this class of 
cases not being within the provision of s 137 of the same Act 

Effect of a previous decree^ as evidence in a subsequent syit stated 

• Appaal from Appellate Decree No 710 of 1881, against Iha decree of the Judicial 
Commissioner of Chota Nagporc dated 5th February 1881, reversing the decree of the Deputv 
Collector of Hasanbogh, dated the 30th Jul) 1880 
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I.L.R. 10 Cal. 90 


Baboo Juggul Chandra Banerjee for tlie Appellant 

Baboo Jogesh Ckundcr Deij for the Keapondent. 

The facts of this case are sufficiently sot forth in the Judgment of the Court 
(O'KicJEAIjY and Bose, JJ.), which was delivered by ^ 

* ‘ ^ 

O’Kinealy, J. —In this suit piaintid sued for arrears of rent under 
Beng. Act I of 1879, called the “ Chota Nagpore Landlord and Tenant 
Procedure Act,” and for ejectment by reason of non-payment of rent. A pre¬ 
liminary objection Has been raised that n5 appeal lies m such a suit, and 
in order to see whether an apjieal is prevented it is necessaiT to look at 
t^e terms of the Act. 

Section 37, cl. 4, describes one class of suits that are triable, under the Act— 
“all suits for anrearsof rent due on account of land either rent-paying or rent-free, 
or on account of any rights of pasturage, forest rights, Ssheries, or the like.” 
Then comes cl 5, which says “ All suits to eject any ryot, or to cancel any 
lease on account of the non-payment of anears ol rent, or on account of a 
breach of the conditions of any contracts by winch a ryot may be liable to 
ejectment, ora lease may be liable to be cancelled.” When we turn to s. 88 we 
find, “ any person desiring to eject a ryot, or to cancel a lease on account of non¬ 
payment of arrears of rent, may sue for such ejectment or cancelment, and 
190] for recovery of the arrear m thelame action, or may adduce any unexecut- » 
ed decree for arrears of rent as evidence of the existence of such arrears in a 
suit for such ejectment oij cancelment ” It is thus clear from a comparia®n of 
s. 88 with els. 4 and 5 of s. 37 that a suit for ejectment or canccilment of a 
lease is a distinct and separate suit from a suit for arreais of lent, but by the 
provisions of s. 88 the two may be brought against the same person in the same 
action Then turning to s. 137 it is declared • “in suits under els. 2, 4 and 7 
of s. 37, tried and decided by a Deputy Commissioner, if the amount sued for or 
the value of the property claimed does not exceed one hundred rupees, the judg¬ 
ment of the Deputy Commissioner shall be finalbut suits under cl. 5 of s. 37 
are not referred to, nor is an appeal under that clause barred by s. 137. We 
are, therefore, of opinion that the language of s. 88 of the Act clearly shows that 
suits under cl. 5 and cl. 4 are not of the same nature, but of a difl'erent kind , and, 
althongh s. 137 prevents a suit for arrears of rent being appealed, it certainly 
does not in any wise prevent an apjjeal lying from a suit for ejectment. A case 
has been brought to our notice- -Parhntty Chum Ben v Shaikh Mundari (I. L. R. 

5 Cal., 594), in which it has, it is urged, beeli held by a Division Bench of this 
Court that a suit for ejectment or non-payment of vent does not, under Beng, 
Act VIII of 1869, give an appeal to this Couit, unless the sum in disjjute is 
more than Rs. 100. That is not a decision under the present Act, noi indeed 
does it supixirt the contention put forward by the respondent It was not an 
appeal in an ejectment suit, but from an order passed in execution of decree. 
With regard to the facts of the case it .would appear that sorae^time previous to 
the present suit plaintiff sued the present defendant for arrears of rent due for 
the years 1932-1933, and up to Pous 1934. That suit was decreed in favour of 
the plaintiff, and as it lijis not been set aside by any competent Court, it is still 
binding between the parties. In the present suit Ihe defendant, as m 1 he, 
previous litigation, denibd that the relation of landlord and tenant existed He 
further also said that the land now sued foi wtes not tlie land then in 
dispute. 
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In the first Court the Deputy Gollectoi, taking into consideration 
C91I that the defendant had admitted that he was partly in possession of the 
land, compared the proceedings in the former case with those in the present 
suit, and on this ground held that the lands m dispute were identical in both 
cases. When the case went up in appeal, the Judicial Commissioner decided 
that the previous decree was of very little weiglit, and as there was no indepen¬ 
dent evidenca to show lliat tlie lands m dispute were the same in both cases, 
*he dismissed the suit 

We are of opinion that the Judicial Commissionei is wrong in tho 
conclusion he arrived at If, on a jeoinparison of the papers m the former and 
in the piesent suit, it wa=. clear that the lands in dispute were the same, no 
independent evidence was necessaiv. Moreover, wo think that he has not given 
sufficient weight to the former decree As we have already said, so long as it 
remained undisputed, it was binding between tlie parlnes, and showed that the 
relation of landlord and tenant existed ujitto Pous 1934. Since that time tho 
defendant has not rehnquisliod the land, nor has he shown that ho has been 
dispossessed bv <i paramount title If. therefore, lus tenure is not transferable 
by the title-deeds or custom, ho is liable to e)eotment for non-payment of such 
arrears as the lower C ouit iiia\ find to be <lue from him • 

The deciee ol tlie lower \p])eltate Court is set aside, and that of tho first 
Ceurt affirmed, m so far as it declares the defendant is liaiilo to eioctment foi 

arrears with costs in this and m the low er A)ii)eUate Court. 

w 

Ifijieal alloiLcd 


NOTBS 

[In 27 Cal >50S .1 Full Bunch held thai Second Appeal did not lie in Muth for arrear-, of 
rent under Bengal \ot T of 1H79 appiovniR of {1896)2 11 W N, i cxi\ and overruling 
(1882) 10 (. >1., 89 and a*896) 24 Cal 219 f 



Reference to board op revenue [1883] I.li.Ri 10 CiU. 92 
[92] APPEI.LATK CIVIL. 

The 3i(f August, 1883. 
l^ESENT . 

> 

Sir Richard (iAKTH, Knight, Chief Justice, Mr. Justice 

!\IcDonp:ijL ani> IVIk Justice Tottenham. 

_ _ _ ___ 

fn the tnattei’ of Act I of 1879 
, a>u/ 

In the matter of a Reference to the Hoard of Revenue ' 

Himiip A<‘t (/ oi 187U), s 'il -Sluuig) on stilecertUuialc - Ptoperti/ sold subjc/.l 
to*(I tuoriqaiii' -fnterrsl- ■ Tran\tet of Piopnli Art {TV of 1.882), cl o {d), s oo, 

Where property Is sold siihjccl to ,i niurtgage or other charge, the paMiiout of sorb 
mortgage or charge forms, under ordiiian ciBe-urnstaTices no pait of the c6usidoration aiouev 
for the pnrch.isc 

The Stamp (lutv pas able oil a doounieirt eoincsing such a pioixrrts is an adhaloicm 
duts on the amount of the monos paid as i ousidui atiou for the s<ile 

Tmswasa, reference from the Hoard of Revenue under b 46 of Act I ol 
1879 

The Collectoi of Stami) Revenue impounded an unstamped certificate ol 
sale, which had been giantetl m respect ol property which bad been sold m 
execution ol a decree of the High Co^^l■t by the Registrai of the Original Sided 
the High Court, lor Rs ‘>,000, subiect to two mortgages, securing repayment 
with interest ol Rs, 7,000 and Rs 2o0 

The Collector considered that ad raloirni stamp duty as lor a Conveyance 
was payable upon tlie certificate on tiie purchase money, amounting to Rs. 5,000, 
as well as on the amount charged on tlie proportv, t.e., on Rs 12,250, and the 
amount of interest pavable hv the ))urchaser on the autliority of the case ol ‘S7iu 
Nagtiidas Jryihaud v. Ilalalkotr Nafhira (Ikrrsla (1. L. K., o Bom , 170). 

The Boaid ol Revenue, to whom the Collector of Stamps referred the 
inattei, having regard to the above case, and lo s .)5, cl .5 (d) ol the Transfer ol 
f’roperty Vet, considered the o{)iiiion of the Collector of Stamps to Ijc eorrect, 
but inasmuch as tlioie was a decision contiictmg with this view, Hefetryice 
vudci- S'. Pf of ilu' Sianif) Act (I L R, Mad., 18) the matter was referred 
to tlie High Court 

[93] Tlie question refoired was as follows - , 

Whetliei, with refeience to the provisioiTs of s 24 and aj't 16,' sch I of the 
Stamp .Act, <tf/ valorem stamp duty as fora conveyance is payable upon the 

*Civil Bcfei'i'iiot) fioiii Board of Kcvoiuu', Lower Piomiici's, made bv C L Buclclaiid 
Esq , Sccri'tiiry to the Board of Rp\enue, dated the 'ind .Jul\ 188'' 

lEArt l(j — * 

Description of instiunient. *' Proper stanip*diit\ 

Certificate of sale, granted to the purehasei of| The same dut\ as conveyance {No ^1) f'” 
any property sold by public .tuction by aj oniisideratiou equal to the amount of the, 
Civil or Revenue Comt or Collector or other| purchase money 3 
Revenue Officer 
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instrument;, on the purchase-money only, which amounts to Rs 5,000 or on 
Rs 12,250, the sum total of the purchase-inonev and of the mortgage debts 
payable in respect of the pioperty, or on the latter sum plus the interest which 
has accrued thereon up to the date of the issue of the certificate ? 

The Advocate-General (Mr. Paid) appeared for the Board ol Revenue. 

* No one appeared on behalf of the holder of the certificate. 

The Opinion of the Court (Garth, C. J., McPonell, J., and Tottenham, 
J ) was given by 

Garth, C. J. —In this case certain immoveablo property was sold by the 
Sheriff of Calcutta in execution of a decree of this Court for Rs. 5,000. It wHs 
sold subject to two mortgages, securing repayment with interest of Rs 7.000 
and Rs 250 resppctively. 

The Board of Rgvenue have referred to us the question whether the stamp 
on the sale certificate should be for Rs. 5,000, the purchase-money, or for 
Rs. 12,250, being the amount of tlie purchase-money plus the sum secured by 
the mortgages • 

The Collector and the Board of Revenue consider that the stamp should be 
for Rs. 12,250, and we are referred to two Full Bench authorities, one of the 
, Bombay High Court Shu Nayindat^ -/^/chand v Halalkorr Natima (rheeslu 
(T L. R., 0 Bom , 470), and thepther of the Madras High Court —liejerencc undo 
s. 49 of the Stamp Act (I L R., 5 Mad , 18), which appeared to be in conflict 

The j5ombay Court decided that wheiea certificate ol sale expressly stated 
that the sale was made subject to the mortgage right ot a third party, the 
principal sum due upon the mortgage was to be deemed a part of the considera¬ 
tion for the transfer under s 24 of the Stamp Act. 

The Madras Court decided that when property is sold undei a decree of 
Court subject to a mortgage, it is not sold “subject [84] to the payment of tlic 
mortgage debt ” within the meaning of s 24 They held that the section only 
applies, where it is part of the consideration lor the transfer, that the mortgage 
debt should be paid off 

Now s. 24 of the Stamp Act appears to be a I’e-enactnient of a provision 
of the same effect under the title oi aiticle "conveyance" in Part lot the 
schedule to the English Stamp Act,*.j5, Geo. Ill, Cap 1B4. This is pointed out 
in the judgment of the Bombay High Court 

• 

The construction which was put upon that enactment by tlie English 
Court of Exchequer in the case ot The Marquis of Cfutndos v The Commissioners 
of Inland Beveniw (6 Exch , 464) w^as entirely m accordance with the above 
decision of the Madras High Court, and it is noteworthy that this decision 
of the Court cif Exchequer was not appealed against, as it might have been. It 
seems to have been taken for granted that the decision was correct, but the 
enactment in the Statute of Geo. Til was afterwards amended by’‘Parliament 
in the year 1858 by s. tO of the Statute J (5 and 17 Vib , Cap. 59. 

• 

That section, altei reciting the concluding jxirtion of the enactment of the 
Statute of Geo. Ill, which we have just referred to, and that it had been held 
and determined that the said ad oahreni duty was payable in respect of any 
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such sum or debt, only where the purchaser is personally liable or bound oi 
undertakes or agrees to pay the same, or to indemnify the vendor against the 
same , and that it was expedient to alter and amend the law in that respect, 
enacted as follows - 

* 

“ Where any lands or other jiroperty sliall be sold and conveyed subject to 
any mortgage wadset, or bond or other debt, or to any gross or entire sum of ^ 
money, such sum of money or debt shall be deemed the purchase or considera¬ 
tion money, or part of the purchase or consideration money, as the case may 
be, in respect whereof the sahl ad vabti'rii duty shall he paid, notwithstanding 
the purchaser shall not be or become personally liable, or shall not under¬ 
take or agree to pay the same, am thing in anv Act or otherwise to the 
ciintrarv notwithstanding.” 

[96] Now it must be borne m mind that s. 24 of the Indian Stamp Act 
follows the language of the Statute 55, Geo. HI, Gap 184. and not that of the 
amending Act 16 and 17 Vic , Cap 59, and therefore the decision of the Madras 
High Court is in accordance with hlnghsh authority 

•And,it seems also in accordance with reason and justice. 

Where property is sold subject expressly to the payment oi transfer b\ 
the purchaser of any money or stock, whether such money or stock be charged 
upon the property oi not, such jiayment or transfer becomes the consideration 
for the sale , and as soon as it is paid or transferred, and not till then, the pui - 
chaser is entitled to his conveyance. In such ^ case it is perfectly fair that 
the ad oalorem stamp du4' should be calculated upon the amount of Such 
money or stock. * 

But where a property is merely sold subject to a mortgage or other charge, 
the payment of sucb mortgage or charge forms, under ordinary circumstances, 
no part of the consideration for the purchase The vendor simply sells, and 
the purchaser buys an encumbered property . and it is in no way e-ssential to 
the validity of the sale that the mortgage or charge should be paid off. 

Thus, take tiio case of a property worth Es 50,000, which is mortgaged foi 
Rs. 45,000. The eipiitv of redemption is sold under a decree for Rs. 5,000 
It surely would be unjust to oblige the purchaser to stamp his sale certificate 
with a duty of Rs 50,000, when the value of the i lung which he'buys is oiil\ 

R». 5,000 It is observable that the Bombay High Court, although it quotes 
the English authority, and apparently decides in opposition to it, points out 
the difficulties and injustice to which s 24 of the Stamp Act may give rise, and 
considers apparently that, if the fact of an existing charge upon the property 
sold appeared upon the proclamation only and not upon the certificate of sale, 
s. 24 would not apply , and yet if a charge, exists upon the property, it is ol 
course sold subject to that charge, whether it is mentioned in the sale certificate 
or not. There seems no doubt that |he observations of the^, Bombay High 
Court, with reference to the difficulty and injustice to which tho*section may 
give rise, are only too yyell founded 

[96] We obseiwe, however, that the opinion of the Collector of Stamps and • 
also of the Board of Revenhe seems influenced, in some measure at least, 1>> a pro 
vision in the Transfer of Property Act, which has come into operation since 
the Madras Full Bench case was decided. 
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It IS considered apparently, that s. 55 of that Act makes it obligatoiy upon 
the transferee of immoveable property (in the absence of any contract) to the 
contrary to pay ofl' any mortgage or charge whicli may exist uiwn the property 
at the time, of the transfer. 

We believe that this section has not vet received anv ludfcial interpreta- 
^tion ; but it would seem to mean nothing more than this, that the transferee, «>< 
ffettveen hnn and the haiisjetot shall take upon liunself the burthen of any 
charge which ina\ exist upon the propei tv This would leave the law in the 
generality of cases as it was before the Act passed. Tlie transferee would, as a 
matter of course, have taken the-property subject to the charge The only 
burthen which he would not have taken upon himself would be the personal 
liability (if any) of the transferor, and it is possible that .s. 55 may effect soipe 
alteration in the law in that respect 

But even if it does, it would onl> aflect uduntoiu sales , and would not 
apply to sales effected in execution under decrees of Court Section 2 of tlie 
Act expressly provides that the Act (same as provided in s. 57 and cliap IV) is 
not intended to affect “tiiiv iKinsfer by operation oj Ian or nvy transfer tii ete- 
ciition of a decree or order of a Court " • 

We think, tlierefore, that the ludgnient of tlie Madias Court is nglit, and 
that consecjuently in the pieseiit case the sale certificate is chargeable only with 
stamp duty on Rs 5,000 


‘ ^ NOTES 

[There Vva*. a conflict oi decisions between the Madias and tbe Calcutta High (JonrU on 
the one hand and the Bomba) High Court on the otliei —(1882) fi ^^a^l 18 (1883) 10 Cal ^ 
92 . (1884) 7 Mad , 121, (1881) 5 Bom., 470. 

The Stamp Act 1899 b.is set at lest the l•onfllct b\ adding to see 24 thereof this 
e.rpla>ialion, “ Iti the caseot a sale of property '•ubject to a morigage or otbci iiieiinibrance 
iinj unpaid mortgage money or money chaigcd togetliei with the interest (if aii\) due on the 
same, shall be deemed to be jiart of the consideration foi the sale, provided that, where pro¬ 
perty subject to a moitgage is transfei red to the mortgagee, he shall be entitled to deduct 
from the duty pavable on the transfer the .unonnt ofan\ dul\ alread\ paid in ivapecl of the 
mortgage ’ ^ 

Moreovei as regards the duty to be lo\ led in the ease of .i eertificate ot s.ik- of property 
subject to . 1 " meiimbnwice sold'by publfe auction, there was also a conflict of decisions —,7 
Mad 18 , 7 >iaii. 421 , 10 Cal , 92 16 411 , 107 6 Bom 470, 18 Bom,, 176. 

This was set at rest by 4e,t VI of 1894 sec 5 vyhich enacted that nothing in section 24 
shall apply to any such certificate of sale as is mentioned in Art No 10 (18 of the 4ct of 1899) 
and added only ' at the end of the seeofid column of that A-ticle These alterations were 
retained in the Stamp Act of 1899 ] 
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[97] APPELLATE CIVIL. 


The 8th June, 1863. 

Present. • 

Sir Bicharh Garth, Kt., Chief Justice, and Mr. Justice 

Macpherson. 


Kirty Chundor Mitter.Plaintiff 

versus 

Anath Nath Dey.Defendant. '' 

Decree for partition—No netiirn to Commission—Mortgage of share — Pur- 
chase by a stranger of poi tion of the lands included in the decree — 

Suit by him for partition. • 

.4 and li were tho joint owners in equal sharet. of certain property. In 1809 iJmortgaged 
his sh.arc to.A under a mortgage deed drawn up in the English form. Lator on, m 1869, A 
brought a suit against B for partition, and in 1870 obtained a decree appointing a Commis¬ 
sioner of partition and directing the partition No return was made to this Commission, and 
no actual partition come to In 187J, .1 obtained a decree for an account, and for payment, 
or III default for sale of the propert> hi 1878, B's share was put up for sale, and purchased 
by C, and (J was put into possession. In 1881. O bioi^ght a suit against A for partition. 
Held, that the decree obtained b> .1 lu 187.1 put aii cud to B s right to redeem unless he ^id 
the amount found due against hud, and thercfoie at the tune of the salo to C, B's r|^ht to re¬ 
deem had ceased to exist, and the jnoperty wa® no longoi subject to partition under the decree 
of 1870 and therefore the paititioii asked for under the smt of 1881 could be granted. 

Anath Nath Dey and Monmotl’o Nath Dey, the adopted sons of one Promotiio 
Nath Dey, deceased, wero the joint owners in equal shares of certain garden 
land and premises situate m the district ot the 24-Purgunuahs On the 12th 
March 1869, Monmotho Nath Dey mortgaged to Anath Nath Dey his undivided 
moiety in the said promises under a deed of mortgage drawn up in accordance 
with the form of mortgage prevalent in England. Monmotho Nath Dey failed 
to pay the principal or interest due under the said moiigage, and Anath Nath, 
in the month of January 1872, instituted a suit m the High Court against him 
for the recovery of the money duo under the mortgage. 

• 

On the 7th July 1873 tlie High Court passed a decree for an account, and 
directed that, if the said Monniotlio Nath Dey should fail to pay what might 
be found due on such an account, tire said mortgaged property should be sold 
Monmotho Nath failed [93] to pay what was due on the finding of such 
account, and the property was therefore put up to sale, and at sucli sale the 
plaintiff in this case, one Kirty Chuiider Mittor, became the purchaser for 
Es. 31,000, and on the 10th March 1881 a regular conveyance was drawn up 
and entered into by the Eegistrar of the *High Court. * 

It appeared from the record that in 1869 a suit (subsequently to the 
mortgage) had been brought by A^ath Nath Dey and [against *■*] Monmotho 
Nath Dey for partition of certain properties, including tlie garden land and 
promises in question in* the suit, and that m January 1870 the High Court 

* Appeal fiom Original Deoroc No 97 of 1882, against tho decree of Baboo Kiisto Mobun 
Mookerjec, Second Subordinate Judge of the 24-rurgunnahs, dated the Jlth January 1882, 
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passed a decree appointing Commissioners, and directing them to grant 
partition. It further appeared that no return was ever made to that commission, 
so that therefore no actual partition had been come to. 

On the 11th July 1881 Kirty Chunder, having previously been put into 
possessioii, brought the present suit for partition of the properties. 

The present defendant Anath Nath.Dey contended that the present suit 
would not lie, inasmuch as the suit above mentioned brought by him against 
Monmotho Nath Dey m 1869 was for the partition of the same property, and, 
moreover, tiiat that suit was still undisposed of, inasmuch as no regular parti¬ 
tion had been come to, and tliorefore the plaintiff purchased pendente Lite. 

The Subordinate Judge found that the property in suit was the subjecl- 
mattei of paitition in the suit still ponding liefore the Higli Court, and that no 
final order had been passed m such suit, and therefore under s 12 of tlie CXvil 
Procedure Code held that he had no .lurisdiction to try it, and dismissed the 
plaintiff’s suit.. 

The plaintiff appealed to the High Court 

Mr. Evans (Ihihoo Bashchoni Ohusa and Baboo (h'l.sh Chundet ChotidJirij 
with him) for the appellants contended tliat s 12 was only the correlative ol 
s. 13. Section 12 jirovides, that if an issue be in coiir.se of tiial in ^ pending 
case (the lolief sought being tiio same), the Court, sliall not entertain anotlior 
suit to tiy the same issue, and grant tlie same lehef Section 13 says, if any 
issue has been tiied, it s-ball not lie heard over again. 

[99] Neither of these sections lefoi to oases like tins, where theio is no 
issue between the paities, but only admuiistiation of relief on admitted iiglits 

Jit—Tins section (12) doe« not cover the whole ground ooveioil by tlio 
doctrine,o( l/s peiuh'iis The bar (il any) in tins c‘ase is not undei this section 
hut under tlio general rule of hs pendens, Unit a jmrchasei- pendente l>t“ will lie 
bound by the hnal decree, and neoil not be made a paity, and the rule as to 
comitv of Courts which prevents one Coiiit taking up a matter which is being 
dealt witli liy another comiietent Court ovon m the way of administrative relief 
to partition But the doctrine ol lt.s pendens does not apply here, because thcio 
is no active piosocution ol tJic suit - Kinsman v Kinsman (1 R it M , 617) , 
Fisher on Mortgages (3rd edn ), Vol I, p. 583, s. 962 , cf Transfer ol Property 
Act, s, 52 ; and there is no want of conjity because the High Court is not 
dealing with, the matter and the Uigh Couit suit has abated, and is practically 
at an end. 

2Hd.—.The phuntitt cannot obtain the relief ho is admittedly entitled to 
in tho other suit through the fault ot the defendant who is plaintiff m that 
suit. ‘ 

'ird .— Tlie defendant (plaintiff in the old suit) has himself caused the 
alienation to be made by a sRile by the High Court, whicii had cognizance of the 
old suit, and has thus discliarged thepropoity from the oiieration of the old 
suit with the assent ot the High Court thiough whiclihe sold , he theiefoie 
sold it clear of the lis pendens hv liis own act and cannot complain 

Mh — -Tlift- defendant in tlie old* suit had only the equity of redemption 
and the plaintiff m the old smt had the legal estate before the old suit com¬ 
menced. lie has transferred this estate to the plaintiff m the suit with the 
assent of the Court, i^nd therefore cannot say tjiat the jilaintiff' in this suit is a 
purchaser from the defendant in tho old suit, and thoroforo to he bound hy the 
proceedings in the old suit. 

f)fh, - TJiore is no letis conlrstatin, and there is nothing that tho defendant 
can complain of 
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LL.K. iO Cal. iOO 


8th .—There is not any suit pending before the High Court [100] except 
in name, and no interference with the High Court, and plaintiff cannot got any 
relief except by this suit 

Baboo Eajcndionath iio.vc for the JKospondent 

The Judgment of the Court (Gakth, C J., and MacpheiisqN, J.) was 
delivered by 

Garth, C.J. —This suit was brouglit by the plaintiff' tor a partition of a 
large estate of which lie iiurchased an eight annas share in the year 187B, 
under the following circumstances — 

The estate in question was part of a much larger property situate partly 
in Calcutta, and iiartl\ in-the Mofussil, wliicfi belonged jointly to the deien- 
dant and one Monmotho l\ath Dey, in equal shares. 

* By a mortgage made in the English lorin, dated the 12th of March iHOi), 
Monmotho Nath Hey mortgaged to the dciendant his half share in the estate 
m question, subject to the usual pioviso tor ledemption. • 

Default having been nuulo in pavment ol the inoitgagc inunoy, a suit was 
brought in this Couit by the present defendant in the yo?ir 1873 .igamst tlio 
mortgagor foi the recovery of the jnnieipal sum and interest and lor other 
relief. • 

On the 7th of Juh o( the same vear the Higli Cnint made a deeroo by 
consent of the parties, hv winch .in account was to lie taken in the usual way, 
to ascei tain the amount duo for principal and nitorost, and it was fiiithoi 
ordered, that if the mortgagor f.iiled to jiav that amount hy a coitain day, tfio 
mortgaged estate should ho put up (or sale hv jiuhlic auction. 

tinder this decree the nocount was tiken, and the sum found due to ^.ho 
defendant was not paid h> (he nioitg.igoi and consequently the C'^ato was 
put up for sale liv auctiuii. and jmrehasod hv tlu: iiie'.eut plaintiff on Liie 24th 
of June 1878. 

The plaintilt has since obtained possession, and he then, on the 11th of 
July J881, hrouglit this suit .igainst the defendant fur a paitition 

The defendant's aiiswoi was, that in the ve.it lobfflie hioiiglit a suit m 
this Couit, against Moninolho N.itb Dev foi a partition of all tlu' jirojioities 
which belonged to tliem jointly, and amongst, otbeis of tlie ost.ito in question , 
that a deciee was made in tli.it Cioij suit lor p.iititiou on tlio 21st of .I.iiiu.iiv 
lvS70 , and that a Conimissionei was ajijionited unOor that deeroo, who has 
connnenced, hut only partially earned out, the partition 

The defendant, thcrofoie, contends that as tlie e.state in (jiieslion was 
purchased by the pI.Mntilf pending the paititiiin proeoodnigs, it is still subject 
to the former decree, and the plaintiff' has no right io bring tins suit to obtain 
a separate jiartition of it. 

The low’er Court bolds that ,IS the deeiee iM tlie foiinei suit dnecled tins 
property to be partitioned, and as it has not been shown that the foimei suit 
has come to an end, the plaintiff’s suit shoifld be dismissed 

On appeal it has been contended that ilie low'oi Couit is wiong ujion Llie 
giound, that as the mortgage of JBGD w.is made pieviouslv to the paitition 
suit m that year, and as hy the jirocoedings in the mortgage suit .inj interest 
whicli IHoinnotho Nath Doy might h.ivo had is at an onii, the jaojiortv m 
question is no longor the subject of the foi'inei suit, add consequonlly tliorc 
IS no reason why a decree for jiaitition in this suit sliould not be made 

We think that there is imicli reason m tins oonteiifion Wc have 
ascertained by a rolerence to the reconls of tins Court thal tlie mortgage hy 
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Monmotho Nath Dey to the present defendant in 1869 was made previously 
to the suit for a partition , and it therefore only remains to consider, whether, 
at the time when this suit was brought, the property m question, or any 
interest in it, was liable to be partitioned in the former suit. 

The hiprtgage of 1869 being in the English form, the legal estate in the 
property passed to the mortgagee, and all that remained to the mortgagor at 
the time when the partition suit was brought in 1869, was an equity of 
redemption or the bare right to redeem the pioperty on payment of the mort¬ 
gage money and interest 

It IS possible that this right, if it had continued in the mortgagor, might 
have been made the subiect of partition in the former suit, but we consider 
by the act of the defendant liimself that tlie right has long ceased to exist. 
The decree which the defendant obtained in the mortgage suit in the year 1978 
put an end to Monmotho Nath’s light to redeem, unleis he paid the amount 
[102] found to be due on the day named in the decree and therefore at tiie 
time when the propoity was sold to the plaintiff, Monmotho Nath’s interest 
ill it had ceaseid totexist It follows, therefore, that at the time when this 
suit was brought, tliat iiioporty was no longer subject to partition under the 
former suit, and the defence which the dofend.int ha- set up to this suit can¬ 
not avail him 

This result is cortamlv a fortunate one in the nitorosts of justice , booauso 
it cleaily appears, from tlie facts before us, that notliing has been done in the 
former partition suit loi inaii\ years jiast and notbing inoic is iiLely to be 
done. One out of tlie two Coiiimissioners appointed is dead , Monmotho Nath 
himself IS dead alsu , and as the latter sold or squandeiod away all his 
properly holore lie died, it seems iniproliahle tliat'any one will adiniiiistor to 
liis estate. Soth.it had this defence been available to the defendant, the 
plaintiff might have had extroino difficulty in obtaining a partition of the 
property. 

decree will he made for a partition on I ho usual toims, and as the 
defendant has set uji a defence winch tiuiis out to ho unloundod, we think that 
he should jiav the plaintiff's costs in both Courts, but not of couise the costs 
of tJie partition 

Apiu'ul ttUovwd. 


, MOTES. 

[PARTITION^ DECREE— 

“Th. ug’^Lto partition being a c^iitinmiig ciiuse of action, it ha-been s.-iid that, so 
long as the pijp.'it'. is jointlv bold, the di-iinssal of, or fad arc to carry on, the preliramarj 
proceedings c-iunol bar a fresh siyt The piclmuuaiy decree settles the rights of the partie- 
at that date, but not rights aixjiiired since that date ” .— Ca<qier^.s on Res judteata (1909) 
Ill Edn jip 240-‘241, citing, 13 AU . 309 , 14 Boni., 31 , 3 Bom , L. B 94 , 10 C W. N , 839.) 
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[10 Cal. 102] 

APPELLATE CIVIL. 


The 0th September, 1S8S. 

I’RESENT; 

Sir Richard Garth, Knight, Chief Justice, and Mr. Justice 

MACI’HERSON 

Rusaick Das Bairaf{v and another .Defendants 

vevsns 

Preonath Misree and another . . . .Plaintiffs ' 

• - 

Minor, suit by—Perviishitm of Court to (funrdiun to sue—Discretion o/ 
Oouit—Act XL of 1858—Civil Piocedure Code (Act XIV of ]88‘i), 
s. IM)- -lit linn of plaint. 

A volunteer giiaidi.i.n has no right to sue on behalf of a ininoi , the accord or ro^iisiil of 
pormissiou to sue is a matter in the discretion of the Court 

Whoro a .suit IS brought in violation of s 440 of the Code of Civil Piocedure, oi of the 
provisions of Act XL of 1868, the proper course foi a Court to pursue is to return the 
plaint, in order that the error maj be leetificd 

[103] Thus wa.s a suit brought to lecover possession of a piece of land 
measuring 16 cottaiis, and for wasil.it, on the ground that the land was the 
l.ikliira] property of the plaintiffs who were minora, and that they had boon 
dispossessed therefrom by t,he defendants ^ 

The suit was instituted bv one .lagadamba Dabee, an adult sisiter of the 
minors, who did not descrilie herself as next friend of the minor plaintiffs, but 
brought the suit as tlieir guardian, although slio had obtained neither a certifi¬ 
cate undei Act XL of 1858, nor peimission of the Court to bring the suit. 

The defendants contended that Pioonatli, one of the alleged minor iilaintiffs, 
had attained maionty . that Jagadamba Dabee liad no right to bring the suit, 
as she had not obtained any certificate under Act XL of 1858, and that the 
disputed lands were tlie vial lands of one Dinanath Basu, tiie pro forrmi defen¬ 
dant m the suit 

The Munsif found that the evidence disclosed that Preonath was about 
17 or 18 years old, and that lie, not having attained ‘21 years, was therefore a 
minor, and held that under s. 3 of .\ct XL of 1858, Jagadamba liiid a right to 
bring the suit as the property was small, and gave the plaintiffs a’decree. 

The defendants appealed to the Subordinate Judge, who held that in the 
case of Preonath, 18 and not 21 was the age of niajority, but stated tliat the 
evidence of one Juggeshur Roy showed that Preonath had not completed the 
age of 18 when the suit was biought, and that therefore he was still a minor 

The evidence of Juggeshur, however,* was tliat “ he was about 17 or 18 
years old,” and as regards the question of the certificate he found tliat the 
Munsif had acted irregularly in allowing Jagadamba to bring 5ho suit on behalf 
of the minors without making a formal application for permission to do so, but 
that the lower Court had given permission m its judgment on one of the grounds 

* Appeal from Appellate Decree No. .670 of 1882, agamht the decree of Balioo Ainirto La^ ^ 
Chatterjee, Subordinate Judge of Nuddea. dated the 16th of .lanu.irv 1882, affirming the 
decree of Baboo Bhubuii Mohmi Roy Cliowdhry, Second Mutisif of Boiigoug. dated the 
27th of December 1870. 


5 OAt,.—-10 
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given in s. 3 of Act XL of 1858, and therefore he held that the defendants 
contention failed, and further finding that the plaintiffs and their ancestors had 
been in possession for a considerable time without payment of rent to the 
zamindar, confirmed in this respect the Munsif’s decree ” 

The defendants appealed to the High Court 

[104] Baboo Umhica Chwn Bose foi the Appellants. 

Baboo Antmd Gopal Paid for the Respondents 

The Judgment of the Court (Cabth, C.J., and Macpherson, J.), was 
delivered by 

Garth, C.J. —The plaintiff descnlnng herself as»“ elder sister and guardian 
of the minors Preonath Misreo and llina Churn Misree,” brought this suit to 
recover possession of certain land, the jiioperty of the minors, from which she, 
while acting as their guardian and in jiossosnon on tlioir account, had hflen 
dispossessed. 

The defendants, apart fioin tlie merits of the case, contended that Preonath 
Misree had attained maiontv and fuitlier, that, even if ho and his brother 
were minors, the plaintiff had no right to sue on their helialf, as she lield no 
certificate under Act Xli of 1858, and had no [lermibSion from the Court to 
bring the suit. 

It certainly does not appear that aiiv poi’niission, such as that contem¬ 
plated by s, 3, Act XL of 1858, was asJmd foi oi given ; hut the Munsif, in 
disposing of the latter ohiectioii, says ui Ins ludgment “ Managers of small 
properties are competent to hi ing oasos without olitamiiig a certificate , ' ' 

thus the plaintiff is m no wii^ dehaviod ” 

On the other point ho lield that Jh’eonafch’s age was 17 or IH, and that as 
21 Vas the ago of raaioiitv, lie was still a minor 

The same objections were raised in appeal, and have .again been urged 
before us. 

The Subordinate Judge, while riglitU holding that in the case of Preonath 
18 and not 21 years was the age of majoritv, savs “ The evidence of Juggoshur 
Roy shows that Preonath did not coinpi(*to the age of 18 years when the suit 
was before the lower Court, that hcuig so, tlie Munsif’s final decision that 
Preonath was still a minor, when the case was liefoie Imn, is correct.” 

On the other point lie held, that thougli there was urogularity m allowing 
the case to bo brought without a lornial aiiplic.ilion for permission, still the 
judgment sufficiently showed that pei mission was given. 

Now thg Munsif did not decide that Pioonath was a minor, in the sense 
that he I ad not completed the age*of 18 veais The [108] witness whom the 
Subordinate Judge quotes, and on whose evidence the Munsif also relies, 
simply says •“ Preonath’s agg IS 17 OI 18 voars.” How, therefore, the Sub¬ 
ordinate Judge concludes, that Preonath had not completed the age of 18 years, 
is not clear. 

• 

By s, 4'' of the Majority '\ct (IX of 1875) a person completes that age 
at the beginning^of the 18th anuiveisaiy of his birthday, when he is, as is 
commonly understood, 18 years old So that, even if tlie plaintiff properly 

* [Sec. 4 —In computing the ago of any porsou, the day on which ho was born is to be 
, iiicludod as a whole da\, and ho shall bo deemed to have attain- 
Age of majority how od majority, if he f.i 11withm the fi/st paragraph of section 3 
computiid. at the beginning of the twenty first anniversary of that day, 

and if he falls within the second paragraph of section 3, at the 
beginning ol the eighteenth annivorsai v of that dav ] 
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represented the minors, the defendants’ objection, that Preonath was not a 
minor, has not been properly determined, and the decree, assuming that it is 
one practically in favour of the minors, is bad. 

The suit is also open to objection, on the ground that it is brought in 
disregard of the provisions of s 440 of the Procedure Code and of s 3, Act 
XL of 1858, which must be load togetlier. The former section enacts that 
“ every suit by a minor shall he instituted in his name by an adult person, 
who in such suit shall be called the next friend of the minor ” By the latter, 
persons not holding certificates under tlio Act can only institute suits connected 
with a minor’s estate witli tlie iiennission of the Court As pointed out m the 
case of Mrmantoyi Dabta^ Jogodtshiin Dabia (1. L R , 5 Cal., 450), this per¬ 
mission should, if appliea for before the suit is brought, and if granted, be 
formally recorded. The obtaining of permission should either precede or be 
ooBtemporaneous with the institution of the suit. 

A volunteer guardian has not, as the Alunsif seems to suppose, any nglit 
to sue on behalf of a minor, and tlie giving or withholding permission is a 
matter of discretion with the Court It has been held in several cases, where 
suits, though really duectod against a tumor, have been hi aught against a 
person described as lus relative or guardian, and wholiaS*not been properly 
authorized to act for him, that tlie decision will not bind the minor, who is 
not properly on the record as a party. 

The same principle would seem to ajiply in the case of a person suing in 
his own name, and without authoiitv, as guardian of a minor If the decision 
is adverse to the minor’s interests, it might not bind the minor in any future 
litigation. 

[ 106 ] That being so, it would be very unjust to comiiel a defendant to 
proceed with a suit, in which, if he succeeds, the decision would not bind his 
opponents, and it thorcfore* seems to follow, tliat il an objection is made in ^ue 
time by the defendant that the suit has been imjirojieiiy biought, that*objootion 
should be allowed. 

In this case wo consider that the Munsif was very wiong in not returning 
the plaint to the plaintifi’, in order that the error might be rectified. This is 
tlie course winch should always be taken in those cases, where the suit is 
brought in violation of s 110 ol the Code, or of the ptovisioris of Act XL of 
1858. 

We interfere very unwillinglv in thi^ case, because it has been tried upon 
its merits in both the lower Courts, and there seems no reason to suppose 
that the conclusion at which they have arrived is otherwise than correct. 

But as the question whether Preonath was a minor has not been properly 
tried m either Couit, we fool bound to send the case back to the fafst Court for 
the trial of that question If Preon.ith was,a minor, the judgmeht may be m 
favour of both the minor iilaintiBs II lie is not a minor, the lower Court, if 
it thinks fit, may dismiss the suit as rcgaids Piconatli (in which case he will 
be at liberty to bring a fre.sh one), and give a decree in favour of the other 
plaintiff only The costs in this Couit and in the lower Appellate Court will 
abide the result. • 

Appeal allowed and cai,e re7mnded. 


KOTEB. 

[SUITS FOR OR ON BEHALF OF MINORS- 

Where a huit ih brought iii violation of .s 410 of tho Code of Civil Prooeduu' 1H8‘2 (C P C.* 
908, 0. 3‘2, r 1) the proper course tor the Court is to return the plaint for icctifieation : 

10 Cal., 102. 
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The practice is to take the plaint oS the file when the defect is apparent on the face of 
tho plaint (13 Cal 189 ; 13 Bom 7) and when the fact of minority is established only after 
evidence taken on tho point and it is found that the plamtifi knew of the fact of minority 
and only intended to deceive the Court, tho practice according to the Bombay decisions is to 
make an order directing the plaint to be taken off the file, 13 Boin , 7. According to the Cal¬ 
cutta decisions the Court should pass a decree dismissing thr suit, 13 Cal 189. But when 
the plaintiff is found to have had no such knowledge or intention the Court will stay pro' 
cccdings and allow sufiicieiit time to enable the miuoi plamtifi to bo lepresented by a next 
friend 13 Cal. 189 , 13 Bom , 7 

The absence of a certificate is not such an irregularity as to entitle the minor, on coming 
of age to set aside the proceedings on the giound that he was not properly represented, 17 
Cal. 347 — 16 1. A 195, P C 

It IS not necessary to have a certificate under the Act, if in fact he has tho permission of 
the Court to sue, 12 Cal 48, 10 Cal. 134, (snti by (ftiaythmt nj iiMnot irilliout certificate widei 
Act, XL of 1858) 

The Court should picsnmc under ordinal \ circumstances that the permission contemplated 
bv tho Act had been obtained. AWN (1882) 23, A.W N (1881) 173, A W. N (1881) 17§ 

In 4 C P L R 75 it was held that the woids ‘ aii> other sufficient reason’ enable a 
rclatho cf the minor to sue without first obtaining a certificate. Sec also 9 All. 503^ AWN 
1887 (189) 5 C W. N 781 , 31 C.il., 722 , 3 C B J , 29 and also 33 Cal ,*927. 

Upon this aspect of the ease Dr Trevelyan Mtnms, (1912, IV Kdii. p. 254) observes that 
tho obbciv.itions in 10 Cal., 102 must be t.ikcn in coaucctnm with the facts of th.it case.] 


[local 106] 

APPELLATE CIVIL 
'The liJst Aiidusl, 

Present 

Hir Ricpakd Garth, Kt., Chief .Tcstice, and Me Justice 

Macphekson. * 


Ram Coomar Ghose . . . Judgnient-dcbtoi’ 

Pvobunno Coomar Sannyal and anotlioi .Decree-holders.' 

Cost-)--Practice— Costs of piuitiiuj and tiunslation—Appeal to Privy Council. 

Costs of pnntiiig and translation, certified bs the Deputy Tfi gistrar of the High Court, 
are a neccssaiy part ot the costs of an appeal to the Piivy Council 

The amount ot such costs is left to be ascertained bv the High Court and is not assessed 
by the Privv Council Ofticc. 

This was an apjieal from an order reiooting an a])plicdtion, asking that 
the costs of translation and ])unting, ceitifaed by tlie [1073 Deputy Registrar 
of the JLgli Gouifc, shoidd ho disu^lowed to the decree-holders, inasmuch a.s 
they had i.uC been allowed by the Privy Couiioil when tho case was before 
that Court on appeal 

The Distiict Judge rejected the application on the ground that such costs 
were, according to the practice of tlio High Couit, as siiown in the case of 
Saroda Prasad Mullick v, Lachmipui Snujh (9 J3 L R., Aji, 23 . 18 W. R., 89), 
realizable in addition to the sum allowed by the Privy Council 
The judgmi^t-debtor appealed to the High Court. 

Baboo Okil Chtmder Sen for the Appellant. 

Baboo Saroda Churn Milter for the Respondents. 

The Judgment of ,the Court (Gautii, C J , and Mac’PHERson, J.) so far 
aw is necessary for the pui poses of this leport was as follows •— 

;* Apiical from Original Order No 102 of 18H.J, .igauisl the older of J F Browne Kko 
J udge of 21-P.'.rgiinuahs, dated the 3id of March 1888 ’ 
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Garth, C.J.—We thmk that the District Judge was right in allowing to 
the I'espondonts the costs of translation and punting in the High Court Those 
costs do undoubtedly form a necessary part of the costs of the appeal to the 
Privy Council, and we find that in piactice the Privy Council have been in the 
habit, when they allow the costs of an appeal, of leaving the amount to be 
ascertained by the High Court The only costs which are assessed in the 
Privy Council Office are those which aio incurred m England. 

This is explained in the case decided by Mr. Justice Markby, Saroda 
Prasad Miilhck v. LachmipiU Sim/h 19 B. L B , Ap., 23 * 18 W. E., 89), which 
seems to be a direct authority in favour of tlie respondents. 

The appeal will be dismissed with costs, which we assess at two goldmohurs. 

' , Appeal dismissed. 


, NOTES. 

[PRIVY COUNCIL PRACTICE-COSTS— 

i>ee .ilho J5 W R , :56G , IS \V R , , 25,J, 23 W. R , 4G3 

As rc'g.nds th(' dusdilJovvarice of cost^ Oi^otis’cmed l)> tho nitroductioii of iirolovant uiiitter, 
scr n Cal , 211.] 


[108] APPELLATE CIVIL. 


The loth Anqiisl, IHHd 
Present 

Sir Eichard Garth, Kt , Chief Justice, Mr. Justice 
McDonell and Mr. Justice Tottenham. 


In tlio matter of the Petition of Ilurbuns Sahay and another 


Huihuns Sahay and anothei 
VLtsns 

Thakoor Porsad ' 


Appeal —Lctteis Patent, cl. 15—Difcreace of opinion bclioeen 

Jiulges III revicio 

Where two Judges of a Division Bench h,i\c coiumied lu a fln.il dccice, the fact that 
there is a dilieicuee of opinion .is lo one point, ainoiigst others, raised in review on the judg¬ 
ment on which su(h final de.ice is based, is no ground for an appeal under s 16 of the 
Letters Patent 

The plaintiff hiought this suit to recover possession of a fractional shaie 
of a. temjiorarily settled estate calk’d Mehal Bonariiur, alleging that he had 
been dispossessed froin iL by Uio defendants, who weie tlie auctiorf-purcliasers 
of the lights and interests of certain otliei of the defendants in tho*suit. 

The Couit ol First Instance gave a decision against the plaintiff. 

The plaintiff appealed to the High Court, Init died before the hearing, 
and his widow was substituted as apiiollant oii the record. On this appeal 
the decision of tlic lowoi Court was leveised 

The defendants applied foi and ohtainoii a review ol the judgment of the 
Appellate Court , on the hearing of the leviow one of tho Judges was inclined 
to allow the whole case to b(' re-ojiened, whilst the Senior Judge thought that 
it should be limited to one iioint only, altliough both Judges agreed that the 
Court had power either to hunt the review to one point, or to re-open the 
w'hole case ' * . 

♦Appeal under cl 15 ef llie Letters f^atiiit No 1 ol 18.42, against the decree of 
Mr Justice MitTEH and Mi Jnstue MacIjIUN, dated the 2nd Mareh 1882, in apiical 
from Original Decree No. 25 of 1879. 
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SUREDtDEA EAtH iANERjEE i). 


In dealing with one of the questions raised in the review, both Judges 
were of opinion that the share awarded to the plaintiff by the decree of the 9th 
May 1881 should be reduced from one-half to one-third ; as regards another 
point raised, Mr Justice Maclean differed fioin Mr. Justice MiTTER, and 
on this point, therefore, the judgment of the Appellate Court remained untouch¬ 
ed by the order on review, in accordance with s. 628 of the Civil Procedure 
Code. 

The defendants appealed under s. 15 of tho Letters Patent 

[109] Mr. Branson and Mr. Tioidulc for tho Appellants 

Baboo Mohiny Mohun Roy and Baboo Jogosh Chtuider Roy for the 
Eespondent. 

The Judgment of tho Couit (Cartii, C J., and MoDonell and Totten¬ 
ham, JJ.) was delivered by 

Tottanham, J. —We think tins appeal should bo dismissed with costs 
upon the preliminary ground takoti by tho pleader for tho respondent, vis , 
that tho Judges of the Division Boncli, having concurred in the final decree, no 
appeal lies under the Letteis Patent 

The fact that one of tho Judges was inclined to lot the whole case be 
reopened on review, whdo the senior Judge thought that it should be limited to 
one point, does not entitle tho parties to an apjioul from the order so limiting 
it; and it appears to us that we have no autliorit\ to pronounce any opinion 
as to the correctness oi otliorwise ol that older. 

Appeal dismissed. 




* 


NOTES. 

[6Ve Also (I'JOi) () I3oui L R 2'30 ] 


'[local 109] 

PEIVY COUNCIL 


The Hill and IhthJaly, ISbd. 

Present 

Sir B. Peacock, Sir M E. Smith, Sir E P. Collier, 
Sir E Couch and Sir \ Uorhouse. 


Suiendra Nath Banerjee 
oersm 

Tho Chief Justice and Judges of the High Court 
at Fort VVilliani in Bengal 

• 

foil appeal from the High Couit at Fort William in Bengal, j 


Contempt of Couit—PuSlication of hhcl icflertiwj upon a Jwlge in his 

judicial caiiacily— Offence not inelnded in Penal Code _ 

Defamation—Criminal Pincednrc Code.fX of IHH2), s 6—Power 
of Courts of Recoi d under common law Jurisdiction of 
• High Court to punish snmviai ihj. 

Tho High Courts, m the Indian Prosidont it s luo ■,upoiior Courts, of Record. The offence 
of contempt of Court, and the powi-rt, of the High Cjurts to iiuniHh it are the same in such 
as in the superior Courts iii England Those poiyors, avhich fo’rraed mrt -? the eom- 
toey'townr*' conterred nfon the Supreme Couits, when they weie established in the Presi- 

The Indi.iu Penal Code does not provide against a coi.temni. of Court i,. i.u 

publ,cation of a lifiel out of Court, when the Court .. „nt sitting, ar!d nmther S^hlpt^jS^ 
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“ of Defamation,” nov elscwhore [110] provider for the punishment of a contempt of Court 
committed by the publication of a libel reflecting upon a Judge in his judicial capacity, or in 
reference to his oondiiot in the discliarge of his public duties. Because the publisher can be 
punished for ” defamation ” under the Code, it does not follow that he cannot be puni.shed 
summarily by the High Court for a contempt of Court He can be so punished with fine, or 
imprisonment, or both. 

The provisions of s. 6 of the Code < f Criminal Piocedure, 188i, relating to thc'procodure 
under which ‘‘ all offences under the Indian Penal Code, ” and ‘‘ all offences under aii> other 
law, ” are puiiishod, do not include a contempt ol the High Court committed by the publica¬ 
tion of a libel out of Court, when the Court is not sitting, although such contempt may 
include defamation Such a contempt is more than more defamation, and is of a different 
character. 

The jurisdiction of the High Court to commit for contempt has not been affected b> the 
Code of Criminal Procedure, 1882 . 

By the common law every Court ot Kccord is the sole anfl exclusive judge of what amounts 
to a^conterapt of Comt 

This was a petition for special leave to appeal from an order of the High 
Court, dated the 5th May 1883, whereby the petitioner, who was the editor 
and proprietor of a weekly newspaper published m Calcutta, And called the 
Bengalee, was sentenced to a term of imprisonment for two months n the 
Presidency Jail, for a contempt of Gouit. * 

The alleged contempt of Court was contained in the following article, 
which appeared in the Bengalee on the 28th April 1883 

“ The .Judges of the High Couit have hitherto commanded the universal 
respect of the community Of course, they have often erred and have often 
grievously failed m tlie performance of their duties , but their errors have 
hardly ever been due to iinpulsn eiiess or to the neglect of the commonest eon- 
sideiations of jirudence or deconcy We have now, however, amongst us a Judge 
who, if he does not actually recall to mind the days of Jeffieys and Scroggs, 
has certainly done enough within the short time that ho has filled Jihe High 
Court Bench to show how unworthy he is of his high oflico, and how by nature 
he is unfitted to maintain those traditions of dignity, which are inseparable 
from the office of the J udge of the highest Court in the land From time to time 
we have in tlieso columns adverted to the proceedings of [111] Mr Justice 
NobHIS, but the climax has now been reached, and we venture to call attention 
to the facts, as they have been reported in the columns of a contemporary. The 
Brakmo Piibhc Opinion is our authority, and the facts stated are as follows;— 

Mr. Justice NdRBiS is detenuiuod to set the Hughli on fire The last 
act of eubburdusti on his Lordship’s part was the bringing of a Salgram (.a 
stone idol) into Court for identification. There have been very many cases 
both in the late Supreme Court and the present High Court of Calcutta regard 
ing the custody of Hindu idols, but the pres\tlmg deity of a Hindh household 
has never before this had the honour of being dragged into Court Our Cal¬ 
cutta Daniel looked at the idol, and said it could not be a hundred years old 
So Mr. Justice N OR Ills is not only versed in law and medicine, but is also a 
connoisseur of Hindu idols. It is difficult to say what he is not. Whether 
the orthodox Hindus of Calcutta will tamely submit to their family idols being 
dragged into Court is a matter for them to decide, but it does seem to us that 
some public steiis should be taken to put a quietus to the wild«eccentricities of 
this young and raw dispenser of justice.’ 

On the 3rd May the petitioner, (together with one Raincoomar Dey, the 
printer and publisher of the Bengalee), was served with a rule calling upon him 
to show cause on May ‘ith why he should not be committed to jirison, or 
otherwise dealt with according to law foi contempt of Court, in his having 
published the above article, containing contemptuous and defamatory matters 


79 



1.LE. 10 Cal. 112 SUBEiNDBA BATH BABEBJEE V. 

concerning Mr. Justice NoRKis. This rule was issued on affidavits, of which 
the petitioner obtained copies in the afternoon of the same day (May 3rd). 

In reply to these affidavits, the affidavits of Ramcoomar Dey and Surendra 
Nath Banerjee were produced in the High Court. The affidavit of Ramcoomar 
Dey statjed that he had no concern with any matter which appeared in the 
paper, nor anj' power to prevent any mattei ajipearing therein , that he was 
imperfectly acquainted witli the Mngltsh language, .and though able to set up 
works in Englisli, he did not readilv understand the sense and meaning of 
what he composed and set up . tliat ho had no knowledge that the article in 
question contained CllSj anv contemptuous or defamatory matter, and so far 
as he had any hand in it.s publication, ho expressed his legret that any such 
matter should have appeared in the paper ol which he was printer and pub- 
lisJier, and submitted hiiiasell to the favouralile consideration of the Court,^ 

Tlie affidavit of Surendia Nath Banerico was as follows — 

“I, Sutepdra Nath Hanoijee, ol No 33, Neogee Tookur East Lane in ^ 
the Town of Calcutta, at piesent residing at Moniiampoor in tlio district oi ' 
the 24-Pergunnahs, inhabitant solemnly .iHivin and say as follows —- 

“ 1st—That on Thursdax, the 3rd dax of May instant, I was sprved with 
a rule issued by this Honouiable Coiiit in tins matter on tlie day previous, 
calling upon tlie above-named ri<aincooniai Dev, as tlie pnntei and publislier, 
and myself as the editoi of the iiei'iodical xxurk, the Ih'tuialee, to show cause 
before this Honourable Couit on Fiidax, the 4th day ol May instant, at the 
sitting of the Court, wliv v\i‘ should not he oouimitted, or otheiwise ilealt with 
according to law, for contempt of Court alleged to have been committed bv us 
in haxnng unlaxvfullx published a ceiLaiii aitidc in the said pel lodical xvork, the 
BAiqalae, of the 2Bth day of April last, contairiinl? certain oontomptuou'^ and 
defamatory matters of and concerning the Tlon’hlo JdEIX Frebmivn Nouuis, 
one of the Judges of thio ITononrahle Com L 

“ 2n(l —That, upon heing solved xvilji Mu' said lulo, 1 bespoke and there- 
aftei'obtained office copies of the grounds upon which the said rule is based, 
which grounds I have pel used 

Snl. —That! admit that, as is stated in the affidavit of Mr. Uenry 
Adams Adkui, Officiating Solicitoi to the Covornment of India, the abovenamed 
Ramcoomar Dev is the punter <111(1 publisliei of the said periodical work, the 
BimqaUui, and I am the proprietor and editoi thereof 

“ ~ That the said poiiodical xxmrk is made u[j entirely under my 

superiiitendgnco, and that the said Ramcooinai Dev, who is but indifferentlv 
acquaixP.f'f! with the English lapg*iagc has no authority over any editorial 
matter appealing in the said jieviodical vxoik, and further he could not, if he 
wished so to do, prox'ont any aiticle oi paragraph appearing therein. 

“ rdh .— That the issue of the said jioiiedical work of the said 28th 

day of April 1883 was made up aad pulihsluxl entirely on tny responsibility, 
and to the best oi my knowledge, infoimation and belief, the said Ramcoomar 
Dey did not roa*! anything contained therein in the editorial columns before the 
publication thereof. 

Qth —I further say that, except as an honourable and learned Judge of 
this Honourable Court, 1 have no knoxvledge xx’hatsoover of the said Hon’ble 
-ToHjS Freeman Norris, and that m xvriting and publishing what I did in 
connexion with his Lordshp), T acted cntnolv bond fide, and, as I believed, in 
the interests of the public good 
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“ 'Itti .—^That there appeared ia the said issue of the 28th day of April 1883 
two paragraphs in connection with tlie said Hon’ble John Frreman Noreis, 
one at page 194 under the heading of “ News and Notes ” of Tuesday, the 24th 
day of April 1883, and the other at page 199 amongst the Editorial notes. The 
said two paragraphs are as follows. [Here followed the above paragraph, 
on which the rule was issued, and another paragraph, relating to ‘different 
matter, but also reHecting upon the conduct of Mr. JUSTICE NOREIS.I 

8//i.—Tfiat the Jhaknui Public Opnuoii, referred to in the said paragraph 
is a periodical work published in Calcutta every Thursday, and is believed hv 
the public, and I believe it, to be under the editorship of a gentleman jiractising 
as an attorney of this Honourable Court. 

“ 9th. —That the matter of complaint made in the said first paragraph 
apjieared in the said Brahma Public Opinion, to the best of my knowledge, 
information, and belief, in its issue of Thnrsdav, the 19th day of April 1883, and 
no contradiction thereof, nor any explanation tliereof, appeared either in the 
said Brahma Public Opinion, or, to the best of my knowledge, mforniatiou and 
belief in any other newspaper 

“ lO^fe,— That the matter of complaint made in the said second paragraph 
apjieared in the said Brahma Public Opinion in its issue of tho 26tli day of 
April 1883, and no explanation or contradiction thereof appeared in that paper, 
or in any other newspaper, before tlie publication of tlie said issue of the said 
periodical woik. 

£ 114 ] • 'Will —That 1 honestly believed the statements in the saidHra/imo 
Public Opinion to bo tiue, and the par.i-graplis aforesaid which were both written 
by me, were so written under such belief and under a sense of pulilic duty tliat 
conduct, such as was imputed to tho said Ilon’ble John Feeeman NoUHIS, 
should 1)0 brought to tiie notice of the iniblic and censured • 

“ 12i/i.—That fioni tho affidavits of Mr Williairi Kobeit Fink, tho Assist¬ 
ant Eegistrai, and the Ofliciating Chief Clerk of tins Honourable Coiut, and of 
Baboo Baneyniadliui) Mookerjce, one of the Interpreters of this Honourable 
Court, tho truth of which I entirely and unhesitatingly accept, J now find that 
the statements contained in the said Brahma Public Opinion lelating to the 
production of the said Salgrain in Coiut were inaccurate and misleading, and 
that the said Hou’blo JOHN FREEMAN NoiiRls, instead of acting m a. ziibbmdusli 
manner as alleged, acted under pressure from the parties, who are both Hindus, 
apparently against his own inclination 

“ ISth. —That 1 have received contradictory statements with regard to the 
statements contained in the said first paiagrapli, some asseiting ttiat they are 
inaccurate and misleading, others maintannng the contrarv , and I have not 
been able to ascertain which of these contradictorv .statements represent the 
truth. 

“ Wth. —I say most emphatically, that if i had known, or had any roa.son 
to believe, that the statements of the Biahtno Public Opinion aforesaid were in 
any respect inaccurate, I wpuld not have made the observations I have, and I 
am truly sorry tliat I was misled into making them, and I withdraw them 
unreservedly ; but I repeat that my observations were made perfectly band fide, 
and without any motive of any description whatsoever other tlian tlie motive 
to promote public good. 

“ 15th. —That the circumstances of British India are such, tliat this 
Honourable Court and the other High Courts in the other Presidencies ai e looked* 
upon, and I believe justly looked upon, as the staunchest, the most upright 
and the most impartial upholders of tho just rights and privileges of all sections 
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of the community, and any action on the jjart of any Honourable and learned 
Judge of these Honourable Courts tending to show the least disiegard of such 
rights and privileges is viewed with [Hd] great alarm by the community, and I 
conceive that it is the duty of all journalists to maintain that no such disregard 
is shown. 

“ lC)Th,—That I express iny deep regret at having unwittingly endeavoured 
to cast an undeserved slur upon the said Hon’lile John Freeman Norbis, and I 
place myself unreservedly in the liands of this Plonoinable Court, being satisfied 
that the apology whicli is lioreinbefore contained is, under the circumstances, 
due from me to the said Ilon’ble John Freeaian Norris and this Honourable 
Court, and I furtlier submit invself to the favouralilo and indulgent considera¬ 
tion of this Honourable Court ' 

“ 17/Ji.—That 1 am advised that this Honourable Court has no jurisdiction 
to issue the said rule, oi to deal v\itli me oi tlie said Kamcoomar Do'y 
summarily; but the <|uestion, I am also advised, it, one of extreme difficulty, 
and I know it ^o be one of groat public iinpi)i t nice, and one which will require 
much time and attention to lie -lealt witli as, in niy pidgineiit, it sliouht be 
dealt with. , 

“18^1^1.—That the said iiile was sei ved upon me at half-past eleven 
o’clock, and I received the said grounds at anoiit a qiiai'tcr aff or 2 P M , and 
though my attornev and J h.uo made our liest endeavouis to secure tlie 
services of counsel learned in the law to aiijieai foi me and aigiie the said 
question.*! have not .succeeded in getting one piep.a'ed to do so this morning, 
and 1 liurnhlv pray tli.at time may lie grinted to me siifiicient to enable mo to 
have the said question .iiguon , and I make tins juayei entirely subject to the 
apology which 1 have m ide and without in any way detracting from or 
we«kening the same in any particuLu whatever." • 

On tTie 4th May the rule came on tor lioarmg before the Chief Jiistico 
and foui .Judges of the High CoiiiL (Garth, C T , Mittrr, J . CaNNiNdiiyM, 
J., McDonell, j , and Norrts, J ) 

Ml. Bonnaricp appeared to show cau,'>e , and after reading the poition of 
the affidavits coutainiug the apology foi having inseited tlie article, .stated 
that he was not pieparod to support the pia\ei for an adjournment contained 
in the IHtli paragraph of the affidavit of the potitionoi , that oven if that 
prayer weio granted, he would not he in a position to argue tlio (juestion of 
the jurisdiction of the Couit, and that if lu> were in a position to aigue it, lie 
vfoiild not do so 

[ 116 ] The Court on the next dav (May dtli) delivered tlie following 
Judgments pn the matter .— 

Ganii, C.J. (Cunninhham, "McDonehl anrl Nhrris, JJ , coneurrmq). 
—Baboo Surendra Nath Banerjoe, you have been guilty of a gross contempt 
of tins Court m publishing in the liomjalcc. Newspaper, of winch you are tlie 
editor, the article which is the subject el tlii-; lule 

We understand from ymur covinsol, Mi. JJ.mnerfee, that w'halevor your 
oiiginal intention may have been, you now admit tliat you liave been guilty 
of such contempt, and you have submitted what professes to lie an apology to 
the Court in the affidavit which was read yesterday by your counsel. 

You haye certainly acted wisely in not altempting to justify an act wliicb 
you must be well awave is wholly unjustifiablfe, and your counsel has also 
•exercised a wise discretion in not insisting upon a point which we observe is 
suggested in vouv affidavit, that this Court had no power to institute these 
proceedings. 
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It is impossible that any reasonable man who is acquainted with the real 
truth of the matter, can lead the article in question which you admit to have 
been composed and published Iiv youisell, without seeing that it is a most 
scandalous and M'holly indefensible attack upon Mr. JUSTICE Noiiius, 

You begin tlie article by accusing that learned Judge of neglecting in the 
discharge of his judicial duties the coiinnonest consideration of prudence and 
decency, you go on to comparo him witli two of the most notoriously 
untighteous Judges that ever disgraced' the English Bench , and you denounce 
him to the Indian public as uttorlv unwortliy of his high office, and unfitted 
by nature to rnaintain those traditions of dignity, which are inseparable fiom 
the position of a Higti Court Jiulgo As a climax to those accusations, you 
quote the following passage Ironi the IJiiihinti Public Opinion, reflecting ujion 
the learned Judge’s conduct in a particulai cause, which was then, and 
is flow, pending in this Court “ Mi Justice Norris is determined to set 
the Hugli on fire The last act of ztildu’idusti on his Loidship’s part was 
the bringing of a Salgram (a stone idol) into Court for identification. Tlioro 
have been verv inaniy cases both in the Sujireme Court, and the present 
High Court of Calcutta, regarding the custody of ni73 Hindu idols, hut 
the presiding deity ol a llimlu houscliold has no\er before this hatl the 
honour o£ bong dragged into Couit Our Calouttta Daniel looked at the idol, 
and said it could not be a hundred ^oars old So Mi JUSTICE NoRRIS is not 
only veised in law and niediciiio, but is also a connoisseui of Hindu idols It 
IS dilheult to say what bo is not Whotlioi the orthodox Hindus ai Calcutta 
will tamely submit to thou faniilv idols being diagged into Couit is a matter 
for them to decide, but it does soom to us that some public steps should bo 
taken to put a (luietus to tlic wild eccentricities of this young and raw dis¬ 
penser of Justice ” 

njion the basis of that statement in tlie IJiahvio Public Opinion, without 
informing youiself whetbei it was true oi false, and without ever making 
enquiry into tlie cii eumsLanees of the case, you piooeed recklessly to comment 
upon the conduct ol the Judge <ind to bold bun up to jiublic execration in the 
following language — 

“ What are wo to think of a Judge, who is so ignorant of the people, and 
so disrespectful to then most cherished convictions, as to diag into Court 
and then to inspect an object of worsbiji, which onh Biahrnins are allowed 
to approach, uftov having puiified theniseives accoiding to the forms of their 
religion ? Will tlie Covoriinieiit of India take no notice of such a proceeding ? 
The leligious foeluigs of the iioople liavo always been an object of tender caie 
with the Supreme Govoinmont. Here, howevei, we have a Jucigp who, in the 
name of Justice, sets those feelings at defiance, and commits w;hat amounts 
to an act of saciilege in tho estimation of pious Hindus. Wo vontuic to call 
the attention of the (lovornnioiit to the facts here stated, and we nave no 
doubt duo notice will be taken ot the conduct of the Judge ” 

S'” 10 Now so fai from there being the least foundation for this tissue of abuse, 
it ajipears from the aftidavits ujion whicli this rule was issued (which are now' 
admitted by yourself to be perfectly cori’ect) that tlie account given in the 
Brahmo Public Opinion and your own comments ujion it, wore whollv without 
foundation. • 

The truth of the. matter was this la a case which w'as tried before tlie 
learned Judge, a question arose as to the identity o( a certain thakoor or idol. 
It was necessary for the jiiiVposo of delcrminmg that question to ascertain 
whether a particular [118] thakoor, whicIi was then in the custody ot ond 
Bhuttock Nath Pundit in the Buna Bazaar, was tho family thakoor of certain 
parties to the suit. 
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For fche purpose of defceraiining that question, it was suggested by the 
counsel Ibn both sides that the thakoor should he brought into Court for the 
purpose of identification. 

Mr, Justice Norris hesitated to take that course, until he had enquired 
from the attorneys on either side, who were Hindus, whether there would bo 
any objection to it Their answer was that there would be none. His Lord¬ 
ship then further enquired from a persen named Gouree Kant Burmiin who 
^ was in Court, and who was an agent of the plaintiff, whether he saw any 
objection, and his answer was, that the idol could not be brought into the 
Court itself, on account of the coir matting, witli which the floor was covered, l)ut 
that it might be brought without objection into the corridor. 

The learned Judge then, in order’ to satisfy hinisolf still further, sent for 
the Court interpreter, Baboo Banimadliiib Mookerjee, who is an officer of great 
experience and a high caste Biabmin, and made tlic same enquiry of him 
He asked whether the thakooi was a Salgraiu, and finding that it was, made 
the same answer as Gouree Kant, namely, that it could not be brought into 
Court on account of the matting, hut tliat it might with jierfect propriety bo 
brought into the cdrndoi. 

Upon this his Lordship granted the application, and & subpnnia duces tcciim 
was issued to Bhuttock Natli Pundit to produce the thakoor the same day, and 
in order to ensure the orders of the Court being jirojierly carried out, it was 
further oraered that the Interpreter himself should proceed with the officer to 
Bhuttock Nath Pundit's liousi, who was himself a Brahmin, and should see 

* to the projjer conveyance of the thakoor to the Court. 

We have then tlie affidavit of B/iiiimadhub Mookerjee himself, who, after 
connrmiuc tlie above facts, inloi ms us that in obedience to the order of tlio 
Court, the thakoor was duly convevcd into the corndoi by himself and the 
Pundit, and the learned Judge, attended In counsel on both sides and the 
attorneys, left the Court and wont into the corridor for the purpose of inspect¬ 
ing it 

It seems, therefore, imjiossible foi an> one, however strict his Cll9j 
religious view’s on sucli subjects may be, to say that Mr. JUSTICE NofiRls 
did not take f fie utmost jiains, in the fust place, to ascertain whether the thakooi 
ought to ho brouglit to Llic Court at all, and in tiio next jdace to provide that 
it should be brought there witli all due resjioct and jiropriety 

It mav be perfectly true that Eurojiean Judges, and more esjieciallv Barrister 
Judges, arc often imporfocly acquainted vmUi the religious views and feelings, 
of the Hindu community, and the utmost tliey can do, when occasion arises, 
is to consult those who are best informed ujion the subject, and to bo guided by 
their advice 

But we now understand from your own affidavit, as well as from your 
counsel, Mr. Ilo7inerjrc, that you aflftiit that the learned Judge did everything 
in his pow’ei to ascertain the truth of the matter, and to avoid giving the least 
offence to the lellptous feelings of your countrymen. 

It therefore, only lemauis for us to consider what punishment we ought to 
inflict upon vou 

• It is, indeed, a very lamentable thing, and I trast that your own country¬ 
men will also be of that opinion, to find a gentleman of your jiosition and a.ttain- 
ments, who was once a member of the Covenanted Civil Service, and is now an 
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Honorary Magistrate of this city, making use of his influence* as a newspaper 
editor to vilify and bring into public contempt, without any justiticatioll w'hat- 
evei', a Judge of the High Court. 

If the offence had been commiited by any young inexperienced man of no 
education or knowledge of the world, or by a parson in the position of Eameoo- 
mar Dey, who stands beside you, we iniglit ascrilie it, in some degree'at least, 
to ignorance or want of consideration . But you have had great educational 
advantages. You know, or should know as well as anv one, the duties and 
responsibilities of gentlemen connected with tlie Press You profess in your 
affidavit to justify your offonco by putting foiward as the basis of your false 
charges against Mr. Justice NoiilllS, a statement in the Brahmo Public Opinion 
which you say you behev'oel to be true, and uiiou whicli you considered yourself 
at liberty to enlarge and comment wdth extreme severity 

•[120] Moreover, whilst \ou piolcss to admit that your charges were 
totally false and unLoundod, and made witliout any sort of enquiry on vour 
part, you still maintain that yon made them “ in jierfect good faijih, and in tho 
interests of the public good.” 

Furtliermore, you have made mention m your allidavit ®f auothei article, 
extracted from the Brahnio Public Opinion, which is also apparently intended 
to reflect upon Mr Justice XoillUS, and tho suliiect of which has nothing to do 
with the iircsont proceeding Your counsel, though invited to do so, lia.s wholly 
failed to explain to the .satisfaction of tho Comt wdiv chat article was inserted. 
A.nd >ou mu.st have known poifeclly well that the allidavits, upon v^iich tho 
rule was issued, were not directed to the subject of that article 

These matters in your .iflidavit, so far from extenuating youi offence, 
appear to the Court to be an aggiavation of it. 

The Judges are at a loss*to understand how a libel so gross could possilfly 
have been inserted m your paper “ m qood faith .” and they find great Jlifhculty 
in believing that a gentleman ol vour cducalion, and a newspaper editor, could 
be so utterly ignorant of the l.iw of libel as to supjioso that you were at liberty 
to publish these attacks upon'the conduct and chai actor of a High Court 
Judge, merely because you found tliom, though in a less viiulont foiin, in 
another native newspapoi. 

The Court is quite willing to make some allowanco for your affidavit 
having been drawn, as your counsel informed us was the case, in a burry, and 
without consideration But tliey cannot look upon it for tho reasons which I 
have just mentioned, as any extenuation of vour offence 

We feel that it is absolutely necessary to vindicate and maintain the 
authority of the Court, and to guaul agaiusi the rejietition of the giiavo offence 
which you have coirimitted, by imposing upon* you, (not a lino, which in ymui 
case would be a mere nominal jienalty), hut such a substantial punishinent as 
may serve as a wholesome warning to vourself and others. 

The Court’s order is, that you be imprisoned on the civil side of the Piesi- 
dency Jail for the space of two months, , 

ri2i] The majority of tho Court regret, that in determining theawaid of 
punisliment, my brother Mitteh’S views should not bo in accordatico witJi theirs. 
We are, of course, fully aivaro of the precedents to which that learned Judge 
refers , but in the first place, w’e think the facts of those cases are veiv diffe¬ 
rent from the present, and m tide next place we find ample precedent in Eng¬ 
land m cases of gross libel, whore a more severe punishment has been awarded. • 

We fail to see, why jiorsoiis charged with contempt of Court for hind m a 
proceeding of this nature, should be subjected to a less severe punishment, 
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than if the pi’oceeding had been by criminal information, or by the more 
ordinar^^ process at the criminal sessions. 

Had your affidavit disclosed a more Iionost .ind candid avowal of your 
guilt, without making mention of those matters, which the Court cannot find 
to have been introduced for any useful pur/ioso, oi from any proper motive, 
they might have considered it sufficient for the ends oi justice to have visited 
you witli a more lenient punishment. 

Eamcoomar Dey, you have also been guilty of a contempt of this Court 
for having been tiie means, as the printer and publislier of the Bamjalee news¬ 
paper, of circulating the article in question 

We are, of course, by no means piopaied to say that as a rule the printer 
and pulilishor of a newspaper is not I'ullv losponsible, both civilly and crnninal- 
ly, for everything that is inserted in that paper, ibit wc find in this insti&nce, 
not onlv from your own affidavit, but lioin that ol Jiaboo Surendra Nath 
Banerjee, who has very projicilv done his he..t to jirotect \ou, that you know 
tho English language very imperfectly, and tliat ’\'oii liave evidently been the 
mere instrument of the editor, under whoso orders vou acted. 

We, therefore, think that vou ma-^ witli piopnetx ho discharged 
Mitter, J. — I concur in tho finding that both Kanicoomai De> and Suren¬ 
dra Nath Banerjee are guilty of contempt ot CouiL But alter giving my best 
consideration to the question ol the puiiislimoi'ti that should bo inflicted, I am 
unable to agree in the view ot the imijonty of the Court Theie have lieen 
in this [122] Court two cases ol a smiilai u.iLuic sinee its establishment. One 
is In the mattet of Pifraui (1 Tlyde, 79) Tlieotlior case is not reported in any 
authorized icport, but is .veil known as 3o///eJ’.s co.v Jn both those cases at 
the first hearing the jiorsons charged with eoritonqit did not admit their guilt 
The matter was discussed fully, and after tlio CouU had pi onounced its decision 
tnat thOjV were guilty, suitable apologies woie tnado 

In the case before us, tho peisons eliargod with contempt have at once 
admitted their guilt, and have expressed tiv'ir deeji regret at having unwitting¬ 
ly cast an undeserved slui ujion a learned .Judge of this Court 

In the first-mentioned case, Sii J3Al{\i:s I’jjacock, C J , in delivering tho 
judgment said " Although the majoius oi the Judges were ol oiiinion that 
both these gentlemen,” i r , tho persons cliaiged vvith contempt, “ have acted m 
contempt oi Couit, they liid not wish to \isit t!ie otlenc-e with an\ punishment, 
tlio Couit Aould lie content with an ai'ologv. nor need t!ic apology bo an abject 
one, hut simply sucli as would conves tlio expression ol tlioii sorrow at having 
committed that which tlio Court corisidcj ed to ho ooniempt ” Jn accordance 
with this tycprossion of opinion a suitable apologj w as mado, and no punishment 
was intiictQd 

In trie -'ther case tho sentCHec ol tiio Couil w.is that Mr. Taylcr should 
stand committed for one month to the ci\il sale o) tho I’lesidoncy .)ail, and 
that lie should pay a fine ol Ks. 500, and that lie should he furthed imprisoned 
till tho fine was paid 

There Sir Baknks Pkacock, C J , reiernng to an apology which had been 
published by Mr. Tayler before llfis sentonco was passed, said 

“ II you think fit to add to the apology which you have alioady published, 
(and it is for >^u to decide whetiior you can conscientiously do so or net), the 
Court is willing to mitigate the sentence If aftei what you have heard, you 
state that, upon reflection vou find that the charges which you made against 
Mr. Justice DwABKANATH MiTTEli ivero unwarranted and yvholly without 
foundation, and that you are sorry for having made thorn, vou may do so, and 
you may udd. if you wish it, cither that you did not intend to cast 
any relieetiuii upon any of the other Judges, or that tlie retiyc-tl233tion 
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oast was unfounded, and if you publish that apology in tlie Englishman 
you may apply on Monday, the 3rd of May next, for your discharge on 
payment of the fine.” 

This sentence was passed on Saturday, the 24th April 1869, and on the 
27th April following Mr. Tayler, having made a suitable apology, was released, 
the remaining term of hi.s imprisonment having been remitted 

J have gone into these clet iils, hecauao it seems to me that in determining 
the amount of pumslimont to bo milicted on Siirendra Nath Baneijeo, we 
should take those oases as om giiicic The com])loMon of guilt in the case of 
Mr. Tayler is ccrtainlv not of a lighter character than that of iSnrendra Nath 
Banerjee. 

On the question of punishment, thoiefore,’ 1 sliould have been inclined to 
adopt t)ie course wdiich wnis adoiited in these cases 

Fioin this sentence Surondra Nath Baner)ee preferred a petition to Her 
Maie.stv in Council for special leave to ap})oal. 

The petition, after setting out the facts, and tlie articles complained of, 
and referring to the matters stated in hisafhdavit as above sot out, continued — 
“That your petitioner immodiateh on learning from’the aflidavits the 
facts theiein stated, deteimined to exiiress fully and unrehervediy his sincere 
regret at having thiongh ignoiiuice ol the said facts written the article in the 
J>cng/il(-t‘, and in accordance with such determination, the affidavit filed by him 
in answer to the said uilo, a ciqn wlioieof is appended to the memorial herein¬ 
after referred to, and heieto annexed, iiltei setting forth the facts and 
circumstances stated, and e-voiun ating Kaincoomai J)e\ from all responsibilitv 
for the article, uiiich your petitioner admitted was composed bv himself, and 
published on his own and solo losponsihilits, stated, that he found from the 
affidavits, the tiuth of which ho entireh and unhesitatingly accepted, ^that tlie 
statements contained in the Jiidlnitn Public Ofjtiuun were inaccurate and 
misleading, and that the said Mi Justice NOKHIS, instead of acting in a 
ziibbeitlnsli (violent) manner, as alleged, had acted under pressure from the 
parties to the said proceeding, who were both Hindus, and that had he knowm, 
or had he had any reason to believe tliat the statements ol the Ihnhmo Public 
OpiJ/ion respecting the said ^Ir Justice NoRHIS were many respect inac-[124] 
curate, he w'ould not have made oi published tlie observations lespecting that 
learned Judge which he did, and that lie was truly sorry ho had been misled 
into making them '' The petition, uftei setting forth ni.iltersto show that there 
had been no waiver ori his part of tlie {lOint of uirisdiction, inasmuch as hi.s 
advocate liad said what he did, “ not under vour petitioner’s instructions or by 
Ins authority ” further slated that “ voui petitionci is advised tlmt, even if 
there had been any waiver l)v his counsel ol wur petitioner’s right to question 
the jurisdiction of the High Couit to proceed against him in a siimmaiy way, 
as for contempt of Court, by leason ol Ins publication of the aforesaid article, 
such waiver does not, nor can affect your petitioner, or confer a piiisdiotion 
upon the said Court, winch it did not by law possess 

After setting forth the facts of the judgrilent and sentence upon him, and 
that he was advised that such sentence was passed witliout jurisdiction, he 
went on to state — • 

“ That your petitioner upon being so sentenced and imprisoned piepared 
and presented to His Excellency the Viceroy a memorial ” (a copy of which was 
annexed to the petition) “ p'rayifig His Excellency in C«uncil to foi ward the 
same to your naost Gracious Majesty in older that your IMajesty might, if 
graciously pleased so to do, refer the said memoiial to the Judicial Committee 
of your Majesty’s Privy Council undei the provisions of the 3 and 4 Will. 
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lY. 0 , 41, s. 4 for hearing and consideration, and that your Majesty might 
also be graoionaly pleased to suspend the operation of the sentence passed upon 
your petitioner pending the hearing and consideration of the said memorial by 
their Ijordships of the Judicial Gonunittee, should your Majesty be pleased to 
refer the matter of the memorial to them ” 

This memorial had (the petition stated) been forwarded to the Secretary 
of State for India in Council 

On the bearing of this ])ctition, - 

Ml. T. II. Coivtc, Q G, (with whom was Mr J T. Woodrojji) appeared 
for the petitioner —The j)uhJic.ition of tins article did not tend directly to 
obstruct the course, of justice in the determination of the then pending suit, nor 
was it a contempt committed in» view of the Court. Althougii it affected the 
administration of [123] justice generally, it was not aimed at interference 
with the decision in a suit, but was a libel on a Judge m hi.s judicial capacity 
in reference to his conduct at a trial Ttie question of jurisdiction might l>e 
thus stated . (n) whether ia an Indian G<mrl, which was a Court of Eeeovd, 
summary proceedings for contempt weiethe authorized course in the case of a 
libel, out of Court, on a Judge in his judicial capacity m leference to his 
conduct at a trial’,(/i) whotlior such proceedings were now autlionzed, logard 
being had to the terms of tlie Endian Codes, viz , tiio Endian Penal Code and 
tlie Code of Crimimil E’rocodnre. 

Whatever might have been the powers of the Supremo Court to jiiMiibh 
for a contemi>t in or out of Court, the only legal mode in which tlie High Couit 
could punish such an act as that ut the petitioner was by enforcing au appro¬ 
priate section of the Endian l^onal Code, upon jiroccedings taken according 
to the Code of Giimnial I'rocednro, 1882 Viewed .is a contempt this .act was 
of tlie class of criminal contemjits which, as 0X]jlaiiie,d in WcU.e.'iley's ca&e (2 R. 
ai?d M.,^(339), and hi Pollmd (Ij. R, 2 P C ,*106), were in the nature of 
offences That there were piovisions in chapters X and XE of the Indian 
Penal Code directed against coiiLcmpts of the lawful authority of public 
servants, and against otfences against jiuhlie justice, affected tiie question 
whether the summary powers exercised at common law for tlie protection 
of Courts had vemamed in force , altlioiigli insults and interruptions to a 
public servant sitting in any stage of a judicial pioceedmg, provided for 
in s. 228, Indian Penal Code, woic restricted to such acts done in Court. 
Other provisions of tho Indian Penal Code, viz , those ol chajiter XXI (of 
Defamation) would meet this case viewed as a libel To those considera¬ 
tions must be added the apparent intention of the Code of Criminal Procedure, 
1882. 

The Statute 13, Geo. III., c. 63, which authorized tho issue of tho Letters 
Patent 'J J774, in s 13, emjiev/eved the Court of which it authorized the 
establishment, “to do all such tilings as shall be found necessary for the 
administration of justice, and the duo execution of all or any of the powers 
which by the said Charter may be granted and committed to the said 
Court.” The same section enacted that “ the Conit shall, at all times, be a 
Ciae] Court of Record.” The 5jetters Patent of 1774 declared, in s. 4, that 
“the Chief Justice and Puisne Justices of the Supreme Court should have such 
jurisdiction affd authority as the Justices of the Court of King’s Bench had, 
and might lawfully exercise in that part of Great Britain called England by 
the common law thereof ” This conferred the ordinary jurisdiction, which 
alike on the Plea, Equity, and Crown sides, as well as the Admiralty and 
Ecclesiastical jurisdictions, were separately conferred But neither in the 
Statute, nor in the Charter, was there any general clause declaring the general 
powers of the English Courts to Eielong to the Supreme Court [SlR 
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R. Couch observed that the practice of issuing the writ of habeas corpus had 
been referred to this authority.] The exercise of that power was within the 
words to do all such things as might be necessary. And it might be noticed that 
Act X of 1882 provided for the issue of the habeas corpus. The summary 
process for contempt could hardly be put on the same ground after the legisla¬ 
tion that had taken place. 

The powers of the Supreme Court had not been quite co-extensive witli 
those of the superior Courts in England. The learned counsel referi'ed to th^ 
issue of the writ of 7nan(Jamns from t)ie Queen’s Bench also to the judgment 
of COCKBURN, L.. C. J., in The Qiiron v Lefroy (L, E., 8 Q B , 134), wlio said 
that the superior Courts at We.stminster were originally all divisions of the 
aula regia. There had been no ofhce ui the Supreme Court directly cone- 
sponding to that of the Master of the Crown Office, and it had been doubted 
bow far the cx-offiao powders of the Advocate-General extended in obtaining 
leave to file criminal informations 

He did not allege, having regard to Macdeimott v. The Justices of British 
Guiana (5 Moore’s P C. N S, 46G), and other cases, that no Courts of 
Record other than the High Courts of Justice in England could exercise 
power to commit for contempt But if these pow'ors belonged to the 
Supreme Court, the question still remained whether they had been transmitted 
to the High Court. By s. 9 of the Charter of 1861, issued under the 
authority of the Statute 24 and 25 Vic., c. 104, the High Court was 
to exercise jurisdiction, and every power and authority, in any manner 
vested in the Courts then abolished, with the reservation, important to the 
C1273 argument, that “ this was to be subject, and without prejudice, to the' 
legislative powers of the Ooveriior-Genoral in Council ” The legislative power 
had been exercised Tho Indian Penal Ccule had come into force as X<jV of 
1860, enacting in s 2 tliat no person should be liable to punishnTcnt for any 
offence otherwise than undei that Code or “under any special or local law.” 
In both tho Charters of 1862 and of 1865 (in s. 29 in the former and s. 30 of 
the latter), it was declared tliat all persons brought for trial before the High 
Court charged with any offence for which jjrovision was made by the Indian 
Penal Code should be liable to jiunishment under such Code, and not other¬ 
wise. Reference was made to chapters X and XI of the Indian Penal Code ; 
also to chapter XXI , and it was arguetl tliat the contemplation of law, as 
shown in the legislation referred to, was that all offences capable of being 
dealt with under the Indian Penal Code should be .so dealt with. 

The introduction of the Code of Criminal Procedure within the local limits 
of the original jurisdiction of the High Court had followed. * By Act X of 
1882, s. 1, it extended to all British India, although, in the absence of any 
specific provision to the contrary, nothing therein contained was to affect any 
“ special or local law in force,” or any “ special jurisdiction,” or “ power 
conferred,” by any other law in force. 

These terms “special law ” and “local law,” also used in the Indian 
Penal Code, to which, for their explanation, the last clause of s. 4 of Act X of 
1882 referred, meant, the one, a law applicable to a particular subject, and tho 
other, a law applicable to a particular part of British India It was further 
enacted in s. 5, that all offences under the Indian Penal Code should be 
inquired into and tried ajjcording to the procedure enacted in this Code, and that 
all offences under any other law should be inquired nfto and tried according to 
the same provisions , but subject to any enactment, for the time being in force 
regulating the manner, or place, of inquiring into or trying such offences. The 
conclusion was that the summary process for contempt was not a special or 
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local law, within the meaning of the above, nor in force under any enactment 
regulating it. The Code of Criminal^ Procedure was, therefore, 

applicable to this offence, not being excluded by its own provisions. 

To this might be added an argument derived from s. 480 of Act X of 1882, 
which enacted that, when certain offences within ss, 175, 178, 179, 180 or 
s. 228 of the Indian Penal Code had been committed in the view of a Court, it 
might cause the offender to be detained in custody and punished with fine, 
^tself taking cognizance of the offence. Part of the reasoning of the judgment in 
The Queen v. Lefroy (L. E., 8 Q. B., 134), was, that because special provision had 
been made in the Statute 9 and 10 Vic , c. 95, enabling County Courts to punish 
summarily contempts committed in their view, it was, therefore, not the inten¬ 
tion of the Legislature that such Courts should possess the general powers 
exercised by the superior Courts to punish contempts committed out of their 
view By analogy, the giving express power in s. 480 to punish in a certain 
class of contempts, excluded the inference that the Legislature intended that 
other powers of a similar sort should remain. 

The general result was, that the provisions in the Indian Penal Code and 
the Code of Criminal Procedure, 1882, effected this; that an act, such as that 
of the petitioner, in the nature of a libel on a Judge in his judicial office, and 
in reference to his mode of conducting a trial, was remitted to the general head 
of defamation to be punished under chapter XXI of tlie Indian Penal Code. 

[ Sir B. Peacock referiod to Lord Hardwicke’S division of contempts 
in his judgment in The Champion (Atkyn’s Eep., 4G9).] 

Mr Cowie, Q.C , said that Ins contention was, that unless the libel had a 
direct tendency to interfere with the course of justice in a pending case, the 
proper mode of proceeding was not to deal with it as a contempt What con¬ 
stituted contempt was fully explained in the judgment of the Irish M. R in Birch 
v. Walsh [lo Ir Eq Rep, (1S47-48), 93! Reference was also made to Inre 
PoUaid fL R , 2 P C , 106) , In re Eamsay (L R., 3 P. C., 427); B. v Creevey 
(l M and , McDermott \ The Justices of Bi i fish Gntana, (6 Moore’sP C. 

C. N S., 466), Smith v. The Justices of Steira Leone (3 Moore’s P. C. C., 361), 
C129J Bamy v The Justices of Si&rra Leone (H Moore's P G G., 47) Reference 
w'as made to the opinion expressed m Morgan v. Leech (3 Moore’s P C. C., 368) 
in regard to the reservations contained in the Statute 3 and 4 William IV, c. 4, 
as covering a grant of leave to appeal in the case of matters not strictly an 
appealable grievance. Also to In le Skinner (L E., 3 P. C., 451), in which it 
had been held that leave to appeal under the general powers of s. 4 of that 
statute might be granted, although the alleged grievance might not be appeal- 
able under the Letters Patent of the High Court Also in connection with 
this, In re Bamsay (L. R, 3 P. G., 427) vvas referred to. 

On a subsequent day, July 18th, their Lordships’ Judgment was 
delivered by 

Sip B. Peacock.—The only question to be determined is, whether the 
High Court had jurisdiction to compiit the petitioner for a contempt of Court 
in publishing the libel set out in the petition 

Their Lordsbips took time to consider, in order that they might carefully 
examine the provisions of the Code of Criminal Procedure, 1882, which came 
into force in January 1883. Having done so, they are clearly of opinion that, 
notwithstanding that Coide, the High Court had jurisdiction. 

The Penal Code for British India was referred to by the learned counsel 
for the petitioner, and in particular chapter XI, s. 228, and chapter XXI, 

“ Of Defamation.” But that Coda merely defines the several offences thereby 
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created, and provides the punishments to which offenders are to be liable. It 
does not at aU affect the procedure 8y which offenders are to be brought to 
punishment. It is only by the Code of Criminal Procedure, read in conjunction 
with the Penal Code, that the jurisdiction of the High Court to commit for 
contempt was, if at all, affected. 

Section 228 of the Penal Cod0, whicii was referred to in the argument, 
does not apply to the present case ; it relates merely to insult or interruption • 
to a public servent while sitting in a stage of judicial jiroceedings. It does not 
provide against a contempt of Court committed by the publication of a libel 
out of Court when the Court is not sitting. 

fl30] The chapter XXI, “ Of Defamation,” does not define “ contempt of 
Court,” or make any provision for tlio punishment of a contempt of Court by 
the publication of a libel reflecting upon a .Judge in Ins judicial capacity, or in 
reference to his conduct in the discharge of his public duties. The offence, as 
a case of defamation, might doubtless have been punished under that chapter 
with simple imprisonment, not exceeding two years, or with fine, or with both 
If the procedure of the Criminal Procedure Code had beeh adopted, and the 
petitioner had been convicted of simple defamation under chapter XXI of tlie 
Penal Code, and after his apology, had been sentenced by the Court to two 
months’ imprisonment, there would have been no pretence for an application 
for special leave to appeal against the conviction. 

But it is not because the publisher might have been punislied for defama¬ 
tion, that he could not be punished summarily as for a contempt of Court 

Lord H.4RDWICKE, in the case of The Champion (2 Atkyn’s Rep , 469), says . 
“To be sure, Mr Solicitor-General has put it upon the right footing tfliat, 
notwithstanding this should he a libel, yet, unless it is a contempt ot Court, I 
have no cognizance of it, for whether it is a hhol against public or private 
persons, the only method is to proceed at law ” 

The libel in the present case was clearly a contempt of Court. It is con¬ 
tended, however, on the part of the i^etitioner that, by reason of the Code of 
Criminal Procedure, 1882, the Court could not deal with it as a contempt of 
Court or punish the offender by commitment in a summary manner. 

Several sections ot that Code were referred to 

Section 198 enacts, amongst other things, that no Court shall take cogni¬ 
zance of an offence under chapter XXI of the Indian Penal C^de, i c., the 
chaiiter “ Of Defamation,” except uxion a complaint made by ^ome person 
aggrieved by such offence. • 

Complaint is defined in section 4rt to mean “ the allegation iriade orally 
or in writing to a magistrate with a view to his taking action,” etc. 

Section 195 enacts that “ no Court shall take cognizance of an offence 
under section 228 of the Indian Penal Code,i’ (?.e , [131] the ottering insult to a 
public servant whilst sitting in any stage of a judicial proceeding), “ when such 
offence is committed in or in relation to any proceeding in ant Couit, except 
with the previous sanction or on the complaint ol such Court, or of some 
other Court to which it is subordinate.” 

It is scarcely posaiblo’to suppose that the piocedure above pointed out 
was intended to apply to the case of an insult to, or a libel upon, the High 
Court, or a libel upon one of the Judges thereof, imputing corruption or, mis¬ 
conduct or incapacity in the discharge of his public duties, or a libel such as 
that set out in the petition. 
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Section 480 and the two following sections of the Code of Criminal Pro¬ 
cedure were referred to in the argument in *support of the petition, but they do 
not apply to a case of libel or defamation out of Court whilst the Court is not 
sitting, and have no direct bearing on the present case. 

Section 5 was also referred to, and it was contended on the iMirt of the 
petitioner that, according to the provisions of that section, tlie procedure 
provided by the Code of 1882 was the only one which could be adopted. 

That section is in the words following-— 

“ All offences under the Indian Penal Code shall he inquired into and 
tried according to the provisions Jiereinafter contained , and all offences under 
any other law shall be inquired into and tiied according to the same provisions, 
but subject to any enactment for the time being in force regulating the manner 
or place of inquiring into or trying such offences " • 

Their Lordships are of opinion that a contempt ol the Higli Court by a 
libel such as the “present, published out of Court when the Court is not sitting, 
is not included in the words " offences under the Indian Penal Code,*' although 
the contempt may include defamation Such an offence is something more 
than mere defamation, and is of a different character. It is an offence which 
by the common law of England is punishable by the High Court in a summary 
manner by fine or imprisonment, oi both. That part of the common law of 
England was introduced into the Presidency towns when the late Supreme 
Courts were respectively established by the Charters of [132] Justice. The 
High Courts in the Presidencies are Sujierior Courts of Record, and the offence 
of contempt, and the powers of l.he High Court for punishing it, are the same 
there as in this country, not by virtue of the Penal Code for British India and 
the fcode ol C'-immal Procetlure, 1882, but by virtue of the common law" of 
England (S Moore’s P C. C , E. S , 497) The words “ all offences under any 
other law ” in s. 5 cannot be intended to include a contempt like the present, 
for which no provision is made by the Code It is unnecessary, therefore, to 
consider what is the true construction of the words “ any special jurisdiction 
or power conferred by any otlior lawr now in force ” in s. 1. 

Their Lordships having decided that the libel was a contempt of Court, 
and that the High Court had jurisdiction to commit the petitioner for a period 
of two months, the case is not a proper one tor an appeal to Her Majesty. 

In the case of Ilaniij v. The Justices oj Stciia Leone (H Moore’s P C. C., 
47, at p. 54) upon an application for leave to apjieal to enable the petitionei to 
get rid of certain fines imposed upon him by the Court of Sierra Leone for 
contempts of Court, it was said “ It is tlie opinion not only of the members 
of the Coniii-ittoe who hoard the petition, but also oi the other members who 
usually attend heie to wliom the petition has lioen submitted, and we have hail 
the benefit of their judgment as well as our own, that we cannot interfere with 
such a subject. In this country every Couit of Record is the solo and exclusive 
judge of what apiounts to a contempt of Court.” That case was referred to as 
an authority by the Judicial Committee in tlio ease of McDetvtoi v. The Justices 
of British Gumma (5 Moore’s P. C G., N. S, 466). 

In the latter case an application was made ex parte for leave to appeal 
from an order of the Supreme Court of Civil Justice in British Guiana, 
by which the petitiener was, for a contempt* of Court in publishing 
certain libels commenting on the administration of justice, and upon 
one of the Judges of the Court, committod to jail for a period of six months 
or until further orders. Sec S. 0., p. 490, and 4 Moore’s P. G. C., N. S., 110, 
£1333 120. Leave to appeal was granted, without prejudice to the question of 
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the competency of Her Majesty in Council to entertain an appeal from an order 
of a Court of Becord inflicting punishm^jpt by tine or imprisonment for a con¬ 
tempt of Court, which question was to be open to argument on the hearing oi 
the appeal. The case camo on for argument, and it was contended by the 
Solicitor-General, that the leave to appeal ought not to have been granted, as 
a Court of Becord is the solo judge of what constitutes a contempt. He stated, 
however, that he was prepared to support tlie order upon the merits, but lie 
was not called upon to do so. 

In delivering the opinion of the Judicial Committee, Lord CHELMSFORD, after 
stating that the leave to ajipeal was conditionally granted, said the respondents 
might have come in to discharge the order upon the very ground whicli had been 
taken, namely, that tliere could bo no appeal 'against an order of a Coui't of 
Becord committing a person for contempt, and that, in order to support the 
propriety of the leave to appeal, tiio appellant must show either that the Court 
was not a Court of Record, or that, if it was a Court of Record, yet that there 
was something in the order coinniittiiig the appellant which rendered it impro¬ 
per, and therefore the subjoetof appeal Then after deciding that the Court at 
Sieri’a Leone was a Court of Record, his Loidship says (498) “ Not a single 
case is to be found where there has been a committal by one of the colonial 
Courts for contempt, where it appeared clearly upon the face of the order that 
the party had eoinrmtted a oonlempt, that he had been duly summoned, and 
that the punishment awarded toi the contempt was an appropriate one, in which 
this Committee has ever ontoitained an appeal against an order of this descrip¬ 
tion ’’ Again, after referring to the authorities, and amongst others to Bainy's 
case, his Lordship concluded bv saying ■“ finder these circumstances their 
Lordships entertain no doubt whatever as to the jiropriety of deciding that in 
this case the leave to ajipeal ouglit not to ha\e been granted , that the Supren^e 
Court of Justice was a CJourt of Record , and that, as a Court of Record^ it had 
power to commit for the particular contempt As their Loidships do not enter 
into the merits of the case, tho> will sav [1343 nothing as to the character 
of the libel upon which tiie Court thought it proper to commit the publisher for 
contempt.” 

Acting upon those authontios, and holding that the High Court had juris¬ 
diction to commit the publisher of the libel m question for contempt, their 
Lordships will say nothing as to the character of tlie libel, or as to the extent of 
the punishment awaided Thev will huinblv advise Her Majesty to dismiss 
the petition. 

Solicitor for the Petitioners Mr T L Wilson 

Petition dismissed. 


NOTES. 

[ I. CONTEMPT OF COURT - 

Tn (1911) 21 M L J 842 10 M 1, T 20') 12 1 0 i‘)4 , the Madias IIiRh Oouitheld 
that the High Gourtii ha.d inhcroiit jurihdn'tioii to doiW with loiiteiapt of ,iii_ inferior Court, 
but not under sec. 15 of the Charter Act 

But this view has been eontrovortod in The Goreinoi oj Bengnl w Cotfiml v Motil Lai 
Ghosh (1913) 17 C. W. N. 1253--- 18 C L J , 452 .20 J C 81 To get rid of the effect of this 
decision, a Bill is now (Juno 1914) pending in the Tmpciial Legislative Council 

The competency of the High Goiirl to deal with a Bairistcr cnridlcd as an advocate there¬ 
in, in exorcise of their disciplinaiy jurisdiction, on his publication of a libel amounting 
to a contempt of Court, and the procedure that might be followed were di.scus-.ed in (1906) 
lie. W. N. 273 P. C. 
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II. INHERENT POWERS OF THE HIGH COURT— 

Sice the elaborate judgment of WOODBOFFK and MooKEKJEE, JJ in (1905) 33 Cal. 927 ; 
also, 3 C. L J. 29, (1908) 33 Bom 469 10 Bom, L R 1141, (1909) 33 Bom. 630 (633): 

11 Bom. L. R. 360; (1884) 8 Bom. 380, (1910) 6 I. 0 120 Cal.] 

[10 Cal. 134] 

APPELLATE CIVIL. 

The 6lh Sepianber, 1883 
* Present : 

Sir Richard Garth, Kt , Chief Justice, and Mr Justice , 

Macphbbson 


Durga Churn Shaha and another.Two of the principal Defendants 

vcy sus 

Nilnioney Dass and otliers.Plaintiffs. 


Minor, suit by—Civil Piocedure Code, Act XIV of 1882, s. 440—Suit by 
next friend on behalf of minoi—Act XL of 1868, & 3 — CcHifkate. 

The efloct of s. 3 of Act XL of 1858 re.id with s 440 of the Code of Civil Procedure is, 
that a minor plaiutili muat not only always sue bj his next friend, but when the suit 
re|g^tes to the minoi’s estate, the peisoii rcpiesonting the minor must cither hold a certificate 
under thoiAct, or must obtain the sanction of the Court for the suit to piooced 

The more admission of a plaint by the Couit does not sufliciently indicate that sanction 
IS accorded. 


Baboo Hash Behary Ghosc for the Appellants. 

Baboo Srinath Dass for the Respondents 

The facts sufficiently appear from the Judgment of the Court (Garth C T 
and Macpherson J.), which was delivered by ‘ 

Garth, C.J.— We have great doubt whether we ought not to reverse the 
judginents of both Courts, and to dismiss the plaintiff’s suit upon the ground 
that it IS npt properly brought. ° 

[135] -It is in form a suit b^ ‘‘Gour Monoe Dassee, widow of Sumbho Nath 
Dass, deoe-od, and manager on behalf of her minor son Nilmoney Dass ” 
But the real claimant is Nilmonev Dass, the minor, and the suit has been 
dealt with from first to last by the lower Courts upon that footing. 

The suit, therefore, in point of form, is brought in the name of the wronn 
person. • wiuuf. 

We have M other oaBee tolore us. in which the same mistake has been 
made and Codrts of I,rat Instance are very much to blame for not oblS 

° W'ey allow such S to 

• Appeal from Appelllte Decree No 226 of li82^i^^ede7rp7;7~R,K' - 

Mozumdar, Oflioiatmg Subordinate Judge of Zillah Furridpme 

1882, affirmmg the decree of Moulvi Mohabbat Ah First Munai/nf r 20th February 
27th January 1881 ’ Goalundo, dated the 
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The fact of the Munsiff having omitted to do this in the present case has 
been the means of causing the parties great delay and expense, and very nearly 
of defeating the plaintiff's claim altogether, although he has succeeded in 
.both Courts upon the merits. 

Under s. 440 of the Code, a minor plaintiff must always now sup hy hts 
next friend ; and under s. 443 a minor defendant must defend by a guardian 
appointed by the Court. The effect of s. 3, Act XL, 1858, read with s. 440 
of the Code is, that a minor plaintiff must not only always sue by his next 
friend, but when the suit relates to the minor’s estate, the person representing 
the minor must either hold a certificate under the Act, or must obtain the 
sanction of the Court for the suit to proceed 

The form in which the plaintiff should have sued in this case is, 
“ Nilmoney Bass, the minor son of Sumbho Nath Bass, deceased, by his mother 
and next friend Gour Monee Bassee, etc.” The Courts of First Instance 
should always see that suits by minors are brought in this form. 

We have had great doubt whether we ought not to dismiss the case on 
this ground; but we find that the Court of First Instance has construed the 
heading of the plaint as if it were a suit by the minor by his .next friend , and 
both Courts have dealt with the case, and tried the merits of it, as if it had 
been brought in that form. 

We think, therefore, that we are justified, under s. 578, as the objec- 
tion is one which has not affected the determination of the suit on the merits, 
in confirming the judgments of the Courts below. 

[1S«} It must be thoroughly understood, however, with reference to the 
final decree, that it is made m favour of the minor as plaintiff and not of his 
mother Oour Monee Dassec. As mgards the contention that the suit is bad, 
because the Court never gave the sanction necessary under s. 3, Act XLf 
1858, it seems that the Munsiff’, on the defendant’s objection, put in isSue the 
question whether a certificate under the Act was necessary, and deciding, 
rightly enough, that the permission of the Court was sufficient, proceeded to 
hold that the mere admi.ssion of the plaint sufficiently indicated that sanction 
was accorded. In this we think he’ was wrong , but we may reasonably hold 
that the effect of the decision on the issue was in this instance to give permis¬ 
sion. The appellants further urge that the Court was wrong in allowing the 
name of another minor plaintiff to be added at a very late stage It is sufficient, 
however, to say that the objection was deliberately not pressed in the lower 
Appellate Court. Section 32 of the Code, moreover, give«= a w'ide discretion to 
the Court. 

The appeal will be dismissed with costs 

Appeal dismissed. 


NOTES. 

t Sec 12 Cal 48 ; 14 Cal, 754 ; and the notes to 10 Cal 102 sujwa.J 


* [Sec. 44.3 •—Where the defendant to a suit is a minor, the Court, on being satisfied of 

the faet of .his minority, shall appoint, a proper person to be 
Guardian ad litem to be guardian for the suit for such minor, to put in the defence for 
appointed by Court. such minor, and general!}' to act on his behalf in the conduct of 

the case 

A guardian for the suit is not a guardian of person or property within the meaning of 
the Indian Majority Act, 1875, section 3.] 
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CIO CaI. 1363 

APPELLATE CIVIL 


Tho 10th September, JHHS. 
Present 


Mr, Justice McDoeell 


anu Mr. Justice Tottenham. 


Beer Chunder ]\Iai)ilc\a.Plaintiff 

' veitn^ 

Ishau Cliundev Burdhun and otliovs .Defendants.' 


Civil Prscedvre Code (Jet XIV of s itXJ—Sdit by independent 

Prince inBiiitah India- -Uecoqnired aqent for infditidion of smt. 

Section 432 of the Ci\il Piocedu.c Code dnps no' puaont the institution by an indepen- 
dent prince of a suit in a Court in liritish Indi.i m las uvn name, and through a recognized 
agent other than one axipomtod under that -.ei h'Ui 

This was a suit for rent and road ees.s instituted hv tlie Maharajali of Hill 
Tipperah, an Independent State, in his own name, describing Ininself as 
“ zaimndar of Chakla Koshanabad, haa ing a talisil oiitcherry at Coinilla.’ 
The plaint was verified b^ the tah.sil niotuiiir of the Maharajah On 
the plaint being presented the Suh-.Iudge made the following order “ The 
*tl373 plaintiff is the independent R!i|.ih of liill Tipperah In a regular 
appeal in a case between liim and Noiiodiji Ctuindr.i Bahadur it was held by 
the High Court thac he is a Raiiih of the dtsoiiption mentioned in s. 432 i of 
the Civil Procedure Code Hence a suit lU'.tituted in the name of the Maha¬ 
rajah himself and not bv an igent aimointi'ii under a special order of Govern¬ 
ment at the instance of the Mai'.uaiali cannot he maintained in a British 
Court. This jilaint, therefore, cannot lie accepted, being contrary to the 
provisions of the law. It is theiefore ordered that the plaip^ be retixrnod.” 

The plamtiflC appealed to the High Comt. 

Baboo Kali Mohiin Dans foi the .\|iiiollant 

No one appeared for the Respondents 

The Judgment of the Comt (McDonell and Tottenham, JJ.) was 
delivered by ' • 

MoDonell, J —We think that the Court below is wrong in holding that 
s. 432 of the Code of Civil Procedure jirevonts the institution of a suit by the 
Maharajah in his owm name, and thiough a recognized agent other than one 
appointed under that section ^ In the jiresent suit the Maharajah has not sued 

• Appeal from Original Order No n.-i of 1S.S3 against; the order of Baboo Kali Dutt Das, 
First SubordiAate Judge of Zillab Tip^icrah, dutcd the IVbh of May 1883. 

t [Sec. 432 Persons spocnilly appointed by order of Ciovernment at tho request of any 

J'riiin or rubiig Chief, whether in subordinate 
Persons specially ap- alliauc,( witti (hi-British Ggvornment or otherwise, and whether 
pointed by Goveminent to residing within nr without British India, to jirosecute or 
prosecute or defend for defend .iny suit <.n his behalf, shall bo deemed to be tho 
Princes or Chiefs, recognized agent- bv whom appearances, acts and applications 

under this (Vat, may be made or done on behalf of such 
Prince or Chief ] 
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as the independent Rajah of Hill Tipperah, but as Zamindar of Chakla 
RpOshanabad, etc. The judgment to which the Subordinate Judge refers was a 
suik which was brought against the Maharajah qiid Maharajah of Independent 
Tipperah, in respect of a subject of which our Courts could not take cognizance. 
The order of the lower Court is therefore reversed, and the suit will be tried 
by the Subordinate Judge. 

Appeal allowed. 


KOTES 

£ Soc. 432 of the Civil Procedure Code (Sec 8.5 of the Code of 1908) is only an enabling 
section. It does not prevent the institution of .i suit by a sovereign prince in his own name or 
through a recognized agent appointed under order 3 rule 2 ■—10 Cal 13G ; 19 All. 510 ; 165 
P. R^. 1889 ; 41. P. R. 1902 ] 


[138] APPELLATE CIVIL. 


The 29th June, 1883. 

Present: 

Mil. Justice Phinsep and Mr. Justice O’Ktnealv. 

Hurry Churn Dass and others.Defendants 

veisiis 

Nimai Chand Keyal.Plaintiff. 

Hindu law — Marrmqe — Custom—Sarjai and Shunga 'marriages-m- 

Widow re-mamage. 

A became a childless widow in the lifetime of her father She afterwards contracted a 
Shtinga marriage, and by this marriage she had two sons On the death of her father A’s 
claim to succeed to his property as his heir w.is disputed. It having been pioved that the 
remarriage of widows was customaiy amongst the Noinosudi as, the caste to which the parties 
belonged, Held, tb^t such a custom was valid, and that A was entitled to succeed as heir to 
her father under the Hindu law. 

This was a suit for possession of lands and mesne profits The facts are thus 
stated in the judgment of the Court of First Instance •— 

*' The land.s in dispute belonged to one Radha Mohun Dass who died 
in 1284 (1877-78) leaving his brother, Sodanund Dass and a widov^ daughter, 
the first defendant, Doyamoye. Sodanund, sepresenting himself as the only 
heir of his deceased brother, the said Radha Mohun, sold these lands to the 
plaintiff under a kobala, dated the 24th of March 1880. The plaintiff says 
that in taking possession of his purchase on tlie 5th of April 1880, ho was 
resisted by the defendants He, therefore, seeks to lecover possession and 
mesne profits after a declaration of his title. • 

“ It is alleged that Doyamoye became a widow during the lifetime of her 
father, and that Chandra Mohun and Tara Chand are her natural sons, and 
that they are therefore not entitled to succeed. 

“ Doyamoye admits that she became a childless widow during her father’s 
lifetime, but she asserts that among her caste people vifidow marriage is m 

•Appeal from Appellate Decree No. 2074 of 1882, against the decree of Baboo Kodar Nauth 
Mozoomdar, Sub-Judge of Midnaporc, dated the 2Gth July 1882, affirming the decree of Baboo 
Madhub Chunder Chuckorbutty, Munsiff of Tumlook, dated 28th November 1881. 
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vogue from time immemorial, and that she was given in marriage a second 
time d)y her father, and that Chandra Mohun and Tara Chand are children of 
her re-marriage. She contends, therefore, that she is a widow daughter having 
sons of her own, and is therefore the only heir of her father.” 

fl3.9j The Munsif fixed the following issue and other issues not material 
to tiiis report . “ Whether widow inaniage is sanctioned by custom among 
the Nmmsudras, and if so is it a valid marriage.” He found that the custom 
relied on was in vogue amongst the Nomosudras, but he came to the conclusion 
that the marriage was not a valid one as its recognition depended upon pay¬ 
ments of money to the zamindar, the barber, the brahmin and the village 
headman. He therefore gave the plaintiff a decree. On appeal the Sub- 
ordinate Judge came to the same conclusion as the Munsiff, and on the same 
ground The defendants appealed to the High Court on the ground (amongst 
others] that the lower Appellate Court should have held from the evidence 
of both sides that Shmiga marriage is prevalent among the Nomosudra caste, 
and the issue¥>f such marriage are legitimate, and entitled to succeed according 
to Hindu law 

Baboo Jadul* Chunder Seal for the Appellants. 

Baboo Bfioirah Chunder Bonnerjee for the Respondent. 

The Judgment of the Court (Peinsep and O’Kinealy, JJ.) was 
delivered by 

Prinsep, J. —We think that this appeal should he decreed. 

The question m this case is whethei a marriage m the Sncjai form is valid 
among the class to which the parties to this suit belong The Munsiff says . 

“ It 18 in vogue among them.” The Subordinate Judge comes to the same 
conclusion. It appears therefore that the existence of the custom is proved. 
The only question then for decision is whether a marriage in pursuance of it 
is legal • The Subordinate Judge has found that such a marriage is invalid 
on the ground that certain fines are paid to the zamindar, and no ceremonies 
of marriage are performed at Shunga, no priest officiates at it, and no rites 
take place as are necessary in marnage.’ In page 79 of Mr Mayne's Treatise 
on Hindu Law it is laid down that a inaniage according to the custom of 
a particular caste or of a particular place is sufficient. 

Here the Subordinate Judge is of opinion that no such marriage would be 
valid unless priests officiate, and the usual marriage rites were performed. In 
the case of Bissiiiam Koiree v. The [1403 Empress (3 C. L. R., 410), this very 
form of marriage w'as recognized as existing among the lower castes of Hindus 
residing in Behar. In Rally Churn Shaw v, Dukhee Bibee (I. L. R. 5 Cal., 692) 
this form of marriage was considered to be valid among the Hulwais. 

It r.iiffms to us that the reasons given by the Subordinate Judge are not 
valid reasons for considering that the custom contended for is not legal. 

The very same objections that are taken by him were taken before WiLSON, 

J , in the case of Rally Churn Shaio, to which we have referred and were 
oven’uled. 

In this view of the case we decree the appeal with all costs. 

- j^ppgal allowed. 

NOTES. 

i; I. REMARRIAGE OF HINDU WIDOWS BY CUSTOM— 

When remarriage of widows is customary among the members of a particular caste no 
such re .narnage would be invalid by reason of the absence of ceremonies, 6 Cal., 692 : 10 
OpI , 138; 19 Cal. 627,8.Mad,, 440. See also 6 M. L..T. 18.S ; 20 M. L J. 49 ; 14 B. L. R, 
298; I Tud Jur. O 8. 24 

II. SECOND APPEAIi—CUSTOM— 

In second appeal, the evidence bearing on the question of custom may be scone into •_ 

(1905) 29 24 (27)==16 M. L. J. S.J J s 
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C10 Gal. 140 ] 

APPELLATE CBIMINAL. 

The 22nd August, 1883. 

Present; 

Me, Justice Prinsbp and Mb. Justice Tottenham. 

Hurry Churn Chuckerbutty and another 
versut 

The Empress • 

IRtght of 'teply--Witnesses not called for defence—Reply by Prosecutor — 

Reference to hooks on trial—Examination of prisoner by Judge—Natuie 
of questions permissible—Questioning jury as to verdict--Criminal 
Procedure Code (Act X of 1882), ss 289, 290, 303, 307, 342. 

At the close of the evidence for the prosecution, the attorney for the defence, in answer 
to the Judge, stated that he moaut to tsall witnesses. The Court then adjourned, and on the 
following day the attorney stated that, on re-consideration, he did not intend to call wicnesses. 
The Judge allowed the prosecutor to reply 

Reid, that though the strict interprotacion of ss 289 and 292 of the Criminal Procedure 
Code would wairant this course, U was never meant by the Legislature that the prosecutor 
should have a reph when no witnesses are called for the defence, the object of the law being 
evidently to let each side have an opportunity of commenting on the evidence of the other, 
and not to give an additional advantage to the prosecutor in such a case as the present » 

A well-known tioatisc, such as Taylor’s Medic.il Jurispiudence, may be lefoire^ to m the 
course of trial Hatun v, Tlie Empiess (1*2 C. L B., 80) followed. 

C141] It 13 improper on the part of a Judge when examining a prisoner under .s 842 of 
the Criminal Procedure Code to cross examine him. The only questions which arc permis¬ 
sible arc such as will enable the pn.soner to explain any circumstances appearing in the evi¬ 
dence against him. 

Although s. 363 of the Criminal Procedure Code ompowons a Judge to ask the jury such 
questions as arc necessary to ascertain wh.it their verdict is, it was never contemplated that, 
on ascertaining that the jury arc not unanimous the Judge should in iko minute enquiries to 
learn the nature of the majority and its opinion so that ho should have the opportunity of 
accepting or refusing that opinion as a verdiat according .is it coincides with his own opinion 
or not. Whatever mav be the opinion of the Judge, if he goes so far as to ask |jhe jury what 
18 the exact majority, and what is the opinion of the majoiity, ho ought to receive that verdict 
without hesitation, and if ho differs from it, be should proceed as directed bv s 307. 

A prisoner, or his Counsel, is at liberty to offer evidence or not, as he thinks proper, and 
no inference unfavourable to him can be drawn because he takes one course r.ithcr than 
another. 

» 

Mr. Amir Ah and Baboo Taruck Nath Sen lor fcho Appellants 

The Officiating Deputy Legal Remembrancer (Mr. White) f*r the Crown. 
The facts of this case sufficiently appear from the Judgment of the Court 
(Prinsep and Tottenham, JJ.) which was delivered by 

Prinsep, J.—The two* appellants before us, Hun-y Churn Chuckerbutty 
and Gopal Chunder Chuckerbutty, gomasthas of two co-sharer zamindars, have 

•Criminal Appeal No. 399 of 1883, agamht tho order of J. P C+rapt, Esqr., Sessions 
Judge of Hooghly, dated the Slst May 1883. 
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been tried on charges of culpable homicide not amounting to murder under 
section 304 of the Indian Penal Code, voluntarily causing grievous hurt under 
s. 32S, and voluntarily causing hurt under s. 323. The jury unanimously 
acquitted them of the offence of culpable homicide not amounting to murder, 
and by ai majority of three to two convicted them on the second charge. The 
Judge, in accepting this verdict, expressed his disapproval of the acquittal on 
the first charge, but in view of-the unanimity of the jury in respect of that 
acquittal accepted the verdict under both heads, and accordingly sentenced 
the prisoners to the extreme sentence of imprisonment allowed by the law, 
and also inflicted a fine. 

There are many objections which have been taken to, and are indeed 
patent in, the Judge’s pioceedings, both as regards those during the trial and 
his summing up to the jury. 

0 

It appears that at the close of the evidence for the prosecution, [142] and 
before rising for the day, the Sessions Judge inquired and learnt from the 
attorney for the accused that he meant to adduce evidence for the defence. 
When the trial wg,s resumed on the following day, the attorney intimated that, 
upon re-consideration, be did not intend to adduce any evidence. On this 
the Sessions Judge apparently informed him that the prosecutor would never¬ 
theless have the right of reply, and on its being claimed, in spite of an objection 
raised, he conceded it. 

Now, no doubt the strict interpretation of the terms of ss. 289 and 292 
would warrant this, but we think that this was never contemplated by the 
Legislature, and certainly should not have been allowed by the Judge, when in 
fact no evidence was produced for the defence. The object of the law evidently 
is fo let each side have an opportunity of commenting on the evidence of the 
other, atfd not to give an additional advantage to the prosecutor simply because 
the pleaders for a prisoner may, after consultation during an adjournment, have 
had an opportunity of considering what was best for the interests of their 
client. The incautious reply of the attorndy at the end of the day should not 
have prejudiced his client on the resumption of the trial, and can properly be 
regarded only as the expression of an intention then entertained subject to 
further consideration. 

Then, again, wo think that when the attorney for the defence wished to 
read such a well-known book as Taylor on Medical Jurisprudence on a point so 
obscurely and unsatisfactoiily determined by the medical evidence in this case, 
the Sessions Judge would have exercised a wise discretion if he had allowed a 
reference tq that book to be laid before the Court. The case relied upon by 
the attorney of Hatim v. The^ Emjrress (12 C. L. K., 86) is an anthority for 
referring to such a treatise, and although it may be that in an unreported case a 
single Judge sitting on the Original Side of the Court may have held an 
opinion to the contrary, we think that in accordance with the usual practice 
the Judge should have followed rather the reported case, especially as it had 
been decided by a bench of two Jlidges. 

Next we i^gret extremely to find that, in spite of repeated judgments of 
this Court on appeal against orders passed by the [143] Sessions Judge, 
he should still persist in the practice of conducting what is nothing else than 
a cross-examination of the prisoners. Section 342pf the Code of 1882 requires 
a Sessions Judge to ‘put such questions to an accused generally on the case 
as he considers necessary after the witnesses for the prosecution have been 
examined, brb|.^4ihat is to be done only for the purpose of enabling the acemed 
to explatv any circumstances appearing in the evidence against him. Now, in 
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ithe present case, we find a'very long cross-examination of the prisoner Hurry 
Churn Chuclrerbutty. The questions are so put as to extend over the entire 
transaction relating to the present case, and, more than that, they are so 
directed as to obtain from him answers on matters really irrelevant to the 
matters in issue, but calculated seriously to prejudice him before the Jury, and 
also to incriminate the co-acoused, Gopal Ohunder, by connecting him with the 
execution of the decree which forms the foundation of the present case. Many 
of the questions are certainly what we should expect to find from a Counsel 
cross-examining an adverse witness. For instance, the accused was asked 
“ how was Jadub hurt ? ” Answer: “ How can I say.” Question : “ Are you of 
opinion then that Behary got Jadub hurt Answer lAo.” Question: “ li 
neither you nor Behary was instrumental in getting him hurt, while the Doctor 
maintains that Jadub was wounded severely, how then came he to be hurt ? ” 
Answer : “ That I do not know.” Question ■ “ Why does the pleader say that 
he saw you, the Peadah, and -Jadub go to his lodgings ^ ” Answer . “ He is 
Behary Sen’s pleader ; at the instance of Behary he says so.” Tlien, again, the 
Judge asks many questions wliich are extremely irrelevant. Question ■ “ After 
the deceased was brought to the Court did you pay his diet money, or was 
the amount of decree realised? ” Ansu-er ‘‘He was neither sent to the jail 
nor was the amount realised.”* Question “ If he was not sent to the jail, 
and at the same time the amount of the deciee was not realized, then tell me 
what followed ” Such questions are not, m our opinion, questions which 
are contemplated by the law for the purpose of enabling the accused to explain 
any circumstances appearing in the evidence against him The tenor of the 
questions is clearly to entangle the accused, and so to prejudice him with 
tlie Jury. 

Lastly, the manner in which the verdict was taken is, in our [144] 01)111 >on, 
objectionable. The summing of the Judge, to which reference will prasently be 
made, clearly contemplates a conviction for culpalilo homicide, and it was so 
understood by all the ineintiers of the Jur^ except tlie J’oreman, for they informed 
the Judge that they thought that tliey had only to consider this charge. 
This necessitated a furthei explanation from the Sessions Judge. The Jury 
then, after a short retirement, came back and said that they were unanimous 
on the first charge, but not on others, their verdict on the hrst charge being 
one of acquittal. The Judge thereupon asked . “ How are you divided on the 
charge of grievous hurt''*” Answer ‘‘We are three to two on both the 
remaining charges ” Question : “ What is the verdict oi the majoiity on the 
charge of grievous hurt.” Anszver . “ Guilty.” Judge —“ I need not, therefore, 
take your verdict on the remaining charge ” Now s 301 declares that when 
the Jury have considered their verdict, the Foreman shall inform- the Judge 
what is their verdict, or what is the verdict oJ a majority Section 302 says • 
“ If the Jury are not unanimous, the Judge may require them to retire for 
further consideration.” After such a period as the Judge considers reason¬ 
able the Jury may deliver then verdict, although they are not unanimous. 
Section 303, no doubt, empowers the Judge to ask the Jury such questions as 
are necessary to ascertain what their verdict is, but it was never, in our 
opinion, contemplated that on ascertaining that the Jury were ijot unanimous, 
the Judge should make minute enquiries to learn the nature of the majoiity, 
and its opinion, so that he should have the opportunity of accepting or refusing 
that opinion as a verdict according as it coincides with his own opinion 
or not. The manner in which the Judge has acted oh the present occasion 
raises much doubt in our minds whether that was not the motive for 
the course he took, and inclines us to think that, if he had^h^cn told that 
the verdict of the majority was for acquittal on those charges, he would have 
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accepted it. If we are wrong'in concluding this, we think that we are at least 
bound to express our opinion on the matter so as to prevent any misconcep¬ 
tion regarding what we consider to be the proper practice. Whatever 
may have been the individual opinion of the Judge in this matter, if he 
went so_ far as to ask the Jury what was the exact majority [«s] 
and what was the opinion of the majority, we think that he ought to 
have received that verdict without hesitation ; and if he differed from it, he 
, should have proceeded as directed by s. 307. If the Jury, in the present 
instance, had been required to retire without having informed the Judge as to 
the exact result of their deliberations, it is quite possible that on further 
discussion what was the majority might have become the minority, and we 
think that in all fairness to the'prisoners the course indicated by us should 
be followed. 

It next becomes necessary to consider the nature of the charge made,by 
the Judge to the Jury. The general impression left by such a charge cannot 
be other than a painful impression that it is rather an address of the Counsel 
for the prosecution than a fair and impartial summing up of the evidence 
for and against thQ prisoner None of the weak points in the evidence for the 
prosecution have been mentioned to the Jury, and many important considera¬ 
tions and inconsistencies have been entirely overlooked One point in the case 
and a most material point, seems to have been altogether misapprehended by 
the Judge, and this notwithstanding that it was prominently brought to his 
notice by the attorney for the defence when the case had closed. The point in 
question is the exact time at \vliich the deceased was found by his relative, 
Adari, and taken to her house, and the time of his death. This is an extremely 
important point, because from the unusual cliaracterof the injuries from 
wl^ch the deceased is said to liavo died it would seem doubtful on the medical 
evidence«.s recorded whether the iibs wore broken bofoie or after death 
Althougli the medical ofhcer states his opinion that those injuries were caused 
during life, ho also intimates that they were recent. and if it had been pointed 
out to him (as it ought to have been) that it was alleged that these injuries 
were inflicted eight days before death, it is not improbable that he would have 
modified his opinion both as to tlio time at which they had been inflicted, 
and as to whether they caused the death of the deceased. The woman 
Adari is very positive in stating that she found the deceased lying under the 
Tal tree on Monday, the 4th Bysack. We find that this date was also stated 
in her [146] exiimination m the Magistrate’s Court given within about ten 
days from the death, so that at that time at least, whatever may have happened 
in the interval before the Sessions trial, lier memory was jirobably clear. 

In the Sessions Court, too, she not only repeats that statement but gives reasons 
for fixing the date It is quilfb possible, as the Sessions Judge remaiks m 
his charge to the Jury, that she has made a mistake, and that when she says 
the 4th of Bysack or 16th April she must have meant the 18th of April, the 
medical evidence showing that the deoea.sed must have died on the 1 9th, but this 
discrepancy was never properly laid before the Jury. It is a most important 
allegatiion for the defence that the*ribs were broken after death,for the interval 
between the assault and death would go vary far to weaken the medical 
evidence given without knowledge of the fact that the beating was administered 
some eight days before the death. Then, again, supposing, as the Judge 
intimated to the Jury, that the w'oman did make a mistake, and that she really 
meant 18th when sh^ said 16th of April, there was a previous interval certainly 
of two, if not more, days during which the movements of the deceased are 
altogether unexplained. The Judge has cursorily endeavoured to explain this 
away by referring to the evidence of Adari, that during this time the deceased 


103 



THE EMPEESS [1888] 


10 Cftl. 147 


* was at Jehanabad, but even supposing that the deceased had stated to her 
that he had been kept at Jehanabad, it was the duty of the Judge to put it 
more prominently to the Jury so as to enable them to determine what weight 
was due to it. There are other very important points in the medical evidence 
to which reference might be made, w’hich have been similarly overlooked or 
misapprehended by the Sessions Judge in his charge to the Jury! At all 
events, with such evidence before him .given by a comparatively inexperienced 
medical officer, it is much to be regretted that the Sessions Judge having 
present in his Court the Civil Surgeon, did not think fit to examine him as an 
expert regarding the value of the testimony of his subordinate. But not only 
are the details of the Judge’s charge to the Jury, and the manner in which he 
has presented the evidence to them objoctiona'ble, but the manner in which he 
has presented the entire case in its different parts is, in our opinion, one which 
[147] cannot but have seriously preiudiced the prisoner under trial. Before 
laying the evidence before the Jury in detail, he asks the Jury to consider 
whether, having regard to the previous relations between the deceased and the 
prisoner arising out of previous litigation, the accused wore not likely to have 
committed the offence charged. This was certainly reve^'sing the order in 
which such matters are usually laid before a Jury. It is the practice of our 
Courts first of all to lay before the Jury the direct evidence against the pri¬ 
soners, and then to tell them that in determining the value of that evidence 
they should consider the evidence of the motive which is attributed as the 
cause of the offence In presenting the case in the manner in which he has 
done, the Sessions Judge cannot but have seriously prejudiced the accused, 
because they are represented as decidedly inimical to the deceased, and, there¬ 
fore, as primA facie guilty. As the Judge puts it. “This is important as 
supplying a possible motive for the subsequent treatment of the deceased^as 
deposed to in tlie evidence ” There are also several parts of theievidence 
which materially affect the apjiellants now before us winch have not been laid 
before the Jurv , for instance the evidence, of the pleader describing what the 
deceased said when ho was being .brought under anest to the Civil Court In 
explaining to the pleader the treatment he had received, the deceased nowhere 
mentioned the prisoner Gopal as one of those who had been concerned in the 
assault. The Sessions Judge, however, has altogether overlooked this point, 
which was of very great importance to the prisoner Gopal Next, in dealing 
with the evidence of Bhooth Nath Adhicari and Kedar Bagdi, the Sessions 
Judge pointed out that “ Bhooth Nath Adhicari speaka from the point of the 
beating of the deceased under the eaves of his house, and Kedar from the 
point of deceased being brought to the bank of his own tank.” The Sessions 
Judge adds, “ I need not refer to the evidence of these witnesses et length.” 
Now if we refer to the evidence of these two Witnesses, it is to be found that 
the one man Bhooth Nath says that when he arrived he saw the deceased 
lying under the eaves of his house, and that neither then nor at any other 
time did he see the deceased beaten, although he saw him removed thence to 
the tank and on to the Chowkeydar’s house in the village. Kedar, on the 
am other hand, speaks to beating on the bank of the tank and also to the 
further carrying off the deceased. Kedar’s evidence, therefore, so far as 
regards the beating at the tank, is inconsistent with that of Bhooth Nath. 

As regards the taking of the deceased in a dooly to the Civil Court, the 
case of the prosecution is tljat that was necessary in consequence of the severe 
beating that he had received; wliile for the defence it is alleged that the infirm . 
state of health of the deceased prevented his walking to Jehanabad, a distance 
of five cos. The Judge, in reference to this point, says : “ The next stage of 

the case is the acknowledged hiring of a dooly to take the deceased to Jehanabad 
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US' he ooutd not walk. This is acknowledged even by the defence." Thi# 
was hardly a fair way of putting this part of the case to the Jury. Then ^e 
return that the peon made of the arrest of the deceased on the 14th of April 
mentions the fact that he was taken in a dooly. The Judge in referring to 
this matter states : ‘‘ It is to be observed that the return itself mentions that 
the man bad to be brought in a dooly," but at the same time he omits to 
suggest to the Jury and leaves it for their consideration, as be should have 
done, whether it was likelv, if a severe beating had been administered as 
stated by the prosecution, that the peon would have mentioned the fact of the 
deceased being earned in a dooly to corroborate, as it were, any complaint that 
might be made of such ill-treatinent by himself. 

r • 

Another very important part of the case seems to have escaped pi’oper 
attention. The deceased was brought under arrest to tlie Civil Court at 
Jehanabad on the 13th or 14th April. The prisoner. Hurry Churn Chuckerbutly, 
in his first examination before the Magistiate, stated that the deceased had 
compromised the decree against him by executing a kahuliat in his favour, 
which was registered on the same date No enquiry was made in the Regis¬ 
tration Office regaiding what took place on this occasion. The Judge seems 
to have thought it sufficient to comment on the position of the men who 
were witnesses to the registration, and to have made the Registrar's 
endorsement on the document a means of explaining the movements of 
the deceased between the 14th of Apnl, the date of the presentation of the 
document for registration, and the 16th, when the registra-[1493tion being 
completed the document was returned The Judge has assumed merely from 
these proceedings that the deceased remained all this time at Jehanabad with 
the prisoners It is quite possible that this may have been the case, but in the 
absence of evidence on this point it was not a fair presumption, for it is quite 
as likely fliat if the goinasht.i desired to obtain the kahuliat after its registration, 
he should have attained this end by getting from Jadub, the executant of the 
deed, what is called the ticket or receipt of the registration office, a good return 
of which would entitle the holder to obtain the document after its registration. 

Mr. Amtr Ah, who appeared for the Appellants, next objects, and we think, 
with good reason, that in laying the evidence in this case before the Jury, if 
the defence did not have an opportuuitv to cross-examine his witnesses who 
had been oxaimnetl in the Magistrate’s Court, and had deposed in favour of 
the prisoners, it was the duty of the Sessions Judge at least to notice this 
mattei for consideration by^ the Jury. We would next remind the Sessions 
Judge that in the case of Dhunno Kazi (1. L R. 8 Cal., 121), which was an 
appeal fr >m.his own decision, as well a,s in a more recent appeal, two Division 
Senebes ol tins Court have pointfed out to him that the prisoner or his couns^ 
is at liberty to offer evidence or not as be thinks proper, and no inference 
unfavourable to him can be drawn because he takes one course rather than 
another. Notwithstanding this instruction the Sessions Judge has taken to 
task the accused, or those who conducted tlie case for them, for having at one 
time stated that they meant to acfduce evidence, and having on a subsequent 
occasion stated that they had changed their minds and intended to offfflr no 
evidence. The Judge says on this part of the case that tlie accused not having 
called such witnesses, “ you,” that is the jury, are entitled to presume that they 
could ,'jot contradict the prosecution as to this” .It was, however, entinaiy 
open to the defence to*adduce no evidence at all, but to rely upon the evidence 
of the witnesses for the prosecution, and certainly in this case there was room 
for forming two opinions. The Judge next states: “ The only parts of the 
prosecution story which are denied are what incriminate the accused, the 
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trespass into the house, the [ 160 ] dragging out and beating, the carrying off, 
the meeting with the pleader,” but all these " if not true are capable of contra¬ 
diction, and the accused had witnesses in attendance for some such purpose, 
^t they did not call a single one.” He also comments on the fact that 
amongst these witnesses were present the Civil Surgeon and the Deputy 
Magistrate himself, who were not examined. Our regret has already been 
expressed that the Sessions Judge, in the exercise of his discretion in this case, 
did not for the ends of justice examine tTie Civil Surgeon. His evidence would 
have been important as an expert to test the evidence of the Assistant Surgeon. 
The reason for which, the Deputy Magistrate was called is not apparent. 
However that may be, the Judge was not at liberty to draw a presumption 
adverse to the accused from the circumstance ‘that these witnesses were not 
examined. For these reasons we think that there have been serious misdirec¬ 
tions in this case by the Judge to the jury which have caused a failure of 
justice, and that the prisoners must be retried on the charge on which they 
have been convicted. The proceedings m the Sessions Court of Hooghly are 
accordingly hereby set aside, and the appellants may be at large On bail pending 
retrial. Lastly, having regard to the very strong opinion which the Sessions 
Judge of Hooghly entertains in this case, we think it desirablb that anew trial 
should be held by some other officer, and we accordingly direct that the case 
be tried by the Sessions Judge of the 24-Pergunnahs. 

Conviction set aside and rc-trial ordm'ed. 

NOTES 

£ It was not meant by the Legislature that the prosecutor should have the reply when no 
vvitnesse.s are called for the defence, 10 Cal., 140. Followed in 30 Bom 421'-'8 Bom. L.R, 
421—4 Or. L.J. 1. ' • 

As to what would amount to adducing e\idence by the accused w .31 Cal. 1050; 17 Cal. 
930 , emtra, 4 L B R 6 ; 11 Mad 339, 14 All 212, .md IG All. 88 See also G C W, N. 
CCCIII; 8 C W N. CCIX 

The prosecutor will have a right of reply for the whole case oven though only one of the 
accused calls witnesses, 18 Bom 364. 

Limit to the power ofquestwtnng the jui y by the Court —Where the verdict is not ambiguous 
it is the duty of the Judge to record it without further question. 9 Cal 53 , 2 A L J 475 ; 32 
Cal. 759 at 765. 

See also 15 Bom. 452 , 14 Bom., 115,20 Bom , 215 , 8 Cal , 754 , G Bom. L R., 258, 
.361; 19 Bom., 735.28 Bom. 412. 

Object of the examination of the accused is only to enable the ac.cused to explain any 
circumstances appearing against him and not to supplement the case for the prosecution 
and to show that he is guilty, 10 Mad 295. See also 6 Bom L. B , 94.13 All. 345 ; 
5 0. W. N. 864.3 
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FULL BENCH. 


The 13th September, 13B3. 

Pbesent : 

Sir Richard Garth, Knight, Chief Justice, Mr. Justice Mitter, 
li[R. Justice McDonell, ‘Mr. Justice Prinsep and 
Mr. Justice Tottenham. 


Shib Kristo Shaba Cbojvdbry and ofcbei-s.Defendants 

versus 

A. B Miller, Olbcial Assi^jnee of Bengal and of the estate of Kishen Cbaud 

Golecha. Plaintilf. 


« 

Insolvency—Attachment befote ludgment—Vesting order—-Priority 
» of claim of Official Assiqru-e. 

A creditor attached before jiidgineTit eertain of his dcbtni propertj Between the date of 
attachment and the date of the decree sufi'ieiini'ntlv [ISl^ obtained bv the creditor, the 
property of the debtoi bcc.ime vested in the Oflficial Assignee under a vesting order. The 
Official Assignee brought .v suit to iomo%e thi' attachment, and for an injunction restraining 
the sale of the propcrt> The Court if First Instance decreed the suit in favour of the Official 
Assignee On the case coming up before a Pull Ibrnch, held 

Per McDonell, Tottenham, and Prinsep, JJ , that, where there has boon an 
attachment prior to decree and the propertj of a judgment-debtor subsequently becomes 
vesfed in the Official Assignee m insolvency previous to the doeroo, the vesting order will 
prevent such an atteching creditor from executing his decree against the property 

Per Garth, C J . and MiTTEK, J , conha, that, undei the 34th chapter of Act XIV of 
1882, the Court had no power to remove the attachment before judgment, or .stay the sale 
at the instance of the Official Assignee 

In this case Shil) Kristo Sbaha Chowdhry and others on 2nd March 1880 
brought a suit against one Kishen Chand Golecha to recover a large sum of 
money, and apjihed under s. 483 of the Code of Civil Procedure for attsichment 
before judgment, which application was gtanted. On the 9th April 1880, they 
obtained a decree against Kishen Chand Golecha, and on the 10th May 1880, 
applied for execution and sale of the attached property. On the 22nd May 1880, 
the Couit fixed the sale for the following 1st July. On the 4th June the 
Official As!y;*nee put in a claim to the property, on the ground that Kishen 
Chand Goleciia, on the 22nd March 1880, before the judgment-creditors 
obtained their decree, had been adjudicated an insolvent under s. 9 of the 
Indian Insolvent Act. upon which the usual vesting order had been made; the 
insolvent bad, however, not filed his schedule. 


On the 28th July 1880 the Subordinate .Judge of Berhampur rejected the 
claim of the Official Assignee. 

The Official Assignee then applied to the High Court under s 622 of the 
Civil Procedure Code to have the order of the Subordinate Judge set aside. 
At the hearing of the rule, objection was taken that the case did not fall under 
s. 622, tnat the OfficiaJ Assignee had mistaken his' remedy, and should have 
, brought a regular sujt, as indicated by s. 283 of the Code, and it was also 
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contended that the claim of the Official Assignee could not prevail against the 
judgment'creditor who had attached the property in a suit in which he 
afterwards obtained a decree. 

Cid2j Mr, Justice White and Mr. Justice Field, before whom the rule 
was argued, both agreed in deciding that the Official Assignee had failed to 
show that the Subordinate Judge had (1) exercised a lurisdiction not vested 
in him by law, or (2) failed to exercise a jurisdiction vested, or (3) acted in 
the exercise of his jurisdiction illegally or with material irregularity. 

Mr. Justice White was further of opinion that the application could not 
be brought under any section of the Civil Procedure Code, and that it was 
unnecessary to decide whether it could be made under s 49 of the Insolvent 
Act, and whether the application should be taken as made under that section, 
inasmuch as the section only applied aftoi an insolvent’s schedule had been 
filed, and in resjject of a debt or demand admitted in the schedule. 

Mr. Justice Field based his order on the preliminary objection alone. 

• 

The Official Assignee then, on the 15th December 1880, brought a regular 
suit to remove the attachment, and for a perpetual iiijunctipn restraining the 
defendant from selling the properties of the insolvent In this suit the Subor¬ 
dinate Judge held that the attachment before judgment could not have effect 
as against the Official Assignee, and that the vesting order had priority over 
the attachment before judgment Ho, therefore, decreed the suit in favour of 
the Official Assignee 

The judgment-creditor appealed to the High Court Mr Justice CUNNINGHAM 
and Mr. Justice Maclean thought it desirable to refer the question to a 
Full Bench , and tlie following was the order of reference .— 

“ In this case the point raised is as to the relative priority of the Official 
Assignee who has obtained a vesting order in insolvency, and a creditor who 
has attached before decree , the vesting older having been made between the 
date of attachment and the date 6f decree. The point being one of considerable 
importance, and differences of opinion having been entertained by several 
Judges of this Court on the point, we think it desirable that it should be 
referred for consideration to a Full Bench. The question accordingly which 
we refei' is, ‘ where there has been an attachment prior to decree and the 
property of the judgment-debtor has subsequently become vested in the Official 
Assignee in insolvency [153] previous to the decree, does the vesting order 
prevent the attaching-creditor from executing his decree against the property ?’ 
The question was considered by Mr. Justice WHITE and Mi Justice FIELD on 
a hearing under s. 622 on the 22nd November 1880, when different views were 
entertained by the learned Judges. The question w'as again raised before 
Mr. Justice MoBBiS and Mr. Justice Tottenham m 21dler v Mon Mohim Boy 
(I. L. R., 7 Cal, 213), where the learned Judges considered that an attachment 
prior to a vesting order did not enable the judgment-creditor to execute his 
decree irrespective of the insolvency." 

Mr. Evans (with him Baboo Mohmy Mohun Boy and Baboo Grisk Chun- 
der Chowdhry) for the Appellants. • 

The case of Anand Chutidra Pal v. PancJnlal Sarnia (5 B. L R, 691) 
decides that where once a creditor has attached he has acquired a right to follow 
on to sale, and that a claim made by the Official Assignee before sale could not 
prevail; the Official Assignee being m no higher position than a gratuitous * 
alienee, and being only created at the moment of insolvency. Ana^id Chandra 
Pal’s case lays down the rights of the Official Assignee as regards a vesting 
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ordor obtained after judgment. Section 489 of the Civil Code of Procedure has 
a limitation, reserving rights existing prior to attachment, a»d this section des¬ 
troys the ratio decidendi of the Bombay case. Gamble v. Bholagir (2 Bom. H, 
0., 150). [Mitteb, J. —In Anand Chandra Pal's case, the question was 
whether the sale of the attaching creditor prevailed against the sale of the Official 
Assignee ] In s. 489, the word “ rights ” refers clearly to the rights in the 
attached property. If the attachment Jiad taken place after decree, ^ under the 
decision in Anand Chandra Pal’s case, the creditor would have had a right to 
satisfaction. 

The case of Sriiam Mantle v. Tincown Rai (4 B. L B. F.B. 63 , 13 W. E. 
F. B,, 9) shows that there is a ditioronoo between attachments before and after 
decree, but this question has been sot at rest by the now Code of Civil Proce¬ 
dure which lays down that it is not necessary to le-attach. • 

C154] The word “ existing ” in tlie section means “ accrued,” the phrase in 
this section nfust mean a right “ previously existing against the attached pro¬ 
perty.” The case is really on all fours with the case of Doe d. O’Hanlcn v 
Paholoous (Mort6n’s Dec. 323). \ suit of sequestration under the Charter 
would[haveiexactly the same efl’ect as an attachment betore judgment. Although 
the property may be in the Official Assignee, yet it is subject to the rights of 
the attaching creditor The Official Assignee did not come in under s. 49 of 
the Insolvent Act, but he did so on his legal right as owner The question in 
Doe d. O'Hanlon v. Pilliologus was whether the assignment to the Assignee 
overrode the sequestration The Sub-Judge has based his judgment on cases 
prior to Anand, Chundra Pal’s case, and on a note to s. 489 given in 
Mr. Broughton’s Code of Civil Procedure. The words of the new Code having 
cuk away the ground from Gamble v Bholaqtr, and Anand Chandra Pal's case 
having efit away the ground from all older cases, I submit that an attachment 
before judgment is in the same position as an attachment after judgment. 

Mr. Phillips (with him Baboo Nil Madhtib Bose and Baboo Sahqram 
Singh) for the Eespondents. 

The suit was brought to determine whether or no the judgment-creditors 
had a right to proceed, and it would be idle to stop at the point as to whether 
they may realiKo the proceeds , they ought to be allowed to go on to the point 
as to who would be entitled to the proceeds There are no conflicting decisions 
on this matter, none of the old cases to be found have been overruled by the 
Bombay case as regards attachments before judgment, wliatever may have been 
its effect o s tn attachments after judgment. If there is anything to decide on the 
reference at all, t he Court ought to decide the point as to who would be entitled 
to receive the proceeds of sale. We were entitled to stop the creditors from 
having the benefit of the jiroperty, because at the time the insolvency took plaoo 
the appellants had no more right to tlie property than any other creditors- 
Before decree, a creditor has no ri^ht , and the Official Assignee has a right to 
restrain any creditor from getting a preference. As to the point, whether an 
tl5S] attachment betore judgment is in the same position as an attachment 
after judgment, J submit that an attachment before judgment amounts at the 
highest to holding the property for the purpose of having it forthcoming to 
answer any decree that may be made. An attachment is called into play 
under s. 489, for the ptrpose of withdrawing the projierty out of the power of 
the Courts. In order to sustain the argument of the other side, it must be 
that the plaintiff has some right in the property which would prevent it 
passing to the Official Assignee. 
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The word rights ” in s. 489 is taken by Mr. JUSTICE WHITE to be “ rights 
in the proceedings,” and this is the view of the Full Bench case. I contend 
(l) that a security given by a defendant is on a different footing from an 
attachment of his property; (2) that the object of giving security is, that 
there should be no alienation of the property, and not to give plaintiff a lien 
upon it. 

The view of the English law on the subject has no application, but we 
must look to the provisions of the Civil Procedure Code 

The Official Assignee, who represents all creditors, ought to be in the 
same position as other decree-holders, and under the Insolvent Act he ought 
to be able to share in the rateable distribution. Section 489 only refers to 
property attached and not to securities. 

* Under s. 344 of the Code any persons arrested or imprisoned under a 
decree may apply for a declaration of insolvency, and under s. 351 a Eeceiver 
may be appointed to the property, and under s. 356 distribption may be 
ordered. So the policy of the law is, tliat in the event of insolvency, the 
assets should he rateably distributed. From the fact that tli^e law puts it out 
of the defendant’s power to touch the property, you are not enabled to infer 
that the law gives any hen on the particular property 

As to the case of O’Hanlon v Pnholnqm fMorton’s Dec 323), there is a 
great difference between the sequestration referred to there and an attachment 
before judgment, because at jiages 327 and 328 of the Eeport the nature of 
sequestration is described. The process is entirely confined to the English 
Court. 

As to the case of Gamble v Bholaqir (2 Bom 11. C. 150), which does not 
agree with the case of O’Hankm v. Pahologns, whatever the effect irv^y [lB6] 
be, Westropp, J., says : “ It is difficult to regard the writ of sequestration in a 
suit, as the inception of an execution, before there is, in that suit, any judg¬ 
ment in existence to be executed. ” Can it be contended that Mr Justice 
Westropp thought that in the absence of a declaration that an attachment 
before judgment was to create a preferential right in a plaintiff, the rights of 
persons not parties to the suit should be affected The view I take is support¬ 
ed by old cases which I submit have not been overruled, see the case of 
Pclmibcr MundU’ v. Cochrane (l Ind. Jur, N S. ll). 

Mr. Plvans in reply. 

The Opinions of the Full Bench were as follows — 

PpinsePi J. —The question before us IS whether a creditor, whose rights 
depend upon an attachment before judgment, is entitled to execute a decree 
subsequently obtained, in spite of a vesting order in favour of the Official 
Assignee of the insolvent debtor’s estate passed after the attachment, but before 
the decree. 

I am of opinion that, having regard to the terras ol the present Code, he 
cannot execute such a decree. An attachment before judgment is obtained 
when a Court is satisfied that the defendant intends to obstruct or delay tlie 
execution of any decree that may be passed against him, by® disposing of or 
removing his property from the jurisdiction of the Court, or quitting such 
jurisdiction and is unable po furnish proper security The attachment is to be 
removed if at any time the security is furnished or the* suit is dismissed. It 
does not affect the rights of third parties already existing, nor does it prevent ’ 
any decree-holder from applying for the sale of the property m satisfaction of 
bis decree. It is further provided that on a decree subsequently obtained, the 
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attaching creditor may proceed in execution without any re-attachment. The 
rights so conferred are clearly to prevent any ahenation by the debtor, such as 
I may say amount to any fraudulent preference, if he were about to become 
insolvent. As 1 understand the argument, the only jiersons who can intervene 
are persons having rights prior to the attachment, or any decree-holder who 
may apply for execution, whether that decree may have been obtained before 
or after the attachment. If such decree-holder obtains a sale [137] and 
that sale is confirmed before the creditor who has an attachment before 
judgment gets a decree, he can obtain the whole sale proceeds, and the attach¬ 
ment before judgment affords no security. No doubt, this is an extreme 
case, but still it is a ease that may happen. Then, again, what is the effect 
if in execution of such a decree, or if in execution of a decree obtained by 
the attaching plaintiff, the judgment-debtor applies under s 344 to become an 
insolvent? Execution is suspended until determination of chat applicatfion. 
If he is declared an insolvent under s 351. a Receiver is appointed, the entire 
property of the insolvent is vested in that Receiver, and the attaching creditor 
gets merely the costs incurred in the execution proceedings, mortgagees are 
next paid, and tlien the assets are distributed among all other creditors. 
These are the rules prescribed by the present Code, and in my opinion they 
apply with equal force to all Courts, whether the debtor has been made an 
insolvent on the Original Side of this Court under the English Insolvency 
Statute or under Chapter XX of the Code. That chapter has been extended 
to proceedings on the Original Side of this Court. A vesting order under the 
statute is, as I understand its effect, of the same nature and force as the 
appointment of a Receiver under s. 351. 

Then, again, if we consider the object of an attachment belore judgment, 
and the position of the attaching plaintiff' with respect to the Official Assignee 
or Receiver appointed under s. 351 of the Code, it seems clear that the former 
can have obtained no absolute right over the property attached before judg¬ 
ment such as to supersede the effect of a vesting order. The object of an 
attachment before judgment is to prevent anv alienation or removal by a 
dishonest debtor (see s, 483), but when by the action of a Court, by means of 
the appointment of a Roceivei under s. 351, or the passing of a vesting order 
in favour of the Official .Assignee, that object is attained, there can be no possible 
reason why one who obtains an attachment before judgment, should, merely 
by force of that attachment, acquire a more favourable position than any other 
creditor. The attachment must be removed on security being given, and so 
far as the payment of the debt, which on decree subsequently passed may 
[138] be found to be due, that security is given by the appointment of a 
Receiver .^nder s 361, or a vesting order under the Insolvency Statute. The 
security thus given may, no doubt, sometimes not bo to the full amount—that 
would depend on the state of the insolvent’s estate, hut it would be a sufficient 
security having due regard to the claims of other creditors This would be the 
result of proceedings taken under tlie Code of Civil Procedure, and 1 cannot 
suppose that it was ever intended by the Legislature that, under precisely 
similar circumstances, there should be any difference when a vesting order is 
passed under th^g Insolvency Statute by this Court in its Original -Turisdiction, 
especially when Chapter XX of the Code applies to that jurisdiction. 

I would answer this reference accordingly. 

Tottenham, J.—I would answer the question submitted to the Full Bench 
, in the affirmative. 

I consider that the provisions of Chapter XXXIV of the Code can have 
ao operation in favour of a single creditor to the exclusion of others, when the 
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debtor has, during the pendency of the suit, been declared an insolvent, and a 
vesting order has been passed by the High Court in favour of the Official 
Assignee. 

Upon the occurrence of this event, it seems to me that the property of the 
insolvent, in whosesoever custody it may be, becomes available for rateable 
distribution amongst the whole body of his creditors ; and that the attachment 
before judgment obtained by one of them, but which has not yet been followed 
up by a decree, does not entitle him to any preference over the others. 
Section 7 of the Insolvent Debtor’s Act provides that the vesting order “ shall 
instantly, and without any conveyance or assignment, vest all the real and 
personal estate, effects and debts as aforesaid in the said Official Assignee, 
who shall have full powers for the recovery thereof, and shall hold and stand 
possessed of the same for the purposes and m the manner hereinafter mentioned.” 

It is true that the Official Assignee’s right or possession is subject to any 
lien held by any other person in respect of any of the property , and that the 
Official Assignee acquires no right beyond what the insolvent himself had ; but 
in my view tlie creditor, who has procured an attachment before judgment, does 
tis»] not thereby acquire any lien entitling him to have his demand satisfied 
to the prejudice of other creditors. It is perhaps a different thing if the 
attaching creditor has obtained his decree and has applied for execution by 
the sale of the property attached before the insolvency has been declared, for 
in that case ho has a complete lien upon the attached property fur the satis¬ 
faction of his decree. 

I cannot concur in the view that the alteration from the terms of s. 89 of 
Act VIII of 1859, hy the addition of the words “ existing prior to the attach¬ 
ment ” in s. 489 of the new Code, must have been intended to alter the law 
laid down in the Bombay case of Gamble v Jiholaqn-, oi to defeat the OfflSal 
Assignee’s right on behalf of the whole body of creditors in cases where the 
attaching creditor has obtained no decree at the time when the vesting order 
is made. For, if by so doing, the Legislature would correct one apparent 
inconsistency, it w'ould create one still more glaring, by placing the creditor, 
who obtained an attachment before judgment, in a position of advantage over 
all the other creditors, wffiich a creditor who has obtained a decree could not 
have either under the Insolvent Debtor’s Act or under the insolvency provi¬ 
sions of the Code of Civil Procedure. 

I am, therefore, disposed to concur with Mr. Justice Prinsep in holding 
that the vesting order prevents the attaching creditor from executing his decree 
against the property attached. 

As to its being incumbent on the Court to proceed to execution upon 
application, it seems to me that the fact of the vesting order having been 
passed prior to the decree, would authorise the Court under s. 250 to withhold 
its warrant for execution of the decree subsequently obtained. 

HcDonell, J. —I would answer the question submitted to the Full Court 
in the affirmative, and generally for the reasons given by Prinsep and TOTTEN¬ 
HAM, JJ. It is certainly difficult to say why the words “ existing prior to the 
attachment ” have been inserted in s. 489 of the present Clode, unless, as 
suggested by Field, J., when this very case came before him on a hearing under 
s. 622, they were put iq merely to make it clear that alienations after an 
attachment before judgment and pendente hte are void, and that really there 
was no intention to interfere with, or alter Ciw] the law relating to, the 
priority of the Official Assignee as settled by a number of decisions upon the 
old Code. The policy of the new Code of Civil Procedure, as shown in Chapter 
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' is that ail oteditous should sha*©, and thit no particular 

’ - < 3 »clitor should have a preference when there is a deficiency of assets, merely 
because he happened to obtain a decree first, and it would certainly be oppos^ 
to this policy to take away the priority given to the Official Assignee by the 
law as settl^ before the passing of the present Code. 


Mifter. J.— I would answer the question referred to us in the negative. 

It seems to me that if the Official Assignee, after the vesting order was 
made in his favour, was not entitled to have the attachment of the insolvent's 
property, made before judgment, removed, ho cannot resist the right of the 
plaintiff, who has obtained a decree after tlie vesting order, to have his decree 
satisfied by the sale of the .attached property. The first question that demands 
consideration is, therefore, whether the attachment before judgment in this 
case, under the 34th Chapter of the Code of Civil Piocedure, was liable tp be 
removed on the application of the Official Assignee, the defendant in the suit 
having been adjudged an insolvent before the decree was passed against him. 


Under Act VITI of 1869 a similar question came under consideration in 
several cases, and, under the provisions of that Code, it was uniformly decided 
in favour of the Official Assignee. Of these cases, the question was exhaus¬ 
tively discussed in Sava Bamjt v. Jadavji Nathu (2 Bom. H. C , 165) and 
Gamble v. Bholagir (2 Bom , H. C., 1-60). If we examine the reasons given in 
these two decisions in support of the conclusion to which the learned Judges 
came, and compare the provisions of Act VIII of 1859 regarding attachment 
before judgment with those of the present Code on the same subject, it would 
appear that the Legislature has altered the law as laid down in these cases 
with reference to the construction to be put upon the sections of the Code 
bearing upon this subject. 

The*main ground upon which these decisions rest is, that the provisions 
regarding attachment before judgment, laid down [161] in Act VIII of 1869, 
left it entirely at the discretion of the Court to remove the attachment when¬ 
ever it appeared equitable and just to do so And as in these cases it appeared 
to the Court more equitable that a debtor’s property should be available 
equally to all his creditors, than that it should be applied solely for the advan¬ 
tage of one, the attachment was ordered to be removed at the instance of the 
Official Assignee. 

But that under the present Code, this unfettered discretion has been 
taken away, will appear clear if we compare ss. 83, 84 and 89 of Act VIII of 
1859 with the corresponding sections of the new Code, mz., 484, 485 and 489. 

Both under ss. 83 and 84, the Court would direct the attachment of the 
debtor’s property “ until further order.’’ The words “ until further order ” left to 
the Court ample discretion to deal with the question of the removal of the 
attachment on equitable giounds. 

But in s. 485 of the new Code, which corresponds with s. 84 of the old 
Code, the words “ until further order ” have been omitted ; and in the second 
paragraph of s. 484 of the new Code, instead of the words of the corresponding 
s. 83 of the old Code, the word “ conditional ” has been substituted. The 
condition referred to is evidently the success or non-success of the defendant 
to show satisfactory cause under s. 485, i e., if the case falls under paragraph 
1 of 485, the attachment is to be confirmed, but jlf it falls under the second 
paragraph, the attachment is to be withdrawn.' 

The language of s. 89 of the old Code was quite in unison with the 
provisions of ss. 83 and 84, which, as already shown, conferred ample latitude 
to the Court for exercising its discretion on equitable grounds. In b. 489 of 
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»oi parties to the suit," fee words “ existitig prior to the attachment ” 
hSiiVti been introduced. The introduction of these words shows that the 
disoretiohary power of the Court has been curtailed. It seems to me that the 
ampde discretion whioh the Court, under the old Code, had for £ 162 ] directing 
the removal of an attachment before judgment upon equitable grounds, is now 
cut down to oases falling under ss 488 and 489 of the new Code. The present 
case does not fall under either of those sections. Section 488 has evidently 
nothing to do with it, and s. 489 is not applicable, because the right of the 
Official Assignee came into existence after the attachment. 

• 

Therefore, under the 34th Chapter of the Code, the Execution Court had 
no i^wer in this case to direct the removal of the attachment at the instance 
of the Official Assignee. Then, with the exception of s. 250 I do not find any 
other provision in the Code under w'hich the Court, in the exercise of its 
discretionary power, could refuse to allow the defendant to proceed with the 
execution of his decree. But before the Official Assignee appeared in the 
Execution Court, it had directed the warrant for the execution of the decree to 
issue. The attachment before judgment in this case was made in accordance 
with the order, dated the 2nd March 1880. On the 22nd March following, the 
defendant in the suit w'as declared insolvent and the vesting order was passed. 
The suit was decreed on the 9th of .\pril 1880, and the application for execu¬ 
tion was made on the 10th of May 1880, and on the 22nd May 1880 the 
order for the sale of the attached property was made. Then on the 4th of 
June 1880 the Official Assignee made his application to stay the sale. These 
dates clearly show that the Official Assignee, in support of his application, 
could not rely upon the provisions of s. 250, because the warrant for tim 
execution of the decree had been then already issued. • 

That being so under the provisions of the new Code the Execution Court 
had no power in this case to direct the removal of tlie attachment or stay the 
sale upon the application of the Official Assignee. In coming to this con¬ 
clusion I have not at ail taken into consideration the provisions of the chapter 
on Insolvency of the Code itself, because the present case does not fall under 
them. 

Therefore there is no provision of the Civil Procedure Code, under which 
the Execution Court could grant the application of the Official Assignee. 
Nor do I find any provision in the [ 163 ] Indian Insolvent Act under which 
he could succeed in his application. The only section under whicli,the execu¬ 
tion proceedings could be stayed is s 49. But it only applies after the insol¬ 
vent’s schedule has been filed, and in respect of a debt or demand admitted in 
the schedule. 

In this case it is admitted that the insolvent’s schedule has not yet been 
filed. It being feus clear that in this case the Execution Court in the exercise 
of its discretion had no power, at the instance of the Official Assignee, either 
to remove the attachment or to stay the sale, it seems to me tlfat the reasons 
upon which the Full Bench decision in Anand Chandra Pal v. Panchi Lai 
Sarma (6 B. L. E. 691) is based, would warrant us in holding that the 
defendant in this case has the right to have the attached property sold and 
the money realized by sale paid to him. Sir Eichard Cough, C. J., m deliver¬ 
ing thq judgment of the majority of the Judges of the Pull Bench, bolding 
upon the authority of decided oases of English Courts, that an Official 
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AsSgnee '* has not a greater interest in the property than the insolvent had, 
says ; “ But, as I have said the question must be answered by a reference to the 
Code of Civil Procedure.” 

He then thus refers to these provisions ;— 

“ Bv s. 15 of Act XXIII of 1861, substituted for s. 216 of Act VIII of 
1859, it is enacted that ‘ if the apjdication foi‘ execution of a decree be admitted, 
the Court shall order execution of the decree according to the nature of the 
application ’ Section 221 of Act VIII of 1859, says . When ail necessary 
preliminary measures have been taken, where any such are required, the 
Court, unless it sees cause to the conti ary, shall issue the proper warrants for 
the execution of the decree.’ . 


" Section 232 is ‘ If tlie decree lie for money, and the amount thereof is 
to be levied from the propertv of the person against whom the same may have 
been pionounced, the Court shall cause the property to be attached in the 
manner following,’ and tliercjftei the difieient modes of attachment are given. 
Section 242 says ‘ In all cases of atiachmont under the preceding sections, it 
shall be competent to tlie Court, at anv time duung the attachment, to direct 
that anv part of tlie iiroperli' so attached as .shall [164] consist of money or 
bank notes oi a suHiciont pait thereof, shall be paid over to the party applying 
for execution of the dociee, oi that any pait of the property .so attached as may 
not consist of inonev oi bank notes, so fai as may be necessary for the satisfac¬ 
tion of the decree, shall be sold, and that the money which may bereali7.ed by 
such sale, or a sullicicnt jiart thereof, shall he paid to such party ’ 

“Now, it IS a lule, that when a statute confers an authority to do a 
judicial act in a ceriain case it is mii)erati\e on those so authorised, to exercise 
tile autjiontv when tlie case aiises, and its exercise is duly applied for by a 
party mteiostod and having the right to make the application This has been 
often decided and it is suflicient to quote the cases of Macdougall v. Paterson 
(11 C B 755). Vmh‘ v. Powell (2 K and B 210), and Howes v. Hope Life 
Jnsnrance Cotiipam/ (11 II L C., 389) In those cases the word used in the 
statute w^as ‘ ina,v ’ .\ccordiug to this rule, the words ‘ it shall be competent to 
the Court ’ in s 242 must not bo construed as giving to the Court a power 
which it inav exorcise or not as it tliiuks fit, hut is obligatory and conferring 
on the attaching ci editor a right to have the attached property sold, and the 
money realized by the sale paid to him ” 


Now, if we refer to the corresponding sections of the new Code of Civil 
Proceduie, we find that, the same process of reasoning leads us to the conclu¬ 
sion thau defendant in this case has the right to have the attached property 
sold, and the money realized by the sale, paid to him. 


For facility of reference and comparison, the corresponding sections of the 
new Code are noted below Section 15 oi Act XXIII of 1861, corresponds 
with paragraph 2 of s 245 of the new Code ; s. 221 of the old Code with 
s. 250 of the new Code , .s. 232' of the old Code , and 273 ^ of the new Code ; 
and s 242 of ^le old Code with s. 284 of the new Code 

In s. 284, the word “may” has been substituted in the place of 
the words “ it shall he competent to the Court.” But as pointed 
L16S] out by Sir EtCHARW CoucH, C.J., according to a well-known rule of 
construction either of those expressions must not be considered as giving to 
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the Court a power which it may exercise or not as it thinks fit, but as obliga¬ 
tory and conferring on the attaching creditor a right to have the attached 
property sold, and the money, reali^sed by the sale, paid to him. 

For these reasons, I am of opmion that the question referred to us should 
be answered in the negative. 

Garth, C.J. I think that, having regard to the language of the pioscnt 
Code, my brother Mitter's view of the law is right 

Had the wording of s. 489 of the now Code been tho same as that of s 89 
of the old Code, I should have agreed with the view of the Bombay Court in 
the case of Gamble v. Bholagti (2 Bom. H. C ,,150). 

But the language of s. 89 , upon winch tlie learned Chief Justice m that 
oase<jounds his opmion, has been materiallv altered in s. 489 of the present Code. 

The words of the old Code were “ attachments before judgment shall not 
affect the rights of persons not parties to the suit ” The words pt the present 
Code are “attachments before judgment shall not affect the lights, cri-sirnr/ 
prior to the attachment, of persons not parties to the suit ’ 

It seems to me that the words “ existing prior to the attachment” mu.st 
surely have been introduced with some object, and T cannot help thinking 
that they were introduced for tho express pui jiose of altering the law, as laid 
down in the judgment of the Bombay case 

At the same time I am quite of opinion that the law ought to be as tho 
majority of my learned brothers have held that it is , and 1 am vow glad that 
they have seen their way to arrive at that conclusion 

Tho lesult will be that the question rcleired to us is answered in yio 
affirmative , and tho plaintiff' will have his costs in this Court. • 


NOTES. 

[ EFFECT OF VESTING ORDER ON ATTACHMENT 

Whether the attachment be one before judgnu nti (10 Cal 1.50 h Had 5.51 , iO Bum 403 ; 
26 Mad. 673) or in execution of <i doeiec (29 B.il 42fi (F. B 1 ovci niling 28 (I.il 41‘i , .5 C L ,1 
80 • 11 C.W N 163) thr’itt.ichjiig creditor h.is no piionU ovci the Otiici.il AssiRiiec Those 
decisions are based on the ground that .ui attaihing uriMiiUo does nut obtain .i th.iigo oi lion 
on the Attached propcrt^. See 15 CaJ 202 25 Cal 170 PC it I .4 I70and 2b Mad. ti7.J ] 
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MOOTHOSA ifANX SHAW &C. V. 

CJ66J. FULL BENCH. 


The 13th September, 1883. 

Phesent; 

Sua Bichahd Gahth, Knight, Chief J(jstice, Mb. Justice Mittek, 
Mb. Justice McDonell, Mr. Justice Pbinsep and 
Mb Justice Tottenham. 


Moothora Kanfc Shaw and others.Plaintitfs 

t 

versus 

The India General Steam Navigation Go.Defendants.' • 


Garners, hahtiity of—Common earners—English law—Contract Act (IX of 
1872), ss. 151, 152—Carriers Act (III ofl8a5)—P.ailways Act {IV of 1879), 
s. lO]—’Statement of objects and reasons of the Contract Act. 


The common law of England rogtilatmg the responHihility of common carriers, was at the 
time of the passing of the Garners Act, 1805, and is still, ni force in this country, and is un¬ 
affected bj the provisions of the Indian Contract Act Kurerji Tulsidas v. G, I. T. Ry. Co. 
(1. L. B., 3 Bom., 109) dissented from. 

The plaintiffs entrusted to the dofeudauts, who wore common carriers under the Carriers 
Act III of 1865, oerwin goods whicfa wore lost in the course of their carnage on one of the 
defendants’ steamers On the facts it was found that the defendants took as much care of 
thg. goods as a man of ordinary prudence would, under similar circumstances, take of his own 
goods of t^e same bulk, ijualitv and value as the goods bailed ; and that the loss was not 
occasioned bv the act of Ood or the (Queen’s enemies. 'Fhcre was no special contract of the 
nature provided for by s. 6, Act III of 18G5 Held, that ss. 151, 15‘i of the Contract Act did 
not apply, and that the defendants were liable for the loss of the goods. 

This was a case stated for the opinion of the High Court under s. 55 of Act 
IX of 1860, and s. 617 of Act XIV of 1882. 


The following is the case as referred by the Fourth J udse of the Calcutta 
Small Cause Court:— 


“ This suit was instituted on 26th June under Act IX of 1850. It was 
heard on 3rd, 4th, 5th and 10th July, after the present Small Cause Court Act 
had come into force. 


‘ The piaintiffs sue the defendants for Es. 296, being the value of 72 
drums of jute out of 98 shipped on board the defendants’ flat Delta at 
Kaliguoge, on the 19th September last, under the bill of lading which accom¬ 
panies this reference. The defendants arc common carriers by inland navifia 
tion under the Indian Carriers Act III of 1865, and their liabilities are 

* On a case referred b> G C, Sconce, Fourth Judge of the Calcutta Court of R»v,ni 


t [Sec. 10.- Wy agreement purporting to limit the obligation or reaponmbility imnosod 
o . , . , railway by the Indian Contract Act 

B^cipl contract limit- sections 161 and 161, m the case of loss, destnSion 

.... . to limit such obligation or responsibility be void unless—-*^ 

(6) if otherwik' in a formipproved by the Goveraor-Genetal m Coaacil.J 
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£1873 governed by 8. 6 of that Act. The plaintiffs recovered from the defen* 
dants at Calcutta 26 drums out of the 98 shipped at Kaliguuge; the remaining 
72 were lost in transit under tlie circumstances hereafter stated. There is no 
dispute as to the value of the lost jute, and the defendants had not limited 
their liability to pay for the jute by any “special contract signed by the 
owner of the jute delivered to them to be carried, or by any person duly 
authorized in that behalf by the owner.” (Bee s. 6, Act III of 1865). 

“The steamer Mirzapme left Debiooghur on the 10th September 1881, 
with the hat Delta in tow, containing a general cargo. After arriving at 
Kaligunge the plaintiffs’ jute and a largo quantity of jute belonging to other 
persons, was stowed on board the Delta. The steamer, and Delta, the hat 
being lashed to the portside of the steamer, proceeded on to Serajgunge, where 
another hat, the Lebong, was taken in tow and fastened to the starboard side 
of fbe steamer. They then proceeded on their voyage. All went well till the 
evening of Monday, the 26th September, when they arrived at a narrow part 
of the river, called the Atharah Bend or 18th Reach. Here at about quarter to 
6 o’clock P.M. a severe shock was felt; the Delta trembled and was forced up 
against the side of the steamer, the engines were stopped, and it was found 
that the Delta had struck against some obstruction in the river, which had 
caused a great rent in the bottom of the flat Delta ‘ about the turn of the build 
reaching from the forepart of No. 1 hold to the after bulkhead of No. 2 hold, a 
distance of nearly 30 feet, rivets and jilates were started, and the rent was 
about four to six inches wide, or about as wide as the palm of one’s hand. 
Through this the water came in with great force and rapidity. Pumps were 
set going at once, and the Captain of the steamer went on again easy,’ in the 
hopes of being able to reach a nullah about two miles off, with which he was 
acquainted, intending to bead) the flat in shallow water. He could not»do 
this, because he found another steamer, the Dacca, anchored ahead of him, 
with a flat, and the river was too narrow to enable him to pass her. The steam 
of the Dacca was do\i n, and could not have been got up for throe hours. 
Haley, the Captain of the Muzapore, then determined [1683 to place the flat 
Delta close to the shore This was done, and she was fastened up to the 
surrounding trees on the bank with chains and ropes. The banks here were 
precipitous and deep water close up to thorn. There were about two fathoms 
of water under the flat, where she was fastened up. There were no inhabitants 
of the country from whom they could get assistance. The crew of the Dacca 
came to their assistance with the pumps from that vessel. There were also 
pumps on board the Mirzaporc and the Delta which had been vigorously 
employed from the first, .fute was crammed into the leak, the awnings from 
the steamer were taken down, and drawn under the hull of the flatnn the hope 
of stopping the flow of water, and all the men that could be spared from pump¬ 
ing were employed in saving the cargo by putting it on shore and on board 
the steamer alongside. It was impossible to stop the leak, and finally the flat, 
heavy with the water in her, sank about 9 a.M. on the 27th September in live 
fathoms of water, breaking away from the chains and roiies which had sustained 
her. At the place where the accident took place the river was about 150 feet 
wide. The portside of the Delta was about eight or ten feet frqm the shore on 
'her left hand, the Mirzaporc was sixty feet wide, and each flat thirty feet 
wide, and there would, therefore, be fifteen or twenty feet between the star¬ 
board side of the Lfihong and the bank on hel* side. it was then low water, and 
the river narrower than it would be at high water, Tfle Mtrzapore, with her 
flats, was going along with the last part of the ebb. and with such tide as thmre 
was to help , them was going over the ground aVabout three miiDS per hour, 
leads going on both sides. The soundings at the time when the accident 
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happened were li fathoms on tM j^ortside of the Delta, and 2 fathoms on the 
starboard side of the Lebong. The Delta was drawing four feet three forward 
and four feet six after. The Dacca, which iiad preceded the Mirzapore with 
only one flat in tow a very few hours before, up this narrow reach, at a higher 
state of the tide, might very well have safely passed over, or on one side of the 
obstruction which caused the wreck of the Delta. A good look-out had been 
kept, but nothing could be seen above water which should have caused the 
Mirzapore to hesitate about proceeding on her journey. After the Delta had been 
sunk, and all the [169] cargo which could be saved had been saved out of her. 
Captain Haley went back to the place where the accident had happened, and with 
bamboos and ropes dragged the bottom of the river in the hope of finding out upon 
what object the vessel had struck, he could find nothing. The probability is 
that the Delta had struck upon a “ snag ” and the point of the snag sticking 
in the rent made in the vessel’s bottom the “ snag ” itself had been carried on 
for a short distance by the impetus of the vessel till it sank again in deeper 
water. Captain Haley had never heard of such an accident happening in that 
part oi the river before. A “ snagboat ” is kept up by (lovernment for the 
purjiose of clearing away such obstructions, towards the maintenance of which 
a high toll is said to be paid by the Company. I do not think it would serve 
any good purpose to quote the evidence at any length. The trial occupied 
four full aiternoons The examination-in-cliief was minute, and the cross- 
examination searching. The plaintitfs undertook to prove that after the goods, 
which had been saved from the wreck, were brought to Calcutta, the defen¬ 
dants had given jute bearing the plaintiffs’ mark to other persons instead of to 
themselves ; in this they failed. 

“ After a careful consideration of the whole evidence, I find, as a fact in 
th5 terms of s 151 of the Indian Contract Act, that the defendants did ‘ take 
as much care of the goods bailed to them as a man of ordinal y jirudence would 
under, similar circumstances, take of his own goods of the same bulk, quality 
and value as the goods bailed.” 

“ Mr. Sale on behalf of the Company contended,— 

“1st -On Ihe authoiity of Tulsulas v. G. 1. P. Uaikoay Com¬ 

pany (I L E., 3 Bom., 109), that the defendants were not liable, and that they 
were entitled to tlie protection of ss 151, 152 of tlie Indian Contract Act 

“ 2nd —That the damages arose from an ‘ act of God,’ and the carriers 
were not liable, because they had done ‘ all that was reasonably and piactically 
possible to ensure the safety of the goods.’ He cited Nugent v. Smith (L. R , 

1 C. P 1) 4231, per CocKBUliN, C. J., p. 437 Agieeing with Mr. Sale as to the 
latter part of l.is proposition, I think the accident, though inevitable and a peril 
of [i703 navigation, was not of that class which can be called an ‘ act of God.’ 

“ 3rd.—That under tho Carriers Act III of 1865, s. 6, no ‘ special contract 
signed by the owner ol the goods, Ac., ’ w^as necessary, unless it w'as sought 
thereby to limit the carriers’ liability for )ii.s own negligence. Having regard 
to tho preamble and to s. 8 of tho Indian Ganiors’ Act, I consider this argu¬ 
ment to bo altogether unsustainable. 

“ 4:th. —He* referred me to Act IV of 1879, s. 10, where no doubt the 
Legislafure accepts the proposition that so far as Railways are concerned, the 
carriers' liability is to be measured by ss, 151 and J.52 of the Indian Contract 
Act, But nothing in' the Carriers’ Act, 1865, now applies to carriers by 
Railway. 

“ On the first point, asiKto whether ss. 151 and 152 aiiply, notwithstanding 
the great authority of Sir Michael Westeopp, I entertain respectful doubts 
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whether Kuverit Tuh^das v. G.I.P. Eailwa^tCompany (I. L. R., 3 Bom., 109), 
was correctly decided, and I desire therefore to state my reasons for those 
doubts. The High Court, Calcutta, has never, so far as I am aware, been 
called upon to consider the question with reference to persons who are common 
carriers under the Carriers’ Act III of 1865 Act III of 1865 is intituled ‘ an 
Act relating to the rights and liabilities of common carriers,’ and in its 
preamble * recites that it is expedient not only to enable common carriers to 
limit their liability for loss of, or damage to, property delivered to them to 
be carried, but also to declare their liability for loss of, or damage to, such 
property occasioned by the negligence or criminal acts of themselves, their 
servants, or agents.’ The-preamble recognises the fact that the law as it 
then existed, i.e., the common law imposed such a burden of liability upon 
common carriers that it was expedient to enable them to limit it. ‘ The 
preamble,’ as Westropp, C. J., says (see page 116) ‘betrays no intention on 
the part of the Legislature to fix on the common carrier the character of an 
insurer against all risks, except the act of God or the Queen’s eneinies.’ Precisely 
so—that was the liability which the common law imposed upon the common 
[171] carrier, and the first object of the Carriers’ Act w’as iwt to fix such a 
liability upon the earner, but to enable him to free himself "from the liability 
which the common law had already fixed upon him Section 6 of the Act points 
out the mode by which the common carrier to whom that section applies (the 
defendants in the present case), may limit his liability, viz., he ‘ may, by 
special contract, signed by the owner of such property so delivered as aforesaid, 
or by some person duly authorized on behalf of such owner limit his liability 
in respect of the same.’ If the caiaior neglects, or does not choose, to adopt the 
means pointed out by the Legislature, by which he may limit his liability, 
then by necessary implication the liability which the common law imposes on 
him shall continue unlimited. I appiehend that the maxim ‘ Expregsio untus 
fist exclimo altei lus ' would apply. By this way, and no other, may the common 
carrier limit the habiliU which the common law imposes on him The defen¬ 
dants in the present case haye neglected, or have not chosen, to follow the course 
pointed out by the Carrieis* Act, and are, therefore, unless their position 
is altered or amended by the Indian Contract Act, insurers against all risks, 
except the acts of God or the Queen’s enemies. 

“ At page 3 17 of the Eeport, Westrgpp, C. J., remarks • ‘ The 6th section 
does not lay down what shall be the extent of the common carrier’s liability if 
he do not limit it by special contract, but leaves that question to be dealt with 
by the common law. If that liability has been varied by the Indian Contract 
Act, it is the common law and not the 6th section of Act III of 1865 which 
has been interfered wuth.’ It is at this point I am unable to follcTw his Lord¬ 
ship’s reasoning. I cannot help thinking he has stopped short at the very point 
where, if he had pursued the argument a little further, he would have been led 
to a different conclusion. 

“ At page 113 of the Report, Westropp, C. J., points out that the Indian 
Contract Act (IX of 1872) is, and purports to be, only a partial measure. Its 
preamble recites that ‘ it is expedient to define and amend certain parts of the 
law relating to contracts. Its first section repeals certain enaiftments specified 
in the schedule ’— (of which Act III of 1865 is not one) but provides [172] that 
nothing contained in the Act ‘ shall affect the provisions of any Statute, Act, 
or Regulation not hereby expressly repealed ’.” I think it unnecessary to go 
further or quote the subsequent words of the section. If it can be shown that 
88.151 and 152 of the Contract Act ‘ affect ’ the uurepealed Act HI of 1865 or 
any part of it, they are inapplicable to the present case. 
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“ Westbopp, C. J., {se6 pa^ 117) admits that in the absence of a special 
contract limiting the carrier's liability, s. 6 of Act III of 1865 ‘ leaves that qim- 
tion to he dealt with by the cqmmon law.’ In defining the word ‘ bailment ’ it 
would be impossible to use other than general teruks. Accordingly the defini¬ 
tion of the word ‘ bailment ’ in the Contract Act is wide enough to cover a 
‘ bailment ’ to a common carrier. The words ‘ m all oases of bailment' in s. 151 
are also very wide. I apprehend, however, that those general terms must be 
read as qualified by the preamble and s. 1 of the Act, and all oases of bailment ’ 
mean all cases to which the Act applies. A general definition of the word bail¬ 
ment is one thing, liability in respect of a bailment is another and very 
different thing ; and I can hardly think that a merely general definition of the 
word ‘ bailment ’ affords any ground for saying that the Legislature intended to 
substitute the Contract Act for the common law or to ‘ amend ' that parUcular 
part of the law relaUnq to contracts which, as regulating the liability of a special 
class of bailees, viz., common carriers for hire, in respect of a bailment, had 
already seven years before been made the subject of an Act, then (in 1872) and 
still in force, 'if it had been intended in the slightest degree to alter or amend 
the position in which the unrepealed Act III of 1865 had left the common 
carrier, the Legislature would, 1 believe, have expressly said so, and Act III of 
1866 or some portion of it W'ould, I should think, have been expressly repealed. 

“ I am confirmed in this view by the consideration that carriers are ex¬ 
pressly referred to in s. 158'' of the Contract Act, but these are gratuitous 
carriers. It must not be forgotten, however, that there may be carriers for 
reward, who are nevertheless nor common earners. To carriers for reward, who 
[«8J are not common carriers, ss 151 and 152 of the Contract Act have been 
held by the High Court, Calcutta, to apply, MachiUican, v The Compagme des 
Mez^sageries Maritvmes de France (1. L. R,, 6 Cal, 227). But Act III of 1865 
deals onk>' with common carriers All questions touching the liability of 
common carriers, such as are the defendants, have been, as it seems to me, 
purposely left outside the scope of the Indian Contract Act. Sections 161 and 
152 of the Indian Contract Act, if they apply in a case like the present, reduce 
the common carriers ’ liability from that of an insurer against all risks except 
the acts of God or the Queen’s enemies to what is no liability at all if he can 
only prove that he has taken ‘ ^s much care of the goods bailed to him as a 
man of ordinary pi udence would under similar circumstances take of his own 
goods of the same bulk, quality, and value as the goods bailed.' They do this 
without reference to any ‘ special contract signed by the owner of the goods ’ 
practically, as it seems to me, dispense with such a contract; practically, 
therefore, repeal so much of s 6, Act III of 1865 as makes such a contract 
essential to reduce the common carriers’ liability below that which the common 
law imposed on him, vtz., that oi an insurer against all risks, except the acts 
of God or the Queen’s enemies. Under these circumstances I feel it, speaking 
for myself, impossible to say that ss. 151 and 162 of the Contract Act do not 
“ affect ” 3. 6 of Act III of 1865. I cannot see how ss. 161 and 152 of the 
Contract Act can “ interfere with ” the common law without, the same time, 

“ interfering with” or affecting the unrepoaied enactment, s. 6 of the Carriers 
Act III of 18^. I cannot help thinking that in giving the defendants the 
benefit of protection under ss. 151 and 162 of the Contract Act, I become a law 
unto myself ; I practically disobey one Act and practically repeal another. 

*C8oc. 158 Whore, Ijy the conditions of the bailment, the goods are to bo kept^iTtolw 
earned, or to have work done upon them by the bailee for the 
Repayment by bailor of bailor, and the bailee is to receive no remuneration, the bailor 
necessary expenses. shall repay to the bailee the necessary expenses ineurrod hv him 

for the purpose of the bailment,} 
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“ Mt. Sale contented himself with very little more than a reference to the 
judgment in Kuverji Tmsidas v. O. I. P. Bailway Company (1. L, E.. 3 Bom., 
109). He made no attempt to dispel my doubts with regard to that decision. 
The one argument he did put before me with reference to a " special contract 
signed by the owner of the goods" afforded to my mind even stronger grounds 
than any I have yet [1743 given, for saving that ss. 151 and 152 affect the 
unrepealed Indian Carriers Act, and are therefore inapplicable. 

“ He argued, and appeared to be serious in doing so, that no special contract 
was necessary unless it was sought thes'ehy to limit the carriers' liability foi his 
own or his servants’ negligence Mr. Sale must have felt it to be necessary at 
least to try in some way to reconcile ss 151 and 152 of the Contract Act with 
s. 6 of the Carriers Act, or he would never have suggested such an argument. 
He must have felt that tlie one Act (if it apiilies) reduces the common carriers’ 
common law liability to nothing at all (if his evidence is up to the mark) with¬ 
out requiring any special contract, while the otlier Act makes a special contract 
absolutely essential for that purpose. It would, as it seems to ftie, be impos¬ 
sible to give effect to Mr. Sale's argument without absolutely defeating another 
and perhaps the principal purpose of the Indian Carriers Act. That purpose 
is to declare their liability for loss of, or damage to, property occasioned by the 
negligence or criminal acts of themselves, their servants, or agents. Section 3 
of the Indian Carriers Act enacts • ‘ Notwithstanding anything hereinbefore 
contained every common carrier shall be liable to the owner for loss of or 
damage to any property delivered to such carrier to be carried where such loss 
or damage shall have arisen from the negligence or criminal act of the carrier, 
or anv of his agents or servants ’ Any s])ecial contract containing a clause, 
exempting the carrier from liability for his own or his servant’s negligence, 
would be to that extent absolutely void * 

“ The reason why the special contract signed by the owner of the goods 
was considered essential was probably this It was thought right that owners 
of goods, before parting with their goods and their control over them, should 
have an opportunity of seeing, considering, and approving or rejecting the 
clauses by which a carrier might propose to exempt himself from any or all 
liability The mere insertion of such clauses into a bill of lading to be handed 
to the owner after he had parted with his goods was to be no longer suffi¬ 
cient, but a contract exemjiting the carrier from liability for his own negligence 
would, as contrary to public policy, be absolutely void, and it is made so by the 
Indian tns] Carriers Act, s. 9 of which expressly relieves the plaintiff 
from the burden of showing that the can-ier was negligent, and throws the 
burden of proof on the carrier to show he was not negligent. ^ 

“ The next question is as to whether the accident from which the parties 
to this suit have both suffered can bo said to have been an ‘ act of God.’ It 
was a ‘ peril of navigation,’ but not an ‘ actof God.’ The defendants might, if 
they had chosen to do so, have freed themselves from liability by a special 
contract signed by the owners of the goods, as it is, they remain insurers 
against such an accident, notwithstanding they have done all they could 
reasonably have been expected to do to avert the consequences ot the accident. 

" In Nugent v. Smith (L. B., 1 C. P. D., 423;, to which Mr. Sale retored, 
the damage arose from a storm at sea which was clearly an act of Wod. 
COOKBDRN, C.J., goes very fully into the question as to what amount of dili¬ 
gence is sufficient under such circumstances to free a carrier from liability, 
but I see nothing in the judgment to show that an accident, such as occurred 
in the present case, can be treated as an act of God.’ The carrier cannot 
plead an * act of God,' without showing that he has done his own duty to the 


6 CAL.—ie 


121 



. lX.R. 10 Cal. 176 MOOTHORA KANT SHAW Ac. V. 

utmost. 1 do not think that I need quote at any gre^t length from the autho¬ 
rities, In story on Bailments (7th edition, 1863) s. 511 (page 438 of the 
edition before me), it is pointed out that striking on an unknown snag in the 
usual channel of a river has sometimes been thought an ‘ act of God and to 
excuse the carrier, altJiough this doctrine has not always been received with 
satisfaction. See the long and learned note 6 See also Parsons on Contracts, 
3rd edition, vol 1, pp. 634, 635, 636, note on pages 635 and 636 and the case 
of Smith V. Shepherd, referiod to in Parson’s note. Also Maclachlan on Ship¬ 
ping, 1st edition, p. 456, 2nd edition, 1875, p 499, Abbott on Shipping, 11th 
edition, by Sheo, 1867, pp 337 and 338. 

" It is impossible to say iij the present case what the obstruction was 
which caused the accident, or how it got into the river It may have been 
caused by a wood-cuttei cutting down a tree and letting it fall into tlie stream, 
or it may have been caused bv the stream undermining a tree and so bringing 
It [176] into the W'ater As Maclaclilan points out if the operation of tlie 
spontaneoUiS forces of nature or natural objects (sitcli a.s a tree or a rock), has 
disposed them so that damage afterwards is occasioned thereby, vet, such 
damage is too remote to - he excused bv law as within the meaning of the 
phrase ‘ act of God ’ Tlien he refers to Smith v Shepherd, and the judg¬ 
ment of Hhath, .1 Tlie weight of authority sliowt. that the ‘ act of God’ 
which excuses a earner must be a direct and violent act of nature. One can 
only guess at the cause of the accident m the present case , it is impossible to 
say that it was an ‘ act of God.' 

“ Foi the reasons I Viavo given, inyown opinion is that tlie plaintift’s are 
entitled to judgment in this case, but out of deference for the opinion of the 
^mbay High Court in Kiiveiji Tiilsidat v (i I P liathraii Compaitij (I L 
K, 3 , 109) as to the ai>plicabilitv of ss 151 and 152 of the Indian 

Contract Act, J give judgment lor the defendant This judgment is contingent 
on the opinion of the High Court as to whether or not, upon the facts of tlie 
case as they are found and stated, the ludgniont is coirect m law ” 

The case then came up to the High Court before Garth, C J., and WiLSON 
.7 , and the Court, considering the matter to he of gi'eat importance and con¬ 
siderable difficulty, referred the ca.so to a Full Bench The question referred 
was, whether the Huglish oi what othoi law relating to catriers prevailed in 
this countiy at the time of the passing 'y the Gamers Act (Act III of 1865), 
and whether the Bombay High Court wore right L in the case of Kuverji 
Tulsidas V. (r 1 P. Baihnay Company fl L. E . 3 Bom , 109)] m deciding that 
whatever the law which prevailed in India was, that law is now contained and 
defined in the provisions regarding bailments m the Contract Act. 

The Advocate-General (Mr Paul) for the plaintiffs submitted that the 
India General Company are common earners The case of K /. Railway 
Company V. Jordan (4 B. L. E. O. C., 98) decided m 1869 that s. 11 of Act 
XVIII of 1854 was no sufficient cause for saving that the E. I. E. Company 
were not common carriers. 

The preajjfible of Act ITT of 1865 shows that a class of persons known as 
common earners were in existence at the time of the E177] passing of the 
Act. It. is true the Bomliay High Court have decided that the Contract Act 
repeals or controls Act Til of 1865, but I subjnit that this is directly in 
contradiction to the 'preamlile of the Contract Act. If the English law was 
not in force in the mofussil, the law of equity and good conscience applies. 
[Garth, O.J.—Then comes the question whether, when we are administering 
the law of equity and good conscience, we are justified in importing any partial 
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or special law, English or,otherwise, into India.] Where there is no other law, 
the lex Jort must be applied. [Garth, C J. —Can you show us any authority 
for saying that before Act III of 18(J5 came into force the English law applied ?J 
No. I cannot, but there must have been many cases unreported. Act III of 
1865 would not have been called lor, unles.s tor the purpose of giving relief to 
the common carrier, and to give relief to the public , if the law of equity and 
good conscience were in force before the Act it would not have been necessary 
to have passed this remedial Act of 1865, except to prevent their liability, and 
if it had been intended to coniine the Act to Calcutta, the Act would have 
said so 

In the Bombay case, one view of the law has been lost sight of, V 12 ., that 
every Act stands by itself, unless it has been repealed, 01 the repeal can be 
implied. If two Acts are so opjiosod to each other, that one cannot stand ; if 
the*two can be read, so that the one does not necessaiily repeal the other, the 
two may bo read sepaiatoly The Contract Act does not necessarily apply to 
cari'iers at ail, the sections 1 elating to bailments are very wide. And also, 
whore tliere is a siiecial Act, Act 1865 which can apply, can it be said that the 
Contract Act repeals it 

A contiact to carry goods fiom one place to another does not strictly come 
within s. 148 of the Contract Act, the word bailment can cover a case of 
conveying by land or water. 11 the Boinliay case is nglit, a merchant and a 
slupownoi occupy the position of bailor and bailee. A contract of affreightment 
cannot be said to be a bailment. The words of s. 148 are not sufliciently 
extensive to include a fifth class of liailments 

Section 158 has not been sufficiently prominently brought forward in the 
Chief Justice's yndginont in tlie Hombay case. As regaids s. 10 of Act IV of 
1879, the Legislature evidently weie [178] misled, and made the sections tligre 
mentioned a])])licable to a certain subject. Section 10 assumes that i^jme sort 
of liability attaches to a caniei by rail I sav the Legislature have simply 
passed the section on the Bombav case, without waiting to see whether the 
decision would he questioned. 

The case of MoUtro Miuch ct Co. v Thu Couii oj IVaid.s (L li 1 A. Sup. 
Vol ,86,10 B. E It, 312) lays down that in the absence of any law 01 estab¬ 
lished custom existing m India, in certain cases the la^\ of England is to bo 
resorted to for principles and rules to guide the Court. Poolejj v Driver 
(L. R., 5 Ch. D., '460, 484) ts an authoiity lor showing, that where an existing 
law IS diflerent from what the Ijogislature supposes it to be, implication arising 
from Statutes cannot be followed 

Mr. iVn/Z/ps for the llcfendantsAs regards the question, whether the 
Contract Act applies to earners and to carriois for hue tlieie can be no doubt 
all the early sections deal witli hotli , and it is not necessary that the diftorent 
classes should be mentioned in the previous sections, and perhaps not neces¬ 
sary to mention them in s. 158 [GARTH, C.J —I think we ought to see, 
whether carriers were not lionnd in India by common law duty before the 
Contract Act.] Custom or duty would not, 1 tliink, apply in any' other place 
than Calcutta, if there . the custom of the realm did not extend to India , there 
is no reason to suppose that it has been extended , tiioro is no authority for 
saying that the duty of common cai 1 lors in India is based on the custom of 
the realm. 

As regards the case of .tlie E 1. Eailtray Co. v. .Jonlait (4 B L. R. 0. C., 
98) there is no reference to the Carriers Act in it, ^he argument is not leport- 
ed, and there is nothing to sliow what wuis then liability, and nothing to show 
that "the Chief Justice was referring to the ordinary English liability of 
common carriers. 
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In the Bombay case, the Chief Justice assui^es that the common law 
liability was in force before the Act, ami that the carrier had an insurance 
liability, but he does not say it was a Statutory liability. The Contract Act, 
1 submit, does apply to carriers and to carriers for hire. It speaks of “ goods 
to be carried ” under the words bailment, s. 148. Contracts of cairiage would 
include [1793 hired carriers rather than gratuitous curriers, and s, 151 puts 
gratuitous and hired carriers on the same footing. 

The case of Mackillican v. Compagme des Messaqenes Martimes de France 
(I. L. R., 6 Cal., 227) shows that the Contract Act applies to hired carriers ; 
there is nothing on the face of the section to show th,st common carriers are 
not also included. At p. 230 ^of the report, PONTIFBX, J., treats the case 
as falling within s. 151 of ‘the Contract Act. I submit the Bombay 
case is correct. Gratuitous carriers are included in s. 158, and in s. 168 
" a finder of goods is a gratuitous bailee,” d forUort is the hired carrier filso 
included. 

It seema clear, therefore, that both sorts of carriers are included in the 
Act, nor are they excluded by the saving section. 

The Bombay.case is conect, every Act of the Legislature presupposes the 
common law , and the Carriers Act presupposes the common law with regard 
to carriers, and to alter the common law does not affect any Statute. 

Before the plaintiffs can succeed, they must make out that the Carriers 
Act has introduced this liability Whatever the liability of carriers might 
have been, the Legislature was content to leave them with that liability ; and 
in making that Act there is no intention to fix upon the common carrier any 
liability There is nothing in the Act which declares the liability of a common 
carrier 

• Inasmuch as the liability existed before the Act, the repeal of the Act 
would nf)t alter the general liability it is therefore absurd to say that the 
provisions of the Contract Act aftect the Act 

My contention therefore is (l) that liability not being declared, defined or 
imposed by the Act, it is not affected by the repeal of the Act, (2) that 
the section which makes the carrier liable for negligence does not define his 
liability. 

The Carriers Act limits the liability of a common carrier, and by ss. 3 and 
8' he is liable for the scheduled goods only m cases of negligence or criminal 
acts. By s. 6 he cannot limit his liability for other goods by notice, but he 
may by a special contract. The Contract Act, if it applies, merely renders 
such special contract, which ho may insist upon, unnecessary. A common 
cainer could by agreement limit his liability, and be formerly sought to do so by 
notice, which in certain cases was held to 1180] constitute such an agreement. 
The Carriers Act forbade such limitation by notice, and the Contract Act 
substituted the law for a special contract, and thus amends and assimilates 
to the general law, the law relating to common carriers. So far as this, 
however, affects Act III of 1865, it cannot operate under s. 1 of the Contract 
Act; does it then “affect” the provisions of Act III of 1865 to apply ss. 151 
and 152 of the Contract Act to the Carriers Act ? No express provision 
of the Carriers ?lct is repealed by ss. 151 and 152, for the Carriers Act in its 
only positive provision, s. 8, renders the common carriers liable notwithstanding 
any limitation for negligence. Then is it a “ provision” of the Act (a. 1, 


* tSee. 8 :—^Notwithslanding anything hereinbefore contained, every common carrier 
liable liable to the owner for loss of or damage to any property 


Common earner 
lot loss, or damage caused 
t>y utgicsJt or fraud of him- 
geU or hia agent. 


delivered to such earner to be carried where such loss or 
damage ehail have anscu from the noghgence or criminal act 
of the earner or any of his agent® or servants. J 
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Contract Act) that carriers shall be liable for more ? On the contrary, the 
object of the Act is to enable them to fix their liability as a liability for 
negligence and criminal acts only. 

That is the only liability fixed upon them by the provisions of the Act. 
So also by the Contract Act. If ss. 151 and 152 affected any of ” the provi¬ 
sions” of Act III of 1865, so far as they afiect such provisions, the provisions 
of the Carriers Act prevail. There is, however, no “ provision ” of the Act 
which cannot stand, and have the operation it was intended to have, along 
with Bs. 151 and 152. This is obviously true of s. 3 taken with s. 8. These 
sections say, a common carrier shall be liable only for negligence and crimi¬ 
nal acts as regards the scheduled goods : the Contract Act says the same , the 
Contract Act fftves effect to ss. 3 and 8. 

^ By giving. effect to ss. 3 and 8, it renders them unnecessary, but it does 
not do this by “ affecting,” but by “effecting” their provisions. Sections 
(cl. 1) cannot be affected unless effect were given to a notice, and then such 
“effect” would be precluded by s. 1 of the Contract Act. Glause'2 of s. 6 says, 
when taken with s 8, that a common carrier may reduce his liability, what¬ 
ever it is, to that for negligence or criminal acts by a special contract. Does 
the Contract Act affect this ? And how ? Not by interfering with the carrier’s 
powers of reducing his liability by contract, but by fixing his liability at that 
to which the carrier was enabled to reduce it. The intention of the Act was 
that every common carrier, who desired, should be liable only for negligence, 
since he was not obliged to carry the goods on any other terms. 

[1813 The Contract Act does not impose a loss liability, but only assumes 
that every common carrier would so desire (all other bailees being also assumed 
so to desire), and gives effect to the desire. But it does not force the parties^o 
adopt only this liability , for by s. 162 the bailee may, by special contract, be 
made liable for more. In fact, the Contract Act renders a special contract 
necessary to impose instead of to avoid liability for more than negligence. 

Section 7 of the Carriers Act is rendered unnecessary, but it is not other¬ 
wise affected. Does “ affect ” mean that any provision of the Contract Act 
giving effect and extension to the provisions of the Carriers Act is not to 
operate ? 

I submit that as tlie Contract Act does not lower the liability under the 
Carriers Act, we can only be liable as insurers, and to decide against me, the 
Court must find that there is a common law liability imposed on carriers in 
this country. 

The Advocate-General (Mr. Patd) in reply. 

The Opinions of the Full Bench wore as follow . -- 

Garth, C.J,~ Whatever doubts may have arisen upon the subject of this 
reference in consequence of recent legislation, it is at least satisfactory that we 
are all now agreed upon one very material point, namely, that at the time of 
the passing of the Indian Carriers Act in 1865, the English law relating to 
common carriers was in force in this country. My brother WiLSON and myself, 
when we referred this case, had some doubt about that point, but, so far as 1 
am concerned, I am glad to say that my doubts have *been entirely 
removed. 

It is obvious that the.Carriers Act itself assumes two things . first, that 
there were a class of persons here at that time, who weie recognized as com¬ 
mon carriers; and, secondly, that there was some special law, which regulated 
the duties and responsibilities of those persons. It is difficult to imagine what 
that law could have been, unless it were the English common law ; and it 
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seems only reasonable to suppose that, as common carriors were introduced 
into India by the Englisli, and undei Euglisli rule, the law by which 
their duties were regulated was the English law applicable to that class of 
persons 

[182] That being so, the Garners Act of 1865 merely introduced certain 
modifications of that law, and in some respects of the bailor which had 
been previously enacted in England bv the Statute 11, Geo. Ith and 1, Wm. 
4th, c. 68 

Tlie plaintiffs, tlierolore, m this case aie entitled to succeed, if the law of 

common carriers has not been changed by tlio Indian Contract Act. 

• 

It is contended by tlio delemlaiits that this change has taken place, and 
in support of their contention tliov rdi upon tlie judgment of tlio Bombay 
High Court in the case of Ki(ii‘r)i 7'«fs/d«s v. 2'ht‘ O I.P. liailwav Company 
(I. L H , 3 Bom , 109) 

Now, in order to come to pioiicr understanding of this question, we must 
first considei what the duties and le'.poiisibilitios ol common earners wove by 
the law of England. We arc dealing now with common earners of goods A 
carriei oi goods was hound hv the English law to iccoive all goods brought to 
him for carriage, provided he had conveniences to cat ly them, and theeinplovor 
was ready to pa> am reasoiialile icwaid (or the conveyance—see Pick- 
ford v. The Ciiand J iinrlioii. RailiCity Company (8 M. A W., 373) , Jb/ni.so/i v. 
The Midland liailitay Cumpani, (4 Ek , 367) Ho was also hound to carry the 
goods within a reasonable time, and to insure then safety during the carriage, 
and until delivery to the consignee, tlio act of God and the Queen’s enemies 
ot^y excepted And it is uii|)Oitaiit to note, that this duty was imposed upon 
him irre^^pectivc of any contiact. li was imposed ujion Jiim by the custom of 
the realm, tor the benefit ol the public b\ reason ot the mipoitant trust which 
ho undertook l8’c« the ohscivations ot Eoul IIOLT m Cogys v. Bernard 
(1 Smith's L. C , 189, 6th edn , 199, 8th odn )J 

Common earners are lavgol\ intiu-jted with the property of the public. 
They are intrusted with it under eiicumstances wdiich make a breach of the 
trust a very easy matter, and the detccUon ot the hi’oach by the owner of the 
goods often extiemely difficult Thm are paid a lair comjionsatiori for the 
carriage propoitionate to tlie risks w]'i'’li Uioy lun, and the liability which 
they incur, 

[183] The policy of the law, thoielovo, is no more than just which makes 
common cejisers under ordinary circuuistancos insurers of the goods they 
carry. 

But then it is said that tho Indian Contract .Vet has changed this rule 
of the common law, and has icduced the hahihtv ol a common carrier to that 
of a mere gratuitous bailee ; and, moieover, d tho dolondaritsaie iiglit, tho law, 
as it stands at present, lenders it piacticalh iiiqiossihle, in the great majority 
of cases, to fix a common cariiti with liability It is tiuo, that by s 9 of the 
Oanaers Act, ijjid bv s 13 of the Hallways Act ol 1879, a plaintiff, who sues 
a carrier for tlie loss of goods, is not hound, in the first instance, to prove how 
their loss was caused , hut nothing is more easy than for the carrier to call his 
servants eis witnesses, and to prova prnna jacie the goods were stowed 
and protectod in tho hsual way, and so to tliro'w upon the plaintiff the onus of 
proving some negligence or criminality on the part of the carrier or his servants. 

Take the ordinary case of goods .sent from Calcutta to Bombay, or from 

Delhi to Calenfeta, and consider how almost impossible it would be. in the 
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generality of cases, for the plaintiff to bring negligence or criminality home to 
the carrier, although the goofia sent may not be forthcoming, and no explana¬ 
tion may be offered as to how tlie loss occurred 

It therefore seems, to say thb least of it, unreasonable that the liability erf 
common carriers should have been reduced as against the public from a maxi¬ 
mum to a minimum, without any propoitionate reduction being made in the 
rates which they charge, or an\ otlier conesjionding ailvantage to the public 
whose goods they carry 

It is also a remarkable fact, which it sooiris to me impossible to disregard, 
that, although the Indian Contract Act h is now l^oen in foice upwards of ten 
years, the public and the Courts of law m tliisjirovince, have, so far as I am 
aware, always acted on tlio supposition that the Luv in this respect has not 
been changed by the Contract Act 

This point is also noticed (thougli aiiparcutiv little or no weight w'as attached 
to it) 111 the judgment of Sir MlctlAKL Wkstrgpp in tlie Bombay case He 
observes that one of the reasons loi Cl84]| the judgment of tife lower Court 
was that, although tiie Contract Act li.id tlien been m force m Bombay for 
six years, no judicial authority luui been cited to show' that*s 152 of that Act 
applied to carrieis for loward, and ili.it, altliough many actions had been 
tried in the Couit of Small Causes, .igainst the G. I. P Railway Comjiany, 
such a defence liad never been lawed m id' those actions. 

There is also no doubt that, duiing the last ten v'eais, similar actions have 
been constantly tried in tliis piosidencv , and, so far as I am aware, this is the 
first occasion on whicli the jiomt now liefoie us lias been raised 

The view wdneh the Courts of law' and the jjiihhc, and even carriers them¬ 
selves, have taken of the Act for many vears .iltei it has become law, is surely 
a circumstance wmrtliy of oni consideration, whore the mtoution of the^Contract 
Act IS, to say the least of it, doubtful 

Let us now examine the Contract Act. itself, and see whether it really did 
effect tins important change in the Jaw 

In the first place, as observed bv Sir Michael Westkoi'E, the Act purports 
to be only a partial inoasme The preamble lecites “ that it is expedient to 
define and amend certain parts of the law lelatiiig to contracts” , and the first 
section ju’ovides “that nothing contained in the Act shall affect the jirovisions 
of any Statute, Act oi Regulation, not tlieiehy expiossly lopeaied, nor anv 
usage or custom of trade, nor any incident of anv contract not inconsistent 
with the provisions of the Act. ’ 

Now here at once a question arises, which, as it seems to mo, w'as dis¬ 
posed of without sufficient consideration in the Bombav case 

The learned Chief .Justice admits, as I understand him, that the law- 
relating to common carriors is a “ cusloni of trade ’ witliin the moaning of this 
section , but he considers that as tins customary law is inconsistent witli the 
general rule laid down in s. 152 of the Act, it is not w’lthm the saving clause of 
the section. 

Now here I think he is in eiror; and it seems to me that this clause, when 
it is rightly understood, affords a solution of the question wliioTh we have now 
to decide. 

[ 186 ] If the Bombay Court is right, any contract or usage of trade wdiicli is 
inconsistent with the general law laid down by the Contract Act is invalid. 
Now it seems to me impossible to supjiose that this was intended The Act 
only lays down certain general rules, w'hich, in the absence of any special 
contract or usage to the contrary, are binding on contracting paities. But it 
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could never have been intended to restrain free liberty of contract as between 
man and man, or to invalidate usages or customs which may prevail in any 
particular trade or business. These customs and usages have only the effect 
of introducing special terras into all contracts or dealings in any particular 
trade , their verv object is generally to modify or control the general law ; and 
the Contract Act, m my opinion, could never have intended to invalidate all 
customs or usages which are not in accordance with the general rules which it 
enacts, or to prevent private persons from entering into contracts which are 
inconsistent with those rules. 

For example, the Act l^ys down rules with regard to the delivery of goods, 
re-sale, lien, and appropriation of payments. But these rules are only binding 
in the absence of any agreement to the contrary; and if either particular 
persons, or persons engaged in any particular trade, choose to contract with 
one another upon terms inconsistent with those rules, the Contract Act could 
never have intended to prevent their doing so. It is not necessary for our 
present purpose to define with precision the meaning of the words ^ inconsistent 
with the provisions of this Act.” But my present impression is, that they 
mean no more than this . that no general usage or custom of trade, that is, no 
usage or custom pervadtnq all trades^ inconsistent with the provisions of the 
Act, shall be valid. Any general usage of that kind would of course be 
equivalent to a general lato, and no general law or usage in contravention of 
the general law laid down bv the Act would be consistent with the validity of 
the Act itself. 

It then remains to bo considered, whether the Bombay High Court was 
right in considering that the custom, which regulates the duties of common 
carriers, is “ a custom of trade.” In my opinion they were. I think that in 
commonjiarlance, and in the [186] more extended sense of the expression, the 
word " trade ” undoubtedly includes the business of a common carrier. 

I think, therefore, that the custom of common carriers, upon whiph the 
plaintiff relies, has not been affected by the provisions of the Contract Act. 

It seems to me moreover that, as that Act was only a partial measure, 
and as its general scope and object was to codify, so far as it goes, the existing 
law of contracts, the Legislature could never have intended to effect such a 
material change of the law to the disadvantage of the public, and in favour of 
common carriers, witliout some special mention of, or reference to, that 
intention. 

Besides which, it must be borne in mind, that the law and liabilities of 
common can’icrs are, as I said before, founded on custom, irrespective of 
contract. A common carrier is, and always has been, liable to be sued for any 
breach of this common law duty in an action of tort; and therefore, without 
some special provision relieving them from this duty, it seems to me that an 
Act which professes to codify the law of contracts, and that only partially, cannot 
be considered as repealing the law relating to the duties of common carriers. 

The Bombay High Court, while fully admitting that the English law upon 
this subject prevails in the Indian mofussil, seems to have lost sight of the fact 
that this law is founded upon a common law duty apart from contract. 

It is true that when the employment of a common carrier has commenced, 
the law implies a contract on his part to perform the duty imposed upon him ; 
and consequently he is liable to be sued in an action either of tort or contract, 
according to the convenience or advantage of the plaintiff in each suit, {see 
Bullen and Leake on Pleading, pp. 101 and 243). 

* 
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For these reasons I am of opinion that common carriers are not relieved 
by the Contract Act from their common law liability ; and it only remains 
now to notice s. 10 of the Indian Railways Act, 1879, on which the defendants 
strongly rely. That section enacts that “ any agreement purporting to limit 
the obligation imposed on a carrier by railway by ss. 152 and 161 of the Indian 
Contract Act, 1872, in the case of loss, destiniction or deterioration of, or 
damage to property, shall be void unless it is signed C187] by the party 
sending it, and is in a form approved bv the Government ” 

From this section we are asked to infei that the Legislature has put a 
construction upon ss. 152 and 161 of the Contract Act, which relieves all 
carriers in India from any common law liability 

But if, in our opinion, the Contract Act was not intended to have that 
effest, but, on the contrary, was intended to leave the liability of common 
carriers as it was before the Act passed, the fact that the Railways Act several 
years afterwards alludes to ss. 152 and‘161 as applying to carriers by railway, 
is not, I think, sufficient to lustify us in giving to the Contract Act a 
construction which we disapprove, and which we believe to Ip contrary to its 
meaning. 

Besides, it is really difficult to say whac the Legislature did intend by 
s. 10 of the Railways Act. Very possiVjly it may have taken for granted that the 
view of the Bombay Court was right, or it may have supposed that carriers by 
railway were not common carriers. 

It is certainly a very remarkable thing that, in the definition of common 
carriers in the Carriers Act of 1865, the Government:, for some reason or other, 
are excluded from that category. It is difficult to conceive why, if carriers fey 
railway are ordinarily common earners, the Government, if they engage in 
that business, are not to be sub]ect to the same laws and liabilities as other 
carriers. If the Government engage in any trade for purposes of profit, there 
would seem no good reason why .they should be exempt from duties and 
liabilities as against the public, by which private persons engaged in that trade 
are bound , and yet the exclusion of the Government from the definition of 
common carriers in the Carriers Act would seem to mean one of two things,— 
either that they were not to be subject to the duties oi liabilities of common 
carriers, or that, being common carriers, they were not to share in the benefit 
conferred by that Act. 

Considering the large share which the Government have now appropriated 
to themselves in the carrying trade and business of this country, it is certainly 
very desirable that their position as against the public should be satisfactorily 
defined. Meanwhile, [188] I think, we ought to hold that the Contract Act 
has not relieved common carriers from their common law liability As my 
learned brothers are also of this opinion, the plaintiffs will be entitled to 
recover, and they will also have their costs of this reference 

Hitter, J.— This was a suit for the recovery of Rs. 296, being the value 
of 72 drums of jute shipped by the plaintiffs on board the defendants’ flat Delta 
at Kaligunge for being carried to Calcutta. There is no question that the 
defendants are common carriers under the Indian Carriers Act III of 1865. 
The learned Judge in the Court below has found that the drums of jute in 
question were entrusted by the plaintiffs to the defendants for carriage, and 
that they were not duly delivered to the former, He further finds that the 
goods in question were lost in the course of their carriage from Kaligunge to 
Calcutta, and that this loss was not occasioned ny the act of God ^or the 
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Queen’s enemies. He has also found that the defendants took as much care 
of the goods bailed to them as a man of ordinary prudence would, under 
similar circumstances, take of his own goods of the same bulk, quality and 
value as the goods bailed 

Upon these facts found by him, the learned Judge in the Court below 
thinks that the defendants are liable for the loss under the English common 
law rule under which common earners are liable as insurers of goods against 
all risks, except the act of God or the Queen’s enemies. The question 
referred to us is, wliether the aforesaid English common law rule, being now 
in force in this coiintrv, will regulate the liability of the defendants in this 
case 

1 am of opinion that this question should be answered in the affirmative. 

Tt seems to me that the English common law defining the duties*and 
responsibilities ol common earners was in force in this country at the 
time when the Indian Carriers .\ct III of 1860 was passed. The decision of 
Sir Barnes Peacock, C.J , and Macpherson, J., in the East India Railway 
Company v. Jordan (1. L. B, O. C , 98) proceeds upon the ground that the 
English common law :s applicable to common carriers in this country. 
It is also clear from the preamble of the Indian Carriers Act III of 
[189] 1865 that the Legislature assumed that the English common law relating 
to common earners was then in force m this country Then, again, the 
business of a common earner as a public employment was unknown in this 
country , it \va8 introduced first, here by persons who were governed by the 
English law. Under these circumstances it is reasonable to hold that the 
duties and responsibilities of persons carrvmg on that business in this country 
should he regulated by the English common law In Molhvo March and Com¬ 
pany V* The Court of U'ards (L R I. A. Sup , Vol. 86,10 B L. R., 312) a 
question arose whether the English law of partnership was applicable to 
partnership transactions m India before the Indian Contract Act was passed. 
Their Lordships of the Judicial Committee held that “ in the absence of any 
law or well-established custom existing in India on the subject, English law 
may properly be resorted to in mercantile affairs for principles and rules to 
guide the Courts in that country to a right decision ” These observations 
fully warrant us m liolding that the English common law, so far as it was not 
modified by any Indian enactment, legulates the duties and responsibilities of 
a common carrier in this country. 

The rule of the English common law, which is applicable to the facts of 
this case bevond all dispute, is that a common carrier is liable for all losses of 
goods entrusted to him for carriage, except those occasioned by the act of God 
or the Queen’s enemies. Tlie question is, whether this rule of law has been 
modified by any Indian enactment. It has been contended on behalf of the 
defendants that the rule in question is no longer in force in India, as it has 
been replaced by the provisions of ss. 151 and 152 of the Indian Contract Act, IX 
of 1872. And in support of this contention the decision of the Bombay High 
Court in Kuverji Tulsidas v. G. I. P Railway Company (I. L. E., 3 Bom., 109) 
has been stroiffely relied upon. The decision cited fully supports this conten¬ 
tion , but with due deference to the learned Judges who decided that case, it 
appears io me that the contention put forward on behalf of the defendants is 
not correct. • 

The learned Judges who decided that case appear to me to tlW] have 
not given full effect to that part of s. 1 of the Indian Contract Act (IX of 1872) 
which provides that nothing Contained m it “ shall affect any usage or custom 


130 



tUSEl INDIA GBNEEAIi STBAM NAVIGATION Co. [1883] I.L.R. 10 Cal. 1^1 


of trade, nor any incident of any contract not inconsistent with the provisions 
of this Act.” With reference to this provision of the Contract Act, Wkstbopp, 
C.J., in delivering the judgment of the Court in the case cited, says : “ The 
provisions of its first section,” i.e , the first section of the Indian Contract 
Act, “ that nothing contained in the Act ‘ shall affect any usage or custom of 
trade or incident, of any contract not inconsistent with the provisions of the 
Act,’ does not aid us in arriving at a solution of the question submitted to this 
Court, inasmuch as if the 162nd section oi the Act is applicable to common 
carriers for hire, the Act is in that respect inconsistent with the rule or usage o,t 
common law relied upon by the Court of Small Causes as tlie basis of its 
opinion.” Then the learned Chief Justice simply cites the rule in question, 
and the provisions of ss. 151 and 152 of the Indian Conti act Act, without 
showing in what respect the rule of tlio Englisli common law is inconsistent 
with the 152nd section of the Indian Contract Act. 

But it seems to me that a careful consideration of tlie provisions of ss 151 
and 152 of the Indian Contiact Act, and of the rule of tlie English common 
law in question, shows that they are not inconsistent with one another. The 
151st section ot the Indian Contract Act is as follows •—** In all cases of bail¬ 
ment the bailee is bound to take as much care of the goods bailed to him as a 
man of ordinary prudence would, under similar circumstances, take of his own 
goods of the same bulk, quality and value as tlio goods bailed.” The 152nd 
section enacts • That the bailee, in the absence of any special contract, 
is not responsible for the loss, destruction, or deterioration of the thing bailed 
if he has taken the amount of care of it described in s 151 ” Now I shall cite 
the rule of the English common law regulating the resixinsibility of a common 
carrier as stated by CoTTON, L. J., in Bagheim v. The Great Eastern Railway 
Company (L. R. 3 C. P. D., 221} : “ The liability ot a common earner,” says ife, 

“ as compared with that of other bailees, is exceptional lie is answerable for the 
loss of [190 goods entrusted to him as sucli, though the loss be in no way caused 
by any default on his part. He is considered as having contracted to insure the 
safe delivery oi, that is to say, as having contracted to cany and deliver saiely 
and securely (the act of God and of the enemies of the Queen alone oxceptod) 
the goods of which he, as common carriei, is bailee ” Now this responsibility 
of a common earner is an incident of his contract which the law implies as 
having been agreed to by him when he accepts goods delivered to him lor 
carriage. Is such an incident of the contract inconsistenl with the provisions 
of the 152nd section of the Indian Contract Act ? It seems to me that it is 
not, because any earner (whether he is a common earner or not) under the 
provisions of the 152nd section, would incur the same responsibility if he binds 
himself by a special contract to that effect In the case of a common carrier, 
the law implies that he contracts to undertake the insutance liability, the act 
of God and of the Queen’s enemies alone being excepted The rule of English 
law regulating the responsibility of a common carriei is therefore not inconsis- 
tont with the provisions of the 152nd section, oi any other section of the Indian 
Contract Act. That rule consequently remain^, unaffected by tiio Contract 
Act as provided in its first section. 

• 

It appears from the judgment of the learned Judge in tlio Court below 
that the learned counsel who appeared for the defendants in support of his 
contention relied upon s, JIO of the Indian Railway Act IV of 1879. He 
contended, on the strength of that section, that the responsibility of a carrier 
by a Railway, who is undoubtedly a common carrier, is now regulated by 
as. 151 and ISEof the Indian Contract Act, and not by the rule of the English 
common law on the subject. He then argued that if the rule of the English 
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law was-not in force as regards a carrier by Bailway, it would be anomalous 
to hold that it was in force as regards any other kind of common carrier. It 
seems to me that this argument is based upon a misconception of the provi¬ 
sions of s. 10 of the Indian Eailways Act, 1879. That section enacts; “ Every 
agreement purporting to limit the obligation or responsibility imposed on a 
carrier by Eailway by the Indian Contract Act, 1872, ss. 151 and 161 in' the 
case of loss, [1923 destruction or deterioration of or damage to property shall, 
in so far as it purports to limit such obligation or responsibility, be void, unless 
{a) it is in writing signed by, or on behalf of, the person sending or delivering 
such property, and (b) is otherwise in a form approved by the Governor- 
General in Council.” 

• 

This section does not say that the provisions of s. 151 of the Indian 
Contract Act, 1872, shall be the measure of the responsibility of a carrier by a 
Eailway It simply provides that if he intends to reduce it below Ihat 
provided in s. 151 of the Indian Contract Act (IX of 1872), he must comply 
with the provisions of clauses (a) and (b) of s. 10 of the Indian Eailways Act, 
1879. The s. 10 does not declare what shall be the measure of his liability, but 
lays down the particular mode in aZone he can reduce it below a certain 

degree The section in question does not say that in the absence of the special 
contract referred to therein, that liability shall not be regulated by the rule of the 
English common law on the subject. Section 10 of the Indian Eailways Act, 
1879, is analogous to s. 6 of the Indian Carriers Act, 1865, which by s. 2 of 
the Act does not apply to carriers by Eailway. The object of both sections is 
not to declare what shall lie the carriers’ liability, but to provide for the mode in 
which aloiiC he can limit that liability, whatever it may be, according to the law 
in force. 

* For these reasons 1 am ol opinion that the rule of the English common 
law reguiatiiig the responsibility of a common carrier is still in force in this 
country, and that, therefore, the opinion expressed by the learned Judge in the 
Court below is correct 

PrinsePt J. —1 agree in holding that the law relating to earners in India 
is not aftected by the Indian Contract Act (IX of 1872). 

It is unusual to refer to the objects and reasons given for introducing a 
Bill into the Legislative Council, for they can safely be referred to only as 
expressing the motives which were present to the particular member of that 
Council, and experience has abundantly shown us that in the course of legislation 
the objects and reasons so stated are altogether lost sight of or abandoned, 
different arguments are put forward to justify legislative action, and the law ulti¬ 
mately passed bears only a slight resemblance to the Bill on which it professes 
to be based. But in the present case the objects and reasons for introducing 
t«3] the Bill which subsequently became the Indian Contract Act so far as 
they relate to the law regarding carriers may safely be referred to as they are 
altogether in accordance with, and corroborated by, proceedings in the Legisla¬ 
tive Council immediately after the passing of the Indian Contract Act. 

In introducing the Bill which subsequently became the Indian Contract 
Act, 1872, Mr. FitzJames Stephen said ; “ We have omitted all reference to 
special branches .of the law of Contract which at present are regulated either 
by express legislation or recognised custom, e.g., tjie law of shipping, of biUs 
of exchange, msurailoe, master and servant, carriers, etc. This omission 
renders the present Bill so far incomplete : but we consider this incomplete¬ 
ness a less evil than the inconvenience of dealing with so many varied and 
(nthcate subjects in a single enactment. It will be easy at a future period, 
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when the present Bill has been for a time in operation, and its results have 
been practically tested, to deal with all or any of the subjects above referred 
to, and to add them as a new chapter to the Act. With this view, leave has 
already been asked to introduce a Bill to amend and consolidate the law relat¬ 
ing to carriers, and it would no doubt be desirable that the law of master and 
servant should at an early date be put into a clearer form than that in which it 
is at present. No sufficient information has at present been collected to 
render legislation on this subject safe.” 

The proceedings of the Legislative Council, as reported in the supplement 
to the Gazette of India, 187^, page 569, show that immediately on the p^issing 
of the Indian Contract Act, and at the very same sitting of the Council, 
Mr. FitzJames Stephen obtained leave to introduce a Bill to amend the law 
relating to carriers. For some reason or otlier (probably because Mr. Stephen 
left India a few days later) no further jiroceedings have been taken in this 
direction , but to my mind, quite independently of the proper oonsti’uction to be 
put on s. 1 of tlie Indian Contract Act (IX of 1872), these facts afford ample 
indication of the intention of the Legislature, indeed, they seem to me to negative 
any inferences to the contrary from the terms of the Railways Act of 1879. 

[1943 Tottenham, J. —After the several concurrent judgments which have 
just been delivered in this case, it is unnecessary that I, having arrived at the 
same conclusion as therein expressed, should say more than that I entirely 
agree in that conclusion. 

MoDonell, J. —I also concur in that conclusion. 

Attorney for Plaintiff'. Baboo Joijkis'ien Ganqooln 

Attorneys for Defendants . Messrs Wutkni!> and Wntkinb. , 


MOTES. 

C 1, CONTRACT ACT, 1872-BAILMENT SECTIONS—COMMON CARRIERS- 

The Privy Council held in (1891) 18 Cal. 820 that the liability of common carnen, was 
governed by the English law, as amended by the Carriers Act 1866, and not by the Contract 
Act 1872, approving of this case and overruling 3 Bom. 109 Si-e also (1910) 38 Cal., 28. 

II. RAILWAYS— 

Railway Companies, though common carriers, arc now governed by the Railways Act, 
1890, which makes them similar to bailees under the Contiact Act, 1872. See 18 Cai , 427, 19 
Bom., 165 (381, 182) , 32 Mad., 95 -18 M. L J . 497. 

III. INTERPRETATION—STATEMENTS OF OBJECTS AND REABONS- 

Aa to when these may be referred to, see (1892) 19 Cal , 644 (668) F. B ] 
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APPELLATE CRIMINAL. 

r/ie 22nd November, 188d. 

Present : 

Mb. Justice Mitteb and Me. Justice Field. 

[In the matter of the petition of Nobin Krishna Mookerjee.] 
Nobin Krishna Mookerjec 
* versus 

The Chairman of the Suburban Municipality. ' 


Bench of Mit^isttates--Municipal ojfence- -Salaried Officer of Municipality, 
Disqualification off —Criminal Procedure Code (Act off 1882), 6. 665, 
Not’vithstanding. anything contained in .•» 556 of the Criminal Procedure Code, a 
conviction for an offence against auj municipal law or logulation, had before a Bench of 
Magistrates which includes a salaried officer of the Municipality is bad 

Baboo Dwarkanath Chukkei butty for the Petitioner. 

Baboo Bam Churn Mitter for the Municipality. 

The facts of this case, so far as they are material for the purposes of this 
report, appear from tlie Judgment of 

Field, J. —In this ease the accused has been convicted for failing to remove 
or «Jter the spouts of his house which discharge water on the high road, and 
the convifction has been bad as for a breach of Bve-law No, 19 of the Suburban 
Municipality made under the provisions of a. 31.3, Beng. Act V of 1876. 

The first point raised before us is that the conviction is bad, because it 
was had before a Bench of Magistrates consisting, amongst other’s, of Mr. Stern- 
dale, the Vice-Chairman and a salaried officei of the Muncipalit>. We think 
that this objection is a sound one, anything contained in s 5551 of the present 
Code tl9S] of Criminal Procedure notwithstanding. That section enacts “ that 
no Judge or Magistrate shall, except with the permission of the Court to which 
an appeal lies from his Court, try any case to, or in which he is a party or 
personally interested,” and then there is an exception as follows:—" A Judge 
or Magistrate shall not be deemed to be a party or personally interested 
within the moaning of this section to or in any case, merely because he is a 
Municipal Commissioner.” It appears to me that the object of this exception 
was to remove a disqualification, which existed according to the law as laid 
down in a case decided by this Court before the passing of the present Code of 
Criminal Procedure, a disqualification that is which, to a gentleman who, being 
merely a Municipal Commissioner, and liaving no further interest in the 

* Urinuna} Motion No ‘246 of 1883, a.giunst the order of Baboo P. N Mullick and 
Mr. R.C. Sterndale, Honorary Magistrates of Alipore, dated the 30th day of August 1883. 
t [Sec. 665 :-^No judge or Magistrate shall, except with the permission of the Court to 

which an appeal lies from his Court, try or commit for trial any 
Case in which judge or case to or in which he is a party or personally interested, and no 
Magistrate is pcrsonall;^ judge or Magistrate shall hear an appeal from any judgment or 
interested. order passed or made by himself, 

Explanahon .—A judge ox Magistrate shall not bo deemed to be a party or personally 
interest, within the meaning of section, to or in any case; merely because he is a 
Municipal Ctomiui^sioner.] 
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Bubjeot-matter of the case, was reasonably thought to be unnecessary in the 
interests of justice But we think that the present case is altogether different, 
A gentleman who, without remuneration, is merely discharging a public and 
honorary office, said who has no personal interest in the proceedings of the 
Corporation or Municipality, may well be supposed to be free from that bias 
which the jealousy of the law presumes in other persons more immediately 
interested. Such immediate and disqualifying interest does, we think, exist in 
the case of a gentleman whose time and services are inconsideration of a 
salary given to carry on the work of a Municipal Corporation. The jealousy 
of the law must presume that such a person, however upright and honourable 
be his character, is disqualified from taking part in judicial proceedings m 
which the Municipality is ipso facto the prosecutor (The rest of the judg¬ 
ment is not material for the purposes of this report), 

" Hitter, J. —I entirely concur in the judgment just delivered 1 desire 
only to add, with reference to the fiist point, that it seems to me that the 
lliegislature in s. 655 has, by implication, upheld the principle upon which the 
case of Wood v. Mumcipahty of Calcutta (1. L. R., 8 Cal, 891) was decided. 
In the explanation in s. 555, it is simply laid down that ‘ a Judge or Magis¬ 
trate shall not be deemed to be a party or personally interested within the 
meaning of this section, to or in any case, tl98] merely because he is a 
Municipal Commissioner.” Haying that case before them the Legislature 
simply limited the explanation to the disqualification of a Commissioner in a 
case in which the Municipality or Corporation may be interested ; they did not 
include in the explanation the case of a salaried officer of a Municipality or 
Corporation, and the jirinciple on which the case of Wood v The Municipality 
of Calcutta (T. L. R., 8 Cal., 891) was decided, was that a salaried officer of 
the Municipality is incompetent to sit as a Judge in a case in which that 
Municipality is interested ’ 

Cmivick&u set aside. 


NOTES. 

[‘PERSONAL INTEREST ’ OF THE JUDGE OR MAGISTRATE— 

A Municipal Corporation’s sorvaul is disqualified from acting as Judge in a municipal 
prosecution, 7 Cal , 322 . R Ciil , 891 , 10 Cil , 194 Sue for the English authorities on the 
point, 7 Cal., .322. 

A Municipal Commissoner IS not so disqualified, 24 W. R. Cr., 25, but contra when ho is 
the Chairman of the Municipal Commissioners (10 Cal , 1030, 15 Mad., 83) or otherwise 
Bpeciall> interested (1883 A W. N., 181, 1886 A. W. N., 291) 

As to what amounts to special interest, see 27 All., 25 , 18 Bom., 442 ; 1895 P R. Cr. J. 
No. 3 ; 1896 P. R. Cr. J. No. 6 , Weir 11, 728. 

Note the Explanation to sec. 556 of the Criminal Procedure Code, 1898, according to 
which ‘a Judge or Magistrate shall not be deemed to be a party or personally interested within 
the meaning of this section, to or m any case by reason only that he is a Municipal Com¬ 
missioner,’ etc ] 
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[local. 196] 

PRIVY COUNCIL. 


The 7th and SOth June, 1883. 

Present: 

LoRU Watson, Sir B. Peacock. Sir R. P. Collier, Sir R. Couch, and 

Sir a. Hobhouse. 

Mma Konwiiri.Plaintiff 

rorsuH 

.luggat Setani.Defendant. 


[On appeal from the High Court at Fort William in Bengal.] 


Lirmtatwn Act (XIV of 186H), s. 22—Registration Act (XX of 1866), s. 53 — 
“ Decree ” made upon a registered obligation—Summary decision — 
Petition to postpone, sale m erecution of decree — Estoppel — 

Evidence Act (1 of 1872), s. 115. 

A summary d«)Cision means a docs'non arrived at by a summary proceeding ; and a 
“ decree,” made under s S.') of Act XX of 18CG, is a summary decision Section 20 of Act 
XIV of 1859 was intended to apply to decisions, whether called judgments, decrees, or orders, 
made in a r^ular suit, and s 22 of the same Act was intended to apply to all other deci- 

SIOBB. 

A decifee made in 1867 under s. 53 of Act XX of 1866, held to be subject, as regards its 
execution, to the law of limitation provided in Act XIV of 1869, s 22, 

To petition for the postponement of a sale in execution of decree is not an intentional 
causing and permitting the decree-holder to believe that the judgment-debtor admits that the 
decree can be legally executed and occasions no estoppel within the Indian Evidence Act, 
1872, 8.116.* The judgment-debtor can, notwithstanding his having filed such a petition, 
maintain that execution is barred by lapse of time 

Appeal from a decree {27th November 1880), of the High Court, reversing an 
order (15th July 1880) of the Subordinate Judge of the Moorshedabad district. 

[197J This appeal arose out of a petition under s 2391 of the Code of Civil 
Procedure, 1877. filed by the respondent on the 3rd May 1880 in the Court of 

•See 115 —When one person has, by his declaration, act, or omission, intentionally 
caused or permitted another person to believe a thing to be true 
Estoppel and to act upon sneh belief, neither ho nor his representative 

shall be allowed m any suit or proceeding between himself and 
such person or his reprmentativc to deny the truth of that thing.] 

t[8ec 289 •—The Court of which a decree has been sent for execution under this chapter 
shall, upon sufficient cause being shown, stay the execution of 

When Court may stay such decree,for a reasonable time, to enable the judgraent-debtor 

execution. ^ to apply to the court by which the decree was made.'or to anv 

Court having appellate jurisdiction in respect of the decree or 
the execution thereof, for an order to stay the execution, or for any other order relating to 
the decree or execution which might have been made by such Court of First Instance ot 
appellate Court if exeoutipn had been issued thereby, or if aRilication for execution had 
been made thereto; 

and in case the property or person of the judgment-debtor has been seized under an 
execution, the Oiiurt which issued the execution may order the restitution or discharge of 
such property or person pending the r8.snlt of the application for such or^.] 

¥ 
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fche Subordinate Judge of the Moorshedabad District objecting to the execution 
of a “ decree ” made by the Principal Sudder Amin of that district on the 9th 
July 1867 for Es. 10,494, principal and interest, upon a registered obligation, 
dated 25th Cheyt 1273 (6th April 1867), and executed by Set Gopal Chand in 
favour of Dhunput Singh. 


This “ decree” had been made under s. 53 of Act XX of 1866, and the 
question on this aiipeal was, whether or not execution of it was barred by 
limitation. 


Set Gopal Chand died shortly after the decree was made, leaving his infant 
son,«Gopi Chand, his heir, of whom Dhunput Singh was appointed guardian 
The latter, on the 20th July 1870, made tlie first application for execution, and 
the order thereon, dated 3rd August 1870, liad reference to hys position as 
guardian, and was followed by the striking off of the case for default on the 
29th August 1870. Dhunput Singh having afterwards transferred his interest 
in this decree to his wife, Mina Konw'ari, the present appellant, lier name was 
substituted for his in the execution file on the 23rd July 1873, and aftoi that 
date proceedings were taken in the Nuddoa District, to which a certificate was 
sent for the execution of this decree, apparently with reference to the situation 
of the judgment-debtor’s property in Nuddea. 


Struck off in default in the Nuddea District Court on the 4th August 1876, 
the case was restored to the file on the 25th January 1878, and attaehmept 
followed. The minor Gopi Chand having died about November 1878, Pliunput 
Singh was discharged from his office of guardian , and the respondent, Juggat 
Setani, as the mother of Set Gopal Chand, succeeded to the estate of her child¬ 
less grandson 


The Nuddea Court having fixed the 8th December 1878 foi the sale under 
the attachment, a petition by the respondent to stay it for two months was filed 
on that day. This was granted, and a further stay of one month was ordered 
by consent on the 9th February 1880 The respondent, before the expiration 
of this last period, filed a petition, alleging that nothing was due under the 
decree, and offering to bring evidence in support of [198] this statement The 
Nuddea Court rejected this petition as “ not preferred within a reasonable time 
before the Court which had passed the decree.” The 8th May 1880 was fixed 
for the sale, and the respondent on the 3rd of that month filed the present 
petition in the Court of the Subordinate Judge of Moorshedabad, alleging, 
among other objections, that execution was barred by lapse of time. To these 
objections an answer was filed by Mina Konwari, and they were fiisallowed 
with costs on the 15th July 1880. 


On appeal, the High Court (McDokell and Beoughton, JJ ) reversed 
this decision. They were of opinion that Act IX of 1871 being applicable, it 
was not necessary to consider whether there had been proceeding? to keep in 
force the decree of 9th July 1867, within the meaning of Act XIV of 1859, 
s. 20, as construed by the Judicial Committee in the case of Maharaja of Burd- 
wan v. Bulram Stngh (5 B. L. E,, 611 , 13 Moore’s I. A., 479). The law of 


3 MAD.—18 
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limita4iion to be applied they held to be that of Act IX of 1871, sch. II, art. 
167.* They found that more than three years had elapsed between the date of 
the first application for execution and date of the next, between 10th July 
1870 and 23rd July 1873. Thus the right to execute the decree of 1867 was, 
in their opinion, barred by time. This judgment was given before the decision 
of the Judicial Committee in Mungal Pershad Dichit v. Grijakani Lakin 
(1. L. E., 8 Cal., 51, L. E., 8 I. A., 123). 

On this appeal— 

Mr. T. II. Coiae. Q. C, and Mr. U. V. Doxinv apjjeared for the Appellant. 

Mr. J. T. Woodroffe for the Eespondent. 

For the appellant it was argued that execution of the “ decree” of 9th July 
1867 was not barred by lapse of time under s. 20 of .^ct XIV of 1859, which 
was the law applicable , the suit in which the decree of 9th July 1867 *was 
made having been instituted before the date, ViZ , 1st April 1873, before which 
applications ip all suits, including applications for execution of decree, were 
excluded from the operation of Act IX of 1871 , see Mungul Pershnd Dichtt v. 
Grijakant Lahiri (I. L. E., 8 Cal., 51; L. E., 8 I. A., 123). Act XIV 
[199] of 1859 being applicable, that consideration arose which the High Ooui’t, 
in erroneously holding Act IX of 1871 to be applicable, excluded from the 
case This, in effect, was that an actual bond fide contest was going on 
between the decree-holder and the judgment-debtor during the time, or part 
of tlie time, which had been treated as running against the decree-holder. It 
was submitted that there was pending proceeding within the meaning of 
s. 20 of Act XIV of 1859, and a step taken to enforce, or keep the decree of 
1867 in force within three years preceding the application of 23rd July 1873. 
The application of 20th July 1870, followed by the orders of 3rd August 1870, 
and 29tl2 August 1870, was a proceeding to keep the decree in force, wdthin 
the terms of s. 20 of Act XIV of 1859, as explained in Maharaja of Burdtoan 
V. Bnlravi Singh (5 B. L. E., 611.13 Moore’s I. A,, 479). The application of 
23rd July 1873 was therefoi-e within time. Although proceedings to be sufficient 
to prevent time from running against the decree-holder must be really taken with 
intent to obtain the fruits of the decree—see Hiralall v. Badri Das (I. L. E., 


• [Art. 167 — 


Description of application 


Period of limi¬ 
tation 


For the execution of a decree orj Three vears. 
order of an> C inl Court not provided! 
for by No 169 


i, 



Time when period begins to run. 

The date of the decree or order, or 
(where there has been an appeal) the 
jdatc of the final decree or oraer of the 
Appellate Court, or (where there has 
been a review of judgment) j^e date 
of the decision pass^ on the review, 
or (where the application next here- 
iinafter mention^ has been made) 
the date of applying to the Court to 
jonforce, or keep in force, the decree 
lor order, 

! or (where the notice next herein- 
'after made has been Issued) the date 
|of issuing a notice under the Code of 
fOivjl Procedure section two hundred 
and sixteen, or (wherethe application 
is to enforce payment of an instal- 
ment which the decree directs to be 
paid at a specified date) the date so 
speoified.3 __ ___ 
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2 AU., 792),-—yet it did not follow that such proceedings need be successful; 
and, on the contrary, even if abortive, they might be treated as bond fide, within 
the meaning of Act XIV of 1859, s. 20. 

Moreover, in this case when, on the 23rd July 1873, the appellant made a 
renewed application for execution in the Moorshedabad Court, there was a 
judicial determination that there should be further proceedings ; whereupon, 
afterwards, there was a transfer to Nuddea That being a decision, any 
objection to it should have been made at the time, and it must now stand as a 
binding order. The High Court liad, in consequence of its applying the wrong 
Act, visi., IX of 1871, avoided the necessary question as to the effect of 
proceedings taken, and had’apjilied the three vears’ bar of limitation, under 
art. 167 of the 2nd schedule of that Act, to a wrong starting point, the correct 
one^being not earlier than the 3xd August 1870 

It was not ojien to the respondent in logard to the effect of the two peti¬ 
tions for postponement of the sale, on which she obtained a stay of proceedings, 
to allege the irregularity of orders [200] anterior to those which she must be 
taken to have recognized as subsisting. Reference was made to s. 115," Act I 
of 1872. 

Mr. J. T. Woodyoffc, for the respondent, admitting that Act IX of 1871 was 
inapplicable, argued that the period of limitation, in reference to the “ decree ” 
of 9th July 1869, was given by s 22 of Act XIV of 1859, not by s. 20 of that 
Act. An order made under s. 53 of Act XX of 1866, though termed in that section 
a “decree,” was a summary decision within the meaning of s. 22 of Act XIV of 
1859 as shown by the'limited scope of an order under s. 53, Act XX of 1866, and 
its being the result of summary proceedings. That such a decree could not declare 
a lien, or provide for interest afterthe date of the decree {Asma Bibec v. Ramkant 
Boy Chowdhuj (19 W. R., 251), Adav Monee Dcbia v Koolochunder Chatterjee 
(21 W.R., 140)], and also that no appeal lav against such an order (fliough it 
could he set aside on due grounds m execution), tended to show its summary 
nature. Bhikanthhat v. Fernanda^ (I L R., 5 Bom., 673) and Rmndhan Miiiidal 
v. Bainessur Bhattaoliarjec (2 B. L R., A C. 235 , IIW R., 117) wore referred 
to. Execution, therefore, when the first application was made in 1870, was 
already barred by lapse of time. 

But even if s. 22 did not apply, it could not be shown, with reference to 
8. 20, that application for execution had been made boiiA fide, and for the pur¬ 
pose of enforcing the decree of 9th July 1867, within three years before the 
application of July 1873. The proceedings had not been regularly taken in 
(x>nformity with the requirements of the Code of Civil Procedure then in force. 
Act VIII of 1859 , while the decree-holder was in a position rendering regularity 
essential. To bar limitation the proceedings should have been such that execution 
might Jrave been lawfully issued upon them, as shown to be necessary in the 
judgment of the Full Bencli iii Bi&sessui Mullick v Mahtahchand Bahadm 
(B. L. R„ Sup. VoL, 967 , 10 W.R., P.B., 8). It was not any kind of proceeding 
that would suffice. Ram Sahai Sinqh v. Sheo Salmi Singh (B L, R., Sup 
Vol., 492 ; 6 W. R. Mis., 98), Raghu Nandan Earn v. SaiTncssHr [201] Panda if 
(13. B. L. R., 489,22 W. R , 235). The transfer of a deerqp for execution 
being only a delegation, then, if there was a striking ofl^, the application to 
restore the execution proceedings must be made to the transferring Court, 
Baja Bhoop Stngh Bahadur v. Stmkar Dull Jka (6 W. R. Mis,, 47). 

As to the argument that an estoppel had been caused, it was contended 
that the objector had raised the objection that the execution was barred by 


• Cj. t) supra, to Cal., 196.] 
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time in the only Court having jurisdiction in the matter, viz., that of Moorshe- 
dabad , and for this purpose the postponement was apphed for. 

Mr. T. 11. Cowic, Q. C., replied, arguing that s. 20 of Act XIV of 1869 
applied. In reference to the effect of striking off execution proceedings, 
Piiddoniome Dossec v. Boy Muthooranath Chowdhry (12 B. L. R, 411 ; 
20 W. R., 133) was cited, showing that this may vary according to 
circumstances. 

Their Lordships’ Judgment was delivered by 

Sir R. Couch. —The question in this appeal is whether the execution of 
a decree obtained m the Court of the Principal Sudder Amin of Moorshedabad, 
by Dhunput Singh against Gopal Chand, is barred by the law of limitation. 
The appellant is the holder of the decree by assignment from Dhunput Singh. 
The respondent is the mother of Gopal Chand, and on the death of his minor 
son Gopi Chand succeeded as the heir of her grandson to the possession of the 
property which has been attached in execution. The decree was obtained on 
a mortgage bind, dated the 25th Cheyt 1273 (6th April 1867), for Rs. 9,995, 
which sum was to be repaid with interest, at the rate of 2 per cent, per mensem, 
in the month of *7oyt 1274 The bond contained an agreement that it should 
be specially registered under the provisions of s- 53 of Act XX of 1866 It 
was presented for registration on the 7th of June 1867, and was registered and 
the agreement recorded on the l9th, the time fixed for payment having expired 
on the 13th of the same month 

Act XX ol 1866 provides (s. 52) that,— 

“ Whciicvc'r the ohljgor and obligee of an obhg.ition hhall agree that, |[202] in 
the esciit of the obligiitioii not being duly .sati-ified, the amount sutured thereby may 
be luuovui’od 111 a sunimaiy wtu, and shall at the time of registering the .said obligation 
apply to t^c logistenng ofhoer to record the said agreement, the registering olhcer, after 
making such inquiries as he may think proper, shall record such agreement at the foot of the 
endorsement and certificate required by ss 66 and 68 of the Act, and such record shall be 
signed by him and by the obligor, and shall be copied into the register book, and shall be 
prima facie evidence of the agreement. 

“ Within one year (s Sdj from the date ou which the amount becomes payable, or whore 
the amount Is payable by iiisulmeuts within one year from the date on which any instal¬ 
ment becomes payable, the obligee of any such obligation registered with such agreement as 
aforesaid, whether under the said Act No XVI of 1864, or under this Act, may present a 
petition to any Court which would h.ive had jurisdiction to try a regular suit on such obli¬ 
gation foi the ciniount secured theirliy or for the instalment sought to be recovered. 

“ (tri produition 111 Couit of the oliUgation and of the said record signed as aforesaid, 
the petitioner s’>'all lie entitled to .i decree, fo* ,hi\ sum not exceeding the sum mentioned in 
the petition together with interest at the rate specified (if any) to the date of the decree, and 
a -,um foi Clasts to bt fixed b\ the Court 

“ Such decree may'be enforced forthwith under the provisions for the enforcement ot 
decrees contained in the Code of Civil Procedure.” 

On the 9th of July 1867, Dhunput Smgli obtained a decree under this 
Act, m the following terms . “ That the suit be decreed, and the plaintiff do 
recover the amount of the claim with interest during the pendency of the suit, 
and costs of the Court, together with interest up to the date of realization at 
the rate one rupee per mensem from the property pledged and the defen¬ 
dant.” The latter part of this decree is not authorized by the Act, but it will 
not be material to corisider this. 

Gopal Chand died some time before May 1870, but at what precise time 
does not appeal in the proceedin®?. Hexleft a minor son, Gopi Chand, and on 


140 



JtJGGAT SBTANI [1883] 


I.L.R. 10 Cai. 30d 


the 10th of May 1870, the first application was made for execution of the 
decree. This was made by Dhunput Singh to ohe Court of Moorshedabad 
against himself, described as guardian and surburakar, on behalf of Set Gopi 
Chand, minor, son and heir of Set Gopal Chand. It does not appear how he 
came to be guardian, except that in a petition of the respondent to the 
Court of Nuddea, which will be atterwards referred to, it is said that 
[203] he was, according to the arrangement made by Gopal Chand, appointed 
guardian of Gopi Chand. On the 11th of May it was ordered that the petition 
be registered, and the decree-holder do deposit the cost of service of notice on 
the judgment-debtor within seven days This was merely a formal order, as 

Dhunput Singh was himself the person on whom the notice w'ould bo served. 

• 

It will be convenient now to consider what was the effect at this time of 
the law of limitation. 

By Act XIV 6f 1859, s. 20, it is enacted— 

“ That no process of execution shall issue from aiij Court not established by Royal 
Charter to enforce any judgment, decree oi older of suoh Court unless some proceedings shall 
have been taken to enforce such judgment, deercc, or ordet, or to kc^ the same in force 
within three years next pioccdmg the application for execution 

And by s. 22,— 

“ No process of execution shall issue to cnfoice iiiu summary decision or award of any 
of the Civil Courts not established by Royal Charter, or of .iny revenue authority, unless 
sonic proceeding shall have been t.ikcii to cuforci such decision or award, or to keep the same 
111 force within one vear next preceding the application for sach execution.” 

The Court of Moorshedabad was not established by Boyai Chartei. Their 
Lordships are of opinion that s. 20 was intended to apply to decisions, wliether 
they might be called judgments, decrees, or orderij, made m a regular suit, and 
s. 22 to all other decisions. Act XX of 1866 does, indeed, say that the 
petitioner shall be entitled to a deoee, and that such decree may be enforced 
under the provisions for the enforcement of decrees contained in the Code of 
Civil Procedure, but s 52' says that the amount secured by the obligation may 
be recovered in a summaiy way Summary decision means a decision airived 
at by a summary proceeding, which this certainly is, and the decision being 
call^ a decree does not make any difference in this respect. It was held by 
the High Court at Calcutta, in J?ohi Dhan Mandal v. Baviesim BhaUaeharjee 
(2 B. L. R., 235 , 11 W R., 117), that the words "summary decision or 
awa*’d ” meant a decision of the Civil Courts not being a decree made m a 
regular suit or apjioal. This construction appears to [204] have been adopted 
by the Indian liogislatuie m the Limitation Act, IX of 1871, m art. 166 of the 
2nd schedule, wdieio one year is stated as the period of limitation for the execu¬ 
tion of a decision, other than a decree or ordei passed in a regular suit or an 
appeal of a Civil Court oi an appeal. Here the execution shows that the word 
" decision ” is used as including a decree Therefore the first application for 
the execution of this decree was barred by the law of limitation. 

•[Sec. 62 .—Whenovor the obligor and obligee of an obligation shall agree that in the 
event of the obligation not being duly' satisfied, the amount 
Record of agreement that hocured thereby may be recovered in sun.marv wav. and shall, 
amount secured by' an obli- at the time of registeimg the said obligation apply to the Regis- 
gation may be recovered tering Officer to record the said agreement, the Rcgistcrmg 
summarily. Ofhdor after making such oiiquinos ais he may think proper, 

shall record such agreement at the foot of the endorsement and 
certificate required by' sections 66 and 68, and such record shall bo signed by him and by 
the obligor ; and shall be copied into the Register Book No. 1 or No 6, as the case nnv be, 
and shall hepnmdfaice evidence of the said agEOcment.] 
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It remains to be seen whether in the subsequent proceedings the respondent 
has become estopi>ed from relying Upon this. They may be brieiiy stated : 
On the 20th of July 1870 Dhunput Singh applied to the Moorshedabad Court 
that the decree might be executed in the Court of the District of Nuddea. 
The Court, adverting to the fact that the decree-holder was himself the guardian 
of the minor judgment-debtor, on the 3rd of August 1870 made an order that 
he “ do recover the money due to him from the estate of the minor, with the 
permission of the Judge, or else by appointing another guardian on behalf of 
the minor, do take proper steps to carry on this execution proceeding in his 
presence within ten days.” 

On the 29th of August 1870, by an order reciting this order, and that no 
steps had been taken, it was ordered that the case be struck off for default. 
On the 23rd July 1873, Dhunput Singh and the appellant presented petitions to 
the Moorshedabad Court stating that the decree, along ■with other decrees,‘‘had 
been sold by Dhunput Singh to the apjiellant for Bs. 1,000, and jiraying that she 
might be substituted for him, and the amount of the decree order^ to be paid 
to her The appellant is the wife of Dhunput Singh, but this was not stated 
in the petitions. ^ The object seems to have been to avoid complying with the 
order of the 3rd of August 1870 On the 28th of -August the substitution was 
ordered. On the 12th of December 1873 it was ordered “ that for want 
of prosecution on the part of tbe decree-holder this case be struck 
off for the present.” The next step was an application on the 22nd 
of September 1874 on the part of tbe appellant for execution of the 
decree in the district of Nuddea, which was ordered on tbe 7th of 
December 1874 On the 9th of April 187d this application was registered 
[2063 in the Nuddea Court, and, on 4th of August 1876, it was struck off in 
default. On the 25th of January 1878 another application for execution was 
made to^the Nuddea Court. Gopi Chand, the minor, died in November 1878. 
The application to the Court, which became necessary on Ins death, either 
under s. 210 ol Act VIII of 1859, or b 234 of -\ct X of 1877, the new Civil 
Procedure Code, whichever might, according to s. 3 of Act XII of 1879, be 
applicable, was not made. Notwithstanding this omission the execution 
proceedings appear to have been continued, for there is in the proceedings a 
petition, dated the 8th of December 1879, of the respondent by Umanath 
Ghosal, described as pleader for the petitioner, stating that the decree-holder 
had executed the decree against her, got her property attached, and that day 
had been fixed for the sale, and praying that two months’ time might be 
sanctioned, and, the attachment subsisting the 8th of February next might be 
fixed for the sale. This was assented to by the pleader for the appellant, and 
an order wab miule accordingly. On the 9th of February 1880 another peti¬ 
tion of the respondent was presented by Nobin Chunder Sircar, another plead¬ 
er, stating that the decree-holder had consented to allow time up to the 1st 
of March, and praying that that clay miglit be fixed for the sale, which was 
ordered with the consent of the pleader foi tlie decree holder. On the 8th of 
March part of the attached property was sold, and the petition of the respon¬ 
dent to the Nuddea Court to set aside the execution hai'ing been rejected on the 
6th of March, and an order made for a further sale on the 8th ol May, the 
respondent, on the 3rd of May 1880, petitioned the Moorshedabad Court to 
stay the sale and adjudicate upon the objections, among others, which need 
not be mentioned, that the execution of the decree was barred by limitation, 
and the proceedings ifl execution had been without jurisdiction: and she denied 
that she knew of the proceedings. The appellant, in his petition in answer, 
relied upon the petitions of the 8th of Docember and 9th of February. The 
Subordinate Judge of Moorshedabad rejected this petition, and there was an 
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appeal to the High Courl That Court applied to the case the Limitation 
Act, IX of 1871, art, 167 of which gives, in the case of a decree or order of a 
Civil Court not established by Eoyal [206] Charter, three years from the 
date of applying to enforce or keep it in force as the period of limitation, and 
held that the question was whether, within three years before the 23rd of 
July 1873, anything had been done to enforce or keep in force the decree. 
They allowed the appeal, on the ground that no application for execution had 
been made within three years, but, it having since been decided by this Com¬ 
mittee, m MunguJ Pershad DicJnt v. Giijakant Lahm (L. R , 8 I. A., 123, 
I. L. R., 8 Cal., 51) that, as regards suits instituted before the Ist of April 
1873, all applications in them are excluded from the operation of Act IX of 
1871, it is admitted tliat the decision cannot* be sustained on that ground. 
It does not seem to have been considered whether art. 166 was not applicable. 
It has been held to be applicable to such a case by the High Court of Bombay, 
in Bhikambhat v. Pernandez (I. L R., 5 Bora., 673). 

Their Lordships observe that, although the respondent denied any know¬ 
ledge of the petitions presented in her name, and the appellant relied upon 
them, no evidence was given that thev were authorized by her; and, further, 
that the proper steps consequent upon the death of Gopi Chand not having 
been taken in the Moorshedabad Court, the Nuddea Court had no authority 
to execute the decree against the respondent. The petitions are of a very 
suspicious character, and their obiect appears to have been to have a sale 
without proclamation. The proceeding in the Nuddea Court against the 
respondent was altogether iiTegulat, if it was not without jurisdiction, and the 
petitions to postpone the sale cannot be treated as an estoppel They contain 
no admission that tlie decree could be legally executed against the respondent, 
and are not within the description of an estoppel given in the Indian Evidence 
Act, 1872, s. 115 and following sections. • 

Their Lordships will, therefore, humbly advise Her Majesty that the decree 
of the High Court, by which the order of the lower Court was set aside and 
the application for execution dismissed, should be affirmed, and this appeal be 
dismissed, and the costs will be paid by the appellant. 

Appeal dnmissed. 

Solicitor for the Appellant; Mr. T. L. Wtliton. 

Solicitors for the Respondent • Messi's. Henderson and Co. 


NOTES. 

[ I. ACKNOWLEDGMENT OF DEBT— 

A debtor's petition to postpone sale without any further admission cannot be treated as 
an estoppel, 10 Cal., 196 ; 11 Cal , 111 , 13 I. A., 3‘2 , 14 Bom , 78. But it will be different 
if the petition should contain an expression of the judgment-debtor’s willingness to make 
some private arrangement for paying off the debt — '1 All , 247 ; 8 Cal , 716 ; 9 Cal., 730; 10 
Bom., 108. 

The doubts previously entertained in several decisions whether ‘ debt ’ included ‘ pidgvmit- 
deht ’, or not and whether applications included petitions in execution or qpt, have been set 
at rest by the additions in the Limitation Act, 1908, of an Explanation to sec. 20, and 
Explanation III to sec. 19 thereof. 

II. DEATH OF PARTY BEFORE JUDOHENT, EFFECT OF— . 

See 10 Cal., 196 at 206 ; 19 Cal., 513 at 538 , 19 Bom , 807 at 809 , 21 All., 314 ; 26 
Mad., 101.3 
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C2073 APPELLATE CRIMINAL. 


The 28r^ November, 1883. 

Present . 

Mb. Justice Mitteb and Mb. Justice Field. 

[In the matter of the petition of Ohundi Chnrn Bhuttaohariea and another,] 


Chundi Cfiurn Bhuttacliai’jea and another 
versm 

Hem Chunder Baneriea ‘ 


Criminal Procedure Code (Act X of 1882), h. 437—Further enquiry 
under—Pioceedinqs against accused — Notice. 

No order aflectiiig .m .iccusecl ui a criminal matter should be made without giving him 
notice, so as to enable him to appear and show cause against it. 

A Sessions Judge h.is no powci undei s 437 of the Criminal Procedure Code to direct a 
particular Magistrate b\ name to make the further enquirv contemplated bv that section 

The further enquiry contemplated bv s 437 of the Criminal Procedure Code is an 
enquiry upon further materials, not a re-hoaniig of the matter upon the same evidence which 
was befoio the Magistrate who held the first enquiry 

In this case proceedings had been instituted against the petitioner under 
ss. 342, 379 and 426 of the Indian Penal Code in the Court of the Deputy 
Magistrate of Seramiiore. The Deputy Magistrate, who was vested with the 
pewers of a Magistrate of tiie first class, dismissed tlie complaint and dis¬ 
charged the petitioner The Sessions Judge of Hooghly, on the application of 
the complainant asking that the case might be remanded to tlie lower Court 
for the purpose of retaking the evidence, made the following oiader .— 

“ I consider that the judicial enquiry into the petitioner’s complaint has 
been most perfunctoi y. The complainant prosecuted for alleged offences of 
assault, wrongful confinement, theft and unlawful assembly committed when 
he was proceeding with a Civil Court peon to liave possession of some property 
given over to him under a decree. Among the witnesses are the peada, the 
drummer, and a Police officer, to the latter of whom the complainant says he 
was compelled to fly lor refuge from his assailants. A false complainant would 
not appeal to £208] such witnesses as these, and it is evident that there is a 
real foundation for his complaint. It seems that for some reason the above wit¬ 
nesses are not very willing to state the whole truth , the peada will not speak 
to the accused’s identity, and the Police officer gives the rediculous reason for 
refusing his aid in what is the first duty of every Police officer, namely, the 
preservation of the peace, that he is attached to the detective branch I But 
any Magistrate accustomed to deal with evidence should know how to deal 
with such witnesses. The record of the evidence by the Deputy Magistrate 
is a perfect burlesque of justice. 

“ Under 8.*437 of the Code of Criminal Procedure, I direct second class 
Magistrals, Shama Churn Dass, to make further enquiry into this case.” 

No notice was given to the petitioner of the proceedings before the Sessions 
Judge, and the abovb stated Order was made ex parte. The petitioner now 
moved to have the order set aside 

• Criminia Motion No. 265 of 1883, agambt the Order of J. P. Grant, Esq., Sessions 
Judge of Hooghly, dated the 18th August 1883. 
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B&boo Jvggut Chunder Banerjee for the Petitioner. 

Baboo Shama Chum Banerjee for Complainant. 

* 

The following Judgments were delivered by the Court (Mitter and 
Field, JJ.) 

Mitter, J.— We are of opinion that the order complained of must be set 
aside. The first point that was urged before us was that no notice of the 
application upon which the order in question was passed was given to the 
petitioner. The complainant’s vakil, who appeared before us in support of 
the order of the Sessions Judge, admils this'defect. The order is therefore 
bad upon this ground. The second objection taken before us is that the 
Sessions Judge, under s. 437, has no power to direct a particular Magistrate 
by name to make the further enquiry contefraplated in that section. It appears 
to us that this contention is also well founded. The language of s. 437 
leaves no room for doubt that the Sessions Judge has not the power which he 
has exercised in this case, viz., of directing a particular Subordinate Magistrate 
by name to make the further enquiry under this section. The third point taken 
before us, and upon which we think the order must be altogether set aside, is 
that the com-r2093plainant did not complain to the Sessions Judge that he was 
not allowed to adduce before the Magistrate any evidence which he was ready to 
adduce, or which he, being in a position now to adduce, would adduce, if a further 
enquiry were made. It does not appear that any additional evidence would 
be forthcoming if the order of the Sessions -Judge were to be carried out. 
Section 437 contemplates a further enquiry, that is to say, allowing the 
complainant to adduce further evidence when necessary on a further enquiry, 
but this is not what the complainant in this case asked for. What the 
complainant asked for was to remand tlie ease to the lower Court for the 
purpose of retting the evidence that had been already taken, and for the 
Magistrate to Sbme to a decision upon the evidence so taken. That is not 
what is contemplated by s. 437 

We are, therefore, of opinion that on all these grounds the order which 
has been passed is bad in law, and we accordingly set it aside. 

Field, J. —I also think that the onler complained of must be set aside. 
In the first place no notice was given to the petitioner before us, and an order 
affecting him in a criminal matter ought not to have been passed without 
giving him an opportunity to appear and show cause. In the second place the 
Sessions Judge has directed a particular Subordinate Magistrate by name to 
make the further enquiry. The words of s. 437 are that the Court of Session 
may direct the Magistrate by himself or by any of the Magistrates subordinate 
to him to make further enquiry. It is clear that the order ought to have been 
made in these words. The Legislature appears to have contemplated that the 
Magistrate of the district should exercise* a discretion as to the selection of 
any Magistrate subordinate to him, and this discretion seem# to have been 
vested in the District Magistrate, and not in the Sessions Judge • In the third 
idaoe s. 437 contemplates a further enquiry, that is, as I understand it, an 
enquiry upon further materials or further evidence, not a rehearing of the 
matter upon the same evidence which was before the Ma'gistrate who held the 
first enquiry. Now in this case there was no contention that further materials 
or further evidence was forthcoming; and, although the Magistrate who first 
r^io] made the enquiry left three witnesses named in the petition of complaint 
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unexamined, no contention was raised before the Sessions Judge that these 
persons ought to have been examined, or, if examined, would have thrown 
farther light upon the case. I therefore agree ia setting aside the order. 

** Order set aside. 

NOTES 

£ ‘ FURTHER INQUIRY CRIMINAL PROCEDURE— 

As regards the meaning of further enqtitry, this case was followed in 10 Cal , 1027 ; 12 
Cal. 522, 8 Mad 3.S6, but a Full Bench of the Allahabad High Court dissented from all 
these decisions and held that the further inquiry need not be upon further materials. 

The powers under these sections wore discussed elaborately in 10 Bom , 131.J 


£10 Cal. 210] 

APPELLATE CIVIL 

The lath March, 1883. 

Present 

Sir Rich \bd Gahth, Kt., Chief Justice, Mr. Justice Prtnsep, 

Mr. Justice Wilson, and Mr. Justice O’Kinr^ly. 

Moheswar Das.Plaintiff 

versus 

Carter.Defendant.’’’ 

Bailway Company, liability of, for loss—Special contract—Bailway Act 
(IV of 1879), s. 10 —Contract Act (IX of 1873), 
ss. 151-161 — Carriers. 

The jihi'intifE despatched certain goods by the E I. Railway Co., for carnage to A, and 
signed a special contract, in conformity with the form approved by the Governor-General 
in Council under section 10 of Act IV of 1879, holding the Company “ harmless and free 
from all respon.sibility in regard to any loss, destruction, or detorioratiou of, or damage to, 
the said consignment from any cause whatever, before, during, and after transit over the 
said Railway or other Railway lines working in connection therewith.” The goods were short 
delivered, and the plaintiff brought a suit to recover their value. 

Held.—Per J^ARTU, C.J., PRINSEP, J. and WILSON, J.- That the Railway Company 
could not be held liable to account to the consignee for any loss from any cause whatever 
dutmg the whole' time that the goods were under their charge, inasmuch as the plaintiff bad 
entered into a special cdlitract to hold them harmless in accordance with s. 10 of Act IV 
of 1879. 

* Civil Reference No. 19 of 1882, from Baboo Menu Lai Chatterjee, Subordinate Judke 
of Beorbhoom, dated the 6th July 1882. " 
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Held.—Per O’KINEALY, J., that it was doubtful whether ss. 161 and 161* of the 
Contract Act applied to carriers by rail, but even assuming that these sections did not apply, 
the Railway Company would be in the position of carriers before the passing of the Carriers 
Act, and were entitled to protect themselves from liability bv special contract 

This was a reference under s. 617 of the Civil Procedure Code. 

The suit was brought by the plaintiff against “ Mr. Carter, Traffic Manager, 
on behalf of the East Indian Bailway Co.,” for damages for the loss of 21^ 
seers of ghee. 

[ 211 ] It was admitted that twelve canisters containing maunds of ghee 
had been delivered to the Eailway Company for carriage from Agra to Ahmed- 
pore, and it was proved that the plaintiff befhre taking delivery caused the 
canisters to be weighed, and found that there was a deficiency of 214 seers, and 
seeing that one of the canisters had been cut open by a knife, caused these two 
facts to be noted on the back of the receipt given to the Company. The 
defendant (not taking the objection, that the Eailway Company and not him¬ 
self were the proper parties to be sued) contended that the special contract 
entered into by the plaintiff exonerated the Company from all claim to damages. 
The special contract “ or risk note ” was as follows ;—■" I hold the Eailway 
Company harmless and free from all responsibility in regard to any loss, 
destruction, or deterioration of, or damage of or to, the said consignment 
from any cause whatever, before, during, and after transit over the said 
Eailway or other Eailway lines working in connection therewith.” This 
agreement was drawn up in the form prescribed by the Governor-General under 
Act IV of 1879, s. 10. 

The Munsif held the defence to be a good one and dismissed the suit. 

The plaintiff appealed to the Subordinate Judge of Beerbhoom. At a late 
stage of the appeal the defendant raised the objection of non-joindter of the 
Eailway Company as a defendant, but preferred no cross appeal, nor tiled any 
cross objection,-* The Subordinate Judge gave the plaintiff a decree contingent 
on the opinion of the High Court as to whether, on the facts disclosed, the 
defendant or the E. I. Eailway Co. could claim exemption from liability by 
reason of the special contract. 

At the hearing of the reference the defendant waived lus objection to the 
non-joinder of the Eailway Company as a defendant. 

Baboo Kalt Churn Banetjee for the Plaintiff. 

The Advocate-General (Mr Paul) and Mr. Evans for the Defendant 

The following Judgments were delivered — 

Garth, C.J. (Prinsep and Wilson, JJ., concunmg) —This is a case 
referred under s 617 of the Civil Procedure Code. It is [212] unnecessary 
for us to express any opinion on any of the points which arise, except on that 
referring to the relations between the parties arising out of the risk note, 
which was the agreement under winch the goods were received and despatched 
by the Eailway Company, because the learned counsel on behalf of the Com¬ 
pany in the present case has agreed to waive any objections to the suit as 
brought against the Traffic Manager, in order that he may oStain our opinion 
on the main point in issue. 

* £8ec. 161 •—If by the fault of the bailee the goodb are uot 
Bailee’s responsibility returned, delivered, or tendered at the proper tune, he is 
when goods are not duly responsible to the bailor for any loss, destruction, or deterioration' 
delivered or tendered, of the goods from that time.J 
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It appears that twelve tins (tontaining 6j maunds of ghee were consigned 
to the Eailway Company at Agra for delivery at Ahmedpore. It has b^n 
found, that when these tins were delivered, one had been out open by a knife, 
and there was consequently a deficiency of some 21i seers in the quantity of 
ghee contained in them. 

For the defendants it is contended that under the terms of the risk note, 
signed by the plaintiflf, they are in no way liable for the loss. 

The risk note runs as follows .— I hold the Railway Company harmless 
and free from dR responsibility in regard to any loss, destruction, or deteriora¬ 
tion of, or damage of or to, the said consignment, from any cause whatever, 
before, during, and after transit over the said Railway or other Railway lines 
working in connection therewith.” By s, 2 of Act IV of 1879 nothing in the 
Garners Act, 1865, applies to carriers by Railway. By s 10 it is declared that 
“ every agreement purporting to limit the obligation or responsibility imposed 
on a carrier by Railway by the Indian Contract Act of 1872, ss. 161 and 161, 
in the case of loss, destruction, or deterioration of, or damage to, property, 
shall, m so far as it purports to limit such obligation or responsibility, be void, 

, unless (a) it is in‘writing signed by, or on behalf of, the person sending or 
delivering such property, and {b) is otherwise in a form approved by the 
Governor-General in Council. 

This agreement, which was signed by the plaintiff, is in a form approved 
by the Governor-General under Act IV of 1879, s 10, and its terms leave us 
no alternative but to hold, that in no case would the Railway Company 
be liable to account to the consignee for any loss from any cause whatever 
[213] during the whole time that the goods were in their charge. Similar 
contracts have frequently been construed by English Courts and full effect has 
been givoi^ to their provisions. 

The Legislature in this country has, in respect to the matter specified in 
a. 10, Act IV of 1879, imposed upon the Government the duty of determining 
beforehand the propriety of any proposed form of contract between any Rail¬ 
way Company and its customers, instead of leaving this to be decided subse¬ 
quently by Courts of Justice. 

Under such circumstances, we think the suit should be dismissed by the 
Judge of the Snfhll Cause Court. , 

O’Kinealy, J. —I agree in the decision delivered by my learned colleague ; 
but I am not quite sure that 1 agree in all the reasons on which it is based, 
as 1 feel some hesitation in assuming that the Contract Act applies to carriers. 
There is no doubt, if Railway carriers are subject to the provisions of ss. 151 
and 161 of the Indian Contract Act, that the conditions required by s. 10 .of the 
Railway Act have been properly complied with. The risk note is admittedly 
signed by, or on behalf of, the plaintiflf, and is in a form approved by the 
Governor-General in Council. On the other hand, if ss. 151 and 161 do not 
apply to carriers by Railway, the Railway Companies are in the position of 
carriers before the passing of the Carriers Act. Which^er view, therefore, is 
taken of the casttj the question for decision is narrowed to this, namely, whether 
a Railway Company, which is not subject to the Carriers Act, can protect 
itself by contract from liability for the negligence or misconduct ot its agents 
and servants. , 

. This very question was elaborately discussed in the case of Peek v. The 
North Staffordshire Baihoay Company (32 L. J. Q. B. 246). There Mr. Justice 
BlacKBUB^? gave as his opinion that " the cases decided in our Courts between 
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1832 and 1854 established that a carrier might, by a special notice, make a 
contract limiting his responsibility even in the eases here mentioned of gross 
negligence, misconduct, or fraud on the part of his servants.” 

This view of the law has been adopted in several later cases. And it 
may now be taken as settled in £}ngland that a carrying [2143 company, when 
not subject to limitation by Act of Parliament, may contract itself from all 
responsibility arising from the acts of its agents or servants. Looking then at 
the cases already referred to, I think that under the “ risk note ” in this case 
the owner undertook all risks of conveyance and loss, however caused by the 
servants and agents of the Company during the journey, and that the latter is 
not responsible for the abstraction of the plaintiff's ghee. Under these circum¬ 
stances, our answer to the learned Subordinate Judge should be that the Eail- 
way Company is protected by the risk note in question, and that neither it nor 
the Traffic Manag^er is liable unless either one or the other has committed some 
independent wrong in connection with the property, and as no such allegation 
has been made, that the suit should be dismissed. 

Suit dismissed. 


NOTES. 

[RAILWAY GOlfPANY’S LIABILITY FOR LOSS COVERED BY ‘ RISK NOTE ’; - 

The Railway Company is absolved from all liability for loss of goods when it is covered 
by a valid risk note .—10 Gal , 210; 17 Bom., 417 (420); 30 Cal, 257, 5 O C 153; 14 
M. L. J. 396 (399), 18 AIL, 42 , 19 Bom., 159,2 N. L. R., 125 ; 118 P. R., 1908.] 


[10 Cal. 214] 

APPELLATE CIVIL. 

The 30th Atigust, 1383. 

Present: 

Sib Richard Garth, Kt., Chief Justice, and Mr. Justcce Prinsep. 

Arzan.Plaintiff 

^ versus * 

Rakhal Chunder Roy Chowdhry and the Secretary of State for India in 
Counci 1.Defendants. * 

Right of way — Easement—Limitation Act (XV of 1877), s. Ho¬ 
user as of right—Prescriptive right. 

For the purpose of acquiring a right of way or other easement under s. 26 of the Indian 
Limitation Act, it is not necessary th it the enjoyment of the easement should be known to 
the servient owner. In this respect there is a diSeronoe between the acquisition of such 
rights under that Act, and tl^r acquisition under the English Prescription Act. 

This was a suit to establish a right of way over certain lands Rented by the 
defendant, and to remove a wall obstructing the alleged right of way. 

The land over which the alleged way passed belonged originally to one 
Sherif Hosaein, and was, in 1855, sublet by a tenant of Sherif Hossein to the 

* Appeal from Appellate Decree No. 1076 of 1882, against the decree of Baboo Krishna 
Chunder Chatterjee, First Subordinate Judge of Backergunge, dated the 27th March 1882 
affirming the decree of Baboo Jogendro Nath Ohoso, Second Muneifi of Burnsaul, dated the 
Slst December 1683. 


149 





LX..B. IOCal» aiS 


ABZAN 1). 


Government on a mokurrari lease for the purpose of opening a burial ground. 
The entire land so leased was not required for that purpose, and tbe surplus 
land, over [215] which the way was claimed, remained unoccupied till 1878, 
when the Government let it to the defendant for building purposes. 

The Munsiff found that the plaintiff had enjoyed the right of way peaceably 
and without interruption for a period of more than twenty years, but was of 
opinion that the plaintiff’s enjoyment was not as of right, and that the owner 
of the servient tenement was not aware of the user, and therefore dismissed 
the suit. 

The plaintiff appealed to the Subordinate Judge of-Backergunge, and the 
latter came to the same conclusion as the Munsiff. 

The plaintiff then appealed to the High Court. 

Baboo Jogesh Chunder Boy for the Appellant. * 

Baboo Doorga Mohun Das for the Eespondents. 

The Judgment of the Court (Gabth, C.J., and Prinsep, J.) was 
delivered by 

Garth, C.J.* —The Jilaintifif has a dwelling house in Burrisaui, in which he 
and his family have lived for a great many years, and he claims a right of way 
in respect of that house to and from the high road w'hich runs from east to 
west through the village. 

On the 2nd of Assm 1285 (17th September 1878} the defendant No. 1 
obstructed this right of way by commencing to erect a pucca stable upon the land, 
whereupon the plaintiff took proceedings in the Criminal Court, but the 
Magistrate refused to interfere, because he considered it a question to be tried 
ip the Civil Court. 

Thffe defendant No, 1, who is the lessee of the land under the Govern¬ 
ment, denies the plaintiff’s right of way, and the Collector who appears for the 
Secretary of State, the defendant No. 2, also virtually denies it. 

It appears that the land over winch the alleged v/ay passes belongs to one 
Sherif Hossein. He let it upwards of thirty years ago to one Ijjutullah, and 
Ijjutullah, after holding it for some six or seven years, sublet it on mokurrari 
lease to the Government on the 4th of April 1855, for the purpose of enlarging 
a burial-ground at Burrisaui. The entire land so leased was not, however, 
required for that purjiose, and the surplus land over which the [216] way is 
claimed remained unoccupied until the year 1878, when the Government let it 
to the defendant for building purpoises. 

It is r-ooessary to state these facts, m order to understand the nature of 
the defence, and tbe ground upon which the lower Courts have based their 
judgment. 

The plaintiff proved to the satisfaction of both Courts that he had used 
the way in question for some thirty or forty years. Indeed, except by the 
sufferance of his landlord, he appears to have no other means of access from 
his house to the public road, 

But both*Oourt8 have found that, notwithstanding this long user, he has 
not acquired a right of way under the Indian Limitation Act. 

The Munsiff finds that he has enjoyed the way peaceably and openly, and 
also (after some hesitation) that he has enjoyed it without interruption for 
upwards of twenty years. 

He considers, however, that the plaintiff cannot bo said to have enjoyed 
it as of right for three reasons. 
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First, because the Government, who have been tbe owners of the servient 
tenement for twenty years before suit, were not aware of the plaintiff’s user of 
the way; secondly, because ihe plaintiff submitted to divers encroachments, 
which tbe owner of the servient tenement imposed upon him ; and, thirdly, 
because many years ago when Sherif Hossein, the then owner in possession, 
endeavoured to stop the way, the plaintiff did not bring a suit in the Civil 
Court as for an obstruction to a private right, but proceeded in the Criminal 
Court as for an obstruction to a iiublic one. 

The Munsiff accordingly dismissed the suit, and his decision was confirmed 
by the Subordinate Judge, apparently on two grounds • 

(1) That a right'of way cannot be enjoyed " as of right” without the 
knowledge of the servient owner, and that the 'Government had no knowledge 
of the user of this way by the plaintiff, and 

( 2 ) That the interruptions which took place from time to time in the user 
showed that the plaintiff had never paaceablv enjoyed the way “ as of right.' 

[217] These points have been argued before us on appeal, and the first 
of them gives rise to a very important question , namely whether the principles 
which govern the acquisition of a right of way in England by prescription 
apply also to the acquisition of such a right under the Indian Limitation Act. 

Both the lower Courts have relied mainly upon the doctrine laid down in 
Gale on Easements and other authorities, that a right of way cannot be 
gained by prescription unless with the knowledge of the owner of the servient 
tenement. 

Prescription implies a grant, the user by which a prescriptive right is 
gained is only evidence of a previous grant, “ and, therefore, in order that such 
user may confer an easement, it follows that the owner of the servient tene¬ 
ment must have known that such an easement was being enjoyed, and also 
have been in a position to interfere with and obstruct its exercise, hai? he been 
so disposed. Contra non valentem agiee non currit presci ipt/u.” {See Gale on 
Easements, last edition, page 189.) 

It was presumably upon this principle that by the 7th section of the 
English Act, the 2nd and 3rd William 4th, c. 71, the time during which an 
infant, an insane person, or a married woman is the owner of the servient 
tenement is excluded from the period, during which a prescriptive right is in 
coarse of acquisition. 

But there seems to he an important difference between the English and the 
Indian law in this respect. 

The English Act, 2 and 3 William 4th, c. 71, was passed expressly “ for 
shortening the time of prescription in certain cases.” 

Its object was to remove the difficulties which had previously existed of 
establishing easements by proof of immemorial user But the Act did not 
alter in any way the nature of the right to be acquired, and, therefore, the 
conditions which were generally necessary before the Act to the acquisition 
of prescriptive rights are still necessary to their acquisition under the Act, 
though they may be gained by a shorter period of enjoyment. 

£ 218 ] But the Act, under which rights of way and other easements are 
now generally acquired in India, has nothing to do with prescription. It is 
“ an Act for the limitation of suits and other purposes, ” and s. 26 enables any 
person to acquire a right of way by a twenty-years’ user without reference to 
any grant, express or implied, from the servient owner. 

So long as the right of way is enjoyed as an easement peaceably and 
quietly as of right and without interruption for twenty years by a person 


151 



I.L.B. 10 Cal. 219 


ABZAK V. 


claiming right thereto, his right at the end of that time becomes absolute and 
indefeasible. Nothing is said in the Act as to the knowledge of the servient 
owner being necessary to the acquisition of the right, and as the right to be 
acquired is not a prescriptive one, the rule which obtains in England with re* 
ference to prescriptive rights seems inapplicable here. 

Of course rights of way, as well as other easements, may still be claimed in 
this country by prescription ; See BajrupKoer v. Abul Hossein (I. L. E„ 6 Cal,, 
529): and when they are so claimed, the principles which apply to their 
acquisition in England will be equally applicable in this country. But those 
principles do not necessarily apply to the acquisition of easements under the 
Limitation Act. * 

And as a proof that this was the view of the Legislature of this country 
there is no provision in the Indian Limitation Act corresponding with s, 7 of 
the English Prescription Act, though there is a provision in s. 27, which 
answers to s. 8 of the Prescription Act, and which protects, under certain 
conditions, the rights of reversioners. 

It is probable that the words "peaceably and openly, ” which are not in 
. the English Act, have been introduced into the Indian Act for the very pur¬ 
pose of preventing these rights being acquired by stealth or by a constantly 
contested user, although actual knowledge of the user on the part of the ser¬ 
vient owner may not be necessary. 

We think, therefore, that the main ground upon which the judgment of the 
lower Courts has proceeded in tbi.s case is without foundation , and we would 
say further that, even if knowledge of user had been necessary, we think that 
under the [219]| circumstances such knowledge should have been presumed by 
the lower Courts. 

' If the personal knowledge of the Collector were necessa^ in all cases to the 
acquisitron of rights of way over Government land, such acquisition would be 
almost an impossibility. There is no reason why Government should be in 
any better position in this respect than any other land-owner, and there 
appears to have been abundant evidence in this case, from which the knowledge 
of the superior Government officers should have been presumed. 

The land over which the right was exercised was in the village of Burrisaul, 
immediately adjoining the high road. The plaintiff had used it day after 
day for 30 or 40 years The way itself was in the immediate neighbourhood 
of a public cemetery ; and two Government officers, one the Inspector of Police 
of the district, and the other Deputy Magistrate at the station, were called as 
witnesses for the plaintiff to prove his user of the way for many years. 

Then the alleged interruptions of the plaintiff’s user of the way amount 
to no evidence at all which should defeat his right. It is not pretended that 
there were “ interruptions” within the meaning of the explanation of s. 26, 
and we cannot find that, except on one occasion, anything was done which 
operated to prevent his user. And as all knowledge of the user of the right has 
been persistently denied by the defendants, it is clear that the so-called obstruc¬ 
tions were not intended to prevent that user. The one occasion to which we 
allude was wh«i the way was obstructed by Sherif Hossein upwards of 30 
years ago; and so far from the circumstances of that obstruction being un¬ 
favourable to the plaintiff, we consider that what happened then tends strongly 
to support his case. . 

It is clear that at that time he was using the way as of right, because he 
at once* resented the obstruction, and went before the Magistrate to assert his 
claim. The Munsiff, we observe, treatshis conduct on this occasion as shewing 
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that he olaixned a ptMtc way, and not a private one. But it is not at all 
likely that people of his class should be able to distinguish between public and 
private rights, or to know the proper remedy for any invasion [220] of those 
rights. The fact of the plaintiff going before the Magistrate is the strongest 
possible proof that he at once asserted his right; and the fact of the obstruc* 
tion being removed, and of the plaintiff’s subsequent user of it without further 
objection by Sherif Hossein, shows plainly that he was successful in the asser¬ 
tion of his claim. 


The cutting of the ditch by the Government, which is relied on by the Sub¬ 
ordinate Judge in support of his view, might have been a slight inconvenience 
to the plaintiff, but certainly did not operate to prevent his user. The 
ditch appears to have been dug not with a view to obstruct the plaintiff, but 
to mark out the land which the Government had purchased ; and it appears 
that’ after it was dug the plaintiff used the way as before, merely fixing a pole 
in the middle of the ditch, that he might swing himself over it more easily. 

The case must, therefore, go back to the Court of First Instance to con- 
ader whether there is any sufficient reason in point of law why the defendant’s 
building should not be palled down, and the defendant will probably do wisely 
under the circumstances to come to some reasonable arrangement. 


The plaintiff having succeeded in establishing his right of way is entitled 
to his costs in all the Courts. 


Appeal allowed. 


NOTES. 

[ As regards the limitation applicable to the crown, see (1902) 25 Mad., 457 (494). 

As regards eascrc^nts being acquirable in modes other than what is present^ in the 
Limitation Acts, see 6 Cal. 394 ; also 8 C W. N 425 (427) 31 Cal. 503.] 
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CIO Cal 2201 

APPELLATE CIVIL. 


The 6th September, 1863. 

Present : 

Sir Bichaed Garth, Kt., Chief Justice, and 
Mr. Justice Macpherson, 


Mina Kumari Bibee.Defendant 

• versus 

Jagat Sattani Bibee and otliers.Plaintiffs.' 


Sale in execution of decree—Sale afterwards set nsule—Execution 
of decree found to be barred by Uriitation—Suit to recover 
the property from purchaser. 

A creditor obtained a decree against Ins debtor, and applied for and obtained an order 
for execution This application was unsuccessfully opposed by the judgment-debtor on the 
ground that execution was barred by limitation. Certain properties of the judgment-debtor 
were attached and sold in execution of this decree, the judgment-creditor himself becoming 
the purchaser. 

1221] In due course, the sale was confirmed, and a certificate granted to the purchaser. 
Subsequently to this, the order granting execution came up before the High Court on appeal, 
and that Court decided that execution was barred. The person who had been the judgment- 
debtor then brought a regular suit against the purchaser to recover the pioperties sold in 
execution.^ « 

Held, that he was entitled to have the sale set aside by regular suit. 

Jan Ah, v. Jan Ah Choicdhiy (1 B L. R AC, 5(), 10 \V. R., 154) distinguished. 

One Dhunpufc Singh, on the 9tli July J867, obtained a money decree 
against Jagat Sattani Bibee and assigned the decree to Ins wife. On the 23rd 
July 18t)7 an application for execution was made, which was oppo.sed on the 
ground that execution was barred ; the application was, however, gianted, and 
subsequently the decree was transferred to another district for execution, and 
certain pioperties of the judgment-debtor (the subject of the present suit) were 
attached and put up for sale, and were purchased by one Baranasi Boy m the 
name of the wife of Dhunput Singh. Subsequent to the execution sale, the 
question as to whether execution was barred, came up before the High Court 
on appeal, and that Court, on the 29th November 1880, decided that the appli¬ 
cation for execution made on the 23rd July 1873 was barred by limitation. 
Previously to the decree of the High Comt, dated 29th November 1880, the 
execution sales were confirmed by the District Judge of Nuddea, and a certifi¬ 
cate had been granted to the purchaser. 


Jagat Sattani Bibee then brought this present suit against Dhunput Singh 
and his wife, to recover possession of the properties sold in execution as above 
stated, alleging that the decree of 1867 was fraudulent, that the transfer to 
Dhunput Singh’s wife was benamt, and that as execution was barred when the 
sales were held, nothing passed to the purchaser. ‘ 


* Appeal from Original Decree No. 127 of 1882, against the decree of Baboo 
Chatterjee, Subordinate Judge of Nuddea, dated 20th March 1882, 


Amnt Lall 
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The wife of Dhunput Singh, the second defendant, contended that the 
order of the High Court on the question of limitation had not become final, as 
a review was pending on that order, that she was not a henamidar for her 
liusband, and that if the sales were void, the application for restoration of the 
properties ought to have been made to the Court that made the sale. 

[2223 Dhunput Singh denied that the purchase by his wife had been made 
for his benefit. 

The Sub-Judge held tfiat execution of the decree being barred, the sale 
under it and purchase by the judgment-creditor would not pass anything 
to the defendants, and that the plaintiff was in order in bringing a regular suit, 
as the question raised in the suit was not one r,elating to the execution or dis¬ 
charge of satisfaction of the decree, and therefoie gave a decree in favour of the 
plaiijtitt' for possession. 

The defendants appealed to the High Court. 

Baboo Gurodass Barterjee and Baboo Sr math Doss for the Appellants, 
contended that, although the plaintiff might be entitled to have the purchase- 
money paid to her, she was not entitled to set aside the sale, and cited Jan Ah 
v. Jan Ah Chowdhry (1 B. L. E. A. C , 56 , 10 W. K., 154). ' 

Munshi Mahomed Yusuf for the Eespondent. 

The Judgment of the Court (Garth, G J, and MAcrHERSON, J.) was 
delivered by 

Garth, G. J. —We think that the Court below was quite right. 

It is not necessary for us to deal with any other than that which is the 
principal question in the case, namely, whether the sale,which took place under 
the execution proceedings in the former suit, can be set aside by the plaintiff 
in this suit. 

She (the present plaintiff) was the judgment-debtor in the former suit, and 
before the execution issued under which the sale took place, she took the 
objection that the right to issue execution was barred by limitation. 

The Court held that execution-was not barred, and consequently the sale 
took place, and was confirmed to the present defendant 

The plaintiff, the execution-debtor, then appealed to the High Court. 
The High Court held that the Court below was wiong, and that the right to 
issue execution was barred. The decision has been since approved by the Privy 
Council. 

The plaintiff then brought this suit for the purpose of having it declared 
that the sale was invalid 

[223] The Court below has given the plaintiff a decree to the effect, but 
it has been contended before us in appeal that, although under the circum¬ 
stances the plaintiff may be entitled to have the purchase-money paid to her, 
she is not entitled to set aside the sale , and in support of that contention we 
are referred to a case decided by Sir Barnes PEACOCK and the late Mr. Justice 
Mitter — Jan All v. Jan Ah Choiodhry (1 B. L, E. A. C., 56 ; 10 W. E , 154). 

In that case a sale had taken place under a decree at the time when 
the decree was valid, and the decree-holder had a perfect right*to issue execu¬ 
tion under it. But the decree was subsequently reversed on appeal, and it was 
then contended that the sale itself, wliieh had been made to a bond fide pur¬ 
chaser for value, could not stand. But the Court there held that, as when the 
sale took place, the decree was good and the execution proceedings were pei- 
fectly regular, the saleScould not afterwards be set aside as against a bond fide 
purchaser for value. 
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That ease is distinguishable {rom the pzesent upon two grounds. 

In the first place an objection was raised in this case in due time that the 
right to issue execution was barred; and as it was afterwards held in appeal 
that the objection was a valid one, it follows that the sale took place under 
circumstances which showed that it was illegal. 

But in the next place there is this very material difierence between the 
two cases. In this case it cannot be said that the sale was made to a bond 
fide purchaser for value without notice; because the execution-creditor was 
himself the purchaser. He was perfectly aware of the objection which had 
been taken, and he also knew that, if that objection were valid, the execution 
would be contrary to law. Notwithstanding this, he insisted on pressing on 
the sale, and was himself the purchaser. He, therefore, bought with full 
notice that his title might turn out to be invalid, and we think he must»taka 
the consequences of his imprudence. 

We find that in the case referred to in the lower Court’s judgment, 
Mahomed Hossein v. Kokil Singh (I, L. B., 7 Cal., 91), we carefully abstained 
from giving any ppinion as to whether under circumstances [2843 somewhat 
similar to the present, the judgment-debtor could have set aside the sale by 
means of a regular suit. 

That question has now arisen, and we think it only just that the sale 
should be set aside. It seems to us that if after the objection had been pro¬ 
perly taken, the judgment-debtor could not set aside the sale as against the 
execution-creditor, the appeal to the High Court, though successful, would 
virtually be infructuous. 

It is perfectly true that the execution-purchaser had a right, if he chose, 
to* insist.upon the sale taking place , but if he adopted that course, he did so at 
the risk of the sale being set aside. 

We think, therefore, that the appeal should be dismissed, and the appellant 
must pay the costs of this appeal as well as of the Court below. 

Appeal dismissed. 


NOTES. 

[ Hee also (1900) 27 Cal. 810 (814); (1885) 9 Mad. 130 (132).] 
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[223] OBIGINAL CIVIL. 

The 3rd and 4th December, 1883. 

Present: 

Mr. Justice Pigot, 

Gopeenath Mookerjee and another 
versus 

Rally Doss Mullick and others. 

Injunction—Interim injunction—Grounds for continuing to hearing—Hindu 
Law—Alienation by widow—Consent of next reversioner — 

' Rights of remote reversioners 

A Hindu died, leaving a widow and also leaving A his immediate reversionary heir, and 
B and C more remote reversionary heirs The widow obtained a certificate to collect debts, 
but such certificate did not empower her to deal with Government securltios D instituted a 
suit against the widow on promissory note alleged to have been executed in his favour by her 
late husband, and obtained a decree A then instituted a suit against the widow and D to 
have the decree set aside on the ground of fraud and collusion Thi-. suit was compromised 
by A’s surrendering up his reversionary interest to the widow for a oonsideratiou. IS and C 
now sued the widow and D and .4 for the purpose of having the first mentioned decree set 
aside for a declaration that the decree on the compromise was inoperative to establish or 
confirm the fraudulent decree, or to enlarge the powers of the widow to deal with the Govern¬ 
ment securities, and obtained an interim injunction 

Held, that, apart from the question as to whether an Alienation by a widow and rfSext 
reversioner without the consent of subsequent reversioners is binding on them, whidh question 
the Court was prepared to answer in the negative, it would, under circumstances of the case, 
be an abuse of the discretion of the Court not to continue tho injunction until the hearing, 
when the truth or falsity of the charges made by the plaintiffs could bo investigated on oral 
evidence. 

This was a suit to set aside certain deciees as having been obtained by fraud, 
and to restrain the defendants from negotiating certain Government securities. 

It appeared that one Doorgaram Mookerjee died leaving three sons 
Bamebunder Mookerjee, Thacoordass Mookerjee and Kasmath Mookerjee. 
Bamohunder died leaving two sons, Luckynarain and Jonardun. Of these, 
Luckynarain died leaving two sons, the plamtifl Gopeenath and the defendant 
Aughorenath, and Jonardun died leaving one son, the plaintiff Nundolall. The 
second son, Thacoordass, died leaving one son, the defendant Peary Mohun, 
and the third son Kasinath died leaving a son, Monohur, who subsequently died 
virithout issue, leaving a widow, the defendant Sreemutty Mohamoyeo Dabee. 

[226] After the death of Monohur, the defendant Sreemutty Mohamoyee 
Dabee obtained a certificate enabling her to collect debts due to his estate, but 
not empowering her to negotiate any securities belonging thereto, and subse¬ 
quently Government securities to the value of Bs. 25,000 wye brought into 
the Court of the District Judge of Hooghly. 

On the 3rd March 1882 the defendant Rally Doss Mullick instituted a 
suit, being suit No. 127 of 1882, in the High Court .against tho defendant 
Sreemutty Mohamoyee Dabee, describing her as certificated administratrix of 
Monohur Mookerjee, seeking to recover the sum of Bs. 1,912 alleged to be the 
amount of principal and interest due on a promissory note for Bs. 15,000, 
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alleged to have been executed by Monohur Mookerjee on the 14th November 
1879 in his favour, in renewal of a former promissory note. The defendant 
Sreemutty Mohamoyee Dabee, acting as the plaintiffs alleged, in collusion with 
the defendant Kally Doss Muliick, did not enter appearance, and on the 18th 
of May 1882 a decree was made against her. A certified copy of tlie decree 
was then transmitted to the Court of the District Judge for execution. 

On the 28th June 1883 the defendant Peary MoJiun Mookerjee instituted 
a suit, No 279 of 1883, against the defendants Kally Doss Mulliek and 
Streemutty Mohamoyee Dabee, praying that it might be declared that the 
decree was a false and fraudulent one and had no binding effect so far, at all 
events, as the estate of Monohur Mookerjee was (joneeriied , that it might be 
set aside, and the certificated copy recalled, and also praying for an injunction 
restraining the defendant Kally Doss Mullick from taking any steps on the 
decree. The case came on for hearing on the 8th August 1883 before PlGOT, J., 
and on the 10th the defendant Peary Mohun Mookcrjoe was permitted, with' 
the consent of the defendants, to withdraw the suit on the terms contained in 
a petition, which stated that in consideration of the sum of Es 8,000 paid to 
him by the defendant Sreemutty Moliamoyee Dabee, lie had relinquished his 
reversionary light to lier as fai’ as the Government securities belonging to the 
estate of Monohur Mookerjee were concerned, so as to enable her to negotiate 
and sell the same 

The plaintiffs Gopeenath and Nundolall then instituted the [2273 
present suit against Kally Doss, Sreemuttv Mohamoyee Dabee, Peary Mohun 
Mookerjee and Aughoienath, alleging that the promissory notes were 
not made by Monohui Mookeijee, that the defendant Kally Doss Mullick was 
a person ot no means. tliat tlie decree obtained b> him was obtained by forged 
documents and false and perjuied testimony , and that the defendant Peary 
Mohun Mookeijee withdiew his suit and entered into the compromise, thougli 
he knew that the promissory notes were forged, and that the decree in Kally 
Doss Mullick’s suit was traudulont, because he was uncertain whether he 
would outlive the defendant Sieemutty Mohamoyee Dabee, and thought it 
more to his advantage personally to accept the sum of Ks. 8,000 as a consider¬ 
ation for consenting to the fraud, and allowing the defendant Sreemutty 
Mohamoyee Dabee to act as the absolute owner of the Government securities 
to the detriment of those who might he the heirs at her death. 

The plaintiffs contended that the petition ol compromise, and the coinpro- 
mise and the decree made thereon in the suit No. 279 cf 1883, did not operate 
to establish or make good the decree m the suit No. 127 of 1882, or to enlarge 
the powers of the defendant Sreemutty Mohamoyee Dabee in dealing with the 
Government i-ccur'ities , and that the compromise was contrary to the policy 
of the Hindu law and the general law of the country, and was a mere device 
for evading the piovisions of the Hindu law, by setting up a false and fraudu¬ 
lent decree, and that it could not operate as a consent of the nearest 
reversioner within the true meaning and spirit of the Hindu law. And the 
plaintiff's, who were the next reversionary heirs after the defendant Peary 
Mohun Mookerjee, also contended that then right to institute the suit as 
protectors of tfie estate arose when the defendant Peary Mohun Mookerjee 
agreed with the defendants Kally Doss Mullick and Sreemutty Mohamoyee 
Dabee to allow the false and fraudulent decree to be established against the 
estate of which he was the first proteotoi, and also agreed for a sum of money 
to assign over to the defendant Sreemutty Mohamoyee Dabee contrary to 
Hindu law his right to protect the estate from waste, and thus disabled 
himself from protecting the estate, and became a party to the fraudson the 
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Court and on the ultimate reversioners. The plaint prayed that it might be 
declared that the decree obtained in the suit [228] No. 127 of 1882 was 
obtained by fraud, and that the same had no binding effect so far, at all 
events, as the estate was concerned, that the decree might be set aside and 
the certified copy recalled, that it might he declared that the agreement of 
compromise in respect of the suit No. 279 of 1883, and the decree by consent 
in that suit were inoperative to establish or confirm the fraudulent decree of 
1882, or to enlarge the powers of the defendant Sreeinutty Mohamoyee Dabee 
to deal with the Government securities, for an injunction to restrain the 
defendant Kally Doss Mullick fi om taking anv steps whatever on the decree in 
the suit No. 127 of 1882 , and for an injunction to restrain the defendant 
Sreemutty Mohamoyee Dsibee from negotiating^, selling, or in any wise dispos¬ 
ing of the Government securities 

• 

The plaintiffs obtained a rule calling upon defendants Kally Doss Mullick 
and Sreemutty Mohamoyee Dabee to show cause why a writ of injunction 
should not issue against them rostianiing the defendant Kally Doss Mullick 
from taking any steps whatsoever on the decree in suit No. 127 of 1882, and 
restraining the defendant Sreemutty Mohaniovoo Dabee from negotiating, 
selling, or in any wise disposing of tfie Government securities 

Mr. liill in support of the rule. 

Mr. Piigk showed cause 

Section 44,illustiation ((’),ofthe Specific Belief Actshowsthat the immediate 
reversioner, a Hindu widow, with the consent of the immediate reversioner, can 
make a good title in favour of a stranger as against more remote reversioners-^- 
Jadonwney Dabee v Saiodajnosono Mooketjec (Buul., 120) The reason o5the rule 
is given in Gunqa I’ershad Knr v Sumhhoonath Brntiiiin {22 W. E , 393). It is 
immateiial \\ hethei the conveyance is bv one or tMO 6oeds--Kishen Geer 
Busqeei Hoy (14 W K , 379) [Pksot, J.—Is the lulo applicable when the 
transaction amounts to a fiaud on thC inheritance‘’’j There is nothing fraudu¬ 
lent in the transaction The reveisioner has tlienglitto rehuquish his reversion 
for whatever consideration he chooses He has a light to withdraw his objection, 
and wliatever terms may be come to between him and the widovv’ do not affect 
Kally Doss Mullick [229] [PutOT, J — Suppose that Peary Moliun had not 
brought the suit W'liich W'as compiomised, could the plaint'ffs have sued ?] I 
apprehend not Tlie Privy Council do not say in what cases reversioners 
remote may sue, Init only tlirow out that there may be such ca.ses. 

The cases of linjhuUiibh Sen v. Oniesh Chundei llooz (I L E., 5 Cal., 44) 
goes the length of deciding that even where the immediate reversioner, who 
has relinquished his right, dies before the widow, the next reversioners have 
no rights. See also Tr/lachiri Chuckethiitty v Utnesh Chmuler Lahiri 
(7 C. L E., 571), No/cidoss Boy Modhti Soondari Burmonia (I. L E., 6 Cal., 
732). [PiGOT, J , referred to Gaurt Dat v Gnr Sahat (I L E , 2 AIL, 41), 
where more remote reversioneis were allowed to sue on the groynd of fraud.] 
In Ktshen Geer v, Busqeet Boy (14 W. E., 379) Makkuy, J , refers to a decision 
of the Privy Council as being opposed to the rule That appears to be the 
case of BajlakJii Debia v. Gakul Chandia Glioxcdhiy (3 B. L E,, P. C., 57 , 12 
W. E. P. C , 47 ; 13 Moore’s I. A , 228), where their Lordships say that the 
consent of kindred must generally be understood to be all those who are not 
likelj to be interested in disputing the transaction. But they do not decide that 
all ixissible reversioners must consent. [PlGOT, J., referred to Bavi Chunder 


159 



J' *. 850 GOPBBNATH MOOtEBJEB &0. V. EAIiItT&'BOSS So. {1883] 

. Poddar V. Hari Das Sen (I, L. E., 9 Oal., 463), Varjivan Rongji v. Ghdii 
' * * Gokaldas (I. L. E., 5 Bom., 563), Sia Dasi v. Qur Sahai (I. L. E., 3 All., 362,)} 

Pigot, J. —I need not detail the form in which this matter now comes 
before me. It appears sufficiently from the pleadings and affidavits in the present 
case and from the pleadings in the former case from which this case springs. 

The plaintiff’s seek to restrain the defendant Kally Doss from executing a 
decree of this Court in a suit brought by him against the defendant Sreemutty 
Mohamoyee Dabee on the ground that the decree in that suit was obtained 
by collusion between her and Kally Doss. 

The first point taken by the defendant is, that the plaintiffs are clothed 
with no right such as to entitle them to maintairf their suit at all, on the 
ground that the suit instituted by Peary [230] Mohun against Kally Doss and 
Sreemutty Mohamoyee Dabee to set aside the decree in the before-mentioned 
suit was compromised in such a manner as entirely to bar the plaintiffs’ 
rights in respect of her deceased husband, Mouohur Mookerjee, inasmuch as 
the consent decree obtained in that suit amounted in effect to a disposition by 
the widow and next reversioner (to use the inaccurate but generally used phrase 
of the estate so ak entirely to defeat the right of persons subsequent to that 
reversioner, and in support of that proposition the case of .Tadomoney Dabee v. 
Sarodaprosono Mookerjee (Boul, 120) and Gunga Pershad Riit v. Shumhhunath 
Burmun (22 W E , 393) and other authorities have been relied upon. I refrain 
from detailing those authorities, because deciding this matter as I now do 
before the conclusion of Mr. Pugh’s address, I desire to leave it open to 
counsel in case of an appeal to rely not only on those cases, but on others 
which he may find necessaiy to refer to having regard to the opinion I have 
thrown out 

Wqfe it necessary to decide whether or not an alienation by a widow and 
next reversioner witliout the consent of subsequent reversioners is binding on 
them, I am ready to decide the negative of that proposition, and as 
authority I refer to Vai-jwan Rangjt v Ghelji Gokaldas (I. L. E., 5 Bom., 563), 
Qourt Dat v Gar Sahai (I L. E , 2 All, 41), and Sia Dasi v. Gnr Sahai (I. L. E., 

3 All., 362) in the matter of which cases, it was, as I think correctly, thrown 
out by the Court tliat the law could not be considered as settled in favour of 
the law as contended for by Mr. Pugh. I follow the Bombay case as expressly 
negativing that proposition, and it appears to me difficult to meet the argument 
suggested by Mr Mayne in his work on Hindu Law, s. 547; “ It must be 
remembered that where an estate is held by a female, no one has a vested 
interest in the succession. Of several persons then living, one may be the 
next heir in the sense that, if he lives, he will take at her death in preference 
to any one else then in existence. But his claim may pass away by his own 
death, or be defeated by the birth or adoption of one who would be nearer 
than himself. It certainly does seem to be common sense that the person 
who turns out to be the actual reversioner should not find his rights [231] 
signed away by the consent of one who when he consented had a pre¬ 
ferable title in expectation, but who in the actual event proved to have no title 
at all.” I can see no answer to that argument in justice, and I do not think 
that the authorities as they now stand would bear me out in dissenting from 
it. I am not unconscious of the deep respect to he paid to the Judge who 
decided the case of Jadomoney Dabee v. Sarodaprosono Mookerjee (Boul., 120). 
But that case was decided before the expression of opinion by the Judicial 
Committee of the Privy Council in Rajlakhi Dehia v. Gakul Chandra Chowdhry 
(3 B.L. E. P. G , 57 ; 12 W. E. P. C., 47,13 Moore’s I. A., 228), which is relied 
upon by SARiiJKNT, C.J., in the Bombay case, and last, but not least Important, 
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in the expression of doubt as to the proposition nowunder discussion, expressed 
by GaBTH, O.J., and FlElii^, J., uj Bam Chunder Pcddar y, Han Daa Sm 
(I.L.E., 9 Gal., 463J. 

I have said that so far as necessary I decide the proposition in the nega- 
tive, but I must add that under the circumstances of this case, had I acceded 
to Mr. Pugh s proposition, which I do not, I should still continue the injunc¬ 
tion to the hearing. It appears to me, for reasons I shall refer to presently, 
that it is important to the parties that the property should be preserved to 
the hearing, and that it is not contrarv to the law of the Court under those 
circumstances to grant the injunction (His Lordsfiip then dealt with tlie 
facts of the case and continued ) In the face of those facts it would be an 
entire absence of the discretion of tlie Court to remove the jirotection which an 
injunction places over the property until the truth or falsehood of tlie grave 
charges against these two persons sJiall havelieen investigated by oral evidence. 
It appears to me that neither in law nor on facts-such as can be established 
by affidavit should I be justified in releasing the projiertv from the injunction 
But, of course, m doing this I must not be taken as expressing any opinion as 
to the truth or falsehood of the plaintiffs’ case. 

Bulo absolute 

Attorney for the plaintiffs Baboo OJchoi/ Chunder Duti. 

.\ttorneys for the defendants Balioo P. N Bose and Baboo A T. J)hur. 

NOTES 

p 

[CONSENT Of THE REVERBIONER- 

Tho question to what extent the consent of the next levcrsionor to an alienation bv a 
Hindu widow binds the remoter lever^ioners was diseiissed bj' a Full Bench of the Calcutta 
High Court in (1884) 10 Cal , 1102 See the Notes to that case ,SV<’ alsi? ‘26 Bom. 
129 (140). 

II INTERIM INJUNCTIONS— 

See also (1895) ‘22 Cal p 469 (4(i0)]. - 

[232] PKIVY COUNCIL. 

The 20th and SOth June, 18S;j. 

Present: 

Lord Watson, Sir B. Peacock, Sir R. P Ciillier, Sir R. Cottch 

AND Sir a. Hobhouse. 

Kalikomul Mozumdar and others. Defendants 

vei sns 

Uma Sunkcr Moitra.Plaintitts. 

[On appeal from the High Court at Fort William in Bengal 1 

• 

Htndu lato — Inheritance—Successton of adopted son on the niothei's side 
An adopted son under the law prevailing in Bengal occupies, a.s regards niheritaiKe, the 
same position in the fanriilj of the adopter as a natural born son^(except in a few iiist.inees 
defined in the Dattaka Ohandnka and Dattaka Mimiiusa) succeeding collateia)J\ a- well as 
lineally, his relations by adoption Pndiiia Kumaii Debt Choirdinm v The Comt of RTi/rf.? 
(I. L. R., 8 Cal , 802 , S C., L, R , 8 I A , 229), referred to and followed Where a natural- 
bom son, had there been one, would have been entitled to succeed a maternaJ uncle, as being 
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brother’s daughter’s son to the latter, Iisld, that an adopted son, who h^ been adopted by a 
widow under her deceased husband’s authority, was entitled, in*like manner to inherit, at the 
death of the widow, from her father’s brother. 

Appeal from a decree (21st June 1880) of a Full Bench of the High Court 
(I. L E., 6 Gal., 256), reversing a decree (31st May 1878) of the Officiating 
Additional Judge of the Eajshahye District, which affirmed a decree (20th 
December 1877) of the Second Subordinate Judge of Ea}shahye. 

The suit out of which this appeal arose was brought for the possession of 
a share in a family estate in lands situate in the Pubna zillah, the plaintiff 
claiming to inherit in the family of a widow who had adopted him under the 
authority of her deceased husband. The widow died in 1872, before her 
mother, who lived till 1873, and who had inherited from her son in 1816, the 
share which, with additions to it, her daughter’s adopted son now claimed. 
The defendants were grandsons of the widow’s father’s brother, as showh by 
the following pedigree table •— 

[233] Shibnath Mozumpar 

du'd nany yeats aqo. 


Knstonatli Bhobani 
died about 1815, A D. | died 1st Dec 1878 


Kalinatb, 
died before 1852 


Mokuud Nath, died in 
1816, A.I) Infant, 
and unmarried 


Hiurosoonder> Jovsmikor Surma, 
died April 1872, A D 
died April 1843 (said 
bv plaintiS to have adopted 
him in February 1854) 




Mothooranath (died 
pendents ht§), original 
defendant,in this suit 

I 

Kali Komul. 

Tarim Komul. 

Jogendro Nath 
(the present appellants) 


Bhobani, widow of Kristonath, having inherited from Mokhund Nath, 
continued for some years joint with Kalinath, her deceased husband's brother, 
and before the death of the latter had separated from the rest of the family. 

After Kalinath’s death his son Mothooranath, father of the present appel¬ 
lants, held jointly with Bhobani, these two becoming separate in 1852, and 
specifying their shares in an ‘‘ ansha patro.” 

In 1873 Bhobani died, having survived by one year her daughter Hurro- 
soonder\ Debia, who had been married to Joy Sunker Surma Moitra. He died 
without issue in 1843, having given, as was alleged, the authority under which 
his widow adopted the plaintiff in or about 1862. 

In Deofunber 1876 the plaintiff, who had received the name of Uma 
Sunker Moitra, made the present claim to the estate of which Bhobini, his 
maternal grandmother by adoption, had been in possession The plaint classi¬ 
fied in three schedules the properties comprised in that estate, the firs^ and 
second containing what the plaintiff alleged to have jointly belonged to Bho- 
hani and Kalinath after their separation from the rest of the family, and the 
third referring to property acquired by Bhobani and Mothooranath while 
joint. * • 

The defence was that Hurrosoondery Debia had not obtained any permis¬ 
sion, either real or written, from her husband to adopt a son, nor had she 
adopted the plaintiff., 

Also that by the shastras an adopted son could not inherit in the manner 
claimed. 

Issues having been fixed on these points, the Second Subordinate Judge 
of Eajshahye found that the plaintiff had been duly adopted by Hurrosoondery 
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under i»wer given to her. by her husband. But [2843 he held that, by Hindu 
tow as declared in Monin Moyee Debeah v. Bejoy Krtshto Gossamee (W B F. 
B. 121), an adopted son did not inherit from the relatives of his adoptive 
mother. The suit was therefore dismissed. 

The plaintiff appealed to the District Judge, the defendants tiling a cross 
appeal against the finding of the adoption Both appeals were dismissed by 
the Officiating Additional Judge. 

On an appeal to the High Court, a Divisional Bench (MORBIS and Prin- 
SEP, JJ.) referred to a Full Bench the question of the plaintiff’s right to inherit 
in the family of his adoptive mother, citing the abovenientioned Motuu 
Moyee Debeah v. Bejoy Krishto'Gossamee (W K F B. 121) as against the right 
claimed, and the case of Puddokumarce Debia v. Jurjoiit Kishore Acharjee 
(I. Iw E. 6 Cal., 615) as in favour of it. 

The Judgment of the Full Bench (Garth, C J., and Jackson, Morris, 
Mitter, and Tottenham, JJ.) was delivered by Mitter, J., to the effect 
that the weight of authority supported the proposition that an adopted son 
takes, according to the Hindu law prevailing in Bengal, by .inheritance from 
the relatives of his adoptive mother The judgment of the Full Bench is 
reported in the Indian Law Reports, 6 Cal 256. 

The decrees of the lower Courts were accoi’dingly reversed. In leview, 
afterwards, the amount of the share m the family property allowed to the 
plaintiff was modified, the present appeal including both decrees. 

Mr. J. Graham, Q.C., and Mr R. V. Doyne appeared for the Appellants. 

Mr. J. F. Leith, Q.C., and Mr. C. W. Arathoon for the Respondent. 

For the appellants it was argued that the piesent case was not governed 
by the decision in Pudmakuman Debia v The Coiui of Waids. ", In the 
latter case the question had been raised whether the adopted son of the 
maternal grandfather of the deceased whose estate was in dispute had a title 
as heir nearer than the maternal grandfather s grandnephew The adopted son 
in that case [233] made his first step in tracing 'us title through his adopted 
father , and he was held entitled to succeed his adoptive father’s daughter’s son. 
That decision, however, must be understood secundum materiam, and would not 
apply where, as here, the adoptive son claimed at once t’uough his adoptive 
mother. It had not yet hfien held that an adojited son could claim through 
the adopting widow without tracing through his adoptive father The right 
of the adopted son to succeed in the family of his adoptive father’s widow 
might be attributed to the widow’s being regarded as a surviving pait of the 
husband himself. To his gotra she belonged The act of the widow in adopting 
was the husband’s act, and she was only the instrument Thus it was 
that the widow, though a minor, could adopt. See 2 Macnaghten’s flindu 
Law* chapter VI, case 5 . and the Vyavastha Darpana, 621 Wheie there 
were more wives than one the adopted son became the son of all, and not of 
one wife specially. So that doubts must exist as to the right on the part of 
the adopted son to inherit from the widow apart from inheriting tlirougli Ins 
adoptive father. Reference w^as made to Sutherland's Synopsis, note 20. 
Dattaka Mimansa, sections 2 and 6 , Dattaka Chandrika, sections 3 and 5 : 
Dayabhaga, chapter X , Macnaghten’s Hindu Law, chapter VI. I Strange H. 
L., chapter 4, paragraph IV , II Strange H. L , appendix to chaptei 4 , Ma\ne 
H, L., and Usage, paragraphs 149 ct seq., 1st edition , Gunqa Mya v Kishen 
Kishor Chowdhry (3 Sel. Rep. 128 , new ed 170) : Gunqa Persad v Bttjessinee 

* I. L. R , 8 Cal. aO'2. The judgment of the Judicial Committee in tins case was given 
on lith November 1881. 
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Chotvdrmn (S. D. A. 1859, p. 1091) , Morun Moyee Debeah v. Bejoy Knshto 
Gossantee(W. K., F B. 121) , Chinna Rama Krishna Aiyyarv. Minachi Ammal 
(7 Mad. 11. C. 245) . Teen Cowrie Chatterjee v Dinonath Banerjec (3 W. B. 49); 
Pttddokumaree Debia v. Juggut Kishor Acharjee (I. L. R 5 Cal, 617). 

Their Lordships’ Judgment was delivered by 

Sip R. Couch. —This suit was brought by the respondent against tHe 
appellant to recover ceitam property which he claimed [236] as an adopted 
son. The former owner ol the property was Kristonath, who died m 1815, 
leaving a widow, Bhobani, and a son who died in the following year unmar¬ 
ried and a daughter Hurrosoondery who was married to Joy Sunker Burma, 
and died in April 1872 Bhobani died on the 1st of December 1873, and the 
respondent claimed to be entitled to the property on hei death, as having been 
adopted by Hurrosoondei y, with the permission of her husband, who died in 
1848. The appellants are the sons of Mothooranath, the original defendant, 
who died jiending the suit He w'as the nephew of Kristonath, and took posses¬ 
sion of the property on the death of Bhobani 

It was satisfactorily proved that Hurrosoonderj adoirted the resixmdent 
and performed the requisite ceremonies in 1854, having previously adopted a 
son, rvho died in October 1850, and the questions in this appeal are : — 

(1) Wliether Hurrosoondery had the permission from her husband to 
adopt, whicii IS required by the law of Bengal, and 

(2) Whether the respondent, as an adopted son, can succeed to the 
property in suit 

The Subordinate Judge held that an authenticated copy of a written 
permission, purporting to he executed by Joy Sunker, erapowenng Huriosoon- 
dery to a^opt three sons m succession, was adtmssilile iii evidence The Appellate 
Court held that it was not admissible, as there was no evidence that a search 
was made for the original It is not necessary to decide which is right, as 
their Loidships are ol opinion that there is suflicient evidence of the permission 
without the copy A hebanama, or deed ol gift, executed by Joy Sunker in 
favour of Hurrosoondery contains a statement that he had executed in her 
favour a deed of permission to adopt, lii the deed by which the first adopted 
son was given in adoption by his mother to Hurrosoondaiy there is this 
passage —“ Your husband, Joy Sunker Moitra, being without issue, gave you 
during his lifetime permission to adopt a son, and has since died." This deed 
is witnessed by Mothooranath. And in his deposition taken in the suit he 
admits that “ the respondent was treated and acted as a son to Hurrosoondery, 
calling her mother, and Bhobani grandmother, and Mothooranath himself 
‘mama’ or matoinal [237] uncle, and he answered accordingly.” There is, 
therefore, no ground for setting aside the findings of the lower Courts that 
there was a valid adoption. , 

As to the second question, their Lordships have held in PadvM Kurnart 
Debia v. T}ie Court of Watds (L R., 8 L. A., 229 . I. Jj. R., 8 Cal. 302), that an 
.idopted son succeeds not only lineally, but collaterally, to the inheritance of 
his relaStives by«adoption In that case the claimant was the adopted son of 
the maternal grandfather of the deceased, and it was argued for the appellant 
that it was distinguishable from this case. But their Lordships laid down 
that an adopted son occupies the same position in the family of the adopter as 
a natural-born son, except in a few instances, which are accurately defined 
both in the Dattaka Chandrika and Dattaka Mimansa. That this is the Hindu 
law is shown by the careful examination of the authorities by the learned 
Native Judge who delivered the judgment of the Full Bench of the High Court, 
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which is the subject of this appeal. The respondent claims to succeed as 
being the daughter’s son, and consequently the heir of his maternal uncle at 
the death of the widow, which lie would be if he were a natural-born son , 
and as an adopted son he is in the same jiosition. This is clear from the 
Dattaka Mimansa, s. 6, p. 50, where it is said “ The forefathers of the 
adoptive mother only are also the inaternal-grandsiies of sons given and the 
rest, for the rule regarding paternal is equally applicable to maternal grand- 
sires (of adojited sons).” Their Lordships are, therefore, of opinion that tlie 
decree of the High Court in favour of the respondent is light, and they will 
humbly advise Her Majesty that it should he aflirmed, and this appeal dis¬ 
missed, and the appellant will pay the costs of, it * 

Appeal dismissed, 

Solicitors for the appellants Messrs Wreutmoni and Stvinluie. 

Solicitor for the respondent. Mr. T L WUhoh. 

NOTES 

tl. EFFECT OF ADOPTION, AS REGARDS STATUS IN THE ADOPTER FAMILY- 

Ihcadopted son is, in :ill respev'ts like <i ii.itni.il son oxccjit to the extent dcfiuod m the 
texts! 10 Cdl li32 afiirining C Cal ‘25(5, H (J.il. 002 Thus, he c,iii succeed as the daughter’s 
son (9 Cal 70) . as the sister’s sou (10 Cal 2S2) , lollnteiallij .is bnmihii 17 Cal 518 , lineally 
a aakulija or snmanociakn (6 Cal ‘289) 

The grandson by iui .adopted son is .i grandson equally with the giaiid.sons b\ .i legitimate 
aon, though the extent of his sh.ire rel.itiiely to them rnit\ diJIcr —(1905) 1 C L J 388 
(400) 

On account of this identity between the natural born son and the adopted son, a daughtur, 
having adopted a son, may be entitled to t.iki .i bequest limited to ‘ dauqhteis with sons ' — 
(1906) 33 Cal 947 10 C W N (>95 , 3 C L J 502. The nifonority of sliaiea of the 
adoiitcd son does not obtain as iig.ulist other (ollati'i.il heirs —(1881) 9 C L R 379,8 0 
Ij R 67 Having reg.ird to the f,iet of oiiK one in,in succeeding to .in imp.irti^ilc estate, 
.tnd to the fact th.it an .idopted son is but the substitute for .in .luras.i sou mid occiipicH an 
inferior position rclatiieh to him, the ^Lidr.is High Comt uphi'ld the cl.inns of the legitimate 
sou born after the .idoption, to siitcocd to an unp.irtible est.ite subject to the l.i\\ oi primoge¬ 
niture —17 Mad 4‘2-2 

II. THE AUTHORITY OF THE DATTAKA CHANDRIKA AND THE DATTAKA HIMAMSA 

This point was iulK discussed in (1895) 17 \11 ‘291 but the ludgment of the nuiioritv was 
reversed in 21 All. 412 P.(' ] 


[238] PRIVY COUNCIL. 

The loth and lltli July, iHbS. 

Present 

Sir H. Peacock, Sir R. P. Collier, Sir R. Coccii, and Sir A Hobhouse. 


Najban Bibi.Defendant 

vet SOS 

Chand Bibi.Plaintiff. 

[On appeal from the Court of the Commissionoi of the 
Sitapiu’ Division of Oudh.] * 

Grant—Construction of qijt — liesumption—Tribal custom—Evidence oj 

intention. 

In view of the circumstances under which an oral lease of villages at a favour.ible rate of 
rent and of indefinite duration, was made by the proprietor, a taluJfclar, in f.avour of her 
daughter, it was held not to be a lease for life, but to bo resumablc at the Icssoi's pleasure. 
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TJio parties belonged to a tribe (Ahbanj, appearing to be Mahomedan, but in regard to 
inheritance and maintenaiioe, having customs of its own, which permitted the resumption. 

There was no evidence of the lessor’s intention contemporaneous with the making of the 
lease , but her will executed within two years after and made known to the Government to 
show the future succession to the taJuk, contained a bequest of the same village! to the lessee, 
with express reservation of power to alter this disposition. Held, that this was evidence 
bearing on the question of intention. 

Appeal from a decree (26fch March 1879) of the Commissioner of the Sitapur 
Division of Oudh, confirming a decree (30th July 1878) of the Settlement 
Officer of Kheri. ' 

The plamti% in the suit out of which this appeal arose sued in the 
Settlement Court of the Kheri District, claiming as p»oprietor to recover posses¬ 
sion of four villages from the defendant, stating that in the Fasli year J1267 
(A. D. 1859-60), she had temporarily leased the villages in dispute to the 
defendant, her daughter, a widow then without means, on favourable terms for 
her support, but had afterwards cancelled that lease. 

For the defence the right of the plaintiff to resume was denied, and a 
title to these villages founded on a division of the family estate made by the 
defendant’s brother, AsmatuHa Khan, since deceased, was alleged. It was 
also contended tliat the plaintiff had become, constructively, a trustee of these 
villages for tlie defendant, the latter having been induced by her to consent to 
the settlement being made with her in A. D. 1858, corresponding to 1266 Fasli. 

The plaintiff obtained a decree m the Settlement Court, which [239] 
was confirmed by the Commissioner on appeal, the following statement of the 
facts being given in his judgment — 

“ Madar Buksh was the talukdar of Kotwara, Mussamut Cband Bibi (the 
plaintiff^was his wife, and Mussamut Najban Bibi (the defendant) was their 
daughter. Madar Buksh died about the time of the annexation of Oudh, and 
if after that event, too soon for the summary settlement to have been made 
with him. His eldest son having died before his father, the first summary 
settlement was made with the second son Asmatulla Khan who was killed 
during the mutiny in 1265 Fasli In consequence, the second summary settle¬ 
ment, that of 1266 Fasli, was made with the plaintiff. Her name is in the 
general list of talukdars prepared under Act I of 1869, and in the subordinate 
list No. II, which declares the taluka to descend one and undivided. The 
defendant married one Kararoatulla Khan who died in 1265 Fash, and after 
his death she lived with her late husband’s family up to 1267 Fasli, when find¬ 
ing that her husband’s brotheis sought to deprive her of her husband's share of 
the common nropertv, she went to live with her mother at Kotwara. Since 
1267 Fasli, the defendant has been in possession of the four villages forming 
the subject of this suit. In 1269 Fasli, in consequence of a circular issued 
by the Deputy Commissioner under the orders of the Local Government, 
the plaintiff made a will, in which she bequeathed the said villages to defendant. 
She did not specify in the will whether they w^ere to be defendant's for life or 
for ever, but she directed the defendant was to pay whatever Government 
revenue mighty be assessed on the villages to the talukdar in whose kabuliat 
they were to remain. In this will the plaintiff reserved the right to revoke it 
or to alter it at her pleasure This will was duly registered. In the year 
1285 Fasli, however, the plaintiff had become displeased with her daughter, 
the defendant, and she executed a codicil to the will in which she revoked the 
grant of the four villages in defendant’s favour.” 

The Commissioner also found, in concurrence with the Settlement Officer, 
that there was no evidence showing that the defendant had obtained posses- 
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sion of the four villages in dispute upon a division Asinatulla Khan, or 
before 1267 Fasli, or had any title to them independently of the lease. He 
confirmed the find-[2403ing that the parties were of the tribe of Ahban Thakurs 
according to whose customs, they being an old Hindu clan, the mother was 
not bound to provide maintenance for her daughter. 

Mr. J. D Mayne and Mr. Theodore Thomas, for the Appellant, argued 
that, there being no evidence of the terms of the lease, the presumption was 
that it was for the life of the lessee. The alleged special customs had no 
application to the rights of the parties. The ease did not fall within s. 52 of 
Act XVII of 1876 (The Oudh Land-revenue Act, 1876), '' wdiich^also provided in 
9. 53 a special procedure ; nor could the right to resume be claimed under any 
other law. % 

Mr. B V. Doyne for the resjiondent was not called upon. 

Their Lordships’ Judgment was delivered by 

Sir A.' Hobhouse.- -The single question in this appeal is whether a lease 
or gift made orally, and for indefinite duration, by one of the parties to the 
other, is a lease for life, or a lease or gift resuraable either at the pleasure of 
the lessor or upon notice. 

With respect to any difference between resumption at will and resump¬ 
tion upon notice no question has been raised, and it would seem, from the 
state of the pleadings, that no question could be raised , because in the plaint 
it is stated that the defendant, who is the lessee, was informed by the lessor 
of her intention to cancel the lease, and that she resisted the action, and no 
issue is taken upon that statement. 

The parties stand in the relation of mother and daughter, and the cir¬ 
cumstances under which the gift was made are these . The mother is the 
talukdar of a taluk containing a number of villages The daughter married and 
became a widow. For some time she lived with her husband’s family. She 
then quarrelled with them, and it would seem that they deprived her of her 
share of the husband’s property, upon w.hich she came to her mother in destitute 
circumstances, and her mother gave her the property in question by way of 
maintenance. The parties belong to the tribe of the Ahbaus, who appear to 
be Mahomedans, but with several customs of their own , and it would seem 
that their law' of inheritance and their law of maintenance is a tribal law. 

[241] Now, in the first place, it is to be observed that the mother, the 
plaintiff below, is only seeking to resume that which is a portion of her taluk. 
Pnmd fatce she has a right to do that, and it is incumbent upon the person 
who is resisting the resumption to show a good title against the talukdar. The 
question is whether the defendant, who sets up this gift or lease, has shown 
such a title. 

r There was a great deal of evidence given in the Court below as to the 
customs of the Ahbans. The evidence principally related to the custom of 
inheritance, because the defendant set up a title either by inheritance, or by 
the law of sucpession mixed up ^ith the allegation of a will in her favour. 
Those issues have been found against her in the Courts below, and there is no 
dispute about them now. But besides the evidence of the custonfs which relate 
to inheritance or succession, several witnesses have said that where a gift is 
made by way of maintenance it is a gift resumable by the grantor. It appears 
to their Lordships that both Courts have found in favojir of that evidence. 
T)ier® is none the other way. The only witness who speaks as to the non- 

• Relating to the liability to resumption of rent free grants, and grants at favourable 
rates of rent. 
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resumabilitv of such grants, speaks of grants made to a daughter of the family by 
way of dowry and upon marriage. Both the Courts below, as their Lordships 
read the judgments, have found in favour of the power of resumption. The 
Settlement Ollicer says, speaking of the gift to the defendant. "It is shown 
to be now, and was so from the first, a lease to her for her maintenance, and 
therefore resumable at the pleasure of the proprietor of the estate." That is in 
accordance with the evidence, and then Lordships read that, not as a conclu¬ 
sion of law found by the Judge himself, but as his interpretation of the 
evidence The Commissioner says this First lie finds that, according to the 
custom of the Alihans, the defendant would have no right to maintenance 
from her mother. He then ad^s " Defendant has therefore no claim, either by 
custom or by special necessity, to the continuance, o^this grant, which it appears 
to me cannot be regarded as anything but a compassionate allowance foi her 
rnaintenanoe, ,<;ranted liy her motlier under peculiar circumstances, wdiiclf now 
no longer exist ” Then lie goes on to say that if it liad been made in money 
there could be no doubt [242] that It could have been stopped, and it cannot 
make any difference that tlie mother had followed the common custom of giving 
a beneficial interest in land instead of an allowance in money. He furthei 
shows that the old native custom always recognized a right of resumption on 
the part of the talukdar even in cases of maintenance proper, though he says 
it was exercised with a great deal of discretion in a gradual and merciful way, 
so that the whole of the resumption did not fall upon a single generation, But, 
he argues,if the right of resumption existed in case.s wliere there was a right to 
maintenance, much more would it exist in such a case as this, where there is 
no right to maintenance at all 

Theietoro both Courts have found that by the tribal custom the right to 
resumption exists, and it appears to their Lordships that such is the fair effect 
of the eVidence on the subject. 

Then there is another piece of evidence which is not without bearing upon 
the plaintiff' s right to resume. In answer to the circular sent out by the 
Government talukdars, desiring to know who were their successors, the plain¬ 
tiff followed tlie not uncommon course of making what was called a will by 
way of pointing out to the Government who the successor was. In that will 
she appoints as her general successor her grandson, Eaza Hussain, but she 
states that “ those entitled to any rights will continue to enjoy those respective 
rights m accordance with the details recorded heiein ’’ Then slie goes on to 
sav . “ Until T die 1 have the right of revoking and confirming, and of decreas 
ing and increasing and of altering.” So that, although she states that certain 
persons have rights, she at the same moment asserts her own right of altering 
those dispo.s:tiuns if .she plea.ses. Now among those rights are four villages to 
be held by the defendant, and it is stated again that “ these four villages will 
remain w'th the defendant with the Government jumma upon them," and so 
forth. There we have stated on the face of a formal document, put m for the 
purpose of informing the Government cf the state of this taluk, that the taluk¬ 
dar thou claimed the entire right of altering the disposition of these very four 
villages 

[243] Such evidence is by uo means conclusive, and under some circum¬ 
stances it might be worthless or even inadmissible. Butin this case we have 
absoluteh no evidence of the intention of the donor, which is contemporaneous 
with the gift. The ’^ill was made within two years, at the longest, after the 
gift, and many years before the events which led to its revocation. Under 
such circumstances a formal declaration by the donor as to the positions of 
herself and the donee with reference to the gift ought not to be disregarded. 
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In the year 1876 the plaintiff made what is called a codicil to her will, 
and thereby revoked the gift to her daughter. 

At that time the circumstances in which her daughter was, had very much 
altered for the better, and the relations between the mother and the daughter 
had altered too, but for the worse. We have, however, no concern with the 
reasons given by the mother for altering her dispositions. The fact is that she 
claimed the full right of altering them, and she has chosen to do so Having 
altered them, she brought this action for possession, and it has been decided 
that she has the power of resumption For the reasons above given their 
Lordships entirely agree with the decision of the Courts below. 

Something has been ,said as to the effect.of s. 52 of Act XVII of 1876, 
the Oudh Revenue Act, ”* but it does not appear to have been the ground of 
the 43cision in the Courts below, nor to liave been much discussed, and their 
Lordships express no opinion about it. 

The result is that the appeal should be dismissed with costs , and their 
Lordships will humbly advise Her Majesty to that effect 

Appeal dismissed 

Solicitors for the Appellant Messrs Barrow and llogeis 

Solicitor for the Respondent Mr T L WHson 


[244] APPELLATE CIVIL. 

The 2Srd Novemhei, 1883 
Present 

Sir Richard Garth, Kt., Chief Justice, and 
Mr Justice Maclean. 

Rajanikanth Biswas and others . Defendants 

vets It <, 

Ram Nath Neogv and others.Plaintiffs.' 

Sale m execution of decree—Share in joint famt hj property—Family dwelbnq- 
house—Service rents—Bight of purchaser 

Where the interest of one of several joint tenants m a family dwelling-house and in 
certain lands lot out on service tenure, is sold iii execution, the purchaser is entitled to joint 
possession of the dwelling-house with the other shareholders and also to a right to share in 
the service rents. 

Kotvar Bijoi Kesal Roy V. Samasundari (B L. R Sup Vol 172, 2 W R Mis.,‘30) 
oommented on 

The plaintiffs on the 17th July 1867 purchased at an execution sale 1 anna 
3 gundas 2 cowries 2 krants in a certain taluka belonging to the Biswas 
family; and on the 17th Srabun 1275 they took symbolical possession through 
the Court, but on attempting to take actual possession of a* part of their 
purchase, they were obstructed and prevented by the defendants (the judgment- 
debtors) from so doing On part of the land so purchased, the family dwelling- 
house of the defendants was situate, another part of the, land claimed was let 

* Appeals from Appellate Decrees Nos 733, 734, 738 and 739 of 1882, .ig.iinst the decree 
of Baboo Parbuti Kumar Mittor, Extra Subordinate Judge of Mvmensnig, d.ited the 6th 
February 1882, modifying the decree of Baboo Tara Prosonno Gho,se, the Second MuiisifE of 
Attiah, dated the 22nd April 1880 


5 CAL.—-22 
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out on lease to certain tenants on serw’ce tenures. In three other suits the 
plaintiffs claimed possession of certain tenanted land and of lands which the 
tenant bad relinquished, and on which one of the defendants had built a house. 
The plaintiffs, therefore, on the 12th July 1879, brought these suits against the 
defendants (the ]udginent-debtors and the rest of the Biswas family and the 
trespasser) to recover khas possession of the properties, praying for their share 
in the family dwelling-house and for a share in the rents in the tenanted 
properties, and for wasilat. The defendants pleaded limitation, and stated 
that some of the lands [248] claimed did not belong to the taluk claimed. 
The suits were heard together. 

The Munsiff found that the suits were not barred, and that the plaintiffs 
were entitled to the properties sued for, but held that they were not entitled to 
khas possession, and gave them a share in the lental of the family dwejling- 
house and in the other lands in dispute, leaving the amount of wasilat to be 
ascertained in execution of the decree. The defendants appealed, and the 
plaintiffs brought a cross-appeal as to the question of khas possession to the 
Subordinate Judge 

The Subordinate Judge dismissed the defendants’ appeal, and decided that 
the plaintiffs were entitled to khas possession, and were entitled to joint 
possession with the Biswas family in the faniil\ dwelling-house, and to a 
declaration of their rights to receive rents of the pioperties claimed 

The defendants appealed to tlie High Court. 

Haboo Kishoii Mohiin Roy ior the Appellants 

Baboo St math 7)a?.s'and Baboo Hussnnt Coomat Bose for the Respondents 

Tlio Judgment of the Court (Garth, C.J., and Maclean, J.) was 
delivered by 

GaHh, C.J. —These are four cases, in which somewhat similar claims were 
made by tiie plaintiffs. ^ 

At an auction sale in execution, the plaintiffs purchased the right, title and 
interest of the defendants Nos 1 and 2, who are members of the Biswas 
family,’in certain property, which those defendants were jointly entitled to, 
and in possession of, with the other Biswas defendants , and air.ongst other 
lands, which were included in the purchase, was the right, title and interest of 
the defendants 1 and 2 in the joint family dwelling-house. 

Other portions of the family property consisted of lands let out to tenants, 
whilst others again were held by one or two of the Biswas defendants in rather 
a peculiar way, which I shall presently explain 

At present we will deal with one of the cases only (No. 738), which relates 
to the joint iiuuily dwelling-house, and to one or [246] two plots of land which 
were held by tenants of the family on service tenure. 

The Munsiff held that the plaintiffs were not entitled to be put into joint 
possession of tlie dwelling-house with the rest of the Biswas family, but only 
to receive what would be a fair rent for the interest which they had bought in it. 

The Subordinate Judge thought otherwise. He decreed that the plaintiffs 
were entitled to be put into joint possession with the other Biswas defendants 
of the family dwelling-house, and also that the plaintiffs were entitled to receive 
their share of the service rents of the other plots. 

It has been contended before us that the Subordinate Judge was wrong, 
and that when the interest of one of several joint tenants in a family dwelling- 
house is sold in execution, the purchaser is not entitled, as a matter of law 
to joint possession of the dwelling-house with the other shareholders. 
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We know of no law which justifies this contention. We find, on the 
contrary, that, in order to obviate the inconvenience which would arise from 
strangers being thus introduced into a joint family dwelling-house, the Code of 
Civil Procedure (see s. 310'') gives the other shareholders under such circum¬ 
stances a right of pre-emption of the pioperty. 

If the other shareholders do not choose to avail themselves of this light, 
the law must take its course, and the purchaser has the same right of joint 
possession as the shareholder whose property he buys. 

This 18 what the Subordinate .Judge has depided , and we think he is right. 


We have lieen referred to a Full Bench decision upon this point—Aoitai 
Btjoi Kesal Roy v. Samasundari (B. L R Sup. Vol 172 ; 2 \V. R. Mis , 30) —in 
which the Judges apjiear to have differed in opinion, and Mr .Justice Kemp took 
a somewhat peculiar view of the law The rest of the Judges seemed to tliink 
that a purchaser under such circumstances was entitled to possession of the 
interest which he bought, but that an Araeen might be directed in the execu¬ 
tion proceedings to make a partition between the purchaser and the other joint 
share-[2473holders But, so far as we are aware, there is no provision in the 
present ease, which would justify the Court in ordering such a partition 

Then, with regard to the other plots, it is said that the Subordinate Judge 
was wrong, because the rents of those plots were in tlie nature of service rents. 
But whether they were or no, we think that the plamtifts were entitled to 
their share of them. If the plaintitfs weie entitled to joint possession of the 
family dwelling-house with the otheis, it may be that the services to be 
rendered by way of rent would be quite as beneficial to them as to tl?e other 

shareholders 

♦ 

Then, as regards appeals Noa 733 and 734, the state of things was this. 
that in one of those cases some seven years ago, and m the other, some frliioe oi 
four yeais ago, the i>ots had relinquished possession of a portion ot tlie joint 
property, and one of the defendants had wrongfully (so far as apjiears) taken 
possession of that property, and had been in possession ever since. The plain¬ 
tiffs’ prayer being that they sliould be restored to possession of those pi’ojjertios 
conjointly with the Biswas defendants, the Subordinate Judge has given them 
a decree to that effect, we see no reason to dissent fiom that decree 

With regard to the last case. No 739, it differs from the two last in this 
resjiect' that there the ryots had also relinquished a portion of the joint pro¬ 
perty, and one of the Biswas defendants had built a house upon it, m whicli 
he was living, and the order which had been made by tJie Subordinate .Judge 
is, that the plaintiffs should be entitled to a reasonable rent for their share ol 
the plot upon which the house was built They would certainly either be 
entitled to that rent, or else to joint possession of the land on which the lioiise 
is built; and probably the order which the Subordinate Judge has made is 
more favourable to the other defendants than it ought to be At any late, as a 


•[See 310 —When the 

Oo-shatei of share of 
undivided estate sold in 
execution to have. *pro- 
ferenco in bidding. B 


property sold in execution of a decree is a share of undivided 
immoveable property, and two or morrfpersons, of whom one is 
a co-sharer, respectively advance the same sum at auj bidding 
at suoh sale, such bidding shall bee deemed to bo the bidding 
of the co-sharer.] 
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matter of equity and fairness, we think that those defendants have no reason to 
complain of the decision of the Subordinate Judge. 

All four appeals, therefore, will be dismissed with costs. 

Appeals dismissed. 


NOTES 

[The C P. C 1908 O '21 i 35 contains a new provision iii sub-clause (2) whereby “when 
a decree is for the joint possession of immoveable property such possession shall be delivered 
by affixing a cops of the warrant in some conspicuous place on the property and proclaiming 
by beat of drum, or other customary, mode, at some convenient place, the substance of the 
decree.] 


i;248] APPELLATE CIVIL. 


. The 7th December, 1883. 

Present • 

Sir Richard Garth,* Kt. Chief Justice, and 
Mr. Justice McDonell. 


Akhil Chandra Chowdhry.Plaintiff 

vets us 

Nayu and others.Defendants. 


Jlvidencf- ■ Junwia-iva^il-baki papers—Uujht oj loitncss preparing them 
to refresh his meniort/ from them. 

Juuima-ud'.tl-baki papers are not admibsiblc .as independent evidence of the amount of 
runt mentioned therein , but it is perfectly light that a pci son who has prepared such junniia- 
wasil-baki p.ipcis on receiMiig payment, of the rents, should refresh his memory from such 
papers when gning cvidorico as to the .amount of rent pavable 

This w«is a suit for arrears of rent brought by the plaintiff against the defen¬ 
dants The jilaintift contended that the animal rental was Rs. 31-8-0, whilst 
the defendant contended that it was Rs 25-13-0 only. 

The Munsiff gave the plaintiff a decree slightly in modification of the 
amount cU.uiod. 

The defendants appealed to the Subordinate Judge, who found that witness 
No. 1 on the plaintiffs side could not speak with certainty as to the amount 
of rent received by him for the plaintiff, in former years, without referring to 
the jitmma-ica.nl-baki papers which had been written out by him at the time of 
receiving rent, and held that no weight could be attached to the evidence 
of this witnes#, as the jumma-wasil-baki papers were not independent evidence 
of themselves, and the witness himself could not speak with certainty. He, 
therefore, modified the decree of the Munsiff, and gave the plaintiff a decree at 
the rate which the defendants had stated was the pi’oper rate. 

* Appeal from Appellate Decree No. 793 of 1882, against the order of Baboo Raj Chunder 
Sannyal, Subordiuate Judge of Chittagong, dated the 2Ist February 1882, modifying the 
decree of Baboo Nittogopal Sircar, Officiating Munsiff of Satkania, dated the 22nd 
Jsuuarj’ 1881 
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The plaintiff appealed to the High Court. 

Baboo Aukil Ghunder Sen for the Appellant. 

Baboo Snnath Banerjee for the Respondents 

The Judgment of the Court (Gabth, C.J., and McDonell, J.) was 
delivered by 

C249] Garth, C.J. —We regret very much that we find it necessary to 
remand this case, but we do so, because we are led to believe, from what the 
Subordinate Judge himself says, that he has made a mistake m applying the 
rules which have been laid down liy this Court with reference to the use of 
jumma-wastl-baki papers. 

There were two questions in the case . first, wuth regard to the rate of rent 
which the defendants had to pay , and, secondly, with regard to the appropria¬ 
tion of the payments. 

We need not say anything as to the latter point, because we think that 
the Subordinate Judge was substantially right in the way m which he appro¬ 
priated the payments. 

But with regard to the first point, the Subordinate Jutlge says that he 
cannot believe the first witness who is called for the plaintiffs, because he is 
unable to sav what is the amount of rent* which he realized from the defendant 
in the year 1241, without referring to the jumma-zmsil-haki papers. 

Now we have had the evidence of this witness read, and it appears that 
he prepared the jiimma^wasil-haki papeis and collected the rents himself, and 
yet the Subordinate Judge thinks tiiat he had no right to refer to the papers, 
to see how much he collected from the defendants. 

Of course, if he collected the rents, and put down the amounts collected 
in these papers, he had a perfect right, m giving his evidence, to refer to the 
papers to refresh his memory as to the amount of the rent which he received. 
It must be almost impossible for any tahsildar, employed to collect rent in this 
way, to say what amount of lent he received in each year from a large number 
of tenants, unless he refers to his books, and theiefore to disbelieve a man, 
because he is obliged to refer to his paiiers, is obviously wrong. Upon this 
ground alone we think it right to send the case back for le-tiial 

Of course, the credibility of the witnesses is a question for the Subor¬ 
dinate Judge , and if he had disbelieved this witness or any other for a sufficient 
reason, we could not have interfered. 

But as on the one hand we are bound to see that no improper use is made 
of these wasil-bakt papers, so on the other we are bound to see that witnesses 
are allowed to make a proper use of them 

[2d0] We, therefore, send the case back for re-trial upon this ground only, 

The Subordinate Judge is no doubt perfectly right in saying that jumma- 
wastl-bakt papers are not admissible as independent evidence taken by them¬ 
selves, but when a witness is called, and he refreshes his memory from them, 
that is not independent evidence , and to use such papers for such a purpose 
is perfectly legitimate. • 

The costs of this appeal will abide the event. , 

Ca6c remanded. 


NOTES. 

[See 11 Cal. 407 at 409 to a similar effect.] 
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CHUNDEB NATH BOY &C. V. 


[lO^Cal. SSO] 

APPELLATE CIVIL. 


T/ie 18th December, 1883. 

PbksENT: 

Rib Bichabd Gakth, Knight, Chief Justice, and Mb. Justice 

O’Kinealy. 


Chundei Nath Boy and others.Defendants 

versus 

Bhoyrub Chunder Sunna Boy.Plaintiff.' 


Begistration Act, 1877, s. 48—Oral agreement of sale —Suhseqaeut sale to third 
part'll—Notice of prior agreement—Bights of purchaser. 

Notwithst.inding the provibioiis, of s 48 of the Registration Act, a p.irtj who purchiises, 
even under a registered deed of sale, with notice uf a pnui agreement for sale of the same 
property, will not bo allowed to letain the property as against the person claiming under the 
prior agreement 

Solano V. Lala Rant hal (I C. L R., 481) followed; Fuzluddeen Khan v. Fakir 
Mohanied Khan (I Ij R , 5 Cal , 38 (j , 4 C Li B., 257) distinguished. 

On the 6th Aughran 1287 {29th November 1880) the liefendants Nos. 1, 
2 and 3 verbally agreed with the plaintiff to sell him a five-anna share in 
certain Rroporties for Bs 95, and received Bs. 10 as earnest money on the 
bargain. A few days subsequent to this agreement the defendant No. 1 wrote 
out a contiact of sale, and the plaintiff tendered the balance of the considera¬ 
tion money. The defendants, however, refused to receive the money'and sign 
the contract on sundry pretences, and eventually, on the 13th Aughran 1287 
(7th December 1880) sold the property to defendant No. 4 (who was aware of 
the agreement made with the plaintiff) under a registered deed of sale. 

naij The plaintiff, therefore, lirought this suit against tlie four defendants 
for specific performance of their oral agreement. 

The defendants Nos. 1, 2 and 3 contended that no bainama had been made 
with the plaintiff, and that there was no agreement to be enforced, and denied 
the advance of Bs 10. Defendant No. 4 set up his registered deed of sale. 

The MuiJoif found that the defendants Nos. 1, 2 and 3 had entered into a 
legal oral contract with the plaintiff, and had received Bs. 10 as earnest money 
thereon, and set aside the kobala made between the defendants Nos 1, 2, 3 and 
4 and directed the defendants Nos 1, 2 and 3 to execute their contract with the 
plaintiff. 

The defendants appealed to the Subordinate Judge, who agreed with the 
finding of the Munsif and dismissed the appeal. 

The defendants appealed to tlie High Court. 


• Appeal from Appellate Uecret No. 1174 of 1882 againut the decree of Baboo Nobin 
Chunder Gangooly, First Subordinate Judge of Dacca, dated the 6th April 1882, affirming 
the decree of Baboo Krishno Behari Mookerjea, First Munsif of Maiiickgunge, dated the 25th 
August 1881. 
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Baboo Bash Behari Qhose for the Appellants. 

Baboo Guru Dasa Bamrjee for the Respondent. 

The Jud'gment of the Court (Garth, C.J., and O’Kinealy, J.) was 
delivered by 

Garth) C.J. —We think that this apx)eal should be dismissed. 

The plaintiff brought tins suit for specific jierformance of an oral agiee- 
ment for the purchase of the property, and it was decided by the Court below 
that he was entitled to a decree as against the defendant No 4, who with full 
notice of the agreement, has subsequently bought the property from the other 
defendants, and had registered his purchase deed. 

It is contended by the appellant that this decision was wrong. But we 
find that the very point has been considered by Justices Mitter and Maclean 
in the case of Solano v. Lala Ram Lai (7 C. L. R., 481) and decided against the 
appellant’s view. 

Those learned Judges founded their decision upon the general doctrine of 
equity, which had been previously acted upon in several cases in this Court, 
and which has been always recognized in England , that notwithstanding the 
provisions of the Registration Act, a party who purchases, even under a regis¬ 
tered deed, [282] with notice of a prior agreement for sale, shall not be 
allowed to retain the property as against the jierson claiming under the prior 
agreement. 

It has been argued that Mr Justice PONTIPEX, in the case of Fuzludeen 
Khan V. Fahn Mohamed Khan (I. L R, 5 Cal., 336 ; 4 C U R., 257) has 
expressed an opinion adverse to that adopted by Justices MiTTER and Maclean. 
But it will be found that the equitable doctrine upon which those learned 
Judges acted did not apply to the last-mentioned case at all. 

It is true that in the course of his judgment Mr Justice Pontifiex used 
some expressions which might be construed in favoui of the appellant’s argu¬ 
ment, but those expressions were not material for the purposes of the case, 
because both he and I distinctly decided that no notice was proyed. 

The very principle, therefore, upon which Mr. Justice Mitter’S judgment 
proceeds was inapplicable to the case decided by Mr. Justice PONIIPBX and 
myself. 

It appears also that Mr. Justice MiTTER’S view is supported by a decision 
of the Bombay Court —Panha Khamaji v Fatta Upaji, (12 Bom H. C , 179). 

The appeal will be dismissed with costs. 

Appeal (hsrmased. 


NOTES. 

[BALE—REGISTERED PURCHASER WITH NOTICE OF PRIOR BALE— 

This case was followed in (1885) 9 Mad. 119 (124) . (1390) 13 Mad , .324 (330); (1907) 4 
L. B. R. 26 (27) : sAe also 5 L. B B , 184 3 
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JOHUR MULL KHOORBA V> 


CIO Cal, 832] 

ORIGINAL CIVIL. 

The aSrd May, 1883. 

Present. 

Mb. Justice Pigot. 

Johur Mull Khoorba 
verms 

Tararfkisto Deb and others. ' 

Sale in execution of decree—Certificate of purchase by Registrar — ' 
Conveyance—Suit for partition—Declaration of right 
^ to share—Rules of Court, 415. 431. 

The position of ii puichaaor at a sale in execution of a decree of the High Court after 
he h.i‘- obtained a certificate from the Registrar under Rule 415 of the Rules of Court, is that 
of a person clothed with a right to a conveyance in virtue of a contract, he does not hold, save 
as regards the parties to the contract of sale, the position of an owner. When the sale i.s 
oonfimied the purchaser is entitled to conveyance, ,ind until he obtains a conveyance the 
property in the estate purchased does not, having regard to Rule 431, pass to him so as to 
give him rights as against parties not bound by the decree under which the sale look place All 
that passes to him as [238] against the defendant in that suit is an e<]uitable estate and a right 
to a conveyanco of the property And, therefore, as the estate in the property purchased 
has not passed, the purchaser is not entitled to maintain a suit for partition In such a suit 
ho could not on partition give a good conveyance to the parties interested in the estate, nor 
would he*be entitled to a declaration of his share in the property. 

This was a suit for a declaration of the plaintiff’s right to certain property sold 
by the Court under a decree, and for partition. 

The plaint stated that three brothers, Prosunno Narain Deb, Woopendro 
Narain Deb, and Shib Narain Deb, were jointly entitled to certain properties, 
and that by deed Prosunno Narain and Shib Naiain each conveyed a one-sixth 
share in the properties to Woopendro Narain. On the li9th of May 1875, 
Woopendro Narain mortgaged his share in the properties. The mortgagee 
on the 19th of May 1876 obtained a decree for sale of the mortgaged properties. 

On the 7th of June 1879 the properties were put up for sale in lots by the 
Registrar, snd the present plaintiff purchased some of the lots, and obtained a 
certificate iba* he was the purchaser from the Registrar under Rule 415 of the 
Rules of Court, but no conveyance to him, such as is provided for under Rule 
431, was executed. He now sued for a declaration of his rights under the 
purchase and for a partition, making the various members of the joint family 
defendants 

Mr. Paulit and Mr. Mitter for the Plaintiff. 

Mr. Bon^rjee and Mr. M. P. Gasper for the Defendant, Tarankisto Deb. 

Mr. Dutt, Mr. Apear, Mr. Wilkinson, Mr. Agnew and Mr. O’Kinealy for 
the othe<‘ Defendants. 

Mr. Mitter tendered the Registrar’s certificate as showing the plaintiff’s 

title. 

* Nate ' -In this case the plamtifE preferred an appeal, which was dismissed on the 28th 
c»£ January 1884, the appellant not appearing. 


176 



TARA.NKISTO BBB &c. [1883] 1,L.R. 10 Cal. 234 

Mr. Bonnerjea objected. The proper proof is the conveyance under 
Buie 431. The preliminary steps are not evidence; they would only be relevant 
if an objection was taken to the validity of the conveyance. The certificate is 
merely proof of a right to a conveyance. It is the convejance that vests the 
property, not the sale. 

Mr. Mitie.r. —The certificate is part of the plaintiff’s title . it shows what 
properties were sold and wlio was the purchaser [2343 [PmoT, J — 
The question is whether the property was assigned, and the way to 
prove that is by the assignment J No conveyance is necessary. The 
plaintiff was declared to be the purchaser by the Registrar, and the certi¬ 
ficate 18 relevant as showing that. [PiGOT, J ^Thofact that the plaintiff Was 
the purchaser and paid the deposit does not give him a title, Rule 431.1 A 
convejyance is not made absolutely necessary bv the Rules. A sale certificate 
is necessary, because possession cannot be given without it- Civil Procedure 
Cotie, s. 318. If the purchaser by accepting the title and paying the purchase- 
money can claim possession, wliy should a conveyance be necessary V Tlie 
parties are Hindus, and no conveyance is necessary , the property' passed as soon 
as the money was paid, and tlie plaintiff declared to be the puTOhasei A sale 
cei'tificate when confirmed passes'the property--2'arfl ./h a.sri.t/i/yto'v Nvnd 
Ktshore Gin (1. L R., 9 Cal, 482) 

Rule 408 provides that the Registrar shall mrake an entry in his note-book 
declaring the highest bidder to be tlie purohasei, and when that is certified it is 
conclusive under Rule 364. 

Pigot, J . —The plaintiff claims as a puicliasoi of th'o share and interest 
of Woopendra Narain (who is mentioned in the 7tli, Oth, and 14th paragraphs 
of the plaint) m certain family property in which Woopendia Narain is stated 
to have had an interest, togethei with the defendants, or those wdiowi they 
represent, by' inheritance, and also under the provisions of the deed mentioned 
in the 9th paragraph of the jilaint 

Woopendra Naram mortgaged his share in the in'ojierty (described in the 
plaint simply as lots one to five) , and under a decioo in a suit hiought on the 
mortgage, the property mentioned in the moi'tgage was sold under the Rules 
for the sale of mortgaged property 

The plaintiff became a purchaser of part of the property at the sale by the 
Registrar under the decree, and ho now prays for a declaration of his rights 
under the purchase, he submits that he is entitled to apecitic .sha»'es m the 
properties mentioned, and prays in the alternative foi a declaration as to how 
muon he so became entitled to, and for a partition 

[2SS] The sale took place, as stated in the plaint, under the rules for the 
sale of mortgaged property' The Registrar certified the result ol the sale uuder 
Rule 415, and no application appears to have been made to discharge or vary 
the certificate, whicli W'ould under Rule 417 be deemed to be confirmed, unless 
such application were made within the time prescribed by the i ulos 

But no conveyance, such as is contemplated by Rule 431, was executed 
The plaintiff relies upon the certificate issued bv the Registrar aft^i the sale by 
him, and argues that that sale passed the property—no applicntion such as is 
contemplated by Rule 417 having been made, and the sale mentioned in the 
certificate having thus become by virtue of that rule confirmed Rut 1 don't 
think that gives a title such as to enable tiie plaintiff to ’maintain tins suit 
I regard his position as that of a person clothed with a right to a conveyance 
in virtue of a contract of sale, he does not hold, save as regards the parties to 
tlie contract of sale, the jiosition of owner. Here the sale having become 
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. c^nfiitiaed, the purchaser is entitled to a conveyance, and ttntil be obtained a 
conveyance I do not think that, having regard to Hule 431, the ptoperty m the 
estate purchased passed to him so as to give him rights as against parties not 
hound by the decree under which the sale took place, and as regards them 1 
consider his position to be analogous to the position of a purchaser as describe 
ed for instance by COTTENHAM, L. C., in Tasker v. Small (3 M. & Or. 71, 70). 

I have been referred to a case, Tara Prasad Myte.e, v. Nund Kishote Gim 
(I. L. E., 9 Cal., 482), decided this year. But I apprehend that the learned 
judges in that case said no more than that a sale under the Code of Civil 
Procedure when confirmed by the Court passes the property. 

' That decision does not toGch this case Here there was no certificate of 
sale issued under the Code, and no confirmation of a sale so certified. I learn 
from the Begistrar that Rule 431 was drawn up in contemphtion of this fioint 
After consideration by Sir Rh’HAUD Couch, and the xest of the Court this 
rule was expressly framed so as to exclude the issue of a certificate under the 
Code. The result is that there passed to the plaintiff, not the [256] estate 
in the property purchased, but only as regards the defendant in the suit, an 
equitable estate'and a rif>lit to a conv'e>ance. of the property. 

The estate in the property jmrcliased not having passed to the plaintiff, 
he is not entitled to maintain a suit for partition . he could not on a partition 
give a good conveyance to the other parties interested in tlie estate, nor is he 
entitled as against them to the declaration pra\ed for. 

The suit is dismissed with costs 

Attorney for tlie Plaintiff'* Baboo N. C. Bose 

Attorneys lor the Defendants , Sen if* Co., Baboo Bolyr Chand l)utt and 
Baboo Pieonnih Bose 
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APPELLATE CIVIL. 

The 12th DeA^ember, 1883 
Present• 

Sir Eichard Garth, Kt , Chief Justice, and Mr. Justice 

McDonell 

In the matter of the petition of Kristo Lall Nag ' 


Legal 1 lactitioners Act (XVIII of 1879), ss. lb and 40 —Interim 
suspension— Police papers. 

Depowtioii'i of witnesses, or confessions taken at a Police invostigaiioii .are not, as far as 
their subject-matter is concerned, any more the property of the Police than the property of 
the pri.soaers, and a pleader is not guilty of misconduct of any kmd in making use of such 
documents for the benefit of his client, when delivered to him by the client however impro¬ 
perly the client Saay have become possessed of such documents, provided the pleader is 
neither party nor privy to their obtanimcnt. 

The power of im suspension given under a. 14 (cl. 5) of Act XVIII of 1879 when 
read with s 40 of the same Act, can only be exercised after the pleader has been heard m his 
defence and pending tlie investigation and orders of the High Court. 

• Rule No. 1142 of 1883, against the order of Mr. H W. Barber, DeputrMaw^trate Tf 
Noakhally, dated the 30th August 1883. ^ “ "lagiswate ot 
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In thii case one Kriato Lall Nag, a first grade pleader, practising at Noakhally, 
whilst defending one Ohand Myan on a preliminary enquiry into a case of 
daooity, put certain questions to the witnesses, which tended to show that he 
was in possession of copies of certain Pohce investigation papers. It sub¬ 
sequently was proved that he had in his possession copies of the confessions 
of two men who were charged jointly with his client. At the preliminary 
enquiry Chand Myan was discharged, but the other [337] prisoners were 
committed to the Sessions fixed for the 10th September, and at the Sessions 
Court Kristo Lall Nag was engaged to defend them. 

On the 30th August, Mr Barber the Deputy Magistrate of Noakhally, 
passed an order calling upon Kristo Lall Nag ^o appear and show cause why 
he should not be dismissed or otherwise punished for misconduct in using 
copies of Police papers, and suspending bun, pending the hearing of the rule, 
from liractising as a pleader This order of suspension was specially sanctioned 
by the District Magistrate, and an application made to the Sessions Judge 
against the order was rejected Mr (ihose, on the J2th September 1883, 
applied to the High Court for a rule to show cause why the proceedings of the 
Deputy Magistrate should not he set aside on the following grqunds — 

(l) That the pleader had been guilty of no misconduct, and (2) that the 
Magistrate had no nght to suspend him from practice under the Legal Practi¬ 
tioners Act. 

The High Court granted a rule calling uiiori the Deputy Magistrate to 
show cause why his nitmvi order of suspension siiould not be set aside 

It appeared that on the 2nd October 1883, after the granting of the last- 
mentioned rule and befoie it came on for hearing, the Deputy Magistrate heard 
the case against Kristo Lall Nag on the 21st September 1883, and found liim 
guilty of dishonest and unpiofossional conduct, and recommended that he 
should be suspended for one month 

At the hearing of the rule granted by the High Couit, 

Mr. irhose and Baboo Kasht I^anto Him appeared for Kristo Lall Nag 
Tlie Deputy Legal Bemembiancer (Mi Kdhij) for Llie Crown 
Tlie following was the Order jiassed by the Court (O.MiTH, C J , and 
McDonell, J.) - - 

Garth, C. J.— In this case Mr. irho'-v applied to this Monch iii Septeinher 
last foi a rule under the following ciicumstaiices — 

A jireliminary enquiry had taken place at Noakhally hefoie the Deputy 
Magistrate, Mr Barber, with legard to sevoial jiersons, who weie chaiged with 
daooitv One of the prisoners, [2883 Cliand Myan, was defended by a first 
grade pleader, named Kristo Lall Nag, who, in the course of the enquiry, asked 
questions of the witnesses, which showed that he was in possession of copies of 
certain Police investigation papers. 

It afterwards appeared that he had copies of conlessions which had been 
made to the Police by three of the prisoneis (othei than the man he was 
defending) and also copies of depositions of certain witnesses also taken h> 
the Police , and he made use of these copies in conducting his client’s case. 

As copies of those papeis are not allowed by the Police authorities to he 
given to anybody, the Deputy Magistrate considered that those wliicli tlie 
pleader used must have been obtained improperly, if hot dishonestly , and 
after some communication with the Officiating District Magistiate, Mr Cooke, 
an enquiry was instituted in the Police Office, the result of which was tliat 
some of the Mohurrirs employed in that office were punished. 
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Meanwhile, Chand Myan, the prisoner whom the pleader defended, was 
' discharged by the Deputy Magistrate : but some others of the prisoners were 
committed for trial upon the charge of dacoity. Tlie Sessions, at which the 
case was to come on, were fixed for the 10th of September last, and the pleader 
Kristo La,ll Nag was retained to defend some of the prisoners. 

In tins state of things it seoins that on the 30th August, after the enquiry 
at the Police Office had closed, Mr Barbei, the Dejiuty Magtsirate, with the 
sanction, and apparently by the direction of Mr. Cooke, made an order calling 
upon the pleader to show cause why he should not be dismissed, or otherwise 
punished for misconduct m using these copies of the Police jiapers, and mean¬ 
while suspending him from practice as a pleader. 

Tliis order, so far as it is material for oui piosent iniiqiose, was in the 
following terms -- • 

“ In conducting the pielimmarv enipiiiy, and while witnesses were being 
.examined against Ins client, Chand Myan, on the 27tli June and 5th July 1883, 
the pleader asked certain questions, winch tended to show that he was in 
possession of copies of c‘>i'tain Police investigation jjapei's 

^ [239] “ In a subsequent investigation it was jiioved that ho had in his 
possession cojnes of the confessions made to tlie Police bv Eda Ghazi, Earn 
Kaiiai Jugee and Waiuddin, who were lointlv cluuged with his client, and the 
depositions taken by the Police of the witnesses, Hasan Ali, Woniaid Ali, Abdul 
and Tita Ghazi, and that lie made use of some of tliese copies in the dacoity 
case 

“ Co]iies of the Police investigation jiajiois aio never given by authority, 
and this iiltader in obtaining and making use of such copies, wliich were got bv 
fraudulent and dishonest means, has laid himself open to a gi*ave charge of very 
unbecoming and unprofessional conduct, such as cannot be countenanced in any 
mukhtar, much less a pleader 

“ As the pleader has confessed in his statement that he had in his posses¬ 
sion and made use of these papers, it is necessaiy that he should he called on 
* to show cause why he should not be disnuased or otlierwise punished. In the 
me intime, 1 think fie should be susjiended pending tlie investigation 

“ Ordered, therefore, that with the District Magistrate’s sanction, the 
pleader, Kristo Lall Nag, be suspended, and that he be noticed under s 14 of 
the Act Lo appear on the 17th September next to answer to these charges The 
witnesses, the names of whom appear in the Police papers, w'ill he summoned 
on that date and special srnction to the susjiension he solicited.” 

This oi.l ’i of suspension was specially sanctioned by Mr. Cooke, and it 
seems that Mr Eees, the Sessions Judge, upon being applied to, refused to 
interfere. 

Upon an affidavit disclosing these facts, Mr. Gho-w applied to this Bench 
on the 12th of September last for a rule to show cause why the proceedings of 
the Deputy Magi.strate should not be set aside upon two grounds:— 

fl) That ^le pleader had been guilty of no misconduct; and 

(2) that the^ Magistrate had no right to suspend him from practice under 
the Legal Practitioners Act 

Mr. (iho.<te further urged upon us that the suspension was the more 
uniustifiable, because, as the trial of the dacoity case was fixed for the 13th of 
September, the pleader was ]irevented from defending the prisoners for whom 
ho was retained 
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[2603 After henring this application, we thought it right to issue a rule in 
the following form 

Let a rule issue, calling upon the Deputy Magistrate of Noakhally to 
show cause why the order of suspension of the pleader in question should 
not be set aside. Meanwhile, let the record of the proceedings be sent for , 
and we direct that the order of suspension bo itself suspended, until the High 
Court has had an opportunity of investigating and deciding the matter. 

A copy of this rule will be served on the District Magistrate, as well as 
the Deputy Magistrate, and it will bo beard in due course before the Vacation 
Bench. 

“ We ma 3 ' add, that ‘so far as we can ascertain from the facts brought 
before us, the only cliarge made against the pleader was that he had in his 
possqpsion copies of certain Police jiapers, which, for aught that appears, he 
may have obtained by periectl> lionest means Even assuming that the 
Deputy Magistrate had any authority hv law to suspend the pleadei, which at 
present we much doubt, it certainly seems a vei v arbitrary proceeding, not* 
only as regards the pleader himself, hut tlio prisoners whom he was defending, 
that he should be suspended from practice pending the enquiry, without any 
opportunity having been given him of showing cause against the suspension.” 

Our object in making this rule leturnable in the vacation w^as, that the 
matter should be disposed of with as little delay as possible , but it seems to 
have been considered desitable that the Rule should he heard by the Bench 
which granted it. 

It was, therefore, brought on again b\ Mi. (rhost' hefoio thi.s beiicii on the 
22 nd of last month . and we have now had an opportunity of reading the lecord 
of the proceedings, as well as a statement, dated the 19th of September last, 
prepared by Mr. Cooke, in which that gentleman explains Ins \iew o( the 
matter, and the reason whv proceedings w'ere taken against the pleader 

No cause has been shown against the Rule by tlio Deputy Magistiate, Mr. 
Barber, and he ajipoars, notwithstanding our older, to have heaid tlie case 
against the pleader on the 21st of September. Wo liave received his final 
judgment, retui'ned [261} wnth the other papers, dated the 2nd of October, in 
which he finds the pleader guilty of dishonest and unjnofessional conduct, and 
recommends that he should bo suspended Irom practice foi one month. 

This non-compliance with oui order appeals to have been due to some 
misunderstanding uixin the pait of Mr Cooke His clear duty was, upon 
receiving that order, to have forwarded it to Mi. Barhei, witli directions that 
it should be at once obes'ed VVe desired to have the record sent up with 
Mr Barber’s own explanation, in order that this Court might decide, whether 
the case against the pleader should be proceeded with at all, and whethoi he 
had been legally suspended , and we were specially desirous ol liaving an 
explanation from Mr. Barber himself, because wo wished to know whether at 
the time when he issued the ordei of suspension, he was aware that the jileader 
had been retained to defend the other prisoners. We now find no reason to 
suppose, upon a perusal of the papers, that he was aware of Unit faist It lie 
had been, we should have considered it oiu duty to deal with tH inuttei in a 
very different way, and to have brought it to the notice of His Honour the 
Lieuten ant-Go vernor. 

We have now' to consider the two main points, upon, which tlie Rule w.is 
originally obtained by Mr. Ghose, namely;— 

laf.—Whether there was any ground for the finding of the Dejiuty Magis¬ 
trate that the pleader had been guilty of misconduct. 
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Whether, under the Legal Practitioners Act of 1879, the Magis¬ 
trate had any power to make the tntenm order of suspension. As our first 
impression upon both these questions was entirely opposed to the view which 
has been taken not only by the Magistrates concerned, but also, as it would 
appear, by the Sessions Judge, we thought it more than usually important 
that the Government should be represented at the hearing , and as we found 
that Mr. Kilby, the Deputy Legal Eemembrancer, had not been sufficiently 
instructed, w'e postponed the hearing for some days, in order that he might 
have an opportunity of considering the papers, and consulting, if necessary, 
the Advocate-General upon the subiect 

[262] We have now heard.the case discussed a second time, and we find 
that Mr. Kilby, having consulted the Advocate-General, is not prepared to uphold 
the decision of the Magistrate upon either point. 

It, theiefore, onlv remains for us to give our reasons for overruling that 
decision 

As regards the first point, it appears from the judgment of Mr Barber, 
that the only ground upon which he considered, and has .since found, the 
pleader guiltv of misconduct was, that he had in his possession and had used 
in the defence of his client certain copies of depositions of witnesses which 
had been taken against the prisoners by the police, and of confessions which 
had been also made to the police by some of the prisoners 

We understand that these depositions and confessions had been taken 
down in writing, and woie in the custody of tho mohuirirs employed in the 
Police office, and it was no doubt the duty of those persons not to allow copies 
of them to lie taken. 

It has not been proved, nor even alleged, as against the pleader, that he 
was hin?self either paity or piivy to the procuring from the Police office tho 
copies \'hich he had in his possession , but the Deputy Magistrate seems to 
think fhat as he must have known what the rules of the oflice were, he was 
guilty of dishonest, oi at any rate dishonourable and unprofessional, conduct 
t in using copies, which had been improperly obtained 

The Officiating Magistrate, we observe, goes further He compares tlie 
conduct of the pleadoi with that of a receiver of stolen goods. 

Wo consider tluit this view of the case is entirely erroneous . and that 
it is based on misconception not only of the duties of an advocate, but of the 
nature of tho right, which the Police authorities had, to the depositions and 
confessions, uhich were taken down in writing There was nothing, so far as 
we can see, m ilie subject-matter of those depositions or confessions, which 
gave the Police authorities any special property in them or whicli prevented 
the pleader, upon either legal or moral grounds, from using them on behalf of 
his client. 

[263] If any one of the prisoners or other persons who were piesent at the 
time when the depositions were taken, or the confessions made, had been a 
sufficiently good scribe to take down m writing what either the prisoners oi 
the witnesses laid, or liad a sufficiently good memory to have correctly related 
what took place to the pleader, it is clear that the latter would have been per¬ 
fectly justified m using the information for the benefit of his client in any way 
which the rules of e\udence allowed. 

The only impropriety, if there was any, was in the manner in which the 
copies of the-^o documents were obtained from the Police office, and to that, so 
far as appears, the pleader was neither party nor privy. 
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If the subject-matter of the documents had been of a private or personal 
nature, the case might be^different, but there is nothing either in the deposi¬ 
tions of the witnesses, or*n confessions of a prisoner at a Police investigation, 
which makes them, so far as their suhject-matter is concerned, anymore the 
property of the Police than the property of the prisoner. 

Nor is there anything inconsistent either with lustice or morality in the 
pleader's using the information for the benefit of his client. As a matter of 
fact and of practice, it constantly happens that copies of Police papers are 
obtained and used at criminal trials. Mr Ghose, who has had a large experi¬ 
ence in criminal cases in the mofassal, informs us that there is hardly any case 
of importance, in which counsel are engaged j;o defend a prisoner, in which 
some copies or statements of proceedings which liavo taken place in the Police 
office are not handed to counsel bv way of instructions. And Mr. Kilby, who 
has ^so had considerable experience in such matters, and who has appeared 
here in this case on behalf of the Government, is not prepared to deny that 
statement, or to justify the Magistrate in the course which ho has taken 

We are of opinion, therefore, that the facts found Viy the Magistrate 
disclose no misconduct of any kind, jirofessional or otherwise, on the pare of 
the pleader. 

The next question is, whether in making the order of the 30th of August, 
calling on the pleader to show cause why he [264] should not bo punished, 
the Magistrate had any right to suspend him in the meantime from practice? 

Here again, we consider that both the Magistrates and the District .ludge 
have taken an erioneous view of the law 

Reading s 14 of the Legal Practitioners Act, 1879, in conjunction with 
s 40, we have no doubt whatever that the power of interim suspension, which is 
given by cl 5 of s 14, can only be exercised after the pleader lias been hoard 
in his defence, and pending the investigation and the orders of the High Court. 

This indeed appears to us to be the natural intei pretation of the clause, 
even when read by itself, hut coupled with s 40, the ineaiiing is still more 
clear And it seems only right and reasonable that this should be its meaning,, 
because it would seem a dangerous and arbitrary power to entrust to any Court, 
to suspend a pleader from practice, before he has had an opportunity of being 
heard in his defence 

This very case is a remarkable illustration of the injustice tliat might be 
done, not only to the pleader himself, but to his clients. In tlie exercise of such 
a power wdtliout anv legal ground 

The High Court, so far as we are aware, does not possess any such power , 
and it certainly tends to strengthen our view of the meaning of the Act, that 
under s. 42 there is an express provision, tliat the Chief Court of the Punjab is 
not to dismiss oi suspend an advocate, until he has had an opportunity of 
being heard in his defence. 

The Rule will therefore be made absolute to set aside dfithe pro¬ 
ceedings of the Deputy Magistrate. 

Ihdg absolute 
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[263] APPf]LLATE CIVIL. 

- I fllv 

The 28th December, 1883 
Peesent : 

Sm Kichard Garth, Kt , Chief Justice, and Mr. Justice 

O’KineaIjY 

Khetter Mohun Chuckerbutty.Defendant 

versus 

» Dinaba^hy Shalia and others .Plaintiffs.^ 

Limitation Act (XVof 1877) s 14—Special limitation under Acts other^tlian 
the Limitation Act—Suit innler licqistratwn Act (111 of 1877), s. 77. 

Section 14 of the Jjimit.ition Art provide'! foi ciisos in which a plaintiff lu perfect good 
f.iith, but under niist-abe, ha-, instituted pioceerlings in a Court not having jurisdiction in the 
matter, and is appficablo not oii]\ to the provisions of all Act-* providing a special time for the 
limitation of suits, but also to the piovisioiis of the Lunitation Act itself. 

This was a suit brought under s. 77 of the Eogistration Act for the purpose of 
obtaining registration ol a hvnaputlro, which the Registrar on the 12th 
December 1879 had refused to register on the ground that he was not satisfied 
as to the signature of the defendant The plaintiffs thereupon filed this suit 
in the Court c'f the Munsifl' of Miinshigunj on the 7th January 1880 On the 
28th September 1880, the Munsifl decided that he had no jurisdiction to try 
tlie suit, and on tlie 29th returned the plaint to the plaintiffs in order that 
they might file it in the jirojier Court The suit was then filed m the Court of 
the Subordinate Judge of Dacca on the "lOth September 1880 

The defendant contended that the suit was barred by limitation, and set 
up other defences on, amongst other things, the merits, which are not necessary 
for the purposes of this leport 

The Subordinate Judge decided that the suit was not barred inasmuch as 
the time during whicli it remained pending in the Munsiff’s Court should be 
deducted for the purpose of determining the question of limitation, and on the 
merits decided the suit in favour of the plaintiff’s. 

Tlie defendant appealed to the Distiict Judge, who affirmed tlie decision of 
tlie Munsitt' on the point of limitation, and dismissed the appeal. 

The defendant appealed to the High Court 

[266] Baboo Mohim Mohun Boy (with him Baboo Akhii Chundei Sen) 
for the aiqiellants contended that the plaintiff was not entitled to the benefit 
of s 14 of the Limitation Act, inasmuch as the provisions in that section 
applied only to the provisions of the Limitation Act itself, and not to any 
special rules of limitation provided in other Acts of the Legislature. 

Baboo Kah Mohun Dass for the Respondents. 

The Judgment of the Court (Gakth, C J., and O'Kinealy, J.) was 
delivered by 

Garth, G. J. -This was a suit brought under s 77 of the Registration Act 
for the purpose of obtaining registry of a deed. 

• Appeal from Appellate Decree No 1204 of 1882, against the decree of R. F. Rampmi, 

Judge of Iv.L'ca, dated the hth April 1882, affirming the decree of Baboo Gunga Churn 
Siikar, Subordu'atc Judge of that District, dated the 8th September 1881. 
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The reason why the Registrar refused to register it was that the signature 
of the defendant had notjieen proved to his satisfaction. 

A suit was then brought by the plaintiffs in the Munsif’s Court, which 
was eventually dismissed upon the ground that such Court was not the proper 
one to try the question , and the plaint was consequently returned bv the 
Munsif, in order to its being presented in the Subordinate Judge’s Court, which 
^as accordingly done. 

Both the Subordinate Judge and the District Judge have now decreed the 
plaintiffs’ claim • and upon appeal to tins Court, two points have been raised, 
first, that the plaintiffs’ claim is barred by limitation , and, secondly, that the 
District Judge ouglit not to have found, as he has done, that the applieltion 

was made to the Registrar by tlie plaintiffs’ authorized agent. 

# 

With regard to the first point it is said that the Courts below were W'rong 
in giving the plaintiffs the benefit of s. 14 of the Limitation Act of 1877. 

They gave tliorn tlie benefit of this section, upon the ground that they had 
brought their suit by mistake in the wrong Court 

It has been argued that the plaintiff's were not entitled to the benefit of 
that section, because the general provisions of the Limitation Act, relieving 
plaintiffs under certain circumstances from the consequences of not bringing 
their suits in time, apply only to the provisions of the Limitation Act itself, 
and not to any siiecial lules of limitation, such as that contained in s. 77 of 
the Registration Act, which roiiuires a plaintiff to biing his suit to rectify the 
Registrar’s 6rdor witliin thirty days aftei it is in.ide 

[267] We consider, however, that this point has been virtually decided 
(against the appellant s contention) in more than one case in this Courti# 

An objection ujion the same ground was taken m tlio case of Golap Chtind 
Notclakha v. Kn.sto Chiouier Das Btstraft (I L R , 5 Cal, 314), and decided by 
.Jackson and McDONELli, JJ. Tlj-it was a suit brought for rent, in which the 
plaintiff liad not sued within the three years prescribed by the Rent law On 
the day when the three years exjiired the Court was closed , but the plaintiff 
filed his plaint on the following dav, and he then claimed the benefit of s. 5 of 
the Limitation i\.ct, which enacts, that if the presciibed period of limitation 
expires on a dav “ wlien the Court is closed, the suit may be brought on the 
day when the Court re-opens.” 

It was argued there, as it has been here, that general jirovisions in Limi¬ 
tation Act wmuld not apply to the special limitation provided by the Rent law' , 
but the Court hold that they did 

The principle of that case is directlv applicable to the piesent. Section 
14 of the Limitation Act jirovides for cases, where a plaintiff in iierfect good 
faith, but under a mistake, ha.s sued in the wrong Court, and we see no reason 
why that section should not avail to protect the plaintiffs in tlie present case 

There are cases in this Court, besides the one which we have quoted 
where the same principle has been acted upon, and the learned pToader lor the 
appellant has not been able to finl a single authority wdiioh favours his own 
contention. 

Then with reference to the other point, namely, that Che Judgo ought not 
to have found that Ram Ghunder Sbaha, who applied for the registration of the 
deed, was duly authorized by the plaintiffs , we do not find that this point Avas 
taken either before the Registrar, or in the Court of First Instance. It has 
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certainly not been raised in the issues , and we are therefore not disposed to 
entertain it now, especially as the lower Appellate Court has found as a fact 
that Ram Chunder was duly authorized by the plaintiffs. 

The appeal will therefore be dismissed with costs. 

Appeal dismissed 


NOTES. , 

[This case has bojii pr.ictically overruled on the ground that the Registration Act was a 
complete Code in itself providing special periods of limitation —(1908) 30 Cal 532 (535) ; 
(1894) 18 Mid , 99 P B , stfe also IO C L J 517; (1889) 17 Cal 263 (266) , (1889) 12 Mad , 
467 , <(1884) 8 Bora. 529 (531) , (1895) 20 Bom 543 (546), (1901) 4 O. C. 182 (185), as regards 
the general question of the applicability of the Limitation Act to special Acts whichc ontara 
also provisions as regiiids limitation ] 


C268] appellatp: criminal 

The 14th January, 1884 

Present 

Mr JrsTicB McDonell and Mr. /ustice Field. 


In the Matter of the Petition of Nobin Kristo Mookeiqee. 

Nobin Kristo Mookerjee 
versus 

Russick Lall Laha 

Ciiniinal Piocedure Code (ActX of 1882), ss. 436-437—Further 
Enquiry, Fov>er of District Magistrate to direct —“ Inferior Criminal 
Court "—Notice to accused. 

The words “ inferior Criminal Court ” in s. 435 of the Criminal Procedure Code moan, 
inferior so far as regards the particular matter in respect to which the superior Court is 
asked to exercise its rovisional jiinsdiction 

A criimnal charge instituted before a Magistrate of the first class was finallj disposed of 
by him by an o^er discharging the accused Subsequently the Magistrate of the distiict 
proceeding under s 437 of the Code of Criminal Procedure directed a further enquiry to be 
made by a Subordinate Magistrate. This order was made without notice to the accused. 

Held, that the Magmtr.ite of the district had no jurisdiction to direct a further enquiry. 

flemble, that as a^natter of strict law the accused was not entitled to be heard by the 
District Magistrate before granting the order directing the enquiry 

■* Criminal Motion No. .351 of 1888, against the order of C. 0 Stevens, Esq . Magistrate 
of 24-rergunnah«, dated the 5th December 1883. 
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Mr. Evans, Baboo Umbzca Charan Bose, Baboo Grish Chunder Ghowdhn/. 
Baboo Saroda Prusad Boy, Baboo Haicndto Nath Mookerjee, and Baboo 
Dwarkanath Chiickerbutty tor the Petitioner 

Mr. Allen for the opposite party. 

The facts of this case sufficiently appear from the Judgment of the Court 
(McDonell and Field JJ.), which was delivered by 

McDonell, J ;—In this case a rule was granted by Maclean and Norris, 
JJ., on the 20th December last, calling upon one Russick Lall Laha to show 
cause why a certain order made by the Magistrate of the 24-Pergunnahs under 
s. 437 of the Code of Criminal Procedure and dated the 5th December last 
should not be set aside ’ » 

The facts of the case are briefly these On or about the 27th day of 
September 1881, one Baboo Romanath Laha lent a sum of Rs 5,000 upon 
a mortgage bond to a person wlio represented [269] himself to be one 
Khirode Chunder Mookerjee This person was identified by Nobin Kristo 
Mookerjee, the petitioner now before us. The sum so lent upon mortgage was 
payable upon the expiry of six montlis The money not having been paid, a 
demand was made on behalf of the moitgagee upon the real Khirode Chunder 
Mookerjee, who denied any knowledge wliatever of the transaction and 
repudiated liability under the mortgage bond Subsequently Khirode Chunder 
Mookerjee instituted a suit m the Civil Court to liave the moitgagc bond can¬ 
celled on the ground that he had not executed it, and tliat the whole trans¬ 
action was an attempt to commit a fraud upon him. That suit was decreed , 
and immediately after its being so disjiosed of, a criminal charge was piefened 
by Russick Lall Laha, the brotlior of Romanath Laha (who had in the 
meantime died), against the petitioner before us, Nobin Knsto Mookerjee, and 
another person who is said to have been tho broker in tlie tiansactioui. The 
broker absconded, and the criminal charge pioceeded as against Nobin Kiisto 
Mookerjee alone Tins criminal cliaige w^as instituted on the 2()th .lime 1883 
before a Magistrate of the First Class sitting at Sealdah , and after numerous 
postponements, it was finally disposed of him thioo montlis latei, viz , on 
the 25th September 1883 by an order discharging the accused person Sub¬ 
sequently an application w’as made to the Magistiato of the district, that is, 
the Magistrate of the 24-Pergunnahs, and tlie Magistrate ol the district, jiro- 
ceeding under s 437 of the Code of Criminal Pioceduic, made on the 5tli of 
December 1883 the order which is now sought to be sot aside By that order 
the District Magistrate, after referring briefly to the facts of the case, directed 
that a further enquiry be made, and for the jiurposes of making this enquiry 
he made over the case to a Subordinate Magistrate It is now contended 
before us that the order of the District Magistrate of the 24-Porgunnahs is bad 
and ought to be set aside on two grounds. /n st, because the order of discliarge 
having been made by a Magistrate of the First Class the Distiict Magistrate 
had, upon the proper construction of s. 435 of the Code of Criminal Procedure, 
no jurisdiction to call for the record, and therefore had no jurisdiction under 
s. 437 to direct a further enquiry; secondly, because [270] tho 01 del was made 
without notice having been given to the accused person, and therefore without 
such accused person having had an oiiportunity of being beard before tlie 
District Magistrate proceeded to make an order to his prejudice. We shall 
deal with these two points seriatim. 

With reference to the first point, s. 435 of the presfint Code of Criminal 
Procedure provides as follows ‘— 

" The High Court or any Court of Session or District Magistrate, or any 
Sub-divisional Magistrate empowered by the local Government in this behalf, 
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may call for and examine the record of any proceeding before any inferior 
Criminal Court, etc.” Then s. 437 provides as follows . “ On examining any 
record, under s. 435 or otherwise, the High Court or Court of Session may 
direct the District Magistrate by himself or by any of the Magistrates 
subordinate to him to make, and the District Magistrate may himself make or 
direct any Subordinate Magisti'ate to make, further enquiry into any com¬ 
plaint which has been dismissed under s 203, or into the case of any accused 
person who has been discharged.” Noyi we have first to consider what is the 
meaning of the term “ inferior Criminal Court ” in s 435, and in order to 
determine what the correct meaning of this expression is, we must resort to a 
usual mode of construction, tlyit is, we must examine the present Code as 
compared with the provisions of the previous Code upon the same subject. 
Section 435 of the present Code corresponds with s 296 of the Code of 1872, 
and in that section the words used are “ any Court subordinate to such Court 
or Magistrate.” Now, we may observe that as to the meaning of the term 
“ subordinate ” no questi m can now arise. The subordination of the Magis¬ 
trates in a district, other tlian the District Magistrate, to the Magistrate 
of the district, was provided for bv the second paragraph of s. 295 of 
the Code of 1S72 , and these provisions aie re-enacted and amplified by 
s. 17 of the present Code It being then clear that the Legislature 
has made no cliango in the subordination of Magistrates, \ve liave to consider 
what 18 the intention which is to be gatheied from the substitution of the 
terra “ inferior Criminal Court ” in the jiresent Code for tlie words “ subordinate 
to such Court” in the former Code It appears to us unreasonable to 
[271] suppose that thisi new expression has been substituted without any 
definite object; and the conclusion to which w'e are ultimately led is this, that the 
term “inferior Crimimil Coiiit ” must be construed to mean “judicially infe¬ 
rior,” that IS, a Court over which the Court or Magistrate proceeding under 
s. 435 of the Code has appellate jurisdiction. It was contended before us by the 
learned counsel, Mi. Allen, that a Subordinate Magistiate of the first class is a 
Criminal Court mfonoi to the Magistrate of the district, because there are in 
the pre.seut Code certain provisions under which a Magistrate of the fiist class 
is m certain matters subject to the ajipeliate jurisdiction of the Magistrate of 
the district. These provisions are to be found in ss. 406’' and 5151. Undoubt¬ 
edly there is much weight in this argument, which we have carefully considered. 
It appears to as, however, that a construction can he put upon s. 435 which 
will in no wise be contradicted by the existence of the appellate jurisdiction 
given to the Magistrate of the district over Fiist-class Magistrates by ss 406 
and 515. We think that the words “inferior Criminal Court” in s. 436 must 
be construed to mean inferior, so far as reg<irds the particular matter in respect 
of which the superior Court is asked to exercise its revisional jurisdiction In 
arriving at this conclusion, we have considered, as I have already stated, the 
intention to be gathered from the substitution of the word “ inferior ” in the 
existing Code for the word “ subordinate ” in the Code of 1872, But there is 
another and a material circumstance which ha.s also influenced our minds. 
It was settled law under the old Code that when a Magistrate other than the 
Magistrate of^he district had discharged an accused person after hearing the 


Apjseal from order requir¬ 
ing soouvity for good be¬ 
haviour. • 

ApjJeals from and revi¬ 
sion of order.s under section 
514 


• [Sec. 406:—Any person required by a Magistrate, other 
than the District Magistrate or a Presidency Magistrate, to give 
security for good behaviour under section 118, may appeal to 
the District Magistrate.] 

t [Sec 616 .—All orders passed imder section 514 by any 
Magistrate other than a Presidency Magistrate or District 
Magistrate shall be appealable to the District Magistrate, or if 
not so appealed, may be revised by him ] 
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evidence for the prosecution, the Magistrate of the district had no jurisdiction 
to direct a further enquiry or revive the prosecution upon the same evidence. 
It was held in two cases, the case of Mohesh Mtstri (I. L 1 Cal. 282), 
and the case of Donnelly (I. L. R., 2 Cal., 405) that if the District Magistrate 
was of opinion thfkt further proceedings should he taken upon the evidence on 
the record (in a case, that is, where no fresh evidence is forthcoming, see page 
411 of the Report in the latter case), he must refer the case for the orders of 
the High Court. The District [272] Magistrate had at the same time the 
power of directing a further enquiry in one particular case, that is, where a 
complaint had been made, and such complaint had been summarily dismis.sed 
without the examination of witnesses (see s. 298 of tlie Code of 1872 as amend¬ 
ed by 8. 31 of Act XI of 1874). Section 437 of the present Code extends 
this power to the case of any accused person who has been discharged (see the 
last ten words of the section), and it IS yeiy reasonable to suppose that the 
Legislature in conferring upon the District Magistrate a new powei, a power 
that IS, which he was not competent to exerci.se under the law of 1872, con¬ 
sidered it proper that this power should lie exercised by him over thoso Magis¬ 
trates only who are subject to his appellate jurisdiction. We,think that this 
is a reasonable construction, and when we further construe the term “ inferior ” 
used in s. 435 to mean, as 1 have already said, inferior, so far as regards the 
particular subject-matter, we aie enabled to jiut upon the Code a construction 
which reconciles sections at first apparently conflicting 

But then it is contended that the words “ or otherwise ” in s. 437 give the 
District Magistrate a power quite independent ot the jiowor confened upon 
him in cases in whicli lie has jiroceeded uiidei s 435 Wo have considered 
this argument, and wo are unable to accede to it Wo think that these words 
“ or otherwise ” being words of general import following the partioulaJi'words 
“under s 435 ” must be construed according to the usual rule, and that they 
mean not “in any other way whatsoevei,” hut m <i,n> other way piovided by 
the Code. For example, in the case of an appeal, the Appellate Court is 
empowered by s 423 to send for the record, and tins would he a case m point 
Then there is the further aigunient that if wo weie to pur, upon the woids “ or 
otherwise ” the wide and general constiuction contended for, the yhule of the 
limitation necessarily implied in the provisions of s 435 would become unne¬ 
cessary; and such a result would suppose in the Logislatuie an absence of all 
intention, which we think ought not to be imputed or presumed. 

We now come to the second contention, vis., that no notice wa.s given 
to the accused, and that no order could have been made without giving 
him an opportunity of being heard Section [273] 440 piovidos as 
follows “ “ No party has any right to be heard either personally or by pleader 
liefore any Court when exercising its power of revision, provided that the Court 
may, if it thinks fit, when exercising such poweis, heai any party either 
personally or by pleader, etc ” This is the general rule provided by the Legis¬ 
lature, and it must be taken to lie a legislative tecission of the usual jjrinciple that 
persons are entitled to be heard before any order affecting them to their projiidico 
can be made. To this general rule so laid down by the Code tlniro are two 
exceptions to be found in the Code itself. The first is to be found in clause (a) 
of the provision to s. 436. The second is contained in the second paragraph 
of 8. 439. The case now before us does not come within either of these 
exceptions. We therefore think that, as a matter of strict law, it is impossible 
to say that the petitioner in this case was entitled to be heard by the Di.strict 
Magistrate of the 24-Pergunnahs before the order complained of could be made. 
But this Court, in the exercise of its revisional jurisdiction, is competent to 
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question not only the legahty but the proprteP}/ of any finding, sentence or order, 
and we therefore think that it is .quite open to us to deal with the question 
whether a District Magistrate, in exercising the power conferred upon iiim by 
8. 437, exercises a proper discretion in proceeding to make an order for further 
enquiry witliout giving notice to the accused, and allowing him an opportunity 
of being heard. As the present case can, however, be sufficientl\ disposed of 
upon the first point, we do not propose to enter into the merits, or to express 
any opinion whether the District Magistrate in the present instance exercised a 
proper discretion in making the order complained of without giving notice to 
the accused person A case was quoted by the learned counsel for the 
petitioner, in which Mr. Justice MiTTEB and myself thought that the accused 
ought to have had notice That opinion had reference to the jiarticular facts of 
that case, and we laid down no general rule In the case now before us, having 
read the petition which was presented to the Diatiict Magistrate, the inclination 
of our minds is that that petition contained arguable matter—matter upon 
which it would have been fan to the accused to have heard liim in person or by 
Counsel before an older was made [274] which was followed iinmediatolv by 
a warrant issued for his arrest But, as I have already said, inasmuch as the 
present case can be sufficiently disposed of upon the first point, we tinnk it 
unnecessary to come to any definite conclusion upon the second point. 

It appears to us that, for the reasons which I have stated, the Magistrate 
of the 24-Pergunnahs had no jurisdiction to make the order of the 5tli December 
1883 complained of, and we must clierefore set aside that order. We were 
asked by Mr. Alim, the learned 'counsel for the opposite jiartv, to take uji this 
case under s. 429, and proceed to exercise our levisional jurisdiction after 
entering into the merits. We have considered this application, and we think 
that it 18 not one with which we can comply. The accused person has had no 
notice <5f such an application, and has not come here prepared to meet such a 
case If we thought that we ought to exercise our revisional jurisdiction, it 
would be necessary to issue a fresh notice, and appoint a further day for the 
hearing of the case upon its merits. But having regard to the fact that if the 
prosecutor desires to proceed further, the Court of the Sessions Judge of the 
24-Pergunnahs, which has jurisdiction, is close at hand, we think it unnecessary 
that the time of the High Court should be taken up in disposing of a matter 
which can be dealt with by that tribunal 

The lule will be made absolute. 

Elite absolute, 


NOTES. 

[This case which was followed in 10 Cal. 551 {see also 7 All 134) was diShented from m 
8 lifad. 18 F B. and overruled in 12 Cal 473 F B ] 


190 



ANONYMOUS CASE [1884] 


I.L.R. 10 Cal. 273 


[10 Oal. 274] 

APPELLATE CIVIL. 


The 17th January, 1884. 

Present 

Sir Richard Garth, Kt., Chief Justice, Mr. Justice Mitter and 

Mr. Justice Field. 

Anonymous case*'’' 


• Stamp Act (I of 1879), schedule I, art. 44 (clatises a and bj— 

Mortgage-deeds. 

Per Curiam —Clause («) of art. 44T of schedule I of the Stamp Act, 1879, applies only 
to those deeds jn which possession of the mortgaged property is given, or agreed to be given 
at the time of the execution of the deed, or in other words where immediate possession of the 
property is given or agreed to be given by the terms of the deed to the mortgagees 

[275] Per (tABTH, C .T —The principle of the distinction between the two flassos of 
mortgages named in art 44 is, that where the title to the land and the possession or imme¬ 
diate right to possession both pass to the mortgagee, the same duty is charged as upon a 
conveyance by way of sale , but when the title onlv passes, and possession, or the light to 
pos.session, docs not. the lower duty i.s chargeable. 

7Vi Mitter, J —The word “ given " in clause («) of art 44 points out that only those 
transactions .ire intended to bo covered where the transfer of possession takes place in con¬ 
sequence of the agreement on the part of the mortgagor to deliver over posso.ssion ^s part of 
the seciintj for the mortgage money , but where the mortgagee becomes entitled to enter 
upon possession irrespective of the consent of the mortgagor to make over possession, clause 
(a) will not apply 

Pei FIEIjD, 0 —The Stamp Act is’a Revenue Act, and the rule of construction of such 
Act IS, that in case of a doubt, the construction most beneficial to the subject is to be adopted. 
The words “ agreed to be given” in art 44, clause (a) can only apply where there is 
an e.s.ptoss or implied agreement to give possession , they will not apply where there is no 
such agreement express or implied, but the effect of the document is such that a mortgagee 
has iiiercb a right which he can enforce in a Court of law to obtain possession 

* Reference No. 7 of 1883, from the Board of Revenue 


1 [ Art 44 — 

Description of instrument 


Proper Stamp-duty 


Mortqaqe-deed not provi¬ 
ded for by No. 14, No 15, 
No. 29 or No 56 of this 
schedule 

See exemptions, schedule 
JI No. 12 and No 14 (ft) 


/ (a) when at the time of exe- 

'cution possession of the pro¬ 
perty or any part of the property 
comprised in such deed is given 
by the mortgagor oi agreed to 
\be given. 

(ft) when at the time of exe-j 
Gution possession is not given! 
or agreed to be given as afore- 
'said { 


The same duty as a Convey¬ 
ance (No 21) for a consideration 
equal to the amount secured by 
such deed 

The same duty as a Bond 
(No. 13) for the amount secured 
|by such deed.} 
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This was a reference by the Board of Bevenne to the High Court under s. 46 
of the Stamp Act. The question referred was, virhether aU or any of the mort¬ 
gage deeds (the necessary clauses of which are hereinafter set out) were liable 
to pay duty under clause (a) or clause (b) of art. 44 of schedule I of the Starnp 
Act. The question depended mainly on the effect and construction of certain 
covenants for quiet enjoyment such as are usually inserted in English 
mortgages 

Docimeni No. 1 granted and assigned unto the Alliance Bank of Simla, 
Limited, and its assigns, certain premises with the buildings, etc., thereon and 
all the estate, riglit, title and inteiest of the mortgagor in the said premises, 
to hold the said premises, etc , «uuto and to the use of the Bank and its assigns 
subject to a proviso for redemption, and empowered the Bank to sell the mort¬ 
gaged premises or any part thereof without the consent of the raortj»agor, 
and to execute .and do all such assurances for effectuating a sale as the 
Bank should think proper, and contained the following covenant for quiet 
enjoyment, viz , “ and that all the said premises may bo quietly entered into, 
held and enjoyed by the [276] Bank and its assigns'without any interruption 
by any person *’ The dee<i contained no actual clause giving possession or 
agreeing to give possession to the mortgagee 

Document No. la was a mortgage of certain premises to the Alliance Bank 
of Simla, Limited, of the same description as Document No. 1, save that it 
contained no covenant for quiet enjoyment 

Document No. 2 was a trust? deed to secure mortgage debentures issued or 
to be issued by the Assam Bail ways and Trading Company, Limited, and 
mortgaged the concessions and railways, etc , of the Company in Assam to two 
persons^,as ti ustees for the whole body of the debenture-holders. The properties 
were conveyed, granted and assigned unto and to the use of tiie trustees, but 
upon and for the trusts and purjioses theiein mentioned declaring the same, 
and provided tliat the trustees should stand seized and possessed of the mort¬ 
gaged premises upon trust to permit the Company to hold and enioy the same 
premises, and to carry on thereon and therewith any of the business authorized 
by the Memorandum of Association until default in payment of any of the 
principal monies secured by the debentures, or of any inteiest for the period of 
one month after due date thereof, or until the winding up of the Company , 
and after any such default, empowered the trustees in their discretion, or at 
the request oi holders of one-half the debentures, to enter upon and take 
possession of the mortgaged premises and sell, call m, collect or convert into 
money the same, and contained the following covenant for quiet enjoyment, 
vtz., “ and th^t all the said premises may be quietly entered into and enjoyed 
by the trustees or trustee without any interruption by any person , ” there 
were further clauses providing that in the case of the Company being wound 
up, the trustees before making entry or sale should give thiee months’ notice 
of their intention to do so , and providing that the Company .should, until the 
trustees should take possession in pursuance of the trust, deal with the 
mortgaged properties in the ordinary course of business in such manner as 
they might th*nk fit 

Document No. 3 was an ordinary mortgage of an indigo concern in the 
English form to the Agra Bank , it contained a power of sale authorizing the 
Bank after default to enter into and upon and to sell and absolutely dispose 
of the mortgaged premises ; and a [277] power of entry, and a power if the 
indigo should not be consigned to the Bank, to seize the indigo , also the 
following covenant for quiet enjoyment after default, mz., “ and also that if 
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d^aultt shsill be made in payment of the moneys hereby secured or intended so 
to be. or the interest on the same or any part thereof respectively, or in the 
event of the breach or non-performance of any of the covenants herein 
contained, and on the part of the mortgagors, their heirs, executors or adminis¬ 
trators to be observed and performed contrary to the true intent and meaning 
of these presents, it shall be lawful for the Bank, their successors oi' assigns 
at any time or times thereafter, to enter into and upon the said mortgaged pro¬ 
mises, or any part or parts thereof, and the same thenceforth to hold and 
enjoy and to recover the rents and profits thereof without any lawful inteiTup- 
tion or disturbance by the said mortgagors or either of them, their or either of 
their heirs, executors, administiators, or assigns or any other person or persons 
claiming or to claim through, under, or in trust for him or ihom ” , and also a 
further covenant by the Bank that until default the mortgagors might hold and 
enjoy *and take Ijhe rents, issues and profits of the mortgaged premises. 

The Advocate-Cleneral (Mr. Paxil) appeared for the Crown 

Although in the first document there is no actual covenant for possession, 
there is a covenant to pay the mortgage money on demand, and although the 
mortgage money may not be due, yet the mortgagee might take possession. A 
Court of Equity would not restrain such a mortgagee from taking possession. 
The present Stamp Act I consider was not intended to cover the present case, 
but it has actually done so in using the words “ possession agreed to be given” 
in art. 44, schedule I. Where possession is given, there is larger duty payable 
than in cases where possession is not given. [Field, J. —Does the word 
“ agreed ” refer to an express or an implied agreement, or both ?] Both , in 
this case there is an implied agreement The covenant to enter into posses¬ 
sion and the covenant for quiet enjoyment mean really that the mortgagee 
should have possession without opposition. , 

The second mortgage, No. la, does not contain tlie words ” giving quiet 
possession,” and it therefore appears that the mortgage stands on a different 
footing. 

C278] The third mortgage. No. 2, permits the Company to hold and enjoy 
the premises until default, and 1 therefore apprehend a Court of Equity would 
not allow a mortgagee to enter into possession undei such a covenant 

The fourtli mortgage, No. 3, is practically the same as No 2. There the 
Bank covenants with the mortgagor that until default shall be made the 
mortgagor shall hold possession. Therefore, these two deeds do not fall under 
clause (rt) of schedule I of the Stamp Act. [Fip^ld, J .—In the second mortgage 
does not the clause, which gives power to the Bank to do all such things as 
may be necessary for effectuating a sale, allow a power to put the mortgagee 
in possession in order to effectuate the sale ?] 1 think not; the power of sale 

can be exercised wholly UTesjiective of the question of jiutting the mortgagee 
into possession. 

No one appeared on tho other side 

The Opinions of the High Court were as follows . - 

Oartb, am of opinion that each of the deeds subm’lttetl for our 

emisideration comes under clause {b) of the art. 44 of the Stamp Act, and should 
be stamped accordingly. 

I consider that clause (a) applies only to those deeds, m which possession 
of the mortgaged property is given, or agreed to be given at the time of the 
execution of the-^eed ; or, in other word.?, whei-o immediate possession of the 
property is giveh, o'r agreed to be given, by the terms of the deed to the mortgagee. 


6 04X1.^25 
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Ife seems to me that this is the only construction of clause (a) by which 
any meaning can be given to the words “ at the time of execution," because 
the agreement to give possession must of course be made in and by the deed 
itself; and therefore if clause (a) is to be read, as the learned Advocate-General 
contends, the clause would mean the same without the words " at the time of 
execution,’’ as with them. Again, if the Advocate-General’s view were correct, 
clause (u) would be applicable in all cases where possession of the property is 
agreed to be given at any distance of time, or under any conditions, even tem¬ 
porarily for non-payment of interest, I cannot think that the Legislature meant 
to extend so largely or so unreasonably the class of mortgages which are to be 
chargeable with the higher duty, £2793 L’nderAot XVIII of 1869 those 
deeds only were so chargeable’where possession was acMally given at the time 
of the mortgage. and the spirit of this rule might have been, and probably was. 
evaded by possession not being taken for some time after the execution "of the 
deed, although an agreement for immediate possession was contained in the 
deed itself. 

I think that the change m the language of the Act was merely intended 
to prevent any such evasion of the law, and not to make the higher duty 
chargeable upon a large class of mortgages of a totally different character. 

The principle of the distinction between the two classes of mortgages was 
clear enough under the Act of 1869 , namely, Ist, those which were accompanied 
by possession, and, 2ndlY, those which were not. Accoiding to the 
construction which I would put uiion the present Act, the same distinction is 
maintained, but only with a safeguard against the evasion of the higher duty , 
whereas, according to the other construction, the distinction is altogether lost 
sight of , and the principle of this distinction, as 1 understand it, appears to me 
to be founded on good sense. Where the title to the land, and the possession or 
immediate light to the possession of it, both pass to the mortgagee by virtue 
of the deed, the same duty is charged as upon a conveyance by way of sale, 
because in that case the mortgagee gets the same potentiary interest in the 
land, which a sale would give him, but when the title only passes, and 
possession, or the right to the possession, does not, the interest which he gets 
IS not necessarily a potentiary interest at all, and possibly may never become 
so. In such a case the lower duty is chargeable. 

It seems to me that this is an easy and reasonable solution of the doubt 
which has arisen , and, as 1 consider that immediate possession of the mort¬ 
gaged property is not given, or agreed or intended to be given, in any of the 
cases submitted to us, I am of opinion that the lower duty [under clause (6)] 
IS chargeable :n each of those cases. 

I would add that I consider my views upon this subject are stiongly 
confirmed by the fact, which appears to bo admitted that, since the passing of 
the last Stamp Act in 1879, it has been the constant practice to stamp deeds 
of the nature of those sub-C280]mitted to us with the lower duty under 
clause (b). When a particular construction lias for some years been put upon 
a fiscal enactment favour of the public, and that construction has been 
geneially acted upon and acquiesced in by the Government, I think that a 
strong presumption arises in favour of that construction , and I consider, 
moreover, that no otlier construction, unfavourable to the public, should 
afterwards be put upon the enactment, except for some very cogent reason 
indeed • 

This principle has been acted upon by the High Court on more than one 
oeca,->ion; and .notably m the late case of Kishon Lai Boy v. Sharut Chunder 
Mozodmdar (T. L. B., 8 Cal,, 593). 
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Hitter, J.— I am of opinion that clause (a) of art. 44 of schedule T of 
the Stamp Act of 1879, covers only those mortgage deeds in which as security 
for the money advanced on mortgage, possession of the property, or any 
part of the property mortgaged, is actually given or agreed to be given. But 
it does not include mortgage deeds in which it is stipulated that the mort¬ 
gagee would be entttled to take possession of the property, or any portion of the 
property mortgaged in case there should be any breach of the covenants of the 
deed. The word given ” in the clause in question seems to me to point out 
that only those transactions are intended to be covered where the transfer of 
possession takes place in consequence of tlie aqiennent 07i the pan of the mort¬ 
gagor to deliver over possession as part of tlie security of the mortgage money 
But where by virtue of a stipulation in the mortgage deed, the mortgagee 
becomes entitled to enter upon possession quite irrespective of tlie consent 
of the mortgagor to make over posso.ssion, the clause in question does not 
apply, because there it cannot be said that the mortgagor consents to give 
possession. 

If this construction of the clause in question is correct, none of the 
documents referred to us falls under it. It is true that under the first 
two deeds the mortgagee may exeicise his right of entry upon possession 
immediately in consequence of the form in which they aie executed, but 
there is no agreement on the part of tlie mortgagor to give possession of 
the mortgaged premises as part of tlie security. Such agreement exists only 
[281] in those cases where it is agreed that the rents and profits of the mort¬ 
gaged premises are to be enioyed by the mortgagee, or taken by him in satis¬ 
faction of his debt. There is no such agreement to be found in these deeds. 
As regards the other two deeds it is clear from their terras that the mortgagee 
would be entitled to enter upon possession in case of default in paymenj^ 

Field, J.-This is a reference under s 48 o1 the Indian Stamp Act (.4ct I 
of 1879). The question referred to us is, whether four deeds of mortgage ought 
to be stamped under clause (a) or under clause (f;) of art. 44 of the first 
schedule to the Act. Clause (a) is as follow.s —‘‘ When at the time of execution 
possession of the property or any part of the property comprised in such deed 
is given by the mortgagor or agreed to be given ’ --and the stamp duty upon 
the mortgage deed in this case is the same as for a conveyance for a considera¬ 
tion equal to the amount secured by the mortgage deed Clause (6) is as 
follows : —“ When at the time of execution possession is not given or agreed 
to be given as aforesaid.” In this case the duty is the same as on a bond for 
the amount secured by the mortgage deed 

In the second case the stamp duty is very much less than in the first case, 
and in this consists the interest which the matter has for the public generally. 
A large number of mortgage deeds similar to those which form the subject of 
this reference have been stamped under clause (f>), and these deeds will have 
been insufiioiently stamped if we hold that clause (a) aiiplies. 

Clause {a) is divisible into two propositions which are as follow —First, 
“ when at the time of execution possession of the property, or av>y tiart of the 
property comprised in such deed is given by the mortgagor." 1 may at once say 
that this proposition is not applicable in the present case, there being no sug¬ 
gestion that possession of the property or any portion of it has been given. 
The second proposition is ; “when at the time of execution possession of (he 
property, or any part of the property comprised in such deed, is agreed to be 
given." The point to be determined reallv comes to this, whether by the 
mortgage deeds which form the subject of the reference, or any of them, it was 
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the time of execution agreed that possession of the j^operty [2823 should 
be given. I understand this to mean given at any time. I take it that the 
words “ at the time of execution ” must be construed with “ agreed ” and not 
with “ given.” Now the Stamp Act is a Eevenue Act, an Act which imposes 
pecuniary burdens ; and the rule of construction in respect of such Acts is that 
in case of a doubt the construction most beneficial to the subject is to be 
adopted. The subject is not to be taxed, and therefore not to be compelled in 
this case to pay the higher duty, unless the language is clear and unam¬ 
biguous I am of opinion that the words “ agreed to be given ” can only apply 
where there is an express agreement to give possession—an agreement, that is, 
in so many words —lor an agreement, to be gathered by necessary implication 
from the whole contents of the documents. I think that clause (a) of art. 44 
does not apply when there is no such agreement, express or implied, but the 
effect of the document between the parties is such that i/he mortgagee would 
have a right, that is a right which he could enforce in a Court of law, to obtain 
possession if he desired to have possession. 

Applying this principle to the four deeds in question, I come then to the 
following conclusion as regards each of them. The first deed of mortgage 
contains the following provisions . “ And this indenture also witnesseth that, 
for the consideration aforesaid, the mortgagor doth hereby grant and assign 
unto the Bank and its assigns all and singular, etc., together with all buildings, 
fixtures, rights, easements, adyaiitages and appurtenances whatsoever to the 
said hereditaments appertaining, or with the same held or enjoyed or reputed 
as part thereof or appurtenant thereto, and all the estate, right, title and 
interest of tiie mortgagor m and to the said premises ... to hold the said 
premises unto and to the use of the Bank and its assigns subject nevertheless 
to the “proviso for redemption hereinafter contained ” Then the mortgagee is 
empowered to sell the mortgaged premises or any part of them without the 
further consent of the mortgagor, and then we have a covenant for quiet 
enjoyment. Under this deed it may well he that the mortgagee has a legal 
right to take possession, but I think we cannot say that possession of the 
property or any part of it is agreed to be given within the meaning of clause 
(a), art. 44 of schedule I of the Stamp Act. 

[283] The second mortgage deed which forms the subject of the reference 
is marked No. la, and is generally similar to che first instrument, save that it 
contains no covenant for quiet enjoyment. 1 think we cannot say that 
possession of the property is agreed to be given by this instrument 

The third deed forming the subject of the reference is marked No 2, 
and is of a more complicated nature. It recites that the mortgagees, their 
heirs, executors, etc., shall stand ‘ seized and possessed ” of the mortgaged 
premises. I think that upon the construction of the entire contents of this 
document it is clear that the words " seized and possessed ” are used in the 
sense merely of English legal phraseology, and that it is not meant by these 
words that the mortgagees should enter into possession. This would appear to 
be clear from»a subsequent provision of the deed which authorizes the trustees 
or trustee upon tlie happening of certain events to enter upon and take posses* 
Sion of the mortgaged premises. This instrument also contains a covenant for 
quiet enjoyment. Now, although there is an authority to the mortgagees anoL.- 
truatees to take possession upon the happening of certain events, I think it 
impossible to say that there is any agreement by the mortgagor to give 
possession. This instrument therefore comes, in my opinion, under the provi¬ 
sions of clase (h) of art. 44, 
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The fourth deed which forms the subject of the reference is marked No. 3. 
Jt declares that it shall be lawful for the mortgagee, his successors, assigns, 
etc,, upon a breach of the covenants to enter into and upon the said mortgaged 
premises, but here also there is no agreement by the mortgagor to give posses¬ 
sion, and I think that this instrument also comes under clause {&). 

The result is, that in my opinion, all four instruments should be stamped 
under clause (h), art. 44, schedule I of tlie Stamp Act. 

NOTES. 

[1. STAMP ACT~MORTGAGE WITH POSSESSION. 

In the stamp Act of 1899 art. 40, the words, ‘ at the t%nie of executvm ’ which were in the 
corresponding article in the Stamp Act of 1879 were omitted. 

II. STRICT CONSTRUCTION OP TAXING STATUTES- 

i^ee also (1890) 13 All 66 (74), (1889) 13 Bom. 440 (445), (1888) 13 Mad. 255 (263) ; 
(1886) 9 Mad. 140 (148), (1881) 8 Cal. 259 (202) 

C2843 FULL BENCH. 

The 16th September, 1883. 

Present 

Sir Eichaed Garth, Kt., Chief Justice, Mr. Justice Mitter, 

Mr. Justice McDonell, Mr Justice Prinsep, and Mr. Justice 

Tottenham. 

Dukhi Sahu and another.Plaintiffs 

versus 

Mahomed Bikhu.Defendant.' 

Lvmrtation Act, XV of 1877, sell. 11, ait 64 -Statement of Account unsigned — 

Cause of Action. 

The plaintiffs claimed on a statement of account m writing, dated the ISih October 1877 ; 
this statement of account was not signed by the defendant. The date of the institution of the 
suit was the 30th September 1880 A Division Bench of the High Court held on the appeal 
on the case coming up before them on the 18tb October 1877, that the suit was not based 
upon any express contract made between the paitios, and that the transaction which took 
place ou that date did not constitute au implied contract, and that, therefore, these couten> 
tions were not open to the plaintiffs, but the Court referred the question whether the plaintiffs’ 
olaim, so far as it was based on the statement of account on the 18th October 1877, fell 
within article 64t of sch H of Act XV of 1877. 

* Full Bench in Sp. App. No. 788 of 1882, against the decree of the Officiating Judge of 
Sarun, dated 30th January and 28th February 1882, modifying the decree of the Munsiff of 
Sarun, dated the 27th of May 1881 

t „ 

Description of suit. Period of limi- Time from which period begins 

tation. to run 


For money payable to the plaintiff 
for money found to be due from the 
defendant to the plaintiff on accounts 
stated between them. 


Three years ... 1 When the accounts are stated in 
writing signed b}-^ the defendant or 
hiB agent duly authorized m this be¬ 
half, unles's where the debt is, by a 
simultaneous agreement in writing 
j signed as aforesaid, made payable at 
a future time, and then when that 
time arrives.]_ 




PUKHI SAHU &c, V. 


teA. mB 

Held, by MITTER, miNSEP, and MCDONBLL, JJ.~That the question referred was a 
matter of hmitation arising in the case which had not been decided in the order of reference^ 

without such a decision the case could not be disposed of, and as to that point, that the 
statement of account not being signed by the defendant, did not fall within the terms of 
art. 64 of sch. IT of Act XV of 1877. 

JileW, by Garth, C.J., and Tottenham, J.— That the Division Bench having held 
that the transaction afforded no basis for a suit, had disposed of the case, and the question 
referred was therefore immaterial. 

This case was referred to a PulJ Bench bv MiTTKi? and WILKINSON, JJ., on 
fche 21st June 1883, with tlie following remarks .— 

“ This appeal relates to that part of the plaintiffs’ claim which was based 
on a statement of account on tlie 18th October 1877. The plaint states : ‘ The 
defendant has had for a long time dealings m cloth with the plamtiffs’ shop, 
so on the 12th Sudi Assin 1934 Sumbut accounts of the dealings were made 
up and adjusted [ 285 ] in the presence of the defendant, and the sum of 
Rs. 8,676 was found due and owing to the plaintiffs by the defendant, which 
was entered in the khaita-bahi in his presence. » 

The cause of action with reference to this item of the claim is stated in 
the plaint to have arisen on the 12th Sudi Assin 1934 Sumbut (18th October 
1877), the date of the statement of account The suit was brought on the 30th 
September 1880, i e., within three years from that date The balance so found 
was not signed by the defendant Three witnesses were examined in support 
of this adjustment of account. Witness, Nakched Ram, says that after the 
balance was found the defendant admitted its correctness. Progash Lai further 
says that the defendant requested the plaintiffs to take from him a conveyance 
or a lease of some property in liquidation of the debt thus found. The third 
witness,"Seni Roy, not only deposes to the defendant having admitted the 
correctness of tlie balance, but also states that he, the debtor, promised to pav 
it in the following month of Kartic 

“ The defendant pleaded limitation, and the Munsiff overruled it on the 
ground that the suit was brought within three years from the date of the 
adjustment of account, which fact was, in his opinion, established by the 
evidence of these witnesses. 

“ The District Judge on appeal has reversed this decision on the ground 
that the account stated was not signed by the defendant as is required by 
article 64 of schedule II, Act XV of 1877. 

“The question which we have to decide in this appeal is, whether the 
claim, so far as it is based upon an account stated, is barred by limitation. 

“ It has been contended before us that the claim is not barred by limitation : 
(1) because there was a new contract for the payment of the debt found due, 
created on the date of the adjustment of account; and (2) because the provisions 
of article 64 of schedule II, Act XV of 1877 are applicable, notwithstanding 
the account stated was not signed by the defendant. 

“As regards the first ground, the learned pleaders for the appellants mainly 
rely upon the finding of the Court of First Instance, based upon the testimony 
of the witness, Seni Rpy, that [386] the defendant promised to pay the money 
found due in the following month of Kartic. 

“ It appears to us that this express promise to pay the debt found due in 
the following month of Kartic was not the ground upon which the suit was 
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brotight). The ground of action, as alleged in the plaint, was the statement 
of account on the 18th October 1877, and it is expressly stated in the plaint 
that the cause of action for the item under consideration arose on that date. 

“ There is, moreover, a special reason in this case which disentitles tie 
plaintiffs from changing the ground of the action as laid in the plaint. It was 
admitted by the learned pleaders of the appellants that there are no materials 
upon the record from which it can be ascertained whether on the date of the 
statement of account all or any of the items were barred by limitation. If they 
were so barred under s. 25 ‘ of the Contract Act, a parol contract for the pay¬ 
ment of the debt found due would not be valid, see Raviji v. Dhamut (I. L. B., 
6 Bom., 683). We are, therefore, of opinion that the appellants cannot in this 
suit rely upon any express promise. 

“ Although upon the plaint it is not open to the appellants to rest their 
claim upon any express contract, yet it is open to them to contend that there 
was an implied promise to pay the balance found due, arising from the defen¬ 
dant admitting the debt. This question was fully discussed in Cmed Chand 
liuham Chand v. Shah Bulaktdas Lalchaml (5 Bom. H. C., O. C., 16) The 
statement of account referred to in that decision appears to us^to be the strik¬ 
ing out of a balance after the adjustment ot cioss accounts between the parties. 
In a case of tliis nature, as observed by Rolfe, B., with reference to Ashby v. 
Janies (ll M. and W., 542), there is ‘ a tiausaction between the parties out of 
which a new consideration arises for a jiromise to pay the balance.’ 

In the case before us there wore no cross demands. The defendant was 
a customer of the plaintifls, who had a shop for the sale of cloth. He used to 
take articles on credit and made part-payments from time to time. An account 
was kept by the plaintiffs of these transactions and also of the part-pay¬ 
ments made by the defendant. On the 18th October 1877, this account 
[ 287 ] was examined in the presence of the defendant, and the amount*claimed 
was found to be the balance of the debt due from the defendant who admitted 
its correctness. Such an adjustment of account does not amount to a new 
contract so as to entitle the plaintiff's to claim a new period of limitation from 
the date thereof. It only amounts to an admission or acknowledgment of the 
debt which, if it could be brought within the purview of s. 19' of the Limitation 
Act, would have saved the claim from being barred by the law of limitation. 


Agroeuicut without con¬ 
sideration void.— 


* [See 2.5 .—All agreement made without consideration is 
void unless— 


unless it IS in writing 
and registered. 


or lb a promise to com¬ 
pensate for something 
done, 

* 


(1) it lb expressed iii writing and registeicd under the law 
for the time being in force for the registration of doemnents and 
IS made on account of natural love and affection between parties 
htanding in a ne.ar relation to each other , or unless 

(2) It IS a promise to compensate wholly or in part a person 
who has already voluntarily done something for the promisor 
or something which the promisor was legally compellable to do , 
or unless 


(3) it IS a promise, made in writing and signed by the person to be charged therewith, or 
. _ by his agent generally or specially authorized in that behalf, to 

, i^*K**v, ^ i pay wholly or in part a debt of which the cieditoi might have 

a debt barred by limitation ^^f^rced payment but for the law for the limitation of suits 

. In any of these cases, such an agreement is a contract 

'Explanation 1.—Nothing in this section shall affect the validity, as between the donor 
and donee, of any gift actually made 


Eplanatkm 2.—An agreemont.to which the consent of the proiffisor is freely given is not 
void merely because the. consideration is inadequate , but the inadequacy of the consideration 
may be taken into acobimt by thd Court in determining the question whether the consent of 
thb pVbSmis'oir w’ae frebiy givuh J 
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This view is quite in aooordanoe with the law as laid down in Mid Chand 
Golah Ghand v. Giridhar Madhav (8 Bom. H. C., A. C., 6); Kanhya, Loll v. 
S^tsee (1 Agra H. 0., F. B., 94) ; Doyle v. Allum Biswas (4 W. E., S. 0. C. 
ER. 1). In our opinion, therefore, there was no such implied contract made 
out as would entitle the plaintiffs to a new period of limitation from the date 
thereof. 

“ The only question that remains to be considered is, ^whether the claim 
to which this appeal relates falls within article 64, 2nd schedule of Act XV 
of 1877. Upon this point the learneff pleaders rely upon Sheik Ahbar v. Sheik 
Khan (I. L. R., 7 Cal., 256) It wtis held in that case that the second column 
of article 64 fixes three years as the period of limitation in all suits upon 
accounts stated, whether in writing or word of mouth, and whether signed by the 
defendant or not. With great deference to this opinion, we are unable to take 
this view of the article m question We must construe the language of the 
article by giving effect to eveiy part oi it, whether it occuis in the first, second, 
or the third column. It seems to us that the tliird column shows that the 
article only applies to cases wheie tlie accounts are stated in writing, signed by 
the defendant or his agent duly authorized in this iiehalf. This view of the 
article in question was taken in Thahttya v. Sheo Sinyh Rat (1. L. R., 2 All., 
872). We, as at present advised, concur with the Judges who decided that 
case. As our o])inion is in conflict with the ruling in Sheik Akhar v. Shetk 
Khan (I. L R., 7 Cal, 256), we lefer the tollowing question for the decision 
of a Full Bench .— 

[288] “ Whether the claim of the appellants, so far as it is based uixm the 
statement of account on the I8th October 1877, falls within article 64, 2nd 
schedule, Act XV of 1877 ” 

Babu Kali Kishen Sen, and Babu Aukhtl Chunder Sen for the Appellants. 

Babu Ghundcr Madhuh (rhose, Babu Kanina Sintihu Mooketjee and Babu 
Kuloda Ktnker Roy for the Respondent. 

The following Judgments were delivered by tlie Full Bench — 

Hitter, J,— 1 am of opinion that the question referred in this case is a 
question of limitation which aiises in the case, and has not been decided in the 
order of reference. 

The plaint in this suit, which was filed on the 30th September 1880, 
states that there was an adjustment of accounts between the parties on the 
18th October 1877. 

In the order of reference, we decided two questions—first, that the suit 
was not based upon an express contract made between the parties on the 18th 
October 187'^ . secondly, that the transaction which took place on that date 

*C8ec. 19 If, before the expiration of the poiiod presenbod fora suit or application in 
respect of any property or right, an acknowledgment of liability 
l!.llect of ackuowlcdg- in respect of such piopoity or right has been made in wnfcinc 
mcntin writing signed by the party iig.inist whom such property or «wht w 

, • , , , claimed, or by some person through whom he derives l^e or 

liability, a now period of limitation, accoidmg to the nature of tlibc original liability shall 
bo computed from the time when the aoknowledgmont was so signed ’ 

' , the writing containing the acknowlodgmont is undated, oral evidence may be given 

of the time when ft was signed; but oral evidence of its contents shall not be rocejv^ ® 
iwkwiafion 1.—For the purposes of this section an -icknowledgment may be sufficient 
though It o^ts to specify the exact nature of the property or righ^ or avers t£t 
for payout, delivery, performance or enjoyment has not yet come, or is accompanS bH 
refusal to pa^ deliver, perfom, or permit to enjoy, or is coupled with a claim^toa7e& 
or 18 address^ to a person other than the person entitled to the property orSt ’ 

^^-^d either personally or by an 
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^ aoi atnount to an implied oontraot. We felt no doubt upon this last men¬ 
tioned point; and the authorities which are all cited in our judgment are all 
one way, and fully support the view which we have taken; no conflict #f 
authorities, as far as we are aware, exists on this point. Under these circum¬ 
stances, we felt that we could not refer this question to the decision of a Full 
Bench, Our opinion upon the point being clear, and there being no conflict 
of authorities, we sho'ild not have been justified in referring this question to a 
Full Bench. 

The points that we have decided, therefore, in the order of reference are : 
(1) that the suit was not based upon any express contract made between the 
parties on the 18th October 1877 , and (2) that the transaction which took 
plaoe on that date did not constitute an implied contract. The question now is 
whether the conclusion at which we arrived upon these*two points, virtually 
disposed of the third contention that was raised beloro us, viz., that the suit 
was not barred by limitation, because it tails under article 64, schedule IT, Act 
XV [289] of 1877. It has been said tlint our conclusion that the transaction, 
which took place on the 18th October 1877, did not constitute a new contract, 
IS tantamount to a finding that the cause of action upon which the plaintiff 
based his suit was not made out. The plaintiff sued for the price of cloth sup¬ 
plied to the defendant from time to time. I have examined our order of 
reference, and I do not find a single passage in which we have held that his 
claim was not made out It is true that the plaintiff alleges that the cause of 
action arose on the date when the statement of accounts took place. If that 
turns out to be a mistake on his part, it would not follow that he would not be 
able to recover in this suit upon establishing a real cause of action not incon¬ 
sistent with his allegations in the plaint. Let it be supposed for a moment 
that the plaintiff’s claim is not barred by limitation, can it be said that upon 
our judgment it must be held that his claim is not made out when that claim 
IS established by the witnesses believed by the lower Courts—witnesses who 
deposed that the defendant adtntUed the correctness of the balance found 
against him? It had been said, that a statement of account necessarily 
constitutes a new contract and as we have held m the ordei of reference that 
the transaction of the IBth October 1877 did not constitute a new contract, 
therefore we have held also that there is no cause of action m this suit. 

With reference to this observation 1 have simply bo say that in the 
reference order toe have not held that a statement of account necessarily 
constitutes a new contract. Neither have I been able to come to that opinion. 
But if that be a correct proposition of law, even then it cannot bo said that on 
our reference there was no question to be decided, because that question is 
decided on this reference, although there was no argument upon it. 

I shall now state the reasons which weigh with me m thinking that it is 
not a correct proposition of law. If it were a correct proiwsition, it would 
follow that a statement of account would supersede and extinguish the debts 
of which it is a statement. But there is abundant authority for the proposi¬ 
tion that an account [290] stated does not supersede those debts see Smith 
v. Page (15 M. and W., 683), Perry v. Attioood (25 L. J., Q B , 108) Then it 
has been asked that if an account stated does not constitute % new' contract, 
what is it ’ The answer is, that it is only evidence of an existing debt. see 
iJetohaU V. Ualt (6 and W., 662). This question has been exhaustively 
discussed by Scotland, C. J., and Innbs, J., in Hirada Karibasappah v. Gadiji 
Muddapeih (6 Mad. H. 0., 197). I cannot do better than reproduce here the 
following extract from the judgment bearing upon this question. The learned 
Xudges, after findiimthiat in that case there were no cross demands which were 
adjusted between parties, and that the transaction in question in that case 
* 
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simply amounted to “ the ascertainment by reference to the plaintiff’s acdounts 
of the whole amount of the item on the debit side, and of the payments on 
aooount credited on the other side, and the acknowledgment of the balance 
appearing thereupon to be due,” observed as follows :— 

“ Then does the arrangement, alleged to have taken place between the 
appellant and the resiiondent, evidence a new contract The striking of the 
balance and the admission that the amount was due, evidenced a present 
promise to pay it, but that was nothing more than the law already implied 
from the previous existence of the debt, and was all that such an executed 
consideration could support and it is obvious that, if nothing more than that 
were necessary, the limitation bar might always be evaded by acknowledgments 
and admissions not in writing. Wliat we must look to see is, whether the 
arrangement involved any new consideration foi the promise to pay the 
balance. Now, where there are cross demands and, on a settlement of 
accounts, items, agreed to on one side, are wiped out by an appropriation to 
their discharge of admitted items of claim on the other side, and thereupon 
a balance is struck and payment promised, the mutual agreement to set off, 
pro ia/Uo, one set ot items against the other constitutes a new consideration 
for the promise to pay the settled balance, and both make a new contract. 
P’or this Ashby v. James (11 M. and \V , 542) is a [2913 direct authority. 
But whoc time is no cress claim to be set off, and no neio agreement of appto- 
priatton, a settlement of the balance due on the examination of accounts 
is mere.hj a statement of an antecedent debt. The parties simply agree 
as to hole much of the debt remains due In such a case theie is plainly no new 
contiact This distinction is buethj expressed in Laycock v. Pickles (33 L. J., 
Q. B., 43). Blackbuun, .1., theio said . ‘ In common talk, an account stated is 
treated as an admission of a debt due from the defendant to the plaintiff, but 
theie isialso a leal account stated, which is equivalent to what is called in the 
old law an Iasima/ unnpulutei nut, when sevcial items of claims are brought 
into account on either side, and being set against one another a balance was 
struck, and the consideration for the payment of the balance was the discharge 
on each side ’ And the arrangement in that case was upheld as being such a 
real statement of account. 

Enough of authority has been shown to establish the proposition that a 
statement of account does not necessarily constitute a new contract. It is only 
where there are cross demands, and they are set off one against another so as to 
extinguish the old debts, that an account stated does amount to a new contract. 
Therefore, the leforenoe older deciding that the tiaiisaction of the 18th October 
1877 between the parties to the suit did not constitute a new contract, did not 
dispose of t!’C question whether it amounted to an account stated within article 
64, schedule ll of the present Limitation Act. 

If an account stated necessarily constituted a new contract, that would be 
a ground upon which the question leferred should be answered in the negative. 
If it does not in all cases amount to a new contract, then it is to be seen whether 
in other respects the account stated in this case falls under article 64, schedule 
II of the Limitation Act. The question referred to the Full Bench, therefore, 
was not decided by us in the order of reference , and it arises upoo the facts 
stated in the ordei' of reference and found bv the lower Court, It was urged 
before us that the claim is not barred by limitation, because it falls under article 
64, schedule II of the Limitation .Act. Our view [292] upon this question 
was against this eonfention, but that view is in conflict with the decision in 
Sheik Ahha/r v. Sheik Khan (I. L. B . 7 Cal., 256) as will appear from the following 
extract from that judgment 

“ It vfm iageiidouslyi^ggested in argument on behalf-M the plaintiff, that 
as artfole 64 of shh^ule II of the Limitation Act says nothing in thb thirjl 
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column as to accounts stated by woi’d of mouth, that article must be considered 
as applicable only to accounts stated in writing, and that as no special period 
of limitation is prescribed for suits upon accounts stated orally, the period of 
limitation for such suits would be six years. It is certainly difficult to under¬ 
stand what the Legislature could have intended by this omission, hut we think 
that giving a reasonable construction to article G4, we must consider that the 
second column meaips to fix three yeais as the period of limitation in all suits 
upon accounts stated. To prescribe a limitation of three years in suits upon 
accounts stated in writing, and six years in suits upon accounts stated orally, 
would be an obvious absurdity ” 

Our opinion being thus in conflict with tlie.decision cited above under the 
rules of practice of this Court, we were bound to refer the (juestion which we 
have referred. 

For the foregoing reasons, it seems to mo (1) that tlie question referred 
is a question of limitation, (2) that it arises in the case which cannot be 
disposed of without deciding it, and (3] that it was not disposed of in the 
order of reference. 

I am of opinipn, therefore, that the question sliould be answered by the 
Full Bench , and, for the reasons given m tlio order of reference, which I need 
not repeat here, it should be answered in the negative. 

McDonoll, J. —In this case the learned Judges of the Division Bench 
have decided that what occui'red on the 18th October gave rise to no substan¬ 
tive cause of suit. They find that there was no express contract on that day, 
and then that there was no implied contract, and that the plaintiff's claim 
would be barred by limitation unless article 61, schedule TI of the Limitation 
Act of 1877 applies, and I concur with them m [293] holding that it does not 
do so : and that to give a fresh ground of limitation under that section, the 
account stated should be in writing , and that when there is no writings article 
64 does not apply. 

Prinsep, J. —It is no doubt at all times more satisfactory that on a 
reference to a Full Bench, all matters connected with the iiarticular point should 
be referred, and so far I think it is to be regretted that we have not had'to 
consider the exact effect of an account stated, both as a cause of action and as 
giving a fresh starting point for the purpose of limitation, independently of the 
original transaction which may have led to that account stated 

I am further of opinion that we should give our answer to the point 
referred, which, as pointed out by Mitter, J , legitimateh arises in the case. 

With respect to the point referred, I am of opinion that the account 
stated in the present case, whicli is not a written document signed by the 
defendant, cannot properly fall within the terms of article 64, schedule II of the 
Limitation Act, nor under article 120 as relating to a “ suit for which no period 
of limitation is provided elsewhere in the schedule ” Tlie statement of account, 
admitted by defendant by word of mouth, is onl^ evidence of the admission of 
the defendant. The present suit would, as regards limitation, depend upon the 
date of the contracts or debts to which each item included in that account relates 

Tottenham, J.—I confess that I do not very clearly see how the particular 
question put to us arises in the present case • 

The suit which purports to be based upon a transaction which took place 
on the 18th October 1877 was instituted within three years of that date ; and 
if it be assumed that a suit can be brought upon the basis of that transaction, 
it is hardly material to enquire if it is governed by article *64. Similarly, if it 
be held that the transaction affords no basis for a suit, it is superfluous to 
inquire whether this or that article of the schedule to the Limitation Act applies , 
for when there is no cause of [294] action, no article of that schedule applies. 
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As, however, the majority of the Court are of opinion that we should give a 
reply to the question, I find no difficulty in stating that inasmuch as article 
64 distinctly refers only to accounts stated in writing and signed by the defen¬ 
dant or his agent, it does not include the transaction upon which this suit is 
based which was not accompanied by any signature of the defendant or his 
agent. 

Garth, C.J. —With all due respect to tlie opinion of some of my learned 
brothers, it seems to me that this case has been already disposed of in the order 
of reference, and that the question referred to us does not arise. 

That question is one of limitation, namely, whether the claim of the plain¬ 
tiffs, as based upon the statement of account of the Iftth of October 1877, falls 
within article 64, schedule II of the Limitation Act of 1877 ? „ 

Now it seems to me that before any question of limitation can arise under 
this or any other article of the Limitation Act, we must assume the existence 
of a cause of suit. 

Each of these articles of limitation applies to some particular cause or 
causes of suit, and unless there is first proved to be a cause of suit, no question 
can arise as to limitation. « 

Now the plaintiffs’ suit in this case was based entirely upon the alleged 
statement of account on tlie 18th of October. They contended that the state¬ 
ment of account whicli then took place gave rise to a substantive cause of action 
as upon an account stated. This appears not only from the plaint, and from 
the judgments of the lower Courts, but also from the very first sentence of the 
referring order, which runs thus — 

“ This appeal relates to that part of the plaintiffs’ claim, tohich was based on 
a statement of account on the 18th of October 1877 ” And, again, a few lines 
further on,—“ the ground of action, as alleged in the plaint, was the statement 
of account on the 18th of October 1877, and it is expressly stated in the plaint 
that the cause of action for the item under consideration arose on that date.” 

No other cause of action was alleged or proved ; and therefore, unless the 
statement of account on the 18th of October gave [295] rise to a substantive 
cause of action as upon an account stated, the plaintiff’s, as it seems to me, had 
no case. 

Now the learned Judges of the Division Bench have decided, if I under¬ 
stand them rightly, that what occurred on the 18th of October gave rise to no 
substantive cause of suit. They find, first, that there was no express contract 
on that day, and then that there was no implied one. 

That finding, as it seems to me, disposes of the case. If no substantive 
cause of action arose on the 18th of October, it must surely be immaterial, 
whether, if there had been a cause of action, it would have been barred by 
limitation. 

In the case which has been alluded to in the order of reference with 
which the learned Judges say they cannot agree, the only question of limita¬ 
tion w'hich w’e had to decide was, whether a cause of action on an account stated 
orally came within Article 64 or Article 120'^ of the Limitation Act; or, in other 


• t Art. 120 - 

— - ~ » 

Description of suit 


Period of limi¬ 
tation. 


Time from which period begins 
to run. 


Suit for which no period of limi¬ 
tation is provided elsewhere in this 
schedule. 


Six years 


{ When the right to sue accrues.] 

1 
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words, whether the three years or the six years rule of lineitation applied to 
such a cause of action. 

But for the purposes of that question we assumed that a substantive cause 
of action upon an account stated orally had arisen; and except upon that 
assumption any question of limitation would have been immaterial. 

The point, therefore, which arose in that case does not in my opinion arise 
in this, for two reasons .—Ist, because, as I have before explained, it has here 
already been found by the Division Bench that the transaction of the 18th of 
October gave rise to no new or substantive cause of action ; and, 2ndly, because 
if it had given rise to such a cause of action, the suit was brought within three 
yeai’s from that date; so that no question as to the three years or the six 
years limitation could arise. ' 

If I rightly apprehend the meaning of my brother Mitter’S judgment, I 
gather that the main difference between us is not upon any question of limitation, 
but as to the nature and meaning of a cause of action upon an account stated 
He appears to think that a cause of action upon an account stated is not a 
substantive cause of suit, or, in other words, a neu' contract. 

[296] I have stlways understood that, unless it is a new Contract, it is no 
cause of action at all. The consideration for it may be, and generally is, a past 
debt; but it is as much a new contract as a promissory note or a bill of exchange, 
which may also be given {or a past debt 

Again, I think, that some misapprehension has arisen as to the difference 
between an account stated, which is a substantive cause of suit in itself, and a 
promise to take a debt out of the operation of the Limitation Act, which need 
not, and often does not, amount to a substantive cause of suit. 

A promise of that kind must be m writvig, both here and in England. An 
account stated in England may or may not be in writing, and I see no reason 
why the law should not be the same here. But as to that, there seam’s some 
difference of opinion. 

This is a question which I shall be very glad to discuss when the occasion 
arises; but it seems to me, for the reasons which I have given, tliat it does not 
arise in this case. 

There are also other points in my brother MlTTER’S judgment with which I 
do not agree ; but I do not think it necessary to advert to them, because, in 
my opinion, they are not material to this case. 

Although some of my learned brothers and myself take a some what different 
view of the question referred to us, the result, I consider, will be the same; 
namely, that the special appeal will be decided in accordance with the views 
of the Division Bench. 

The appeal will therefore be dismissed with costs. 

- Apjieal Dismissed. 

NOTES 

[ACCOUNT STATED— 

“ Accounts slated” are of two kinds, to both of which the language of art. 64 applies, 
provided they are m writing, and signed by the defendant or His agent According to the 
Bombay and the later Allahabad cases the article applies only to written and signed adjust¬ 
ments of cross-demands —Mitra on Limitation, (1911) Vol 11 p 953. * 

The Bombay and the Allahabad views are contained in 23 All 602,16 All. 1,22 Bom. 
618. See also 11 C. P. L. R. 65. As regards the Calcutta and the Madras High Courts, sec 10 
Cal. 284 ; 26 Mad. 186. 

Afl to when a new promise to pay is to be implied, see 10 Cal. 1038,20 P. B. 1383; 21 
Mad. 866 ; 6 Bom. 683 ; (1899) 8 0. C. 195 (201) , (1892) 16 Mad. 339 (340).J 
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* Ca97j OEIGINAL CIVIL. 

The 28th February, 1884, 

Present . 

Sir Bichard Garth, Kt., Chief Justice, and Mr. Justice Field. 


MadonMohon Poddar and others.Plaintiffs 

versus 

Purno Ohundra Purbot and others.Defendants.' 


Small Came Court, Mofitssil—Act XI of 1865, s. 21—New trial- -Beview — 

Limitation Act, IS'7, art. 173. 

Section 21 of Act XI of 1865 is still in force notwithstanding the right of review given to 
Small Cause Courts in the Mofussil by s 623 of the Code of Civil Procedure. 

Where the circumstances of a case admit of a now trial, an application for such new 
trial lb governed bv s 21 of Act XI of 1865 , but where the circiimstancos of a case do not 
admit of a new trial, but do admit of a review, then the time within which an apphcaticn 
for review should be made is to bo governed bv art. 173,t sch II of Act XV of 1877. 


This was an application made for the purpose of obtaining a re-trial of a suit 
which had been dismissed on the 30th December 1881 by the Munsif of 
Madaripore, who at that time was exercising the powers of a Small Cause 
Court Judge. The application was made on the 30th January 1882. It, 
however, was not clear from the papers sent to the High Court whether a 
new trial or a review was the subject of the application ; the Munsif was of 
opinion that a new trial could not be granted, as under s. 21 of Act XI of 1865 
the application was out of time; but he thought that it was open to the 
applicant to make the application under s. 623 of the Code of Civil Procedure. 
But inasmuch as chapter 47 of the Code did not prescribe an> limitation 
for such an application, he was of opinion that (regard being had to s. 6 of the 
Limitation Act), an application for review of a judgment of a Court of Small 
Causes should be presented within the time prescribed by s. 21 of Act XI of 
1865, and that the term of ninety days proscribed by the Limitation Act, as 
the period in which a review might be presented, was not applicable to such 
cases. He therefore rejected the application subject to the opinion of the 
[298] High Court on the following question : “ When a judgment is passed 

against a plaintiff by a Small Cause Court, and an application for review of 
the sameJs made under s. 623 of the Civil Procedure Code, is the application 
within time if made after seven but within ninety days from the date of the 
judgment, s. 21 of Act XI of 1865 notwithstanding ? 

* Civil Reference No. 18 of 1882, from Baboo Chandra Coomar Dass, Munsif exercising 
powers of a Small Cause Court Judge at Madaripore, dated the 31st March 1882. 


t (Art. 173 


Description of application. 


Period of liini- 
tatibn 


Time from which period begins 
to run 


For a review of judgment, except 
m the oases provided to by No. 162. 


Ninety days .. j The date of the decree or order.] 
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Baboo Kmhee Kant Sen for the plaintiff. 

Baboo Anund Oopal Palit for the defendant. 

The opinion of the Court (Garth, C.J., and Field, J.), was delivered by 

QaPtht C,J, —It has already been decided by this Court in several 
cases that s. 21 of Act XI of 1865 is still in force, notwithstanding the right 
of review which is given to Small Cause Courts in the inofussil by s, 623 of 
the Civil Procedure Code—-(see reference No. 19 of 1878 from the Small 
Cause Court of Bhangah, decided by this Pencil on 26th August 1879, and 
reference No. 14 of 1881 from the Munsif of Soodhararn, decided on 8th Decem¬ 
ber 1881), {Rattan Knshcnv. Paddar Ragkoo Nath Shaha, I. L. E., 8 Cal., 287). 

There*are some cases in which a new trial might be the proper remedy, 
and where a review would not be allowed by law, and there are others 
where a new trial could not be had. and the appropriate remedy would be by a 
i-eview. 

It does not appear from the reference in this case, what the nature of the 
application was, or whether the plaintiff’s proper remedy would be by a new 
trial or a review , but we think that he should not be bound by the mere form 
in which the application w'as made , and that the answer which he ought to 
give to the reference depends upon whether a new trial or a review would bo 
the proper remedy. * 

If a new trial is necessary, then the plaintiff is out of time by reason of 
the seven days’ notice not having been given but if the relief which he seeks 
may be granted upon a review, ho appears to be in amide time 


[299] APPELLATE CIVIL 

TAc 4th Jawiani, 1HH4. 

Present 

Me. Justice Tottenham and Mr. Justice O’Kinealv. 

Bir Chunder Manikya.Defendant 

versus 

Mahomed Afsaroodeen.Plaintiff^. 


Mortgage—Money decree—Sale undet mortgage decree—Prior sale undei 
money decree—Suit for possession. • 

Oil the 21st of April 1864, .1 raoitgaged a certain t.ilak, and on the 13th of Deoeniber 
1865, the mortgagee obtained ,i mortgage decree on hi^ mortgage. On the 5th of April 
1867 (in execution of a money decree obtained against A bv a tBiid party on the 20th of 
September 1864) the right, title and interest of A in the tal^ wa s purchased bv the d efen- 

•' "•"AnpeiTfeom’Origin^ Deorm No. 229 of 1882, against the dooroe of F. W. REES, Eag., 
Dielfrio^WgC Of dafl thti Ah hf July 1882. 
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dwni wb.0 flatered ia|)0 possoasiou. On th« let of July 1868, ttia right, title 

< in the Uluk was sold in execution of the mortgage decree and purchased hy the ‘ 

In these execution proceedings the defendant mtorvoned, but his dainl was disallowed. On 
the S8th of June 1880, the plaintiff brought tho pr«jscnt '.uit for possession of ^e taluk* 

Held, that tho plaintiff was not entitled to pobscsHiou. but should have brought his suit 
to enforce the mortgage hen against the defendant 

The material portions of the judj^ment ol the lower Court are as follows: 

“ The plaintiff’s suit was dismissed hy my i)r 0 deoessor, as being bar^ 
under s. 13, Code of Civil Procedure. On apijeal tho Judges of the Bonourable 
High Court reversed his decision and remanded the suit to be tried on the 
merits (see MaJiovied AhanhUlecn v B/r Chnmier Mamhyu, I L. B., 8 Cal., 
470). The facts are these ;•— 

“ On the 21st ol April 1861, oiio Kara Cooniar BJmttacharji (and another) 
borrowed Bs. 2,000 from one Roorj.i Kuiiiaii, and gave a mortgage bond, 
pledging (among othoi properties) tlio taluU in suit. The money was to bo 
repaid in four months As it wa» not paid, Soorja Kumari instituted a suit 
on the 23rd of November 1865, and obtained a decree on the 13th of December 
in the same year. On the nth of April 1867, the right, title and interest of 
Bam Coomar Bhuttacharji in the taluk m <iuestion v\as sold in execution of a 
decree on a simple money bond and bouglit by tho defendant No. 2, benami- 
dar for tho [300] defendant No 1. After this the decree on the mortgage 
bond was executed, ami, notwithstanding an objection jmt in by the defendant 
No 2, the right, title and intertst ol Ram Coomar Bhuttacharji was again sold, 
and bought by the plaintiff on the 1st ol July 1868 The plaintiff alleges 
that he obtained symbolical possession on the 4th of September 1868, but was 
immediately dispossessed by defendant No 1 The defendant denies that the 
plainti^ obtained symbolical possession, and admitting the other facts as given 
by plaintiff pleads that tho suit is barred by limitation, and that the plaintiff’s 
purchase was of no effect. In addition to the issue as to n-s the 

following issues wore framed. (u) Did the jilaintift' take symbolical posses¬ 
sion in September 1868 ol the propei t> in suit ? (b) Is the suit barred by 
limitation ? (o) Did the disputed piopertv pass to plaintiff by the purchase 
of July 1868 ? ” 

The District Judge found all those issues in favour of the plaintiff [citing 
on the last issue the case of Sarim Chuiider (rhosa v. Dnw Bniulhoo Boi>t> (14 
B. L. B., 408,23 W. R., 186), and gave the plaintiff a decree. 

The defendants appealed to the High Court. 

Babo) Kalhj Mohun Dan, and Baboo Dnorga Mohun Dass for the 
appellaijt. 

Munshi Serajul Islam for the respondent. 

The Judgment of the Court (Tottenham and O’Kinealy, JJ.), was 
delivered hy 

Tottenham, J.- -The parties in this suit were purchasers at auction of 
the lame prqperty in execution of two separate decrees. The plaintiff's was 
the more recent purchase, it having taken place on the 1 st July 1868. The 
defendant’s purchase was on the 5th April 1867 . but the plaintiff’s case was 
that the decree in execution of which his purchase was made was a mortgage 
decree, the mortgage having been made and the decree upon it having been 
obtained previously to the purchase made by tho defendant. The date of the 
mortgage was 2l8t April 1864, and the date of the deoroeuupon tho mortgage 
boud was 30th Dstfembar 1865. On the other side, lor the. defendant, 
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taot] appeUantf it is eontdaded that the decree obtained in December 1865 
Upoh the mortgage bond was not a mortgage decree, but a simple money decree, 
and this has been held by the lower Court. The District Judge, however, was 
o£ opinion that, notwithstanding this fact, the plaintiff was entitled to recover 
possession upon the authoritj' of the Full Bench case of Haran Chunder GJiose 
V. Diw Bundhoo Bose {14 B. L. E., 408 ; 23 W. E, 186), which established the 
principle that a mortgagee causing the sale of the mortgaged property conveys 
to the purchaser the entire interest in the property which he and the mortgagor 
could jointly sell, as well when the sale is under a decree for sale as when it is 
under a money decree. He held that the defendant m the present case could 
not claim to be a person not a party to that su;t claiming interest in the pro¬ 
perty, because at the time, when the suit was tried and the decree given, the 
defendant had acquired no interest in the property, for his purchase took place 
in April 1867. It seems that in the execution proceedings under winch the 
present plaintiff purchased, the defendant did come in as a claimant object¬ 
ing to the attachment and sale upon the ground of his own previous pur¬ 
chase and possession. That claim was rejected, and tlie Judge observes that 
the defendant then had an ojipoitunity of redeeming the proiierkv by paying off 
the mortgage money, but as he had not taken advantage of this ojiportunity, 
the plaintiff was entitled to succeed in the jivesent suit It apiiears to us that 
the case really depends upon the (jiiestion whether tlie decree of the 30t!i 
■December 1865 was a mortgage decree or not, and looking to the description 
of a mortgage decree given in tlie case ot Gapi Nath Sinq v Shea Sahay Simjh 
(B.L R Sup. Vol. 72, 1 W. E, 315), wo think the decree obtained by Soorja 
Kumari Dabi against Ram Cooinar Bhuttachaiji (mortgagoi), was a mere 
money decree. Upon the authority of the cases above leferred to it is clear 
that the plaintiff, though he may have purchased the hen of the mortgagee, 
is not entitled to recover possession of the property, as against <i person wlio 
was no party to that decree and is a band fide jiurchaser for value without 
bringing a suit to enforce the lien. The present suit, which is one for eject¬ 
ment, IS not one in which [303] he 18 entitled to succeed His reinedv, if he 
has any, must be by a regular suit to enforce his lien uudei the mortgage. In 
the meantime we think the defendant was entitled to retain jiossession of tlie 
property. We accordingly reverse the decree of the lower Court, and direct 
that the suit be dismissed w'ith costs of both Courts. 

Xppcfd dismissed 


NOTES 

[The person entitled to redeem does not lose hib right when not m.ide a pnrtj, to die 
mortgagee’s suit —(1885) 10 Bom 88 (91). As regards the relative rights of purqliaseis in 
execution of money decrees and of mortgage decrees respectivolv, see (188,5) 12 Cal '290 (301) 3 


6 CAI1.--37 


309 



10 Cal. 303 


{^^ re SURAT DIIORNI [1884] 


[ 10 Gal. 302 ] 

APPELLATE CEIMINAL 

The 34th January, 1884. 

Present ■ 

Mr Justice Mitter and Mr. Justice Field. 
In the matter of the Petition of Hurat Dhobni.' 


Hvidenn Act (J of IH7‘^), .s- a —Statement made to third ■person hy person 

, injured. 

The odIj evidence against .i prisoner charged with having voluntivnJj caused grievous 
hurt was a statement made in the presence of the prisoner by the pcTson injured to a third 
person, immediatclj after the connnissiou of the offence The prisoner did not, when the 
statement was made, deny that she had done the act complained of. 

Held, that the evidence was admissible under s 6t and s 8, Illustration (p)t of the 
Evidence Act. 

In this case the prisoner had been convicted by the Assistant Commis¬ 
sioner of Dibruf?arh, under s, 324 of the Indian Penal Code, of having volun¬ 
tarily caused hurt to hei daughter-in-lav^ by burning her with a red hot pair 
of tongs The only evidence in support of the charge was a statement made 
in the presence of the prisoner by the daughter-in-law to a neighbour immedi¬ 
ately after the commission of the offence. It appeared also that the prisoner 
did not deny that she had inflicted the injuries The prisoner appealed to the 
Oflioiating Judge of the Assam Yallev Districts, who held that the statement 
was so closely hound up with tlie occmrence itself that it was clearly a 
relevant fact and admissible in evidence under s. 0 of the Evidence Act and 
affirmed the conviction 

The prisoner preferred a petition to tlie High Court 

Baboo Joyesh Ghundor Boy for tlie Petitioner 

No one appeared foi the Crown. 

[303] The following Judgments were delivered by the Court (MiTTER and 
Field, JJ.). 


* Criminal Motion No 27.*) of 1883. against the order of C J. Iiyall, Esq , Officiating 
Judge of the Ass.'im Valley Districts, dated the 4th August 1888 


Relevancy of facts form¬ 
ing part of same transac¬ 
tion. 


t £8oc C •—i’.ictb which, though not in issue, are so connect¬ 
ed with a fact in issue as to form part of the same transaction, 
are relevant, whether they occurred at the same time and place 
or at different times and places J 


Motive, preparation and + C 8 Anv fact's relevant which shows or con8titiite.s a 
previous or subscif.iciit con- motive or preparation for anv fact in issue or relevant fact 
duct. 


The conduct of anv party, or of aii> agent to any party, to any suit or proceeding in 
reference to such suit or proceeding, or in reference to any fact m issue thereon relevant 
thereto, and the conduct of any person an offence .igainst whom is the subject of any proceed¬ 
ing, is relevant, if such conduct influences or is influenced bv any fact in issue or relevant 
fact, and whether it was previous cr subsequent thereto 

Explanhhon 1.—The word “ conduct” mthis section does not include statement, unless 
those statements accompany and explain acts other than statements, but this explanation 
is not to affect tne relevancy of statements under any other section of this Act, 

Explanation 2.—When the conduct of any person is relevant, any statement made to 
him or in his presence and hearing, which affects such conduct, is relevant 

* ■» * 

(g) The question is, whether A owes B Es. 10,000. The facts that A asked C to lend 
him money, and that D said to C in A 'a presence and bearing—* I advise you not to trust A 
tot he owes B 10,000 rupees and that A wont away without making any answer, are rele¬ 
vant facts .J 
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Fieldf J. —^The additioual evidence which we directed to be taken by our 
order of the 11th December last has now been sent up by the Sessions rludge. 
In consequence of my learned colleague having some doubt, I have very care¬ 
fully considered the question with which we have to deal. In the case of 
Bts V. Osborne (1 C. and M., 624), referred to in my learned colleague’s 
judgment, Oreswell, J., said “ What the prosecutrix said at the time of the 
committing of the offence would be receivable in evidence on the ground that 
the prisoner was present and the violence going on but if the violence was 
over, and the prisoner had departed and tlie prosecutrix had gone on running 
away crying out the name of the person, it would not be evidence.” That 
was a case of rape, and I do not understand CREgWELL, J., to have meant that 
in order to render the statement of the piosecutnx admissible in evidence, 
both the presence of the prisoner and the continuance of the violence must 
have co-existed with the making of the statement I understand the learned 
Judge to have been speaking with reference to the circumstances of the case 
before him rather than to have been laying down any fixed rule which would 
require for its application tlie co existence of the two circumstances just men¬ 
tioned. In the case of Bcjc v. Fosiei (6 C. and P., 325), before three learned 
Judges— Park and Patteson, J J., and (Jttkney, B.—the prisoner was charged 
with manslaughter, in killing a certain person by driving a cabriolet over him. 
A waggoner was called as a witness, and he said that ho was driving his 
vfaggon, and that ho saw the cabriolet drive by at a very rapid rate, but did 
not see the accident, and then he went on to say that immediately after, on 
hearing the deceased groan, he went up to him and asked him what was the 
matter. It was objected that what the deceased said in the absence of the 
prisoner as to what had caused the accident was not receivable in evidence, 
but the three learned Judges were agreed that under the circumstances it 
ought to be received. This appears to me to be a case more immediately in 
point than that of Bex v. Osborne. r.334] It must, however, be borne in mind 
that those English cases can be referred to only by way of illustration. They 
are not in any way binding upon us,, regard being had to the provisions of cl. 1 
of s. 2 of the Evidence Act. What, therefore, we have really to consider is 
whether the evidence is admissible undei the Indian Evidence Act, and having 
given to the matter my most careful consideration, I have come to the conclu¬ 
sion that it is admissible It is clear from the additional evidence now sub¬ 
mitted by the Sessions Judge that the statement made by the gul vras made 
in the presence of the prisoner and almost immediately after the infliction of 
the injuries by the tongs. I think, therefore, that it falls within the purview 
of s. fa [see Illustration (a)] of the Indian Evidence Act. T think further 
that it falls within s. 8, Illustration (g), inasmuch as the accused person was 
present and made no answer denying that it w'as she who had inflicted the 
injuries upon the girl. The witness upon a re-examination has added certain 
matter which we are both agreed that we ought not to consider, but excluding 
this matter, the case in my opinion falls within the illustration .just quoted. 
The occasion was certainly one upon which the prisoner, if she had not 
inflicted the injuries upon the girl, would, in all probability, have denied the 
charge made against lier by the girl, and the fact that she did nut do so 
appears to me to have been an acquiescence in the truth of the charge so 
made by the girl. As to the suflicieney of the evidence, it is unnecessary for 
us to express any opinion. We are hearing this case merely in the exercise of 
our revisional jurisdiction, and the point to which we are agreed to limit our¬ 
selves is whether there is legal evidence upon which the prisoner might have 
been convicted, and this question I feel compelled for myself to answer in the 
affirmative. 
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Hitter, J. —I concur. I had some doubt upon the point fully discussed 
in the judgment of my learned colleague. But after considering the authm’i- 
ties referred to in it, I come to the same conclusion to which he has come. 


NOTES. 

(1906) 11 I) W N 266, whore this case was distinguished, as to when the evidence 
of a bvhlandw is admissible ui evidence as part of the rei i/eslae.] 

[305] PRIVY COUNCIL. 

The 21st, 2'4nd June, and 11th July, 1883. 

Present 

Lord Watson, Sir B. Peacock, Sib R. P. Collier, and 

Sir R. Couch 

Balkishen Das. . . . Petitioner 
versus 

Run Bahadur Singh.Objector ' 

lOn appeal from the High Court at Fort William in Bengal J 

iJticrec—Coustruction of deciee — Penalty—Ilighei rate of intciest upon 
default in payment of instalment. 

A dccrc (' of which the terms had been arranged bv solehiiama between the partiet., for 
pavinent of money bv instalments with interest at six per cent , was construed to provide 
also for three eontiiigeiicics, mz , non-payment at duo date, (n) of the first instalment, two 
conscculllvc instalments being in arreai at the same time , (h) of instalments, other than the 
first, (c) of the first mstalmont, simpl>. Upon the occurrence of (n), or of (6), execution 
might issue for the whole decret.il money with inten'st thereon at twelve per cent Upon the 
occurreiirc of (c) exoeution might issu,* for that instalment, with interest at twelve per cent, 
from the date of the decree 

The decree-holder having accepted payment of the first instalment on the footing of (c), 
field th.at he had not, b' any admission or settlement, precluded himself from insisting on 
the above eonstruetio’i a-, to (6) Held, also, that these provisions for double interest wore 
but a reasonable substitution of a higher rate of interest for a lower, in a given state of circum- 
staucus and wen not in the nature of .i penalty against which equitable relief might be 
claimed. 

Appeal fv mi a decree (27th February 1880) of the High Court setting aside 
an order (Kitii July 1879) of the Subordinate Judge of Gya made in execution 
of decree and substituting another 

The questions on this appeal related to the construction of a decree 
founded on, and reciting, a solehnama between the parties and to the right of 
the appellant to execute to the extent of the provisions of that decree when 
properly construed. 

On Novgmber 11th, 1870, Rani Ismidh Koer, since deceased, executed a 
security in favour of Rai Narain Das, also since deceased, aud now represented 
by Balkishen Das, the appellant, for repayment of Rs. 1,75.000, with interest 
by half-yearly instalments. Default having been made in payment, Rai Narain 
t 306] Das sued the'Rani to recover the amount due, which with a further loan 
pame to Rs 2,15,359. To this suit the respondent, who was heir in reversion 
to the estate m the hands of the Rani, (a Hindu widow) was added as defen¬ 
dant. Duriag the progress of the suit an arrangement was come to for pay- 
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mdnt by instalments of Rs. 30,000 each , and a decree was made on the 29th 
March 1873, which gave rise to the present dispute. The decree, which 
stated the terms of a solehnama between the parties, contained the articles set 
forth in their Lordships’ judgment. 

The due date of the first instalment payable was September 25th, 1874, 
but it was not paid until a short time before the second instalment fell due 
The decree-holder, accepting it, gave a receipt, dated let September 1875, 
containing the following statement of the mode in. which the payment of 
Rb. 30,000 was appropriated : — 

Bs. A. P. 

“ Rs. 30,000, half of which IS « . .. . ... ...15,000 0 0 

Out of the principal mentioned in the kistbundi decree for the 

first instalment, i.e., for Bhadon 1281 Fash . . .. 21,280 0 0 

Interest on Rs. 30,000 from the 29th March 1873, the date of 
the solehnama, to the 31st August 1875, the date of payment 
at the rate of 1 rupee per cent per month, which, by reason 
of default of instalment, became payable under the terms of 
the solehnama embodied in the decree, at 1 rupee per cent 
instead of 8 annas per cent. ... ...8,720 0 0 

Dated the Ist September 1875, corresponding with the 2nd Bhadon Sudi, 1932, 
Sambat, or 1282 Fasli ” 

On the 19th August 1876, shortly before the third instalment became due, 
the respondent remitted to the decree-holder Rs. 30,000, in payment of 
the second instalment, making up an account as follows —“ To principal 
Rs. 23,820, to interest Rs. 6,180 ” The last item of interest was apparently 
arrived at by calculating interest on the instalmont from the 29th March 1873 
to the 3rd September 1876 at 6 per cent This the decree-holder [3073‘refused 
to accept Afterwards, the money having been paid into Court, together with 
a further sum of Rs. 30,000 deposited on the 19tb September 1877, on account 
of the third instalment, shortly before the fourth instalment became due, the 
decree-holder took the money out, it being understood that no special appropri¬ 
ation or adjustment was made or admitted. 

On the 18th September 1877, the decree-lioldei filed the petition, out of 
which the present appeal arose, to realize Rs 3,06,253, alleging tliat the 
judgment-debtor had, by failing to pay the instalments decreed, become liable 
to pay the balance of the decretal money with interest at twelve per cent, 
giving credit for the instalments received with interest at the enhanced rate 
deducted. To this respondent filed his petition of objection. The order made 
by the Subordinate Judge of Gya, and the decree on appeal made by the High 
Court, are stated in their Lordships’ judgment. 

On this appeal— 

Mr. J. F. Leith, Q.C., and Mr. 22. V. Doyne appeared for the Appellant. 
Mr. T. H. Cowie, Q.O., and Mr. J. T Woodrofe for the Respondent. 

For the appellant it was aigued that the terms of the decree of 29th r 
March 1873, followed by the actual defaults made by the judgment-debtor in 
paying the instalments, permitted the former to calculate the additional interest 
on the balance of the decretal money ; on the first instalment from the date of 
the decree; and on the second and subsequent instalments from the dates at 
which each of them became due to the dates of payment. 

For the respondent it was argued that the decree-holder was not, upon 
the true construction of the consent decree, entitled to interest at the enhanced 
rate upon the principal suip decreed. Moreover, independently of this construc- 
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tion, the general rule as to equitable relief against the operation of penalties 
intended to secure collateral objects, was applicable, and would prevent the 
recovery of interest at the rate on which the appellant insisted. The order of 
the High Court did substantial justice between the parties 

C30S] Reference was made to Boley Dob&y v. Sidesiuar Bao (4B L. R. Ap., 
92), Bickook Nath Panday v. Bam Lochun Smqk (11 B. L. R , 135), Paresnath 
Mukhopadhya v. Knsto Mohun Saha (3 B. L. R . Ap., 106). 

Their Lordships’ Jadj^meilt was delivered by 

Sip B. Peacock.—Tins is an appeal by Rai Balkishen Das, the representative 
of Rai Narain Das, from an order of the High Court at Calcutta, dated the 27th 
February 1880, by which an oftler of the Subordinate Judge of Gya, of the 16tb 
July 1879, was set aside, and the order appealed from was substituted for it. 

The determination of the questions which arise in the appeal depends 
upon what is the proper construction to be put upon the 3rd clause of a decree 
of the Subordinate Judge of Gya, dated 29th March 1873, in a suit in which 
Rai Narain Das was plaintifl, and the respondent. Raja Run Bahadoor Singh, 
was one of the defendants 

That decree was obtained by Rai Narain Das in pursuance of a solehnaina 
or compromise, between the parties to the suit 

The amount decreed was Rs 2,38,000 principal, with interest, and by the 
2 nd Article it w^as ordered, amongst other things, that— 

‘ ‘ The plaintiff shall get interest t ii the decretal money at the late of 8 annas per cent, 
per mensem from defendants That tne defendants shall pa\ annually Rs 30,000 out of the 
principal and inteiest joai after \ear by instalinenls to the plaintiff , and the plaintiff, after 
granting a receipt and filing a petition in the Court, shall take the said sum from defendants 
Out of the annual amount of Rs 30,000 whatever mav be found due on aueouut of interest, 
the deeiee-holder shall deduct the same on ac.couiit of interest, and credit the balance to the 
principal. The first instalment sh.ill be in one lump, on the 30th Bhadon I'iSl Fash In 
future, year aftei yeai each lustalmont shall be so paid in a lump sum on the last day of 
Bhadon of each year The monej, eo\ercd b\ the instalment shall be scut to the decree- 
holder at Benares, and defendants shall pa} the exjjensts incuircd in sending the same ’ 

The .3rd Article, wlucb is the important one, is as follows — 

“ If the fiist instalment be not p.iid on the 30lh Bhadon 1281 Pash, .iiid twocoiisocutne 
instalments be not paid, then the plaintiff shall have the power to take out execution of the 
decree, and realize his entire decretal monc), with interest at the rate of one rupee per 
cent, per mensem, from [339]! defend.ints. and their propeitics 'In ease of default, the 
daoree-hoidoi- sha’l be entitled |o take outoxcciition, and lealizc interest on the entire decretal 
money from the date of such default to that of realization, at the rate of one rupee per cent 
If the first instalment be not paid on the 30th Bhadon 1281 Pash, then the decree-holder 
shall have the power to realize the principal with interest at the rate of one rnpoo per cent, 
per mensem from the date of this soJehuainii, to vvIhlIi youi petitioners, defendants, shall 
have no objection. If at any time within the terni defendants desire to pay any sum over 
and above Rs. 30,000. the plaintiff shall have no ob|ection to receive the same ’’ 

The instalment, which fell duo on the 30th Bhadon 1281, corres¬ 
ponding with the 25th September 1874, was not p lid on tlutt day. It was, 
however, paid on the .list of August 1875, before the second instalment became 
payable, and a receipt for the same, dated the 1st of September 1875, was 
given by the decree-holder acknowledging the payment, and stating that 
Rs. 8,720 were appropriated to the payment of interest on Rs. 30,000 from the 
29th March 1873, the date of. the solehnama, to the said 31st of August 1875, the 
date erf payment at the rate of one rupee pgr cent, per mensem, which, by 
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re&Bon of the default of payment of the instalment on the due date, became 
payable under the terms of the solehnama or compromise embodied in the 
decree, at the rate of one rupee instead of eight annas per cent, per month. 

Subsequently, after two instalments had been paid, and a third instalment 
had become duoi an application was made by the decree-holder to the Subor¬ 
dinate Judge of Gya for execution of the full amount of the decree, with interest 
at the rate of one rupee per cent per month, after deducting Bs 60,000 on 
account of the two instalments which had been paid. That application was 
made upon the ground that default had boon made in payment of the first 
instalment on due date, and of two consecutive instalments The Subordinate 
Judge held that two consecutive instalments. were not unpaid within the 
meaning of the third clause of the decree. He therefore ordered that the 
petition for the execution of the decree hy realization of the entire decretal 
money in one lump, with interest at the rate of one rupee per cent, per month, 
should be rejected, but that for the instalment then overdue the decree should 
be executed. 

Upon appeal the High Court, on the 29th July 1878, affirmed the decision, 
and no appeal to Her Majesty in Council from that [310] jud’gment has been 
preferred. It therefore stands unreyersed The Judges of the High Court 
stated that, in their opinion, the view taken by the Subordinate Judge of the 
arrangement between the parties was correct, and that the intention evidently 
was that no two instalments should be outstanding at the same time, and that; 
provided the debtor paid up the first instalment after duo date, but in sufficient 
time to guard against a second instalment becoming overdue whilst the first 
remained unpaid, ho was to he allowed to do so on payment of a double rate of 
interest as a penalty, but that, if he went further, and allowed two instalments 
to be actually due and unpaid at one and the same time, the arrangement 
would fall to the ground, and the whole amount of the decree would be 
realizable in a lump sum. 

Independently of the fact that no appeal was preferred against that decision, 
their Lordships are of opinion that the construction of the decree was subsian- 
tially correct, though they do not concur with the High Court that the payment 
of a double rate of interest was m the nature of a penalty The solehnama 
yras an agreement fixing the rate of interest, which was to be at the rate of 
6 per cent, under certain circumstances, and 12 per cent, under others. 

In a subsequent judgment, dated the 25th February 1880, to which 
advertence will be made presently, the High Court say — 

“ It was one of the terms of the solehnama that if at any time two instalments were duo at 
the Mime time, the whole of the debt should bo recoverable forlSiwith, and the interest, which 
otherwise was to be calculated at G per cent per annum, should be calculated at 12 per cent.; 
and there was a further term in the solehnama that if the first instalment was not paid in 
duo time, interest should be calculated at the rate of 12 per cent instead of G per cent, from 
the date of default until realization. 

*■ There is no specific mention in the solehnama of any other instalment than the first, 
but this being a decree of Court, wo think that the language of it is capable of a more liberal 
construction than if it had been simply a deed between the parties, and w^ arc of opinion 
that the same conditions must be considorod applicable to default on every instalment which 
are made applicable in default of the first instalment ” 

Their Lordships think it right in this place to refer to that part of the 
judgment, in order to point out that, in their opinion, the decree-holder 
could not, under the first paragraph [311] of the 3rd clause of the soleh- 
uama, issue execution for the full amount of the ludgraent, with 12 per 
sent, interest, unless both the first instalment should not be paid on the 30th 
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Bhadon 1281 Fasli, and two consecutive instalments should be in default and 
unpaid at the same time. The High Court would read the words first 
instalment ” as if they hdd been " any instalment, ” and the words “ on the 
30th Bhadon 1281 Fash, ” as if they had been “ on the 30th Bhadon 1281 
Fasliy or on the last day of Bhadon in any year, as the case may be. ” Their 
Lordships think that the words “ first instalment ” must he read in their 
strictly literal sense, and that the word “ and ” in that paragraph must be 
read in the conjunctive and not in the disjunctive, and consequently that the 
non-payment of the first instalment on the due date was a material part of the 
contingency contemplated by the first clause, and the allowing of two instal¬ 
ments to be in arrear at the siyne time the other portion of that contingency. 

The only remaining question is whether, in default of payment of any 
instalment other than tlie first on the due date, interest from the date of such 
default until the realization of the instalment was to be paid upon the full 
amount of the principal remaining unpaid at the time or only upon the amount 
of the instalment. 

The Subordinate Judge, in his judgment of the 16th ,Tuly 1879, after 
giving his reasons, savs “ Hence it clearly appears that the object aimed at 
by the solehnania was that in case of breach of instalment the decree-holder 
would get interest on the eicpired instalment at one rupee per cent, per month 
in the place of eight annas per cent, and he decreed accordingly.” Both parties 
appealed to the High Court from that decision 

On the 25th Febiuary 1880 the High Court appear to have agreed with 
the Subordinate Judge m thinking tliat the increased rate of interest was to be 
paid on the amount of the instalment in default, and not upon the whole 
amount of the debt Their judgment and decree are quite unintelligible. They 
order tjie decree of the Subordinate Judge to be set aside, and then they 
declare that the first instalment of Rs. 30,000 which had been paid, is to be 
treated as not having been paid , afterwards thev declare that in adjusting 
the account between the parties it must C312J be taken that the said first 
inslfalinent was duly paid on the 25th September 1854, and that all subse¬ 
quent payments must be taken to have been properly made for the purposes of 
the subsequent instalment, and that in dealing with those instalments interest 
will be calculated at 6 per cent per annum on the whole debt, and the capital 
will be paid off bv the residue of such instalments, after providing for interest 
at that date. Then they order the judgment debtor within six months from 
the date of the decree to pay to the decree-holder the said first instalment, 
with interest at 12 per cent., and that in default thereof the decree-holder may 
apply, and 'he Court reserves the power ol reconsidering, and if necessary of 
altering the terms of the decree. 

The reason given by the High Court for holding that, in default of pay¬ 
ment of a second or subsequent instalment on due date interest is to be calcu¬ 
lated upon the amount of the instalment, and not upon the amount of the 
whole decretal money is that in the receipt given for the first instalment 
a portion of it, viz., 8,720, is appropriated to the payment of interest at 
12 per cent, ijpon the amount of the first instalment, and not upon the whole 
debt. It is said,— 

” According to the strict construction of the solehnama, I myself have doubts whether 
the plaintiff would not be entitled to 12 per cent, interest upon the whole amount for the 
time being due between the due date of eaoh instalment and the time it was actually paid, 
that is, from the date of default of payment until its realization , but inasmuch as the parties 
themselves, when the first instalment was paid, have put a construction upon this instru¬ 
ment, and have treated the interest as calculable on the Bs. 30,000 and not on the whole 


216 



BUN BAHADUK SINUH [1S83] : 

gout) ftod M tlie (fudge of the Court below as we understood bis io 

same way, we think we ought not to interfere with that decision, because the effect of OAlm^ 
fating interest only upon the instalment upon the first occ^on may have misled the other 
side, and may very seriously prejudice them if any other construction is now put up^ the 
instrument; for, if upon that occasion the plaintiff had claimed to be entitled to 12 pliant, 
upon the whole amount of the debt, and not to 12 per cent on the instalment only, it is not 
improbable that the defendant might have been oareful to pay up what was due, and not 
have continued in default, as he appears to have done " 

Their Lordships are of opinion that, according to article 3 of the decree 

of 1873, three contingencies were in the contemplation of the parties. 

, ' • 

C8133 The first is, if the first instalment be not paid on the 30th Bhadon 
1281 fasli, and two consecutive instalments be not paid. The second, “in 
case of default.” The third, if the first instalment be not paid on the 30th 
Bhadon 1281 fasli. The first has already been considered and dealt with. 
Upon the third the parties have put their own construction, and have 
voluntarily settled upon the basis of that construction, which their Lordships 
cannot say was wrong. The decree-holder is bound by it, and cannot, in the 
settlement of accounts, recover interest at 12 per cent in respect of the default 
in payment of the first instalment from the date of the solehnama to the date 
of realization of that instalment, except ujion the amount of the instalment, 
interest upon the remaining portion of the debt during that period being 
oaloulated at 6 per cent, per annum. 

In determining upon what amount interest at 12 per cent, per annum is 
to be allowed in consequence of a default in payment on the due date of the 
second or any subsequent instalment, the decree-holder is not bound by the 
construction put by him upon the 3rd clause, nor by any admission or Settle¬ 
ment in respect of the default made in payment of the first instalment. The 
wordings of the second and the third contingencies, respectively, are very 
different. The second is clear and explicit It declares that in case of default 
the decree-holder shall be entitled to take out execution and realize interest on 
the entire decretal money from the date of such default to the date of 
realization, at the rate of one rupee per cent, per mensem. The third declares 
that if the first instalment be not paid on the 30th Bhadon 1281 Fasli, then the 
decree-holder shall have the power to realize the piincipal, with interest at tlie 
rate of one rupee per cent, per mensem from the date of the solehnama. 

It was contended that the words “ in case of default ” were intended to 
ref^ to the default provided against by the first contingency. But m their 
Lordships’ Opinion it cannot be construed as having’that meaning, for it was 
declared that upon the happening of the first contingency the entire decretal 
money, with interest at 12 per cent., might be realized, whereas in case of 
default it was declared merely that interest on the entire decretal money might 
be realized at the rate of one rupee per cent, per mensem. 

[SH] The instalment itself would be of course realizable under the decree, 
and out of it, according to the 2nd article, interest at 6 per cenf. upon the 
decretal money, except during the period for which interest at 12 per cent, was 
to be levied, would be payable. 

If the words “ in default, etc.,” referred to the default contemplated in the 
first contingency, the words “ the decree-holder shall be entitled to take out 
execution and realize, etc.,” were useless and inapplicable, for words to the 
sacQO effect had been previously used with reference to principal and interest; 
whereas in the 2nd article they apply merely to the interest. 
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The words “ the principal ” in tlie third contingency, viz,, the non-payment 
of the first instalment the due date, could not refer to the whole decretal 
money, otherwise the third contingency would be at variance with the first. 

the words, ‘‘ in case of default,” in the second contingency, their 
• LorOThipa are of opinion that a default in payment on due date of any instal¬ 
ment, except the first, was provided for. They had no reference to the first 
contingency for the reasons already expressed. They did not refer to the non¬ 
payment of the first instalment, for that is specifically provided for, and to 
complete the first contingency it was necessary that in addiction to the non¬ 
payment of the first instalment on the due date two consecutive instalments 
should also be unpaid at the ‘same time. 

The w'ord “principal ” in the third contingency, therefore, evidently referred 
to the principal of the first instalment, and not to the entire decretal money, 
as specified in the fiist and second contingencies. The parties, by putting 
that construction on the words of the third contingency, are clearly not bound 
to have the same construction put upon the clear words used with reference 
to the second contingency, viz , “ to realize interest on the entire decretal 
money.” 

It is scarcely necessary to refer to the argument that the stipulation for 
payment of inteiest at 12 per cent, per annum upon the whole decretal money 
was a penalty from which the parties ought to be relieved. It was not a 
penalty, and even if it were so, the stipulation is not unreasonable, inasmuch 
as it was a mere substitution of interest at 12 instead of 6 per cent, per annum 
in a given state of circumstances. 

C316] Their Lordships are of opinion that the judgment and decree of the 
High Com t of the 2oth of February 1880 ought to be reversed, and that it ought 
to be declared that in adjusting the accounts betvreen the parties, for the purpose 
of th^ juoceedings in execution of the decree of 1873, the defendant is to be 
charged with the principal sum of Rs 2,38,000 and interest at 8 annas per 
cent. i»er mensem from the date of the decree upon the said principal sum, or 
so much thereof as from time to time remains due after giving credit for all 
payments made on account, togetlier with additional interest at the same rate 
on the first instalment from the date of the solohnama to the payment of such 
instalment, and also additional interest at the same rate on the principal sum 
remaining unpaid for the period between the day on which the second or any 
subsequent instalment became due and the day on which it was paid or 
realized, and that ea,ch instalment or any payment on account thereof as paid 
is to be credited first in discharge of the interest then due and the balance 
towards reduction of the princqial 

Their Loidships will humbly advise Her Majesty to the above effect. 

The respondents must pay the costs of this appeal. 

Appeal allowed. 

Solicitors for appellant. Mr. T. L, Wilson. 

Solicitors for the respondent ■ Messrs, Watkins and Lattey. 

NOTES. 

n-REI'BOSBECTiyE INTEREST-WHETHER PENILTY WITHIN SEC. 74 OF THE 
INDUN CONTRACT ACT, 1872- 

This decision was for a time supposed to have overruled the rule settled by the previous 
case-law that 9 ntipulation as to interest having retrospective effect was a btip^ation by way 
of penalty 

This view was taken in (18S8) 11 Mad. 294 , (296) , (1886) 13 Cal. 200 ; (1886) 14 Cal. 248 ; 
(1817) 9 All. 690 (699); (1893) 16 All. 232 F B. ; (1893) 17 Mad. 62 (66). 

But the bokt explanation of the case IS that in (1688) 12 Had., 161 (166) which was 
followed in (1892) 19 Oal., 392 F. B., (1869) 3 C. P. L. R., 48 (52) according to which oases 
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this case has not that eflfeot. A higher rate of interest from the date of default need not be a 
penalty ,—(1889) 14 Born., 200, (1901) 25 Mad , 348 (even after the Amendment m 1899). 
n M, L. J., 421. 

A higher rate of interest on default from the date of the bond is a penalty —(1889) 14 
Bom., 274 ; (1892) 17 Bom , 106 F. B 

It may be noted that the amendment in 1899 of sec 74 of the Contract Act 1872 gives a 
wide scope to that section ' 

II. NATURE OF CONSENT DECREE— 

It stands on no higher footing than the agreement between the parties ; and if in respect 
of it, one of the parties is entitled to a relief of forfeture, the fact of its having been embodied 
in a decree does not preclude the Courts fiom granting such relief —(1906) 81 Bom , 15 F. B.: 
8 Bom,, L B., 83S overruling 10 Bom , 435, (l900) 24 Mad , 265 (270) 1 
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ORIGINAL CIVIL 

The 4th Januar)/, IH84 
Pkespint 

SiE Eichakd Gahth, Kt , Chief .Justice, and 
Mb. Justice Cunningham. 

The Bengal Banking Corporation. Plaintiffs 

versus 

S. A. Mackertich.One of the Defendants 


Registration (Act HI of 1877), s. 17, cl (h) — Agreeme.nt to Mortgage — 

Equitable mortgage 

Documents amounting to an equitable moitgago when creating an interest in land of 
the value of Rs. 100 or upwards, require icgistration undet s 17 of the Registration Act; 
but documents when amounting inorelv to .ui agreenn ut to mortgage do not rctiuiio regis¬ 
tration under that section 

Such documents are, therefore, available ui evidenci' <is agroeincnts to mortgage without 
registration, but for the purpose of proving an equitable mortgage the> must bo registered 
before they arc available in evidence 

1316] Appeal froiu a decision of Pigot, J , dated 2Hl.h .lanuaiy 1883 

Under a power-of-attorney, dated the Ist of Fobruaiv 1880, Mrs Macker- 
fcich empowered one M. J. N Mackertich, her husband, to sell oi mortgage a 
one-fifth share of a bouse in Calcutta, to which she wms entitled in her own 
right. In September 1880, M J N Mackertich arranged to borrow from the 
Bengal Banking Corporation a sum of Es 8,000. On the 1st October 1880, 
the Bengal Banking Corporation advanced that sum to M J N Mackertich 
and Hem Chandra Bannerjee on tlie security of a promissory note signed by 
Hem Chandra Bannerjee and J. M. Mackertich as attorney for his vvife, which 
ran as fpllows ■— 

“ Four months after date, we jointly and severally promise to pay to the 
Bengal Banking Corporation, Limited, or order, at Calcutta, the sum of 
Rs. 8,000 for value received, with interest thereon at the rate of 18 per cent, 
per annum, and as ^collateral security for the said debt, I and Siirah Amelia 
Mackertich do hereby agree to assign, by way of mortgage to the said Bengal 
Banking Corporation, Limited, an undivided one-fifth share to which the said 
Sarah Amelia Mackertich is entitled in her own light of and m the three¬ 
storied house and premises, No. 17, Elysium Row, in the town ol Calcutta.” 

On the 28th January 1881, M. J. N. Mackertich (with the consent of his 
wife) sold his wife’s one-fifth share of the house to some tliird person for 
Rs. 13,000. On the 29th January 1881, M. J N. Mackertich died after having 
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received the purehase-mpney. The estate of M, 3. N. Maekertich came into 
the hands of the Administrator-General of Bengal, and with it the purchase* 
money of the house. 

The Bengal Banking Company, Limited, then brought this suit against 
.‘j^the Administrator-General and Hem Chandra Bannerjee to recover the sum 
advanced to them on their promissory note, upon their personal liability, and 
also against Mrs. Maekertich, praying that the gum of Es. 8,000 might be paid 
out of the Es. 13,000 in the hands of the Administrator-General. 

The defendant contended that, as the iiromissory note wasrnot registered, 
it could not be used as a mortgage, or as creating any interest in the mortgaged 
property, although it might CSl'/J be admissible in evidence as a promissory 
note, or as an agreement to execute a mortgage. 

Mr. Kennedy and Mr. Bamierjee for the plaintiffs. 

Mr. T. A. Apear for the defendants. 

Pigot, J .—I am greatly obliged to the learned counsel for his able argu¬ 
ment on behalf of the plaintiffs. 

But in my opinion the plaintiff's have not succeeded in establishing a 
sufficient case to make it necessary for me to call upon the defendant. 

The case that has just been urged is two-fold — 

First, a claim to Es. 8,000, which is claimed by the plaintiffs against a 
sum of Bs. 13,000, the product of the sale of the share of a house, No. 17, 
Elysium Bow, which Mr Kennedy ciearlj' stated is claimed in virtue of rights 
arising from the execution of the document, which is Exhibit B in suit, rights 
attaching on proiierty, the sale of which realized the Bs. 13,000, 

But s 17 of the Eegistration Act renders it impossible for me to give any 
effect whatever to this document so far as it would create an interest in immove¬ 
able property, it not having been registered according to that section, and I, 
therefore, hold that this cannot be done. 

Mr. Kennedy then argued, that inasmucli as this document would give a 
right to seek specific performance, it bound the conscience of the lady, whose 
attorney executed it, so as to place the person with whom the agreement was 
entered into, in the same position as if the contract had been carried out. But 
this seems to me no more than a mode of describing the manner in which 
equitable considerations may operate to create an interest in immoveable 
property, in respect of which a contract and not a conveyance has been en¬ 
tered into. 

The intention of the Begistration Act was, I think, that it should be 
impossible to use an unregistered document, so that it should have directly or 
indirectly the effect of creating an interest in immoveable property. I admitted 
Exhibit B in evidence “ not as affecting any immoveable propei-ty refei^i^d.to in 
it, but merely as evidence of a contract to execute a mortgage, and of the 

transaction recorded in it (inclusive of the obligation created by the words pro¬ 
mising to pay) save so far as it, Le., the transaction, affected the immove¬ 
ables," and ^ think the document cannot be allowed directly or indirectly to 
have any further elfect. 

Secondly, it #rgued that the document operated to bind Mr. Maoker- 
tioh to execute the mortgage, and that such mortgage must contain the usual 
covenant to pay the money within the time which the mortgage deed would 
haVe stipulated: that this must be treated as having been done, and that the 
case must be treated as one in which a covenant to pay the money'had been 
eutered^to, a bveachsoommltted, and a claim now made in this suit in respect 

W 
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oi tho tlcAife <xc obligation thoroin arising. I do not think that those considera* 
tkme would entitle me to hold that a debt became due in respect of Exhibit B 
from Mrs. Maokertich to the plaintiffs. 

^ Under these circumstances, these being the only two reliefs claimed 
agM]|^st Mr. Mackertich, the only decree that can be made is a decree against 
the estate of Mr. Mackertich himself. A decree will go against his estate and** 
against Hem Chandra Banner^e as a matter of course with costs on scale 1. 

Nothing has been urged about the Rs. 500 remitted to Mr. Mackertich, 
and there is nothing in this case to connect Mr. Mackertich in any way as a 
borrower with the plaintiffs, there is no privity between Mrs Mackertich and 
the plaintiffs in respect of money borrowed. As Mr. Kennedy has pointed out, 
the power-of-attomey does not contain a jiower to borrow money, save by way 
of mortgage. 

I wish it to he understood that as to the operation of the Registration Act, 
I follow with a complete assent, the judgment of Mr. Justice WEST in the case 
(I. L. R., 5 Bom., 143) which has been a good deal discussed in argument before 
me. 


There will be a decree against Hem Chandra Bannerjee in terms of the 
prayer, and also against the estate of Mackertich in terms of prayer D, with 
costs against Hem Chandra on scale 2. The plaintiff's will pay the costa of 
Mrs. Mackertich and the Administrator-General on scale 2 There will be a 
decree for administration of Mackertich’s estate. 

The plaintiffs appealed against this judgment as far as it related to the 
defendant, Sarah Amelia Mackertich. 

C3J9] Mr. Kennedy, with him Mr. Bonnetjee for the Appellants. 

The share in the house having been sold after the promissory note was 
executed, the proceeds of the sale became subject to the charge in favour of 
the plaintiffs in the same way as the property itself was so subject before the 
sale. It is submitted, moreover, that the document is not one requiring regis¬ 
tration under s. 17 of the Registration Act, it is really an equitable mortgage 
in the form of an agreement to mortgage, and even treating it as an agreement 
to mortgage, we should be entitled under it to a chaige upon the Rs 13,000. 

It was an instrument which we could have specifically enforced against 
Ml’S. Mackertich if the property had not been sold, and not being in a position to 
specifically perform it against the purchaser, we are entitled to enforce it against 
the person who made the agreement. There is a personal liability on the part 
of Mrs. Mackertich to bring the property in, not by way of charge, but by way 
of compelling her to perform the agreement. 

The Court here intimated to Mr. Kennedy that it would not bo nece88#ry 
for him to go into the other questions in the appeal. 

Mr. Pitgh and Mr. T. Apcar for the Respondent were not called upon. 

The following Judgments were delivered by the Court (Gaeth, C J., and 
CUNHINGHAM, J.>. 

Garth, G.J. —This is an appeal by the plaintiffs against the judgment of 
the Court below, so far only as it concerns the defendant, Sarah Amelia 
Maokertich. Against the other two defendants the learned Judge made a 
decree, but refused to make one as against Mrs. Mackertich. 

The daint against her was of this nature. 

m 
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By a deed, dated the 1st of February 1880, Mrs. Mackertich gave to her 
husband, M. J. N. Mackertich (since deceased) a power-of-attorney to sell or 
mortgage a one-fifth share of a house in Elysium Row, to which she was 
entitled in her own right. 

Being so empowered, Mr. Mackerticli in the month of September in the 
same year, arranged to borrow from the plaintiffs’ Bank a sum of Rs. ^,000, 
and on the 1st of October they lent him that money upon the security of a 
promissory note of that [320] date signed ^ himself, and Hem Ohandra 
Bannerjee (the other defendant in this suit) and also signed by himself as 
attorney for his wife, Mrs Mackertich. The note was m this form. (See 
ante, p. 316). 

Having obtained the Rs. 8,000 upon this security, Mr. Mackertich 
(apparently with the plaintiffs’ knowledge), sold his wife’s one-fifth share of 
the house to some third person on the 28th of January 1881 for a sum of 
Rs 13,000, and having received the purchase-money, he died on the following 
day, the 29th of January 

His estate then came into the hands of the Administrator General to bo 
administered iu.due course of law, and with it the Rs. 13,000, and this suit 
was afterwards brought by the plaintiffs to recover the sum due for principal 
and interest upon the promissory note against the \dmmistrator-General (as 
representing Mr. Mackertich’s estate and Hera Chandra Bannerjee upon their 
personal liability, and as against Mrs Mackertich), praying that the Rs. 8,000 
and interest might be paid out of the Rs. 13,000 m the hands of the Adminis¬ 
trator-General. 

It seems clear that the power-of-attorney gave Mr Mackertich no right 
to pledge his wife’s personal credit by the promissory note, so that the only 
way in which she could be affected would be by charging hei Rs 13,000 in 
the hanfls of the Administrator-General with the amount duo upon the note, 
as representing the one-fifth share of the property which hei husband had 
agreed to mortgage. 

Mr. Kennedy has contended here for tlie appellants (as he did in the 
Court below), that the oue-fifth share liaving lieen sold after the note was 
given, the proceeds of the sale became subject to the charge m favour of the 
plaintiffs’ Bank in the same way as the property itself was so subject before 
the sate 

To this Mrs Mackertich’s first answer was, that the note was not register¬ 
ed, and although it might be admissible m evidence as a promissory note, or 
even as an agreement to execute a mortgage, it was not available in any way 
to the plaintiffs, as a mortgage, or as creating any interest in the mortgaged 
property, without registration. 

It 18 upon til/!* point, and this point only, as we understand, that [sai] 
the judgment of Mr. Justice PiGOT proceeds He held that this document 
could not be put m evidence, or be treated as creating an interest in land, 
o» in the Rs. 13,000, the produce of the land, inasmuch as it had not been 
registered. 

But he considered that the document was receivable in evidence and 
available for atiother purpose, namely, that of charging the other defendants 
personally with the amount of the debt, and he accordingly gave the plaintiff 
a decree against those defendants personally. 

In arriving at this conclusion the learned Judge appears to have relied 
upon a case decided by Mr. Justice WEST in the Bombay High Court. 

In that case a suit was brought for specific performance of an agreement 
to purchase a house, which was to this effect: —‘ This day I have sold to you 
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my house in which I live, for Rs, 1,900 ; and on account thereof I have receiv- 
ed 100 as earnest at the time of execution of this bargain. And 

M to the rememing Be. 1,800 the same are duly to be paid to me within one 
day, when you will get the deed made in your favour.” 

This document was not registered, and the question arose, whether, inas- 
mucn as the transaction had been partially carried out under it, and an 
interest in the property created m favour of the purchaser, the document was 
admissible in evidence for the purposes of the suit, without being registered, 
and as I understand Mr. Justice WEST, his view was much the same as that 
taken by Mr. Justice PiGOT heie. 

He considered that although as creating an interest in land the document 
was not receivable in evidence, it might be used for the purposes of the suit, 
namely, for the purpose of obtaining a specific performance of tlie agreement. 

This really seems the only sensible way of reconciling the provisions of 
clauses {h) and ‘ (/t) of s. 17 of the Registration Act. By clause (6) any 
document which purports to create an interest in land requires registration, 
and if not registered, it is (by s. 49) not available as affecting the property 
comprised therein. But by clause {h) any document not itself creating an 
interest in land, [322] but merely a right to obtain another document which 
would create such an interest, does not require registration. 

We all knovft that there are a groat many documents coming within the 
description of clause {h) which may amount nevertheless to what are called 
equitable mortgages, and so create an interest in land. As such, they would 
require to be registered, though as mere agreements to mortgage, they, under 
clause (A), would not. Tlie only wav, tlierefore, of meeting the difficultv seems 
to be, to hold that they arc available for the one purpose without registration, 
but not for the other 

This is only extending to that class of oases the principle which*we have 
laid down m the Full Bench case of Ulfiitunnissa v. Hossein Khan (1 fj. R., 
9 Cal, 520) 

It is clear, that if we were to hold that equitable mortgages when they 
are in the form of agreements to mortgage, do not require registration, such 
instruments would be generally used instead of legal mortgages, for the very 
purpose of avoiding registration , whilst, on the other hand, if we hold that 
any document which amounts to an equitable mortgage cannot be used as an 
agreement to execute a mortgage, we should be defeating the clear intention of 
clause [h) of the Registration Act 

Mr Kennedy m the course of his argument reminded us of a large class 
of cases, which are to be found in the English Reports, in which diflBoult questions 
used formerly to arise, whether certain documents amounted to leases, or only 
to agreements for leases. As leases they required one kind of stamp, as 
agreements for leases another kind of stamp. Now these cases rather serve to 
illustrate the principle, upon which I think we ought to decide the present 
question. ^ 

After the passing of the Act 8 and 9 Viet., c. 106 (the Act to simplify 
the transfer of property), all doubts with regard to these doojiments were at 
an end, because by s 3 of that Act, all leases which were required bv law to be 
in writing (tliat is, all leases for three years and upwards), were void unless 
made by deed, and the consequence was, that no document which secured to 
the lessee an interest for more than three years was [323] valid as a hase, unless 
made by deed But from that time the Courts were in the habit of constru¬ 
ing those documents, which under the Act were as leases, as agreements 
for leases, in order to render them effectual. 
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So here, although we must treat a dootwuent like the present as ineff^taal 
to create any interest in land, we may treat it as valid for any other legitinaate 
purpose. Thus, we may deal with this instrument as a promissory note, or as 
an agreement to execute a mortgage. 

Mr. Kennedy goes so far as to contend, that even treating the document 
as a mere agreement to mortgage, his clients would be entitled under it 'lo a 
charge upon the Es. 13,000. 

But I think that is not so. Unless they can treat the note as an equitable 
mortgage, the plaintiffs cannot, in my opinion, claim a charge upon the 
Rs. 13,000. 

I think, therefore, that the Court below was right, and that this appeal 
should be dismissed with oosts'on scale 2. 

I should add that even supposing that this document were admissible 
and efieotual, as Mr Kennedy contends, I think that other questions of equity 
would probably arise, which we have now abstained from considering. The 
defendant, Mrs. Mackerticb, has not been called upon to go into her case at all. 
In fact we have stopped Mr. Kennedy from going into any other question, 
except that which was decided by the Court below. 

Cunningham, J.—I agree in thinking that the judgment of the Court 
below must stand. 

Mr. Mackerticb having a power-of-attorney to sell or mortgage his wife’s 
property, signed on her behalf a joint and several promissory note for 
Es. 8,000, and as collateral security agreed to assign by way of mortgage her 
interest in certain property. 

The plaintiffs state that subsequent to this Mr. Mackerticb effected a sale 
of the property for Rs 13,000, and this Rs. 13,000, on Mackertieb’s death, 
passed into tlie hands of the Administrator-General. The plaintiffs complain 
that the Administrator-General refuses to recognize their claim on the specific 
Rs. 13,000 wfiich they say is liable fco the debt, but regards it merely as enforce¬ 
able against the general property of the deceased. 

[3243 The question, therefore, raised in the case is the plaintiffs’ right, in 
virtue of this document, to follow the sum of Rs. 13,000 in the hands of the 
Administrator-General, and render it liable for the debt which the joint and 
several promissory note created 

I think that what was said in the Court below, and has just been said by 
my lord, makes it clear tiiat it is only by treating this document as a mortgage 
and investing it with all the effects of a mortgage that we could do what the 
plaintiffs ask, and as I think we are precluded by the Registration Act from 
allowing it to have this effect, I agree in thinking that the appeal must be 
dismissed. 

Appeal dismissed. 

Attorney for '\ppellants; Baboo Gonesh Ch. Chmider. 

Attorney for Respondent. Mr. Garruthers. 

m NOTES. 

[I. EQUITABLE HORTOAGE-REOIBTRATION- 

Wlien the m|trument operates as a mortgage, it requires registration if it is of the value 
of over Rs. 100 .—10 Cal. 316 , 12 Mad. 505 ; 10 Bom 634. But if it merely evidenees a 
deposit of title deeds m pursuance of an equitable mortgage already made, it does not reqnira 
registration .—13 Cal. 322 ; 83 Cal. 410. 

II. AGREEMENT TO EXECUTE A MORTGAOE- 

Does not require registration .—28 Mad. 54 , 1889 P. R. 184. 

III. UNREOIETERBD DOCUMENT—ADMISSIBILITY IN EYIOENCE- 

on this point, 12 Mad., 605 , 19 Bom , 36 ; 9 Bom., 63 ; 10 C P. L. B. 107 ^ 
Bom., 553; S C. P. I». E. 102.3 
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PBIVY COUNCIL. 

T}ie 20th and 21st June and 11th July, 1888. 

Peesent 

Lord Watson, Sir B. Peacock, Sir E. P. Collier, Sir E Couch, 

AND Sir a. Hobhouse. 

Isri Dut Koer and others .. .Plaintiffs 

versus 

Hansbutti Koerain and others.Defendants 

[On appeal from the High Court at Fort William in Bengal ] 


Declaratory decree. Suit Jot —Civil Procedure Code (Act Vlll of 1859), s 15 — 
Hindu widow'^ control over savings of the income of her limited estate 

A suit brought during the lifu of ,I Hindu widow by the ptcsumptive heir, entitled on 
her death to the possession of the propert\ in which she held her limited estate, to have an 
alienation by her declared to operate only for her life, is among the exceptions to the general 
rule established by decision upon Act Vlll of 1859, s 15, viz , that, except in certain cases, 
a declaratory decree is not to be made unless the plaintiff shows a title to, though he does 
not ask for, consequential relief * 

• 

Held, that although to grant a declaratory decree under the above section was discre¬ 
tionary with a Court, yet in a suit of this class, known to the law, and in many cases the 
only practical mode of enforcing the presumptive heir’s right to interfere w'lth the widow’s 
alienation, the grounds for the discretionary refusal of the decree should be strong. In this 
case, the difficulty of the question raised, and the expense of the litigation, which had been 
referred to as grounds for refusing it, were insufficient reasons 

[S2S] A widow’s savings from the income of her limited estate are not her stndhan ; and 
if she has made no attempt to dispose of them in her lifetime, there is no dispute but that 
they follow the estate from which they arose. But it is not always possible to fix the line 
which separates accretions to the husband’s estate from income held in suspense in the 
widow’s hands, as to which she has not deterinined whether or not she will spend it Where, 
however, both the family property, and property purchased by the widow out of savings from 
her income were alienated by her with the object of changing the succe.s8ion, held, that 
accretion was clearly established, and that the after-purchases were inalienable by her for 
any purpose that would not justify alienation of the original estate. 

A daughter, obtaining a transfer from her deceased father’s widows of their interests m 
bis estate, does not acquire thereby an estate valid against the title of the father's collateral 
heirs, expectant on the deaths of the widows. 

Appeal from a decree {24th June 1879) of the High Court of Bengal, 
reversing a decree (17th September 1877) of the First Subordinate Judge of 
Tirhoot. 

The question raised on this appeal related to a gift made by the two 
widows of a deceased Hindu to the daughter of one of them, comprising 

• Kattama Natchtar v, Dorasmga Tever (L. E. 2 I A. 169 , s C., 15 B. L. B. 8.3). 
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property in which the widows held their limited estate, and also property 
purchased by the widows out of the accumulated income from the same source. 
As to whether a declaratory decree, under Act VIII of 1859, s. 15, should have 
been made in favour of the presumptive heirs of the deceased husband, declar¬ 
ing that the gift operated only for the lives of the widows, the judgment of the 
High Court (see Hansbuth Koerain v. Ishn Dutt Koer I. L. R. 5 Cal. 512), 
differed from that of the Court of First Instance. 

The appellants, the plaintiffs in the suit, were the sons of the brothers, 
with other near sapindas, of Budnath Koer, the husband, who died in 1857, 
leaving a daughter, Dyji Ojhain, in whose favour the widows made the gift in 
question by deed dated 21st December 1873. This daughter afterwards died, 
herself leaving a daughter, with whom the widows were defendants in the suit, 
and now respondents. 

By the,deed of 2ist December 1873, the widows gave to the daughter, with 
immediate possession, the property which had belonged to their deceased 
husband, consisting of shares in village lands specified in a schedule to the deed. 
Also other village lands [326] described m another schedule as “ mahsoob 
khas,” or property of which tliey had the entire control. A third schedule 
comprised other interests in land of which the owners were to retain possession 
during their lives without power of alienation. 

The object, generally stated, of the suit brought by the presumptive 
heirs of Budnath Koer was to have this deed of gift, so far as it might control 
the inheritance after the widows’ deaths, declared invalid against them. They 
alleged that the properties m the second schedule had been bought by the 
widows out of income, and were subject to the same rule of inheritance as the 
parent Estate. The defence (amongst other things) denying that the property 
in the second schedule could be claimed as belonging to the estate of the 
deceased husband, maintained that the plaintiffs, showing no title to relief, 
before the deaths of the widows who were alive could obtain no such 
declaration. 

The Subordinate Judge of Tirhoot, Mr. W. DeCosta, found that the pro¬ 
perty m the second schedule had been purchased by the widows out of the 
income of the family estate, to which he, therefore, held it to be an accretion. 
Referring to all the property, he held that there was no principle of Hindu law 
permitting a gift by a widow to her daughter, next in the line of succession, to 
defeat the rights of the presumptive heirs , and that to allow the donee’s 
daughter to take as heir an estate of inheritance, through her mother, would be 
to change the legal coarse of descent, and was inadmissible. He, therefore, 
made a decree declaring that the deed of 1873 could not defeat the plaintiffs’ 
right to succeed on the deaths of the w'idows, to the family estate ; and that the 
properties purchased hy the widows were an increment to the estate, and subject 
to the same rule of succession. 

The Higt Court (AlNSLiE and BboughTON, JJ.) confirmed the finding 
that the property in the second schedule had been acquired out of savings 
from the income of the widows’ limited estate. But, on a review of the 
decided oases relating to the widows’ power over accumulations, they 
observed that it bad not been precisely determined what that power was. 
The authorities were rather in favour of her being able to alienate the 
proceeds of her own savings. If the Court had been bound to make a decree, 
it would have naade a reference to a Full Bench in regard to the conflict 
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ba-C327ltween the oases of Gros\. Amirtamoyt Dasi (4 B. L. R., 0. C. 1) and 
Puddamom Dossee v. Dwarhanath Biswas (25 W. E. 335). They held it expe¬ 
dient to refuse a declaratory decree, having a discretion to do so. The 
judgments of both Judges are reported in the Indian Law Reports, 6 Cal., 
p. 612. 

On this appeal— 

Mr. C. W. Arathoon, for the Appellants, argued that the grounds given by 
the High Qourt for withholding a declaratory decree were insufficient. In the 
first place, without dealing with the question of the accumulations, a suit by 
the reversioners would lie at once to sot aside sq much of the widows' transfer 
of the family estate as would, if undisputed, operate to deprive them of the 
succession. Such a suit was mentioned in Act IX of 1871, sch. II, art., 124, 
and in Act XV of 1877, art. 125, where the period of limitation, twelve years 
from the date of the alienation, was fixed for it. This class of suits was also 
expressly exempted in the judgment in Katama Natchiar v. Dora Singa Tever 
(L. R. 2 I. A. 169 , S C., 16 B. L, R. 83) from the general rule requiring that 
the plaintiff seeking a declaratory decree should be in a position to claim 
consequential relief, and referred to m the words of the judgment —“ The right 
of a reversioner to bring a suit to restrain a widow, or other Hindu female, in 
possession, from acts of waste, although his interest during her life is future, 
and contingent, suits of that kind form a very special class, and have been 
entertained by the Courts ex necessitate rei." Again, in Gobindmom Dasi v. 
Shamlal Baisakh (B L. R Sup Vol. 48) it had been decided that the rever¬ 
sionary heir might, during tJie life of the widow who had alienated the family 
estate, commence his suit to protect his title to the future possession after 
her death. It was necessary as soon as possible, in many cases, to question 
the widows’ act, and this class of suits was not open to objection, although 
brought by heirs entitled only in expectancy, whose interests might never 
take effect. 

Secondly. —On the question' whether bv Hindu law the widow could 
dispose of the invested accumulations, and also whether she [328] could by 
releasing to a daughter confer an absolute estate on the latter, no such 
power existed. 

The profits of her limited estate were not the widow’s stridhan, but 
unless they were, she could not dispose of them in the manner attempted. 
The daughter could not acquire an absolute estate by taking a transfer from 
the widows, nor could she transmit such an estate to her heir A daughter’s 
estate is not stridhan, Chotayiall v. ChwinolaU (L R. 6 I. A. 15 , s.c:., I. L. R., 
4 Cal., 744). The Mitakshara, which governed the parties, admitted no right 
on the part of women holding limited estates to make separate estate 
out of them. 

Mr. J. H. W. Arathoon, for the Respondents, argued that the (feed of gift 
of 1873, on its true construction, conferred only an estate foi the lives of the 
widows in the corpus of the family estate. This the widows had power to 
transfer, and so far there could be no ground for claiming a declaratory decree. 
On the question of the accumulations, which was the second point, the judg¬ 
ment of the High Court, withholding the decree on grounds of discretion, was 
correct. He cited Sreenarain Mitter v. Eishensnndari Dasi (11 B. L. E. 171), 
Tekait Doorgapersad Singh v. Tekaitm Doorga Koonwari (L R 5 1. A. 149), 
Bamanand Koer v. Baghunath Koer (I. L. E., 8 Cal. 769). 
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Should it, however, be necessary, in order to show that there was no 
ground for a declaratory decree, to rely on the widow’s power to dispose of 
the accumulations, the inclination of the Judge’s opinions, stated in the judg¬ 
ments, was m accordance with the Hindu law. The widow could make a gift 
of accumulated income. He referred to the decision in Pvddamom Dossee r. 
Dioarkanath Bisivas (25 W. B. 335), that a purchase having been made by a 
widow out of the income of her limited estate, it was competent to her to 
alienate such purchase, in whole or in part, or convert it back into money. 
He cited also, Soorjeemoney Dossee v Denobundhoo Mullick (9 Moore’s I. A. 
123), Conda Kooar v. Kooar Oodey Singh (14 B. L. E. 159). 

Mr C. W. Araihoon, in leply, referred to the judgment of MiTTER, 
J., in Eery Kolitani Moneeram KoLtta (13 B. L. B. 1) at page 8 of the report 
£329j in 13 B. L. B , also to Bhugwandeen Doobey v. Myna Baee (11 Moore’s 
I A., 487) , Chundrahiilee Debta v Brody (9 W. B., 584) ; Nthalhhan v. Hur 
Churn Lai (l Agra H. C , 219); BhaghatU Daee v. Chowdry Bholanath Thakoor 
(L. E., 2 I. A , 256, S.c , I. L E., 1 Cal., 104) , and Grose v. Amirtamayt 
Das% (4 B L. B , O C , 1) 

He cited the opinion of Macpherson, J , who said that, “ although the 
theory of the Hindu law is that the income of the husband’s estate shall go to 
the widow for her maintenance and for the performance of pious duties, that 
theory by no means necessaiily embraces the large lump-sum of accumulations. 
According to all the older authorities on Hindu law, accumulations should be 
treated m the same way as the corpus , and I think they should be so treated 
now, in the absence of any distinct authority to the contrary.” 

He also cited Elberling on Inheritance, Chapter V , Strange’s Hindu law, 
Vol. I, Chap. I, paras. 2 and 3 , Dayahhaga, Chap. IV, s. 1, Mitakshara, 
Chap. II, s. 11 , Vayavastha Darpana, 44 , Vivada Chintamoni, on separate 
property of women 

Their Lordships’ Judgment was delivered on a subsequent day (July 
11th) by 

Sil* A. Hobhouse.— This is a litigation concerning the succession to the 
estate of one Budnath Koer, a Hindu who died towards the end of the year 
1857. He loft two widows, Hansbutti and Chunderbutti, who are still living, 
and one child, the daughter of Chunderbutti, who was named Dyji Ojhain, and 
who has since died, leaving only a daughter On the death of Dyji the col¬ 
lateral male relatives of Budnath became his presumptive heirs, subject to the 
interest of the widows They are the plaintiffs and the appellants. The 
defendants and respondents are the two widows, and Bachni the daughter of 
Dyji. 

On tjie 2l8t December 1873 the widows executed a deed, whereby, after 
stating that with the exception of Dyji, there was no heir of their husband or 
of themselves,,^ they made a gift to her of certain lands and villages, only 
retaining to themselves a life inter-[330]est in part of them. Some of the 
property is described as mouzahs exclusively acquired by the widows out of their 
own fund, and the rest is described as having been left by their husband 
Budnath. 

Dyji died in the year 1876, and in the course of the next year the plain¬ 
tiffs brought their suit. The material parts of the prayer are for a decision 
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that the deed of December 1873 is null and void as regards the reversionary 
interests of the plaintiffs, and for a declaration that the properties acquired by 
the widows are part and parcel of their husband’s estate. 

By their written statements, and by the mouth of their pleader, the three 
defendants set up in substance the same defence. They say first, that the 
plaintiffs having only a contingent interest cannot maintain the suit; secondly, 
that if a widow releases her interest to her husband’s heir presumptive, which 
Dy]i was, the absolute interests becomes at once vested in such heir, and there¬ 
fore the inheritance devolved on Bachni; tliirdly, that at least the properties 
which were purchased by their own money either received from their 
parents or given to them b*v Budnath during hi's lifetime formed no part of 
Budnath’s estate. 

In the month of September 1877 the case was heard and decided by the 
Subordinate Judge of Tirhoot. He found that the properties purchased by the 
widows were so purchased out of the profits of Budnath’s estate, and were 
accretions to that estate. He hold that the conveyance to Dyji did not vest 
the inheritance in her, because she was heir only to a woman’s estate, and the 
prescribed course of inheritance would be changed if she took an estate trans¬ 
missible to her own heirs And he gave the plaintiffs the decree they asked. 

The defendants appealed to the High Coui-t, and in June 1879 the case was 
heard by a Divisional Bench, consisting of Justices AlNSl.lE and BliOUGHTON, 
who reversed the decree below and dismissed the suit with costs From 
that decree the plaintiffs bring the present appeal 

The learned Judges think that the first part of the plaintiff’s prayer ca^inot be 
entertained, because it is clearly competent to the widows to convey their own 
interest, because as regards Budnath’s original property it is not necessary 
to construe the deed of 1873 as doing more, and because as regards the after¬ 
purchases [8313 the widows only convey such legal interest as they believe 
themselves to hold Their Loidships are unable to follow this reasoning, even 
when confined to Budnath’s original estate The defendants have not met 
the plaintiff's by saying tliat by the conveyance Dy]i got nothing more than 
the widows’ inteiost; they have contended that bv coalition with Dyp’s 
inheritance it gave her an estate transmissible to her own heirs. If then the 
true construction of this transaction be that it pas.ses only the widows’ interest, 
it materially concerns the plaintiffs to have that construction established. 
In this part of their prayer they ask nothing more favourable to themselves, 
and as between themselves and the defendants who allege an adverse con¬ 
struction, they are clearly entitled to as much, unless they are excluded by 
the rules relating to declaratory decrees 

The after-purchases fall under the same observations , and with respect to 
them two other substantial questions are raised, one of fact and on^ of lav. 
First, the defendants deny that they were made out of the proceeds of 
Budnath's property, and this issue has been decided against them ifl both Courts, 
and is no longer a matter of dispute. Secondly, they contend that such 
purchases are not to be treated as accretions to the property from the proceeds 
of which they were made, but belong to the widows who made them 

The learned Judges below do not treat the latter question as unimportant 
to the plaintiffs ; but they consider it to be one of great difficulty, unsettled by 
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authority, and requiring reference by a Full Bench. In their judgment there¬ 
fore the case is not a proper one for a declaratory decree. Mr. Justice AlNSLIB 
states the principle of their decision as follows ;— 

“ It seems to mo that we ought not to allow this suit to be protracted and great addi¬ 
tional expense to be incurred, when it is quite possible that the widows or one of them may 
survive the plaintiffs, so that the estate may never vest in them and the decision arrived at 
may prove no bar to further litigation. 

“ For the purposes of this appeal it is sulBciont to say that the Court will not, in a 
declaratory suit, decide intricate questions of law, when no immediate effect and possibly no 
future effect can be given to its decision, and when the postponement of the decision to the 
time when there may be bo-[332]foro tho Court some parson eutitled to immediate relief 
(if the decision is in favour of the plaintiff) will not prejudice lus rights m any way. ’ ’ 

This suit was instituted before the passing of the Specific Belief Act, and 
its propriety must be tried by the law as it stood under s. 15 of the Procedure 
Code of 1859 Tliat section does not confer any right to declaratory relief in 
any given case, but merely enacts that no suit shall be liable to ob]0Ction on 
the ground that a raeiely declaratory decree is sought, and that it shall be 
lawful for the Civil Courts to make binding declarations of right without 
granting consequential relief 

It is true that the apparently wide door here opene’d for declaratory suits 
is greatly narrowed by the decision that, as a general rule, the Court shall 
not make a declaration except in cases in which the plaintiff could if he chose 
seek some consequential relief That doctrine was clearly laid down in the 
case oiKattama Natchiai (L. E.2 I. A., 169 . S.C.15 B.L. K.,83), butitwas there 
stated to be subject to exceptions. Their Lordships think, and here they agree 
with tWe learned Judges below, that such a suit as the present falls among the 
exceptions. 

It is laid down, and in their Lordshipt,’ opinion correctly, in Shama Churn 
Sircar’s Vayavastha Darpaiia, that ‘‘ if a widow, without consent of her hus¬ 
band’s heirs, dispose of his property for purposes not sanctioned by law, they are 
entitled to interfere and prevent any such wrongful alienation by her ” (Yaya- 
vastha Darpana, Vayavashta 44) Yet it is clear that a widow may alien her 
own interest If then she executes a conveyance valid for her own interest 
but purporting to convey a larger interest to the grantee, it is difficult 
to see how the reversioner can get any relief except a declaration that the 
conveyance is void pro tanto He cannot set the deed aside, because it is 
partly valid , nor can he alfect the possession, which the widow has a right to 
keep or to givp up to another. Such suits as the present one would seem to 
be, at least in many cases, the only practical mode of enforcing the heirs’ right 
to interfere with a widow’s alienation. That they are known to the law is 
clear, for Act IX of 1871, art. 124, prescribes the time for bringing a “ suit 
during the life of a Hindu widow by a Hindu entitled to the posses-[3383 
sion of land on her death, to have an alienation made by the widow 
declared to be void except for her life.” That is precisely the first part of the 
plaintiffs’ prayer in this suit. And the person “ entitled ” must mean the 
presumptive heir who would be entitled if the widow died at that moment. 

Tt ib true that the foregoing considerations do not settle the case, for there 
remains a discretion in the Court, which may find it, as the High Court has 
found it, inexpedient to grant the relief asked. But their Lordships think that 
a strong ease of inexpediency should be shown for refusing declaratory relief 
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to classes of persons expressly recognized by the law as suitors for such relief. 
They do not say that there may not be such a case, but they cannot find it 
here. 


The only reason assigned for refusing relief on the ground of discretion is 
that part of the case raises a difficult point of law, the decision of which, though 
involving expense and delay, may after all not be binding upon the actual 
reversioners. That may be a reason more or less weighty according to cir¬ 
cumstances. In this case it does not apply to the original estate of Budnath, 
as to which the plaintiffs are clearly right and the defendants clearly wrong in 
their contention. Nor is it readily conceivable that the decision will be 
fruitless; because the question of law is of such a nature that its decision, 
though not binding as res judicata between the widows and a new reversioner, 
would be so strong an authority in point as probably to deter either party from 
disputing it. 

Moreover, it is to be observed that objections resting on the difficulties of 
the dispute are of much more weight in a preliminary stage than in a Court of 
Appeal. If the defendants had in the first instance objected to declaratory 
relief and had taken the opinion of the Subordinate Judge on that point, there 
would then have been more ground for refusing relief in order to save expense 
and litigation. But thev did not do that They disjiuted the whole case 
of the plaintiff. An important issue of fact, and two important issues of law, 
were decided by the first Court in the plaintiff's’ favour After all this it comes 
very late for the Court above to reverse the action of the Court below on the 
ground of discretion and in order to save further litigation and expense. 

[334] For the above reasons their Lordships think that they are bound to 
decide the issues raised in this case. ^ 

So far as regards the contention of the defendants that Dyji could by the 
conveyance take an absolute estate transmissible to her heirs, the High Court 
have not expressed any opinion adverse to that of the Subordinate Judge, and 
their Lordships need do no more than express agreement with him. 

The difficult question of the after-purchases is very ably discussed by the 
learned Judges below, who would probably, if compelled to decide, have decided 
against the plaintiffs The difficulty is enhanced, if not created by the later 
current of decision, which gives to the widow a more free and complete usufruct 
of her husband’s property than is accorded to her by the texts and earlier 
decisions, a modification of the law which is strongly illustrated by the 
conflicting opinions of Mr. Justice Dwabkanath Mittbr and his colleagues in 
the case of Kery Kohtani (13 B. L. B., 1). 

The question was argued at the bar as though it were necessary to divide 
all the property of a widow into two classes , one being her stridhan, and the 
other her husband’s estate over which she has the widow s right and no more. 
But the very question is, whether, having regard to the widow’s freedom in 
enjoying her husband’s property, and to her established right to alienate her 
own interest in it, she has not a kind of property the nature of w'hich must 
retnain undecided till her disposal of it or her death. It is impossible to read 
Mr. .Justice Ainslie’S forcible agrument, without feeling that it is difficult to 
specify the point of time at which the widow' loses her control over the unex¬ 
pended portion of her income from her husband’s estate. If she may spend or 
give away the whole, may she not put some by ? If she saves one year or 
month, may she not spend those savings the next year or month ? If she may 
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save and spend again may she not place her savings so as to get some income 
from them ^ And so on through all the steps of the sontes. 

To decide this question it is necessary to examine the authorities, which 
are by no means in accord. But their Lordships do not treat as authorities on 
this question the numerous cases cited at the bar, to show that a widow’s 
savings from her husband’s [333] estate are not her stndhan. If she has made 
no attempt to dispose of them in her lifetime, there is no dispute but that they 
follow the estate from which they arose. The dispute arises when the widow, 
who might have spent the income as it accrued, has in fact saved it and after¬ 
wards attempts to alienate it. And the existing conflict of opinion upon it 
makes it desirable to pass the authorities briefly under review. 

The earliest case which is relied on as an authority for the widow’s power 
of alienation was decided by this Board in the year 1862, viz., Soorjeemoney 
Dossee v. Dinobumiho Mullick (9 Moore's 1 A. 123) The case, however, was 
of a different sort. A Hindu testator’s estate was under administration, and 
there was dispute as to interests taken by some of the parties. One of them 
died during the litigation, leaving a widow He was ultimately declared to be 
entitled to an absolute interest m a share of the property, and the question then 
arose, how the income which liad accrued from his share should be disposed 
of. The Supreme Court held that both the income which accrued during 
his life and that which accrued after his death should be held by his widow in 
that character. On appeal that decree was varied, and it was declared that, 
so far as regarded the accumulations after the death of the legatee, his widow 
was entitled to them absolutely in her own right Here, then, the widow had not 
saved the income in question , she had never had the option of saving or 
spending it, and all that was done was to recognize her right to the full 
usufruct and control over it. 

In the year 1866 the High Court of Agra expressly decided the point in 
question A Hindu widow purchased property and afterwards alienated it. 
The Court first found that it was purchased with the proceeds of her husband’s 
property, and then held that it was ancestral and the alienation invalid {Nthal 
Khan v. Hur Churn Lai, 1 Agra H C. 219) 

In the case of Grose v Amirtamayi Dasi (4 B. L. R. 0., 1) Mr. Justice 
MacPHEESON held, while saying that he had formerly thought the contrary, 
that accumulations ought to follow the corpus In that case, however, the 
accumulations accrued before the widow recovered the estate, and the opinion 
expressed by Mr Justice Macpheeson [336] seems to be at variance with the 
decision in Sorjeemoney Dossee v. Dinobunclho Mullick 

In the ease of Bholanath v. Bhagabatti (7 K L E., 93) decided in 1871 the 
Calcutta High Court (JACKSON and AlNSLIE, JJ ) held that a Hindu widow 
could not alienate property acquired by her out of the income of the husband’s 
estate, but that she could make valid gifts to her daughter and grand-daughter 
by buying property in their names. This case came before the Privy Council 
in 1875, when it was held that the widow held the husband’s estate not in her 
capacity of widow but as taker of a life interest under a settlement. But in 
their judgmei^ the Board said : “ If she took the estate only of a Hindu widow, 
one consequence no doubt would bo that she would be unable to alienate the 
profits, or that at all events whatever she purchased out of them would be an 
increment to her husband’s estate ” (Bhabut Daee v. Chowdhry Bholanath 
Thakoor, L. B. 2 I. A , 256). 

In the year 1874, before the appeal in the last case was heard, another 
case in which the point was discussed had come before the Board, Gonda Koer 
V. Oodey Singh (14 B. L. B., 159). In that case there was no alienation 
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by the widow, and the Board treated the point thus : “ It, therefore, becomes 
unnecessary to decide what might have been the effect of a distinct intention on 
her part, if it had been proved, to appropriate to herself and to sever from the 
bulk of the estate such purchases as she had made with the view of conferring 
them on her adopted son.” As the case stood, the w'ldow's jmrohases accrued 
to her husband’s estate. 

In 1876 the point came again before the Calcutta High Court. Tlie 
Division Bench, consisting of Judges JACKSON and Macdonell, thought tliat 
their decision might be rested on other grounds, but expressed themselves as 
prepared to base their decision on the ground that a Hindu widow, having 
purchased land with the money derived from the income of her husband’s 
estate, is competent afterwards to alienate her right and interest in whole or in 
part to reconvert the land into money, and to spend it if she chooses Piuldo- 
vionee Dossee v. Dwarkanath Biswas (25 W E., 335). 

[817] This is the state of the authorities, and their Lordships, diffeiing 
from the learned Judges below, think it must he taken as adverse to the claim 
made on behalf of the widow. They do not rest on what was said by them in 
liholanath's case, as decisive of this case, for tlie observation must he taken as 
applied to tlie then pending case, and it was, inoieover, extra-judicial, and is 
fairly open to the quahffcatjpns with which Mi Justice AlNSLiE reads it Nor 
do they think it possible to lay down any sharp definition of the line which 
separates accretions to the husband’s estate from income held m suspense in 
the hands of the widow, as to which she lias not determined whether or no 
slie will spend it. As before said, tliey feel the force of Mr. Justice Ainslie’s 
reasoning on this point 

In this case the properties in question consist of shares of lands, in which 
the husband was a shareholder to a larger extent They were purchased within 
a sliort time after his death in 18^7. No attempt to alienate them was made 
till 1873. The object of the alienation was not the need or the person&l bene¬ 
fit of the widows, but a desire to eliange the succession, and to give the inherit¬ 
ance to the heirs of one of themselves in preference to clieir husband's heirs. 
Neither with respect to this object, nor apparently in any other way, have the 
widows made any distinction between the original estate and the aftei-pui- 
ohases. Parts of both are conveyed to Dyji immediately, and parts of both are 
retained by the widows for life. These are circumstances winch, in their 
Lordships’ opinion, clearly establish accretion to the original estate, and make 
the after-purchases inalienable by the svidows for any purpose which would 
not justify alienation of that original estate 

The result is that, in their Lordships’ opinion, the decree of the High 
Court should be reversed, and that of the Subordinate Judge restored, and that 
the respondents should pay the costs incurred in the Higli Court and the costs 
of this appeal. They will humbly advise Her Majesty in accordance with this 
opinion. Appeal allowed 

Solicitor for the Appellants. Mr. T. L. Wilson. 

Solicitors for the Eespondonts • Messrs. Henderson A Co 

NOTES. 

[1. INCOME, THOUGH ABSOLUTE PROPERTY, WHEN BECOMES ACCRETION TO THE 

ESTATE" 

This is the leading case on the subject; and there have been two subscHiucnt Jh-ivy 
Council decisions :—In (1887) 14 Cal. 887 at 393, there are observations as to such income 
being ^iwwl/octe part of the estate but in Saodamini Dasi v. The Adm%n%strator-Oe^u‘ial of 
Bengal (1892) 20 Cal., 488 P. C. (in the High Court (1689) 16 Cal., 674 ; 14 Cal., 861) these 
observations occur.— 

“ She did nothing to indicate an intention to make the fund received, or the interest on 
it, part of her husband’s estate which was in other hands or to justify the inference that .she 
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wishod it to revert to her husband’s heirs. It was said she had placed it in investment of 
a permanent nature. Had she done so, it does not appear to their Lordships that this circiun- 
Rtanoo alone would have added the funds to the estate devolving on her husband’s heirs. ” 
Str V Jihashyam Ayyangar J. in (1901) 28 Mad. 3Si alter discussing and explaining 
these three ca.seh observed that the prtmd facte presumption m the case of purchases from 
income which arc at one's absolute disposal, tliough the corpus is not, is in favour of the 
acquirer retaining dominion over it , and that the mere fact of the properties thus acquired 
by her being managed and enjoed by the widow without any distinction, along with pro¬ 
perties inherited from her husband, can in no way affect this presumption , since, being sole 
and separate owner of the two sets of properties .so long as she enjoys the .same, and being 
absolutely entitled to the income derived from both sets of properties, she cannot but manage 
and enjoy both sets of properties alike , and that purchasers from her can be expected to 
deal with her upon this presumption 

Sib S SUBBAMANl.v AYYAR aypioved of the above and held that properties purchased 
out of maintenance paid under a decree were stndhan — (1904) 28 Mad 1 

The points brought out in these cases as pertinent evidences of intention were (1) 
attempts to keep the two together in one line of succession, 10 Cal., 324 , 14 Cal , 387 , 
(2) there being no estate to w h ich the i ncoine would be accretion, (20 Cal , 433 , 28 Mad , 1) etc 
The Madras case was not followed in (1910) 7 1. C., 27 (Cal ,); whore purchases of immove¬ 
able property were held to stand on a diffeient footing, and income undisposed of and remaining 
in agent's hands at the death of the widow was held to be part of the corpu.s —(1911) 16 
C W N . 106 , (1911) 10 C W N , 834 distinguishing 10 Bom , 478. House built on 
husband’s site from debts on secnntv of husband’s estate which were paid off from income, it 
' was held, formed pait of the estate —(1902) 4 Bom , L. R , 655 

Property of husband saved out of income was held to fjQ with his estate —(1911) 10 C. 
W N , 834. 

II. ALIENATION—NEXT HEIR—CONSENT— 

In this case of 10 Cal , .324 it was held that bv the alienation of a limited owner to the 
next lieir, when the latter person is by the law of succession entitled to a life estate oiilv, the 
latter docs not take a higher interest the .ilienation—because the alienor alone drops out. 
See .also 14 All , 577 , 11 All , 254. 

Similar i*. the result when the alienation is made coiijointly with such ‘ limited ' next 
heir —14 MIA, 176,5 Bom , 563, 2.5 Bom , 129 . 32 Cal ,‘ 62 . 29 All , 331 P.C.—be¬ 
cause only the alienois' intcicst passes The result isdifferent when the next heir is a male -- 
30 All , ; , 10 C.il ,1102 • 

Likewise, the consent given by .i limited ovvner to such an alienation is utterly ineffectual 
and it has been held to be not even jnitna facte evidence of legal necessity—(1908) .35 
Cal., 1086 12 C W. N . 914 8 C L J , 120 unlike the consent given by males 

III. DECLARATORY DECREE—WHEN GRANTED— 

Though uo coiiscijiicnti.ll relief is claimable, it has been held that a declaratory decree 

maj bo passed in suits b> presumptive reversioners, on the ground of perpetuation of testi¬ 
mony, 10 Cal , 324 

But this IS not the only exception Allowing property to be wasted, e g. letting it to 
bo barred by limitation. oi acting coiitraiv to will, has lieen held .sufiicient ground to main¬ 
tain a declaiatory suit -(1906) 3 C. L J., 224 at 230. 

A widow being entitled to alienate her life interest, the meie fact of her alienation is not 
ground for a dcclanitoiv .suit —(1910) 8 M. L T 320 where the deed, being a deed of 
relinquishment, did not affect the reversionary inttrcst, (1!X)1) 5 C. W N., 445 where the 
deed was a mortgage tor a small portion of the debt which might be paid off from the income 
But wIk.i til" alienee’s name was allowed to be entered in the landlord’sshensta, (1884) 
10 Cal., 1003 , or where the life-interest was sought to be enlarged (1894) 22 Cal. 364, the 
suit was allowed. 

IV. DECLARATORY DECREE GRANTED BY LOWER COURT—APPELLATE COURT’S 
POWERS— 

Such decree should not be lightly interfered with —10 Cal,, 324.26 All., 238 - 28 
Mad. 57 

V. RES JUDICATA BY DECISIONS IN DECLARATORY SUITS OF PRESUHPTIYE 

REVERSIONERS— 

In this case^hich related to alienation, the Pnvj Council, in dealing with the use of 
declaratory decioes in such suits, observed (hat the decree would have a deterrent effect, even 
%f it be not binding on the actual reversioners The Madras High Court, having regard to 
certain ob.servatious of the Privy Council in suits relating to adoption, has invested decisions 
in declaratory »uits relating to adoption with the effect of res judteata and confined the observa¬ 
tions here to suits relating to alienations —(3906) 29 Mad. .390 (P.B ): 16 M L J 807- 1 
M.L.T. 183 ; contra (1902) 13 M. L. J. 359. ’ ‘ 

See also tht following cases • —27 Mad,, 588 , 22 All., 33 ; 382 ; 14 Bom, 51 • 22 Pal 
3.54; '3 C.L.J. lit at 231.3 ’ 
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[338] APPELLATE CRIMINAL. 

The 22nd September, 

Present• 

Mr. Justice Mittek and Mr. Justice Pigot. 


Brae 

versuti 

The Queen-PhnprohS. 


liioting — Penal Code, s. 150 — Manager oj indigo jacioiy. 

In order to convict the lUAU.iger of .in indigo factory under s 16G of the Penal Code, it 
must be shown by legal evidence (1) that a not w.is comnutted , (‘2) that the not, if commit¬ 
ted, was committed for the benefit of the accused , and (3) that the accused had reason to 
believe that a not was likely to be committed 

This was a prosecution under s. 155 of the Penal Code against the manager 
of an indigo factory, by which he was charged witli not having used all 
lawful means to prevent a certain not, which it was alleged had taken place 
between his servants on the one side and some other paitios, tenants of an 
adjacent landowner, on the other, the same having been committed for his 
lienetit, and he having had reason to believe that it wa.s likely to occur. 

The case for the prosecution was, that for a eonsidurablo time a dispute 
had been going on between the factory people and certain wots, concerning 
some lands, which the former had taken liy force liom the latter, and on which 
they had sown indigo, that suits had been brouglit in respect of these lands 
by the ryots ; that decrees had lieen obtained , and that finally they had been 
put in possession of them two days before the alleged occurrence took place. 
That several of the servants of the factory w'ere jiresent when possession was 
given by the nazir of the Civil Court, and that there was indigo sin inches 
high growing on the lands at this time That on the morning of the 9th 
March, at about 7 A.M , Brae, the manager of the factory, had been seen 
riding in the direction oi the lands in dispute, and that latter in the morning 
he, together with some of his own men, had passed close to, and inspected the 
indigo growing on them. That at about 10-30 oi 11 A M , a large body of 
factory servants armed with lathes, and [339*J one of ihem with a gun, went 
to the lands w'herethe decree-liolders were commencing tojilough up the indigo, 
that a not occurred, and that one of the tenant’s party was killed, having been 
shot by the jaj-ameen of the factory. That Brae was at his house two miles off 
when the riot occuired, and tfiat he had taken no .stojis whatever to jirevent it. 

Mr. Dunne for the appellant. A manager can only be ciiarged under 
s. 156 and not 155, and in order to make him liable, it must be shown that the 
acts committed were either directly or indirectly instigated by him. and were 
for the benefit of the owner or occupier of tlie land. 

In this case there is nothing to show that a not did actually take place, as 
no facts have been spoken to from which a common object can lie mfoired, 
except the death of the man who is said to have been sliot But it cannot he 
suggested that Brae instigated such a proceeding as tins, nor can it be said to 
have been for the benefit of the owner or occupier. The prosecution have also 
failed to show that the manager had any reason to anticipate a not, for the 
fact of possession having been given to the decree-holders would not of itself 
be sufficient to raise a presumption to that effect Further theie is nothing 
to show that Brae had any means at his command to prevent a not of the 
kind alleged. 

* Criminal Appeal No 633 of 1883, aganihl the order of Mr yv. (t. Iicare, Sub-DivisioUiij 
Magistrate and Justice of the Peace of Jhenidah, dated the ‘28th August 188-1. 
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The Deputy Legal Bemembrancer Officiating (Mr. Whit^ for the Crown. 
These sections are intended to pat a stop to riots committed or abetted by 
managers of indigo faotdries, and as regards the evidence to be given in prose¬ 
cutions under them, nothing more than a pnmd facie case need be made out in 
the Magistrate’s Court. The Legislature, when framing these sections, evidently 
contemplated that a trial of the original riot case should have taken place, and 
that the offenders had been punished by the Sessions Court, where the evidence 
would be of a minute and voluminous nature, and that after that case had been 
decided, a proceeding of this kind should be taken to bring the manager to book. 
There is abundant evidence to show that a not was committed. We show 
that a man was killed, and by, one of the factory servants who was provided 
with a gun. We show that Brae passed and inspected the lands in the morn¬ 
ing with some of his men, that a little after a number of his people went out 
in a body armed, and that they went to the [840] decree-holders’ land, and 
whatever the dispute was, a man was killed. The iudigo on the land was of 
great value to Brae , the object that these men had in view was to prevent its 
being ploughed up, and if they had done so, it would have been a decided 
benefit to the owner. O’Kinealy’s Penal Code, p. 54, and the case of The 
Queen v. Hurnath Boy (3 W. E. Cr., 54) were referred to. 

The following Judgments were delivered bv the Court (MitTek and PiGOT, 
JJ.) — 

Mitter, J. —The appellant in this case has been convicted by the Sub- 
Divisional Magistrate of Jhenidah under s. 155 of the Indian Penal Code, Jt is 
quite clear, and it is not disputed that that is not the right section undoi 
which he should have been convicted. The appellant was simply the manager 
and not the owner ol the land respecting which the alleged not took place. 
The section under which he should have boon charged is s. 156, but it apjieais 
to me tliat on three essential points the evidence tliat has been adduced is not 
suflicient to establish an offence under s 166. 

The first point that is necessary to bo established is that a riot was 
committed, but there is no evidence to prove that a riot, as defined in the 
Penal Code, was committed. It is necessary to sliow that there was an 
assembly of more than five persons, who had a common object in view, hut in 
this case there is no evidence to show that the servants of the factory, who are 
alleged to have constituted the unlawful assembly, had any such common 
< object. It is said that their object was to prevent the indigo plants being 
uprooted, but no evidence of this has been adduced on behalf of the prosecution. 
Therefore, there is no legal evidence to establish that a riot was committed. 

The second point upon which evidence for the prosecution is wanting 
is that it is cJj shown, supposing that a riot was committed, that it was 
committed for the benefit or on behalf of the person who was the owner or 
occupier of the land respecting which such riot took place. If the common 
object was to prevent the indigo plants being uprooted, then in that case 
no doubt it could have been reasonably inferred that the riot was [3411] 
committed for the benefit or on behalf ol the owner of the land, but that 
being not established, it follows that it is not shown that the riot, if it 
was committed, was committed for the benefit or on behalf of the owner or 
occupier of the land. 

The third point is that it is not shown that the appellant liefore us had 
reason to believe that any riot was likely to be committed. No doubt this 
fact can very seldom be established by direct evidence, but there must be 
Circumstances from which it may bo loasonably inferred In this case the 
only oircumstauces that, have been established are, that Mr. Brae was in 
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the factory at the time that the alleged riot took place, and that amongst the 
rioters were some servants of the factory ; but these facts are not sufficient 
to give rise to the inference that before the riot place—if any riot at all 
took place—the appellant had reason to believe that it was likely to take place. 

Upon all these three points it seems to me that the evidence is not suffi¬ 
cient. Therefore the conviction and sentence will be set aside, and the fine, if 
realized, will be refunded 

Pij^Ot, J. —entirely agree 1 would only add that in applying the 
sections which give the Magistracy powers of such startling magnitude, it is, in 
my opinion, incumbent upon those entrusted with the exercise of such powers 
to act not upon inferences or suspicions but upon evidence. Whatever may 
have been the object of the Legislature, whether as explained by the learned 
counsel for the prosecution oi not, whatever may have been the occasion 
of the insertion in the Code of these most formidable sections, we must hold 
that the law thereby enacted is not intended to be applied upon surmise but 
upon proof. 

- Conviction set aside. 

NOTES 

t, Thijj caao was ui (1900) 4 C W. N , 691 referred to with approval as regards the 
caution to 90 by proof ,ind not by suninscb.J 

[342] ORIGINAL CIVIL. 

The WLh February, 18tii 
Present: 

Sir Richard Garth, Kt , Chief Justice, and 
Mr. Justice Cunningham. 


Punchoo Money Dossee.Plaintiff 

versus 

Troylucko Mohiney Dossee.Defendant. 


Hindu law—-Will — Coustruetton of will — "Mahk." 

N had two wivoh, one of whom died in his lifetime, leaving a daughter (the plaintiff), 
and K, who survived him. the mother of another daughter (the defendant). N died having, 
in February 1844, made his will which conlaitiod the following passage .— 

“Whatever 1 have of moveable and immoveable property, my wife K is the mahk 
thereof. she will pay whatever debts there exist and receive whatever dues there are 
receivable , and 1 have given commanduiciit (permission) to my wife to adopt a son. When 
ttio adopted son attains his age ho will become the mahk of the whole of my property and 
will perform the shrad and tarpaii of iny father and father’s father , and in the event nf any 
good or evil befalling the said adopted son, she will again adopt a son * * * and upon 
the adopted son attaining his age, he will become ‘ the mahk ’ of the whole of the property." 

K, who survived the testator, did not adopt, but took possession of the property and 
remained m possession till she died in 1875 , and after her death the testator’s children held 
the properties in egual shares, with the exception of a house, which the defendant had taken 
sole possession of. The plaintiff brought this suit for partition, and foi Jli account ol th.it 
part of the property which had been nj sole possession of the defendant The defendant 
contended that her mother took an absolute e.state under the will, and that she a.s her heir 
was entitled to the whole estate. 

J'eld, that the use ''f the word “ raalik” as applied to the widow did not neces.sanl> 
mean that she should take an absolute estate, and that the directions m the will to adopt, 
and that the adopted son should become nialik rather mdicatod aa intention on the part of 
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the testator that the widow should only take a limited estate, and that the word “ malik** 
as applied to the widow could not therefore be interpreted as giving her a larger interebt. 

‘Appeal from a decision of Wilkinson, J., dated 9th July 1883. 

This was a suit practically for the construction of the will of one Narain 
Dutt (although partition and an account were asked for also), who died 
on the 1st February 1844, having made his last will and testament on the 
same date. The testator left him 8ur-[343]viving a widow, Kristo Kaminey 
Dossee, and by her a daughter (the defendant) Troylucko Mohiney Dossee, and 
two daughters by a wife who predeceased him, viz., Punchoo Money Dossee 
(the plaintiff) and Nemoye Money Dossee. The portion of the will material 
for the purpose of this report ran as follows Whatever I have of immoveable 
and moveable propeitv and ready money anywhere, my wife Sreemutty Kristo 
Kaminey Dossee is the mailk or proprietress thereof. She will deal with my 
debts and dues agreeably to the particulars below, slie will pay whatever debts 
exist and recover and receive whatever dues there are receivable , and 1 have 
given commandment (permission) to my wife she will adopt a son , when the 
adopted son attains his age he will become the malik or propnetor of the whole 
of my property, and will perform the shrad and tarpaii of my father and father’s 
father, and in the event of any good or evil befalling the said adopted son, in 
that case she will again adopt a sou.” Kristo Kaminev Dossee died in 1876 
without having adopted a son, having taken possession of the property of the 
testator, and after lior death her two daughters, the plam tiff and defendant, 
had been in possession of the properties in equal shares, with the exception of 
the house in question, and some moveable property wliich the defendant liad 
taken sole possession of, 

Mr. Bonnerjee and Mr. Beeby for the plaintiff. 

Mr. Muter for the defendant. 

Wflkinson, J. (after setting out the facts) continued .— 

I am asked to say whether under these words Kaminey Dossee took an 
absolute interest in the immoveable property, or whether she only took the 
ordinary interest of a Hindu widow. The word “ malik ” means “ absolute 
owner,” “malik ” applied to a man means “ absolute owner,” and Mi. Miller 
points out the same word is used to the sou to be adopted, and contends 
that the same meaning should be attached to the word wlien applied to Kami¬ 
ney Dossee. If the will stopped with the direction to pay the debts, it would 
clearly indicate that she was to receive the absolute interest in the proport>, 

’ and I think if she took that inteiest, she retained it till her death as no son 
was adopted. Although the word “ commandment ” is used, it is not a correct 
translation. [344] The Bengali word is “ anoowruttv ” which means “ permis¬ 
sion ” and implies discretion on the iiart of the two widows to adopt or not. 
Mr. Bcehy supports the contention that she took only a life-interest, and 
quotes the case of Koonj Behan Dhm v. Prem Chami Dutt (I L. R , 5 Cal., 684) 
and Soorjeemoney Dossee v. Denobundo Mutlick (6 Moore’s 1. A., 526, at p. 560) 
in which the canon of interpretation was laid down viz. “ Primarily the words 
of the will are to bo considered ; they convey the exiiression of the testator's 
wishes, but the meaning to be attached to them may be affected by surround¬ 
ing circumstances, and when tins is the case, no doubt these circumstances 
must be regaraed, and amongst these circumstances thus to be regarded is the 
law of.the country under which the will is made and its dispositions are to be 
carried out.” 

Here taking the words it seems to me when a man leaves property and 
says he or she shall be malik it means absolute owner, and the only meaning 
which the language lieara must be put upon it. As legards thef law a widow 
would take a life-interest, but though the law is against her taking other than 
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a life-interest, it seems to me the words are not dubious and give her an abso¬ 
lute interest. The words in the will are not mandatory but permissive. There 
is nothing to compel her to adopt, and as she died without adopting a son, that 
property descends to her daughter , that being my opinion in the case, there is 
no necessity to give any directions and the suit will be dismissed with costs on 
scale No. 2. 

The plaintiff appealed. 

Mr. bonnerjee (with him Mr Beehy) for the appellant. The question 
raised is whether in default of the adoption tliere is an absolute estate,to the 
wife. The lower Court has ordered us to pay the costs, notwithstanding 
that it was a suit for the construction of the wi]!. We also offered to go into 
evidence to prove that the property was joint, and that we were in possession 
of a portion of the property and liad a right to possession, but we were not 
allowed to do so. I submit there are no words used in the will which would 
give the widow anything more than an ordinary widow’s estate The 
lower Court has decided that “ malik ” means “ absolute owner , ” as to this 
C34i3 it is unnecessary to make use of any special words for a Hindu to give 
an lieritable and alienable interest Unless a husband in a gift to his wife 
makes it clear that the estate which he gives is an heiitable and alienable 
estate, the widow only takes the estate that the law gives her. The intention 
of the testator here was that an adoption should be made, this intention 
is shown very strongly, and it seems, therefore, that he had no intention that 
the property should go to a person (viz., to his widow) who could not perform 
his shrad , and if the widow had an absolute estate, she could have given it 
away and defeated tlie intention of the testator altogether. 

As to the word “ malik,” in Moulvt Mahomed Shumsool Hooda v. 
bhewukram (14 B. L. B , 226 , L. E., 2 I A , 7) a statement was made in a 
document of a testamentary character that his “ widow was and nose other 
sliould be his heir and malik,” the Privy Council held that tlie widow did not 
take an absolute estate, hut only a life estate. 

[Cunningham, J -That case seems on all fours with the present case, 
except that there, there were actuul persons who were in existence to become 
heirs and malik, whereas m this case the gift is contingent as it were, as the 
widow was only permitted to adopt, and might not call the future malik into 
existence.] Yes, but we have the testator’s intention. 

In Raj Lukhce Dalna v. Gookool Chunder Ciiotvdhry (13 Moore's I. A , 
210: 3 B. L. E. P. C , 57) a testator gave all his projiertv to his widow by 
testamentary deed of gift (disqualifying her from selling or alienating it) in 
trust for his sons when they came of age, the sons died before attaining 
majority: the Court held that the widow did not take an absolute estate. 

The case of Mussaniat Kollany Koer v. Liichmee Pet shad (24 W. E., 
395), mentioned in Mayne, p 398 {3rd edition), may be relied on by the other 
side ; The testator says “ that his widow and daughters are his heirs, and 
maliks and that all his property will devolve on them,” Mr. Justice Mittek 
held that the widow took an absolute estate , but the decision did not depend 
on the word “ malik ” alone, but the whole of the will was taken into consider¬ 
ation. • 

ISM] In the case of Prosonno Coomar Ghose v. Taraknath Sircar (10 
B, L. E., 267) a testator used the words, “ I give to my wife, her heirs and 
assigns my estate for ever,” and Mr. Justice Phear held that the wife took 
only an estate for life, this, however, was overruled by the Appellate Court. 

In an unieported case decided by Garth, G. J., and Bosi?,^ J., Regular 
Appeal 340 of 1880, a widow mortgag^ lier proprietary right (“ hakiut and 
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niikittt”) and the Court heW that the word meant an absolute estate; the 
word milkiut" is the same as “ maiik,” but in that case two words were 
used, viz., “ hakiut milkiut: ” we only have one. 

I submit that " maiik ” simply means “ executrix according to the tenor of 
the will; ” the testator clearly defines what the widow’s duties as maiik would 
be, viz., to pay his debts, and then says, the adopted son on attaining full age 
shall be “ maiik ” of the whole estate. 

In Koonj Behan Dhtir v. Previ Chatid, Butt (1. L. E, 6 Cal., 684) 
Jackson, J., held that a Hindu widow takes no more right by will over pro¬ 
perty of her husband than she would get by a gift in her husband’s lifetime. 
There is always a presumption where an estate is given to a Hindu widow 
that the estate given is that only of a Hindu widow, and that presumption is 
strengthened when the widow has power to adopt. 

Mr. Kennedy (with him Mr. Hill) for the respondent, contended that the 
Court could not speculate as to what the intention of the testator was and as 
to what the effect of the will would be, but the will must be looked at and read 
and its direction followed out, and that the lady had no power of alienation 
under the circumstances He referred to Dyabaqka, ch. IV, V, I, s 3, to the 
effect that the property became struihan ; and-cited the cases of Mussaviat 
Kollany Koei- v. Luchmee Pershad (24 VV. K., 395) and Sreemutty Pabitra 
Dossee v. Damoodur Jana (7 B. L. R., 697 , 24 \V. R., 397, note), to show 
that the widow took an absolute estate. 

The Judgment of the Court (Garth, C.J., and Cunningham, J.) was deli¬ 
vered by 

Garth, C,J. —The question in this case is, whether under [347] the will 
of Narain Dutt, his widow Kristo Kaminey Dossee took an absolute interest 
in his property, or only the ordinary estate of a Hindu widow. 

Narain had two wives. His first wife died in his lifetime, leaving one 
daughter, the plaintiff. His second wife, Kristo Kaminey Dossee, was the 
mother of the defendant. 

Narain made a will, dated the Ist of February 1844, which was in these 
terms :—(Beads the passage set out, Hute p. 343). 

After the testator’s death his widow Kristo Kaminey Dossee did not 
adopt a son. She took possession of his property, and remained in possession 
till she died in the year 1875. 

One of the daughters mentioned in the will died , and only the plaintiff 
and the defendant were alive at the time of the widow’s death ; and they have 
ever since enjoyed the larger portion of the testator’s property in equal shares. 

But there is a house in Neemoo Khansamah’s Lane, and some moveable 
property, of which the defendant, it appears, has been in sole possession, and 
the plaintiff has brought this suit for a partition of the testator’s estate, and 
for an account of that part of the property which has been in the sole posses¬ 
sion of the defendant. 

This suiWnduced the defendant to raise the question, whether she as her 
mother’s heir is not entitled to the whole estate as against the plaintiff, on the 
ground that under the will her mother took an absolute interest, and the Court 
below decided in her favour. 

The learned Judge appears to have considered that the words of the will 
denoribing the defendant’s mother as “ the maiik ” of the property, were sufii- 
oieot to show that he intended her to take an absolute interest. 
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From this decision the plaintiff has appealed; and having heard the case 
argued on both sides, we expressed an opinion in the course of Mr. Kennedy’s 
address to us on the part of respondent, that the view which had been taken 
by the learned Judge could not be upheld. 

It appears to us that he attached too much weight to the meaning of the 
Word “ malik.” It is true that in some cases the use of that word in a will 
or other instrument has, coupled [348] with other expressions, been considered 
as evincing an intention to pass an absolute or proprietary interest. But the 
word by no means necessarily imports that intention. There aie other oases, 
where, although that word was used, it has been held that an absolute interest 
did not pass. In Moulvi Mahomed Shumsool Hooda v. Sheivukram (14 B L. E , 
226, L. R. 2 I. A., 7), a Hindu testator, after reciting the deaths of his son and 
others, declared “ only D K, widow of my son (who, too, excepting her two 
daughters, S and D, has no other heirs), is my heir. Except 1) K none other 
is or shall be my heir and malik. Furthermore to the said D K these very 
two daughters, together with their children who shall be born to them, are and 
shall be heir and malik ” 

In holding that this disposition did not give the widow more than a life 
interest in the estate, CoucH, C J , referred to the rule laid down in Soorjeemoney 
Dossee v. Denohundo Midlick (G Moore’s I. A , 526), that in construing a will 
one of the circumstances to be regarded is “ the law of the country in which 
the will is made and its dispositions are to be carried out, that the intention 
of the testator was that the estate should be kept in liis own family, and that 
malik meant merely ‘ immediate heir.' ” This view was affirmed in the Privy 
Council, their Lordships observing that “ in construing the will of a Hindu it is 
not improper to take into consideration what are known to be the ordinary 
notions and wishes of Hindus with regard to devolution of property, and that 
having regard to these considerations, they ought not to hold that thS widow 
took an absolute estate, which she was at liberty to alienate ” 

Much reliance has been placed on the observations of MiTTEE, J., in 
Mussamut Kollany Koer v Luchmee Persad (24 W R., 395), but that case does 
not appear to govern tiie present, because it was held that the language of the 
will imported a distinct intention on the iiaitof the testator that his widow 
and daughter should immediately on his death take a joint interest in his 
estate, and the contention which the Court had to consider, and which it 
disallowed, was that according to Hindu Law a gift to a female, though absolute 
in terms, conveyed merely a limited interest similar to tnat of [349] a Hindu 
widow. In the present case we do not consider that the words of the will 
indicate an intention on the testator's part that his widow siiould take an 
absolute estate. The direction to the widow to adopt a son, to adopt a second 
son in case of the first dying, and that on attaining majority the adopted son 
should become malik indicate, in our opinion, very clearly the limited nature 
of the widow’s interest. Nor again does our present ruling m any way 
conflict with that of CouCH, C.J., in Prosonno Coomar Ghose v. Ta'ia.knath 
Sircar (10 B. L. R., 267), because there the words of the will, in the opinion of 
the Court, “ unequivocally showed that it was the testator’s intention that his 
wife should become the absolute mistress of his estate,” and, thefl'e being noth¬ 
ing in the will to displace that intention, the mere fact of there being two sons 
of the testator, who were thus disinherited, was not considered to justify the 
construction of the will according to which the widow merely took as trustee 
for the sons. 

In each case we must endeavour to ascertain the true meaning of the 
instrument, and here it appears to us that the testator did not intend his 
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intend^ her to adopt a son ; and in the event of that son’s death, to adopt 
another; and he provides that in either case, when the son comes of age, he 
should become the malik of the property. 

This fact of itself seems to indicate that, so far as his wishes and inten* 
tions were concerned, they were opposed to his widow taking an absolifte 
interest. He evidently only intended her to hold the property until his adopted 
son came of age; she would then, in the ordinary course of law, take the 
estate of a Hindu widow until a son was adopted, and under the provisions of 
the «rill she would also be a trustee for her son until he came of age ; but in 
either case, so long as she was possessed of the property and had the manage¬ 
ment of it, she might properly be described in the will, and called in common 
parlance, the mahk or proprietress. 


In jjoint of fact the widow did not adopt a son ; and in point [330] of law, 
whatever her husband's intention may have been, she was at liberty to disregard 
them in that respect. 

So far as the costs are concerned, we find thaff the parties have proposed 
an arrangement amongst themselves, which we are quite prepared to confirm ; 
namely, that the costs on both aides shall be paid out of the estate. A decree 
will therefore be made for partition of the property in accordance with the 
prayer of the plaint, it being declared that the plaintiff and defendant are 
entitled, for the reasons we have given, to the whole of the testator’s estate 
as his co-heirs, and we direct, with the consent of the parties, that the costs 
on either side in both Courts shall be paid out of the estate. 

Appeal allowed. 

Attorney for appellant: Baboo P. N. Bose. 

Attorney for respondent: Baboo K. D Bhunjo. 


NOTES. 

[ ]l£ANINO:OF MALIK— 

Pnvia facie, this word operates to convey a full estate .— (1897) 24 Cal 834 (839); (1896) 
19 All , 16, (1886) 9 Bom , 491 ; 30 All., 84 ; 14 C. W. N , 458 ; (1901) 28 Cal., 499 (502) ; 
(1899) 27 Cal., 44 (51) ; unless the context or the surrounding circumstances should point to 
a different conclusion —11 Bom , 69; 285, 14 Bom., 1. 27 All., 364, 35 Bom., 279 ; 10 Cal., 
342,9 C. W. N , 309 ; 17 Bom , 603 : 24 Cal. 646 (652) ; 9 C. P. L. B , 95 ; 9 0. 0. 119.] 
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C100«1.850] 

APPELLATE CIVIL. 

The 29th Jamuiry, 1884. 

PBE8BNT: 

Mr. Justice Field and Me, Justice O’Kinealy. 


Omrunissa Bibee and others.Defendants 

versus 

Dilawar Ally Khan.Plaintiff."' 


Land Begistration Act (Beng. Act VII of 1876), ss. 52, 55—Declaratory 
decree—Specific Belief Act (I of 1877), s. 42—Jurisdiction of 

Civil Courts — Possession, Confirmation of . 

|| 

The Civil Courts have no jurisdiction to make a decree reversing an order for the registra¬ 
tion of the name of any person made by a registering officer under Beng Act VII of 1876. 

All that the Civil Courts can do is to declare the title of an individual, or to give him a 
decree for possession, and then the registration officers would, as a matter of course, proceed 
to amend their registers in accordance with the rights of the parties as settled by the Civil 
Courts. 

An order made under s. 56 of Beng Act VII of 1876, prevents the person against whom 
it IS mode, from relying on his previous possession, in a subsequently instituted suit for con¬ 
firmation of possession. An order made under s. 52 of the same Act has not that eficct. 

[881] This was a suit for confirmation of possession on the following title: 
The plaintiff alleged that he had bought 8 annas of the property some time pre¬ 
viously to the year 1870, and that his father at the same time purchased the 
remaining 8 annas share. That the father died in May 1870 when 1 anna 11 
gundas 1 krant and 1 dunt share of the father’s 8 annas share came to the plaintiff 
under the Mahomedan law of inheritance. The plaintiff made an application 
to the Deputy Collector of Patna for registration of his name in respect of the 
share claimed by him under Beng Act VII of 1876. This application was 
opposed by the defendants, on the ground that the plaintiff’s story as to his 
purchase of 8 annas was false , that the father was the leal purchaser of the 
whole 16 annas; and that the plaintiff was only entitled to the share which, 
on the death of the father, devolved upon him under the Mahomedan law of 
succession. The Deputy Collector disbelieved the plaintiff’s story and, on the 
28th of February 1878. ordered that the names should be registered in accord¬ 
ance with the defendants’ contention , and this order was affirmed on appeal 
to the Collector on the Slst of July 1879. On the 24th July of 1880 the plain¬ 
tiff brought the present suit, claiming confirmation of possession, and asking 
that the Collector’s order of the 31st of July 1879 should be set aside. 

The Court of First Instance found in favour of the plaintiff on the question 
of title, and also found that the plaintiff was in possession under that title at 
the date of the institution of the suit. He therefore gave the plaintiff a decree 
as claimed by him, and this decision was upheld on appeal to the Subordinate 
Judge of Baishahye. The defendants appealed to the High Court on t he 

* Appeal from Appellate Decree No. 931 of 1882, against the decree of Baboo Jcbuii 
Krieto Ghatterjee, Subordinate Judge of Pubna and Bograh, dated the 7th March 1882, 
affirming.the decree of Baboo Nogendro Nath Roy, Munsif of Shayadpore, dated the 2bth 
March 1681. 
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ground that “ there being no finding as to the plaintiff’s present possession, 
this suit for mere confirmation of title in the face of, and after the deoision in, 
'the Land Registration Act, should have been dismissed as not tenable.” 

Baboo Han Mohun Chuoherbutty for the appellants. 

Baboo Ktshory Mohun Boy for the respondent. 

The Judgment of the Court (Field and O’Kinealy, JJ.) was delivered by 

[332] Field, J .—This case arises out of a proceeding under the Land 
Registration Act (Beng. Act VII of 1876), The plaintiff alleges that be is en¬ 
titled to a 9 annas 11 gundas 1 krant 1 dunt share in kisrnut Dariapur, 
and he makes title to this share, as to 8 annas by purchase out of his private 
funds, and as to 1 anna 11 gundas 1 krant 1 dunt share by inheritance. 

The contention on the other side is, that ho is entitled by inheritance 
alone and not by purcliase, and that Ins proper share is therefore twice 
1 anna 11 gundas 1 krant 1 dunt. The plaint, after setting out the registration 
proceedings, proceeds as follows “ I pray that the Court will be pleased to 
pass a decree reversing the order for registration of names in respect of the 
8 annas share purchased and held by me exclusively out of 9 annas 11 gundas 
1 krant and 1 dunt share of the above talook , amending the said order as 
regards the remaining share, directing my name to be registered with respect 
to the aforesaid 9 annas 11 gundas 1 krant and 1 dunt share and awarding me 
my costs. I Vieg to bring this suit by naying a Court-fee* stamp of the value of 
Rs. 10.” 

It has been pointed out on more than one occasion that the Civil Courts 
have no jurisdiction to make a decree, reversing an ordei for the registration 
of the name of any jierson made by a registering officer appointed under Beng. 
Act VII of 1876. All that the Civil Courts can do is to declare the title of an 
individual, or to give him a decree for possession , and the registration officers, 
as a matter of course, would then proceed to amend their registers in accord¬ 
ance with the rights of the parties as settled by the Civil Courts The present 
plaint does not ask m so many words for confirmation of title , but the suit 
has been treated in the Courts below as a declaratory suit; and the Court-fee 
stamp has been paid accordingly. 

It is now contended before us that the plaintiff was not entitled to 
maintain this suit It is said that the effect of the registration proceedings 
was to put him out of possession, and that, not being in possession, he 
IS not at liberty to bring a suit under the provisions of s. 42 of the 
Specific Relief Act having for its object the declaration of his title merely. 
There can be no doubt that t/ the result of the registration jiroceedings tvas 
[333] to put plaintiff out of possession, this contention must he snccessfiil. But 
after examining those proceedings, we come to the conclusion that it is not 
possible in tlie present case to give any such effect to what was done by the 
registering officer. Under the provisions of s. 52 of Beng. Act VII of 1876, 

“ the Collector shall consider any objections which may be advanced, and 
make such further enquiry as appears necessary to ascertain the truth of the 
alleged possession of succession to, or transfer of the estate, revenue-free pro¬ 
perty, or interest therein in respect of which registration is applied for, and if 
it appears to the Collector that the possession exists, or that the succession or 
transfer has taken place, and that the applicant has acquired possession in 
accordance with such succession or transfer, but not otherwise, the Collector 
shall order the name of the applicant to be registered.” Under the provisions 
of s. 56. “ If the applicant’s possession of succession to, or acquisition by 

transfer of, the extent of interest in respect of which he has applied to be 
registered is disputed by or on behalf of any person making a inflicting daim 
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in respect thereof, and if the possession of the applicant in accordance with 
his appUoation is not proved to the satisfaction of the Collector, the Collector 
shall determine summarily the rtght to possession in respect of the interest in 
dispute, and shall dehver possession accordingly, and shall make the necessary 
entry in the registers. Under s. 55 there is also an alternative proceeding 
providing for a reference to the Civil Court. No such reference was made in 
the present case, and therefore it is unnecessary to consider the effect of this 
provision. We now turn to s. 57, which provides that every order of a Collector 
passed under the first clause of s. 55 shall be of the same force and effect as 
an order passed by the Judge under s. 4 of Act XIX of 1841, determining sum¬ 
marily the right to possession and delivering possession accordingly.” It is to 
be observed that no such effect is given to an order made under the provisions 
of 8. 52. Now, if the order in the present case had been made under the provi¬ 
sions of s. 55, we would be compelled to say that the result of that order in 
accordance with the provisions of s 67 would be to put the plaintiff out of 
possession,” and if this were so, he certainly could not [354] maintain the 
present suit, regard being had to the provisions of s. 42 of the Specific Belief 
Act. If, however, the order were made under the provisions of s. 52, the Act 
gives to the order no such force. We think that although an order made under 
this section may be some evidence of possession, yet in the absence of any 
express provision of the Legislature, we cannot say that it is conclusive on the 
question of possessiorf. In the present case it does not appear on the face of 
the order under what section it was made, and we think we should not be justified 
in presuming against the plaintiff' that it was made under s. 55 rather than under 
B. 52. We must therefore regard the Collector’s order merely as evidence of 
possession, which the Courts below were at liberty to consider along with the 
other evidence in the case. The Subordinate Judge has found, as a matter of 
fact, that the plaintiff is in possession of tlie share which he claiqpis, and 
having so found it certainly was competent to him to make the declaratory 
decree against which the present appeal has been preferred. We come, there¬ 
fore, to the conclusion that there are no grounds upon which we can interfere 
with the decision of the Court bdow', and we, therefore, dismiss this appeal 
with costs. 

Appeal dismissed. 


NOTES 

£ It was held in (1907) 9 C L J , 91 that a suit for a declaration of title to immoveable 
property is not governed by Art. 14 of the Limitation Act, 1877, although the ultimate object 
case of success is to set aside an older made by the revenue authorities See also (1899) 26 
Cal., 845 (B50).l 
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[10 Cal. 354] 

APPELLATE CIVIL. 

The 30th January, 1884. 

Present: 

Mb. Justice Field and Mr. Justice O’Kinealy. 


Poromanand Khasnabish.Defendant 

versus 

Khepoo Paramanick.Plaintiff. ■' 


Execution of decree—Payment not certified in Court — Fraiui—Cause of 
action—Regular suit—Code of Civil Procedure 
(Act XIV of 1882), s. 258. 

The holder of a money decree, agreed to accejit m satisfaction of the amount thereof, a part 
payment m cash, and a lease of certain lands for five years, rent free The judgment debtor 
made the payment, and gave the lease agreed on Afterwards the decree-holder executed 
the decree against the judgment-debtor, and then the judgment-debtor brought the present 
suit for a declaration that the money decree was satisfied, and for damages against the deoroe- 
holdor Held that such a suit would lie. 

Gunamani Dasi v Pianktshori Dost (5 B. L. R , 223), Viraratjhava Beddi v [8BS] 
Subbaka (I L. R , 5 Mad., 397) , Chembrakandt Mumth v Tliemdual 1‘uthalnth Shekkaram 
Nayar (I L R., 6 Mad , 41) ; Stta Bam v. ^[ahtpal (1. L. R , 3 -411. 533) , Shadi v. 
Qunqa Sahat (I L R , 3 All., 538) . and Ishan Chundet Bundopadhya v Bidro Narai 
Gossami (I. L. R , 9 Cal , 788) followed; Patankar v. Debji {J L R , G Bom., 146) not 
followed 

In this case the plaintiff stated that, having been indebted to the defendant 
on a bondfthe latter instituted a suit' against him in 1874 for the recovery of 
the amount; that on the 20th of February 1870 he entered into an arrangement 
with the defendant for the satisfaction of the claim, and a decree on the basis 
of the arrangement was passed on the same day That that arrangement was 
that the plaintift should pay a portion of the claim in cash, and that in 
satisfaction of the remainder, the plaintiff should give to the defendant a lease of 
certain lands for the years 1283,1284,1285,1286 and 1287 (1876 -1880). That 
the plaintiff made the cash payment agreed on, and delivered over possession 
of the lands to the defendant, who kept possession of them for the five years 
agreed on. That, notwithstanding the plaintiff earned out the agreement, 
the defendant afterwards executed his decree against the plaintiff, the latter’s 
objections having been overruled by the Court Tlie plaintiff then instituted 
the present suit f it a declaration that the decree of 1871 was satisfied, and 
for Es. 186-14 as damages. 

It appears that no mention was made of the arrangement relied on by the 
plaintiff in the decree of 1874, which, in form, was an ordinary money decree. 

The Court of First Instance disbelieved the plaintiff’s story and dismissed 
the suit with costs. On appeal, this decision was reversed and the claim decreed. 
The defendant appealed to the High Coart, on the ground “ that the Courts 
bdow ought to have held that the present suit, as brought, does not lie, and 
that the plaintiff had no cause of action to bring it.” 

• Appeal from'Appellate Decree No. 994 of 1882, against the decree of Baboo Jibun Kristo 
Chatterjee, Subordinate Judge of Pubna and Bogra. dated the 3rd April 1882, reversing the 
decree of Baboo Annoda Ptosaud Chatterjee, MunsiS of Shahajadpore, dated the I8th July 
1881. 
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Baboo Srinath Banerjee for the Appellant. 

Baboo Grija Sunker Mozoomdar for the Eespondent. 

The Judgment of the Court (Field and O’Kinbaly, JJ.) was 
delivered by 

£336] Field, J •—This was a suit brought to recover Rs. 186-14, alleged 
to have been paid by the plaintiff in satisfaction of a previous decree obtained 
by the defendant against him 

The question which has been argued before us is whether a suit of this 
nature will lie. The old law under the Code of 1859, as settled by the Full 
Bench decision in Gunamam Dost v. Pranktshort Dan (5 B. L. R., 223) was 
that such a suit will lie. Upon the Code of 1877, as unamended by the Act 
of 1879, there are two Madras decisions to be found in Viraraghava Beddi v. 
Subbaka (I. L. R 5 Mad., 397), a Full Bench case, and Chembrakandz Mussiitti 
V, Tliemdyal Puthalaih Shckharan Nayar (I. L R. 6 Mad 41) following the 
Full Bench decision, that the suit is maintainable Immediately after the 
Madras Full Bench decision, s. 258 of the Code was altered and amended. 
The last paragraph of the section, as amended by the Act of 1879, and as it 
stands in the Code of 1882 now in force, is “Mo such payment or adjustment 
shall be recognized by any Court, unless it has been certified as aforesaid ” It 
might be contended that the Legislature meant by this provision to overrule the 
decision of the Full Bench of the Madras High Court just referred to, but, as 
was pointed out by Mr. Justice O’Kinealy in the course of the argument in this 
case, it is a very proper answer to this contention to say that if the Legislature 
meant to overrule the decision of the Madras High Court, it would have been 
very easy to say in express language, admitting of no doubt, that no separate 
suit will lie. Upon the amended section in this present shape, there are two 
decisions of the Allahabad High Court —SHa Bam v. Mahipal (I. L R..,3 All,, 
533), and Shadi v. Gimga Sahai (I, L R , 3 All., 538) —in which it has been 
held that a separate suit will he. 

There is also a decision of this High Court, Ishan Chundra Bundopadhya v. 
Indro Narain Qossa7m (I. L. R., 9 Cal., 788), in which it has been held that a 
separate suit is maintainable. On the other hand, there is a decision of the 
Bombay High Court— P’atankar v Devjt (I L R., 6 Bom , 146)—in which it has 
been decided that a separate suit is not maintainable. In this conflict of 
authority it appears to us that we ought to follow the previous decision of this 
Court, especially as [337] no grounds have been advanced to induce us to 
suppose that that decision is not correct. Speaking for in>self I desire to say, 
with reference to certain observations made in the decision of this Court and in 
the decision of the Allahabad Court (Sitaram v. Mahipal. 1. L. R., 3 All., 533), 
that it does not appear to me necessary, in order to arrive at the conclusion that 
a separate suit will lie, to limit the meaning of the words “ any Court ” in the 
last paragraph of s, 258, to any Court executing the decree. I think that if this 
had been the intention of the Legislature, the expression “ the Court *’ w'ould 
probably have been used for “ any Court. ” It is quite possible to suppose 
oases, other than those concerned with the satisfaction of the decree by a 
money-payment, or other form of satisfaction, in which the question whether 
the decree had been satisfied might involve questions relating to tille or other 
matters either as between parties to the suit, or as between other parties, and 
it may be quite possible (it is unnecessary to decide the point, which does not 
arise in the present case) that in using the expression “ any Court ” the Legis¬ 
lature had in its mind, cases of this description. The conclusion at which we 
arrive is that the suit was maintainable, and that this appeal must therefore 
be dismissed with costs. 

• - Appeal dismissed. 
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NOTES> 

[UNCERTIFIED ADJUSTMENTS OF DECREES— 

" In consequence of the confiioting rulings as to the meaning of the expression, ‘ any Cowl,’ 
in section 258, C. P. C., 1882 ; 1877, (see 10 Cal., 354 , 10 Bom., 156 ; 11 Bom., 6), the 
Legislature by sec 27 of VII of 1888 amplified it into, ‘ any Court executing the decree.’ 

The scope and limits of sections 244 and 258 of the C. P. C., 1882 ( —sec. 47 and 0. 21 
r. 2 of the C. P C., 1908) were fully discussed in the case of Aeimn v. Matuk Lai Sahu, 
(1893) 21 Cal. 137according to which, “see. 244 is not limited by section 258 and where a 
decree is satisfied by an agreement out of Court and such satisfaction is not certified to the 
Court, a subsequent suit is not maintainable if the object of the suit is to restrain the decree- 
holder from executing his decree m contravention of the agreement.” 

See also (1911) 16 C W. N., 923 whore it is point^ out that the fact of the decree- 
holder having acted fraudulently in not certifying to the Court does not make any difference ; 
24ML. J.,641. 

This rule does not affect the Criminal Law —(1886) 10 Bom , 288 ; (1888) 16 Gal., 126 ; 
(1881) 4 Mad., 325 , (1885) 9 Mad , 101; 

As regards the maintainability of a suit to recover payments made to satisfy a decree, 
when they were not certified to the Court and the decree-holder appPed for execution, see 
(1906) 16 M L. J 54, where this was answered in the negative 

An uncertified arrangement to pay the decretal amount by instalments, will not be 
recognised for preventing execution •—(189?) 20 Cal 32. 

A separate suit would lie when the payment and consequential satisfaction of the decree 
IS in question —(1887) 15 Cal 187 , 11 Boin 6 

” By a consensus of opinion of all the High Courts it was held that whcie a judgment 
creditor without certifj ing had received money or property in satisfaction of a decree from 
his judgment-debtor, and then executed his decree, he was liable to restore the money or 
property so recovered in the first instance ”.—11 Bom, 6 ] 

[ 10 Cal. 3S7] 

ORIGINAL CIVIL. 

The 6th February, 1884 
Present. 

Sir Richard Garth, Kt., Chief Justice, and Mr Justice Cunningham. 

Eshan Chundra Safooi.Plaintiff 

versus 

Nundamoni Dassee and others.Defendants. 


Withdrawal of suit—Suit on behalf of a minor—Civil Procedure Code (Act 
VIII of 1869), s. 97—Withdraioal of suit by next friend — Fraud. 

Where a Court has reason to believe that a suit is lawfullj brought by a party who has 
a right to bring it on behalf of a minor, any w]thdi.i,wal of the suit by that party would 
have precisely the same effect as the withdrawal of a suit by a person of full age. 

But whore a person acting for a minor has fraudulently withdrawn the minor’s suit 
under s 97 of \f't VllI of 1869, without obtaining leave to bring a fresh suit, and by such 
withdrawal an aosuiate statutory prohibition is imposed on the minor from bringing a fresh 
suit, it IS open to the minor [ 338 ] to rehovc himself from the consequences of the fraud in 
one of three ways, viz , (1) by an application to the Court in the smt in which the withdrawal 
took place , (2) by a regular suit to set aside the judgment founded upon the withdrawal; or 
(3) by bringing a fresh suit for the same purpose, and setting up the fraud as an answer to 
the statutory bar. 

Appeal from a decision of NOBRIS, J., dated 16th July 1883. 

The suit was brought to have it declared that the plaintiff had been 
duly adopted, and for the construction of the will of one Mohesh Chundra 
Safooi. 

The plaintiff stated that Mohesh Chundra Safooi died on the 6th June 
1867, leaving him surviving his widow Matisoondari Dassee, and a daughter 
by her, Pullemoni Dassee, and two other daughters, Nundamoni and 
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Bemola, by a wife who predeceased h)m, Bemola, one of the daughters 
abovementioned, having since married one Khetter Mohun Biswas. Mohesh 
Chundra made his will on the 27th May 1867, and appointed Nundainoni 
Dassee executrix thereof, and after giving certain specific legacies, he direct¬ 
ed and empowered Matisoondari Dassee to adopt a son who should be 
chosen by Nundainoni Dassee, such adoption to be consented to by 
Nundamoni, and that after the death of Nundamoni Dassee, the said adopted 
son, or if no such adoption should be made, Ins son-in-law, Khetter Mohun 
Biswas, should have and enjoy the residue of his property on certain trusts 
as in the will appeared. On t!io 27th .June 1807, Nundamoni obtained 
probate of the will, and took possession of the proiierty of the testator. 

The plaintifi then alleged that he had, when at the age of five years in 
the year 1867, been duly adopted bv Matisoondari with the consent of 
Nundamoni, and that subsequently to such adoption disputes regarding the 
property had arisen between Matisoondaii and Nundamoni, and that the former 
in the year 1870, on her owm behalf and as next friend of himself (the present 
plaintiff), had instituted a suit nunibeiod 482 of 1870 against Nundamoni, in 
which she originally, amongst otiier things, had asked loi a declaration that 
he (the present plaintiff') was the duly adopted son of IMohesh Chundra Safooi, 
but that the Court having refused to admit t.lie plaint with such piayor 
[359] included therein, she abandoned the same, and prayed for the construc¬ 
tion of the will of the testator and foi otlier relief ' 

That suit came on for hearing on the 13th Tune 1871, and was then 
withdraw'n by Matisoondari, no leave to bring a fiesh suit being granted. 

[In the Chief Clerk’s Minute Book the note lan as follows M. 

Dassee v S. M N. Dossec. IMi Lon'e and Mr. Phillips for plaintiff. 
Mr. Manndin and Mr Evans lor defendant Mr Lnwe states plaintiff’s case. 
Mr. Loive gives up the case The C'ourf. —This is really a very discreditable suit. 
There is not a particle of foundation for saying the infant is the adopted son of 
the deceased. Mr. Lowe asks to withdraw' the suit Mi Mnrnidni contra. 
The Court .—Withdraw on payment of costs No 2, including costs oi commis¬ 
sion. No leave granted to biing fresh suit j 

The plaintiff further alleged that at the time the said suit was withdrawn, 
he was an infant, and ho had been informed, and believed that the withdrawal 
of the suit had been brought about by the fraud and misconduct of a person 
named Nobin Chundra (deceased), who had managed the suit on behalf of Mati¬ 
soondari, and that such withdrawal was not, tiiereforo, Innding upon him, and 
he, therefore, brought this suit having now attained full age, against Nundamoni, 
Khetter Mohun Biswas, and Matisoondari for the purposes abovementioned. 

The defendant, Nundamoni, contended that the suit No. 432 of 1870 was a 
bar to this present suit, and denied that she had either chosen or consented to 
the plaintiff’s adoption. The defendant, Khetter Mohun, contended that the 
plaintiff was not adopted according to the terms of the will of the testator. 
Mati-[360]8oondari stated that being a pmdoJinnshin, she had been unable to 

* The prayer m suit No. 43‘J of 1S70 ran as follows That the wiil of the said testator 
may be construed, and that such of the trusts as are not contiarj' to law mas be i.iriicd out , 
that the rights of all parties bo ascertained and declared and given to thoiu, and should any 
of the testator’s property be found undisposed of, then that the present lawful heir of the 
said testator be declared entitled at once, and that the same be secuied for the benefit of the 
persons entitled thereto, that accounts should be token and a roceivei appomt<“d, and for an 
injunction restraining Nundamoni from preventing Matisoondari residing in the family 
dwelling house, and for further and other relief 


5 OAI,.—32 
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attend personally to the conduct of suit No. 432 of 1870, and that she had 
entrusted the management thereof to one Nobin Chundra Shaw, who, from 
fraudulent and corrupt motives, and without authority from her, or having 
spoken to her on the subject, and without her knowledge, obtained the with¬ 
drawal of the suit 

The correspondence set out m suit No. 432 of 1870 showed that Nunda- 
moni had never given her consent to the adoption of the plaintiff. 

Mr. Phillips, Mr. Bonnerjee and Mr. Trevelyan for the Plaintiff. 

Mr. Jackson, and Mr. Hill for Nundamoni. 

Mr. J. G. Apear for Khetter Mohun. 

Mr. O’Kinealy for Matisoondari. 

Mr. Jackson submitted that the question of adoption was res judicata, and 
put in the decree, plaint and written statement in suit No. 432 of 1870, and 
read the Registi-ar’s minute of the 13th June 1871, and submitted the case should 
be dismissed with costs 

Mr Trevelyan admitted the entry in the minute book, and the Court 
refused to hear evidence. 

Norris, J. —1 must hold that this is res judicata, and the suit must be 
dismissed with costs on scale No. 2. 

The plaintiff appealed. 

Mr Phillips and Mr. Bonnerjee for the Appellant. 

Mr. Phillips. —The old suit was more comprehensive than the present one ; 
the mother was a party, and had an interest herself, and at the same time was 
the next friend of the present plaintiff It is not a question of res judicata, it 
depends upon s. 97 of Act YIII of 1859. 

I submit that that which is called res judicata was a fraud ; it was not, 
however, a question merely of fraud, there was no reason to withdraw the 
suit on that ground , the then plaintiff was asking for a relief which she was 
clearly entitled to , she asked for the construction of the will. We set up fraud 
in our plaint, but the Court refused to raise an issue on it, and dismissed the 
[381] suit as res judicata . but even supposing there to have been are.? judicata, 
the question of fraud ought still to have been tried. 

The devise in the will was of the residue to Nundamoni for life on trust to 
keep the shrad, and invest the surplus in Government securities, and to adopt 
a son, the residue to go to such adopted son, and if there was no adoption, to 
Khetter Mohun 

The infant cannot be bound by his next friend withdrawing the suit, more 
especially where the next friend has an interest adverse to the infant. It is 
not intended by s. 97 that an infant should be precluded from bringing a fresh 
• suit. 

[Garth, C. J.—The fraud you set up is sliadowy, but the defendants do 
not answer it in any way.] We pressed for an issue, but the Court would not 
allow it. Nundamoni states that her manager withdrew the suit without her 
knowledge. 

Act VIII of 1859 did not extend to the original side of this Court; the 
Court was directed bv the Charter to adopt certain rules, and these rules were 
the sections of Act VIII of 1859. The Charter, however, expressly took away 
from these rules the force of law. 

Under Act VTII of 1859 any person could bring a suit for a minor; and 
would it; not be a monstrous thing that any person should be able to bring a 
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suit for a minor and then withdraw it, and so prevent him from bringing a 
fresh suit ? So I say, apart from fraud, we should be entitled to bring a fresh 
suit. It may be supposed that Matisoondari is colluding with us, but the 
defendants have not answered our allegation as to fraud. 

There was no decision in the old suit; it was withdrawn. Nothing was 
decided as to the question of fraud, and as there was no power xmder Act VIII 
of 1859 for a next friend to bring a suit, so there was no power to withdraw 
it. Even if the withdrawal could affect the minor, we say that the withdrawal 
was brought about by fraud. The plaintiff obtained his majority in March 
1882. 

[GabTH, C. J.—Although there may have 'been fraud, can you raise the 
question in another suit, and not in tlie one in which the fraud is alleged to 
have taken place, where the Act prohibits a fresh suit being brought ?j It 
seems material whether the [362] bar IS by statute or otherwise; either the 
plaint is the ease, or there is no case , then how was the mother justified in 
putting forward a case which was no case, which would have the effect of bar¬ 
ring us. We say in our suit that there was a case to have been made out in 
the former suit, because we allege that Nundamoni did give consent to the 
adoption. As to our not having raised the question of the mother not being 
the proper person to bring the suit, it was not for us to show that it was 
improperly brought; it is their bar to the suit and not our bar, and it was for 
them to make it out. 

[The Court desired Mr. Phillipf, to obtain an affidavit, stating whether or 
no he was prepared with witnesses to prove at the hearing of the last suit that 
no one ordered the plaintiff’s agent to withdraw the suit on lier behalf. An 
affidavit was obtained and sworn toby the plaintiff, but was considered insuffi¬ 
cient by the Court, as the plaintiff only spoke from information and belief, he 
being at that time a child of six years old.j 

Mr. Bonnerjee on the same side.—As to whether the plaintiff who was an 
infant is bound by the withdrawal of the suit by his next friend, I submit that 
cl. 37 of the Charter of 1862 directs that civil suits should bo regulated by 
Act VIII of 1859. At the time when the High Courts were first established. 
Act VIII of 1869 and its amending Acts governed the procedure of the Courts. 
Now Act VIII made no provision for proceedings by minors and other persons 
under other disabilities, and therefore when the Charter was renewed in 1865, 
cl. 37 of the renewed Charter provided that the High Court should make 
rules, and in making such rules that the High Court should be guided by the 
Procedure Code. Section 97 is not purely procedure, for it lefers to persons 
who are sm? juris . the penalty laid down in that section is so heavy that it 
must be taken to be alone applicable to persons who are sui juris. Compare 
8. 97 with s. 2 of the same Code. Under s 2, the case could not bo res judi¬ 
cata, because the infant’s claims were not laid before the Court. 

The decree in the last suit actually orders the infant himself to pay the 
costs of the defendant; if the case had been dismissed [363] under s. 2 we 
could have appealed. Moreover, there is nothing to show that theiold suit was 
withdrawn under s. 97 ; the old rules of the Supreme Court were in force then 
Bes judicata is not a matter of procedure, but of jurisdiction Section 260 
of Act VIII of 1859 has been held not to bo a question ol procedure, and 
I submit 8. 97 cannot apply to an infant at all, as Act VIII never contemplated 
a suit being brought by an infant. 

The prayer in the first suit makes no claim to have the adoption declared 
legal. 
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Mr. Kennedy (with him Mr. Hill) for the respondent, Nundamoni. 

There was no allegation of fraud raised at the hearing of the former suit, 
the Court makes no mention whatever of any fraud. [Gabth, G. J. —The 
Court, of course, was unaware of the fraud ; the allegation of fraud is not in 
connection with the case, but the allegation is that the suit was fraudulently 
withdrawn How did you Mr. Phillips show your case of fraud in the Court 
below ?] 

Mr Phillips —We could not go into evidence at tiie stage the suit reached, 
but wo showed the fraud from Nundamoni Dassee’s written statement. 

Mr Kmiieihj —Tlie letters in the old suit clearly show that no consent 
was ever given by Nundamoni to the adoption of the plaintiff, who was even¬ 
tually adopted in utter disicgaid of the will of the testator. I submit the suit 
is barred by the hrst case 

The following Judgments wore delivered by the Court (Garth, C J., 
and Cunningham, J1. 

Garth, C. J. —1 tliink that the learned .Judge was quite right and that 
what occurred at the tual of the tormer suit estops the plaintiff from bringing 
this suit 

This suit was brougiit for tlie purpose of establishing the plaintiff’s adop¬ 
tion, and of having the trusts of the will of the late Mohesh Chundra Safooi 
declared. The former suit was brought, so far as tiie plaintiff was concerned, 
with the same object, namely to liave his rights declared as the adopted son of 
Mohesh Chundra. Hit. adoptive niothei sued on her own behalf to have her 
rights declared under her husband’h will, and also as the no'ct friend of the 
presen^ plaintiff, to establish his [364] rights as the adopted son, and one 
point raised in the pleadings was as to the validity of his adoption. 

Then what occurred at the trial was this We understand that no evidence 
was offered, but that the question of the validity of the adoption was argued 
by the Counsel tor the plaintiff upon tlie plaint as it stood. The statements in 
the plaint were very full, and it seems to have bean admitted on the part of 
the ijlaintiff that the consent of the sister, Nundamoni Dasaoe, was necessary 
to the validity of tlie adoption 

A long con espondence was set out in the plaint, wdiicb, so far from show¬ 
ing any consent on the part of the sister, rather tended to prove the contrary , 
and after the point iuid been fully argued, it seems that Mr. Lowe, the plaintiff’s 
Counsel, seeing that the opinion ol the Court was against him, asked leave to 
withdraw the suit , and, 1 think, we must presume that ho applied to do so 
under s. 97 of Act YIII of 18o9 , because in the note of what took place, we 
find that the Judge, though he allowed the suit to be withdrawn, refused leave 
to bring a fresh suit The rule laid down by that section has always, as far as 
we are aware, been acted upon as law on the Original Side of this Court, and 
there is no other rule under which Mi. Ijoivo could have asked to withdraw the 
suit and bring a fresh one 

That being so, it apjioars to me that the withdraw’al of the suit under 
s. 97 operated (not strictly speaking, as a res jiuLcata), but as a bar to prevent 
the plaintiff bringing any fresh suit to establish his adoption. 

Mr. Bonn&riee has argued that, although the Judge might have acted on 
that occasion upon the rule as laid down in s. 97, and although the withdrawal 
of the suit under that rule might, in the case of an adult person, have bad the 
effect of barring any fresh suit for the same oaut,e, that would not be so in the 
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case of a suit broiigbt on behalf of a minor, because the minor could have had 
no means of judging for lumsolf, whether the withdrawal was a piudent or 
proper course to take. 

But it seems to metliat there is no force in that argument. 

As long as we have reason to lielievo, that the suit is lawfully brought 
by a party who has a right to bring it on hehiill of the minor, it seems to mo 
that any withdrawal of the suit by tJiat C365] party has prociselv the same 
effect as the withdrawal of a suit hy a jieison of full ago. It is difficult to see 
why a suit properly brought on behalf of any ol.lier person, who cannot act for 
himself, should be subject (so far as tlie iircscnt question is concerned) to other 
rules, than those which aie apphcahle to suits brought by parties in their own 
names. 

Mr. Bonnrtjoe, b\ way of illusUating his aigunient, asks us to suppose 
the case of a person, who had nothing to do witli a minor, and no riglit to sue 
on his behalf, bringing an action of ticspass in the minor's behalf, and then, 
finding that the defendant had a good delonco, withdrawing tlio suit on no 
better authority than he brought it Jlul. that would he a totally different 
case from the present, simply hecaust'the jici son hiiuging the suit would not 
be the proper person to hung it 

If Mr Bonne}yc could have p.hown in this case Liuit there had been any 
impropriety in the minor’s mothei hi niging 1 ho loriner suit, and that the minor, 
for that or some otliei reason, \ias not liound hv lier acts or tJio acts of the 
person who managed the suit lor hei, tlial, would liiive been a different thing 
But here it is conceded lliat the inolhei w.i-s tlie projioi jieison to bring the 
former suit, and no objection taken on th<i,t score, either in the former 

suit or in the Couit below, or in tins ajijioa! 

Wo must, thei'otoro, take it that the feii.iei suit was properly brought, and 
that being so. it seems to mo that the withdrawal of the suit had the same 
effect as the withdrawal of a suit h\ an adult iiorson 

That disposes of the first contention 

But there w'as another point laisod 1)\ tiio apiiollant, winch, if there had 
been any facts to supjioit it, w'ould baa e hcmi jiei foctlv good m point of law, 
namely, that the jierson who managed the suit on behalf of the plaintiff and 
his mothei, withdiew it in I'audoltho [ilaintilf, and in collusion with the 
defendant Nundamom Dossee 

Of course, if there hail been any gioiind for tin , contention, and if we 
were satisfied that it had been inotieily pie.'^entod to the Couit below, and the 
Court had refused to fianio an issue [366] fo tiiy il, J should consider that 
we ought to reuiand the case I'oi the trial ul such an issue 

But 1 am satisfied that tins point, although it might have been mentioned, 
was not really pressed upon the attention of I he Judge I think if it had been 
refused, tlie Judge would have said something about it in Ins )udginont, and 
some mention w'oiild have been made of it m the gioimds of appeal. lam, 
therefore, not prepared to say tliat the learned ludge w.is wiong in not framing 
an issue upon that point. 

At the same time, having rogaid to the jilamtiH’s jiosition, if 1 wcio oven 
now satisfied that the plaintiff had any leal ground for i ontoiiiling that the 
withdrawT'a! of the suit was brought about by fiaiul, I should ceitainlv have 
been disposed to allow him, on pioper terms, an opjiortunity ol tijing that 
issue in the Court below. 

But I think, before we allow any jurtv to raise an i.ssue of fiaud at this 
stage of the proceedings, we ought to he sati'^fied that there i.s some real ground 
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for fche contention ; and it was for this reason that we required Mr. Phillips, 
when the Court rose yesterday, to produce an affidavit showing in detail what 
grounds his client had to support the contention. 

An affidavit has accordingly been produced, made by the plaintiff himself, 
and I am satisfied from that affidavit that he has no sufficient ground to justify 
us in allowing such an issue to be raised. 

The affidavit only states that the mother’s consent was neither asked nor 
granted for the withdrawal of the former suit, and that the person who was 
managing the suit received certain sums of money (not stating any amount) 
from the defendant Nundamoni Dassee, both before and after the withdrawal. 
But it does not appear that those sums were paid for any improper purpose. 

The only suggestion of any fraud is made by the plaintiff himself in these 
words. “ I allege that these payments were made as a consideration to the 
manager for withdrawing the suit.” But he gives us no reason for supposing 
that the allegation is well founded It is only made in this general form 
by the plaintiff, who, at the time when the suit was withdrawn, [ 367 ] was a 
child of some five or six years old, and could, of course, have known nothing 
of the matter. 

We should do very wrong to allow an issue of fraud to be tried at this 
stage of the cause upon no bettor grounds than are disclosed in the affidavit. 

There is only one other point upon which I think it right to say a few 
words 

We had some doubt during the argument whether, assuming that the 
withdrawal of the former suit to have been brought about by fraud, the plain¬ 
tiff could bring the present suit without having taken some steps to set aside 
the former judgment; because this is not the case of res judtmta, properly so 
called but an absolute statutory prohibition imposed upon a party who has 
withdrawn a former suit without leave to bring a fresh one. 

But it seems to me, on consideration, that the rules which apply to cases 
of res judicata must apply generally to a statutory bar of this kind. 

ft was said in the Duchess of Kingston’s case, quoting the opinion of Lord 
Coke, that “ fraud vitiates the most solemn proceeding of Courts of Justice,” 
and I think that, if in a case like the present it could be shown that the with¬ 
drawal of the former suit was brought about by fraud and collusion between 
the party managing the suit and the defendants, the minor plaintiff might 
relieve himself from the consequences of the fraud in one of three ways : 1st, 
by an application to the Court m the suit m which the withdrawal took place , 
Indly, by a regular suit to set aside the judgment founded upon the withdrawal, 
or, 3rdly, by bringing a fresh suit for the same cause, and setting up the fraud 
as an answer to the statutory bar. 

In this case, as there is no sufficient ground for raising the question of 
fraud, the appeal must be dismissed, and the appellant must pay the costs on 
scale No. 2. 

Cunningham, J. —1 concur on both points with what has just fallen from 
my lord. ^ 

The principal point urged in the appeal, namely, that s. 97 of Act VIII of 
1859 did not contemplate the case of a minor represented by a next friend, is 
one which is of great im^rtance as regards the position of minors who are 
brought into the case, (368j and it is well that we have had the advantage of two 
learned' arguments upon it, but I confess that the result of that argument is 
that, however reluctant we may be to accept a state of things which is calculated 
in some instances to work hardship to minors, I think that we must take it 
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to have been the law, that where a minor is represented in the manner sanc¬ 
tioned by the law, and the person so representing him adopts a procedure to 
which particular consequences attach by the Code, then those consequences 
must ailect the minor. For this reason I think that s. 97 must be regarded as 
precluding the minor from re-opening the matter involved in a former suit from 
which the person acting for him has withdrawn. I also think that there are no 
grounds on which we can allow the issue of fraud to be raised at this stage of 
the proceedings. 

Appeal dtsmtssed. 

Attorneys for appellant: Messrs. Watkms it Co. 

Attorney for respondents Klietter Mohun and Nundamom : Mr. Hart. 

Attorney for respondent Matisoondari. Baboo Ukhoy Ghiind Dutt. 

NOTES. 

f“ Where a decree is regular in itself and on the face of it correct, it can only be set aside 
by suit. Where a plaintiff seeks to set aside a decree ba.sod on a compromise entered into by 
his guardian when he was a minor, merely on the ground that the compromise was fraudu¬ 
lent, his only remedy lies in a fresh suit, and he cijiinot revive the previous suit by an appli¬ 
cation for review,” /dissenting from observations in 6 Cal , G87 , 10 Cal., 357 ; 13 B. L. R , 
Ap. 11. , following 15 Bom. 5i)4 ;) “ but whore it is clear upon the face of the judgment or 
the decree which is impugned that it is irregular and incorrect, or not m compliance with 
the provisions of the law, the plaintiff can proceed by way of review, " 3 C. L. J. 119 per 
Ameer Ah and Pratt JJ. 

See 10 C. L, J 420 : 13. C W. N 1197, whore the question is discussed as to which is the 
appropriate procedure—review or a regular suit— to set aside a consent decree for fraud etc ; 
also 26 Cal., 891; 22 Cal., 8 ; 21 Cal., G05 . 19 Bom. 571 10 Bom 338 (340), 12 Mad., 503 
(504) 

As rogadrs the effect of default of the next friend or guardian in prosecuting the suit, 
see 10 Mad., 272.] 


[ 10 Cal. 368 ] 

APPELLATE CIVIL. 

The IMh December, 1883. 

Present• 

Sir Richard Garth, Kt., Chief .Justice, and 
Mr Justice O’Kinealy. 


Durga Sundari Devi, widow of Monoranjan Das.Auction-purchaser 

versus 

Govinda Chandra Addy (Decree-holder) and others.Judgment ■debtors.’’ 


Sale in execution of decree—Application to set aside sale—Appeal from 
order rejecting application—Civil Procedure Code (Act XIV 
of 1882), s. 313 —“ Saleable interest.” 

There is no appeal to the High Court from an order refusing to set aside a sale, unless 
such order is made under ss. 294, 312, or 313 of the Civil Procedure Code. 

* Appeal from Order No. 91 of 1883, against the order of W. MaePherson, Esq., Addi. 
tional Judge of 24-Pezgunnahs, dated the 26th March 1882. 
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A misrepresentation or concealment in the sale notification which induces a purchaser 
to buy a property for much more than it is really worth (although that misrepresentation or 
concealment may be fraudulent), is no ground for setting aside a sale under s. 313 of the Civil 
Procedure Code 

The meaning of s. 313 i-., that when a purchaser under an execution sale buys a property 
which turns out to have no o\:istoiir-e at all, or to bo [ 369 ] of no saleable value whatever, the 
Court may then Mt aside the sale under s 31 { 

In this east) one Monorarijan Das, at an execution sale, purchased certain 
immoveable propeities clobcnhed as lots 2 and 3 in the pioclamation of sale, 
for the price of Rs 7,100 and Es 23,550 respectively. The decree under 
which the purchase was umda was passed on a inoi'ts-»-b’0 bond, and directed 
the realization ol tJie decretal amount from the mortgaged properties. 

In pursuance oi that decree the lots were adveiti.sed foi sale, and it was ’ 
admitted at the heaung, that tlie description in the sale jiroclamation tallied 
exactly '\itli tlio description ol the piopert\ a.s given in the mortgage deed. 
The sale pioclamation was puhlislied m accordance with s 2B9 of the Civil 
Proceduie Code, and in addition a tianshibion of the sjuno was published in 
the Calcutta (riizcltc of the Itli .Jauuirv 1882 

The auction-iHirchasoi applied to tiie Com t Gi li.ive the above-mentioned 
sale set aside on the ground of fi.iud and misrepresentation, and on the 
ground that the decreo-holdoi had no ‘ saleable interest ” in the property within 
the meaning of s 313 of the ("ode. 

The allegations of iiaiid were--(1) Tlio making of a false affidavit by 
the deciee-lioldei sipiprcssing all mention of incmnbiun'os on the property, 
(the incumlirances being, alienation of ))oi lions of a taluk, and the existence of 
certain uiourasi mokaiaii leases at iieimanonth fixed hut low rentals). (2) 
Publislvng in tlio Colcicila Cazflte an incorrect translation of the sale 
proclamation, tliercbv misleading the auctiou-purchasei (3) .Advertising the 
same land twice over in two oi more lot',, fl) Declaiiiig m the sale pro¬ 
clamation that lot 2 was iakhna], wliereas it was net 

As regards the absence of any saleable interest, it ivas contended that the 
assets were insufficient to [lay the Coveinmenl revenue, and that all tViat was 
purchased was a Irihiiity to pay so much out of pocket eveiy voar. 

The Additional Judge heloio whom the application came on foi hearing, 
found that the lease-' winch weio omitted to be mentioned in the affidavit of 
the decree-holder did not constitute “ mcuiuhrances ” within the contemplation 
of s. 287, and that [370] the dccroe-holclei was not hound to disclose them , 
that the purchaser at the time of the sale had been correctly irifornied as to 
what was b'^ing sold, and tliat il he had been mrslod by the adveitisement in 
the Calcutta Uu.cttc, he had only hiinself to hlarao , and found that as regards 
the two last grounds of fraud the pm chaser had failed to make out his case, 
and further, holding that “ saleable interest” in the property, meant, not a 
question of profit or loss, but a saleable interest in the property itself, apart 
from all consideration of profit and loss, leiected tlie application. 

The auction-purchaser appealed. 

The Advocate General (Mr Paul), Mr Bell, Balioo Kali Mohnn Das, 
Baboo CJmndra Moahiib Uhose and Baboo Doorqa Mohnn Das for the 
appellants 

The Advocate Gnieral contended that the lower Court had passed the 
order under s. 813 of tho Code, and that, inasmuch as the property had been 
lowered’in value by reason of the putni leases, which were not set out in the 
proclamation, it was not the same propeity wdrich was put up for sale, and 
that the sale should be set aside. 
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Baboo Atnbioa Chum Bose, and Baboo Bhowam Chum Dutt for the Ees- 
pondents. 

The Judgment of the Court (Garth, C.J. and O’Kinealy, J.) was 
delivered by 

Garth, C.J. —This is an appeal from an order of the District Judge, 
eonfirtning a sale in execution. 

The circumstances were these— 

One Monoranjan Das became the purchaser at the sale of certain immove¬ 
able property described as lots 2 and 3 , and he petitioned the Court 
that the sale should be set aside, and his deposit returned to him, upon 
the ground that there had been a fraudulent misrepresentation in the 
sale notification, and that consequently he had bought a property very 
different in its nature and value from that which purported to be sold. 
There is no doubt that he purchased the same property which was men¬ 
tioned in the notification , but it was far less valuable than he had [371] 
reason to believe it to be on account of certain putni leases of which no 
notice was given, and for certain other reasons, which he alleges to have been 
known to the execution creditor, and fraudulently concealed by the way in 
which the property was described in the sale notification 

The subject-matter of the petition apjioars to have been gone into very 
carefully by the District Judge, who made an order rejecting the application, 
and confirming the sale. 

The purchaser now appeals to us upon the ground, that the order was one 
refusing to set aside the sale under s 313 of the Code of Civil Procedure; {ses 
clause (16), s. 588), that is to say, he contends that the application to the Court 
below was made upon the ground, that the judgment debtor had virtually no 
saleable interest m the property which purported to be sold 

Unless the order confirming the sale was made under s. 313, or under 
ss. 294 and 312, there woidd be no apjieal to this Court And it is not pretended 
that the order was made undei either of the two last mentioned sections. 

The question, therefore, which we have to decide is this Having regard 
to the nature of the appellant’s contention in the Court below, and assuming, 
as we do, for the purposes of this question, that there was a fraudulent 
misrepresentation and concealment on the part of the decree-holder with 
respect to certain encumbrances and other disadvantages attaching to the pro¬ 
perty sold, which rendered that property of much less value to the purchaser 
than it would otherwise have been, was that misrepresentation and conceal¬ 
ment any ground for setting a.side the sale under s 313 This (juestion has 
been argued at great length and with much ability by the learned Advocate- 
General, who has contended, that if the property sold was substantially and 
to any considerable extent of less value to the purchaser, by reason of the 
existence of the putni leases and other disadvantages which we have mentioned, 
it was in fact not the same property, which was put up for sale, and that the 
sale should, therefore, be set aside under s, 313 

We are unable to construe the section in this way. We thirffe that what 
it really means is this ; that if a purchaser under an execution sale buys a 
property, which turns out to [372] have no existence at all, or to be of no 
saleable value whatever, the Court may then set the sale aside under s 313. 
But we think that any misrepresentation or concealment in the sale notification, 
which induces a purchaser to buy a property for much more than it is really 
worth (although that misrepresentation or concealment may be fraudulent), 
would be no ground for setting aside the sale under s 3)3. 
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Such misrepresentation or concealment may be very good ground for ab 
application to the Court below to set aside the sale, and we do not doubt that 
the District Judge acted very properly in entertaining the application in this 
case; but as we consider that the application was not one under s. 313, we 
think there is no appeal to this Court from his decision. The only remedy for 
the applicant, as far as we can see, is a regular suit. 

The learned Advocate-General has very properly called our attention to 
two cases decided by this Court, which he admits are directly opposed to his 
contention; one a case of Protah Chunder CMickerbutty v. Pamoty (I. L. B., 9 
Cal, 506) decided by Mr Justice WiLSON and Mr. Justice MaCLEAN, and the 
other Pam Coomar Dey v Shiishee Bhoosan Ghose (I. L. E., 9 Cal., 627), 
decided by Mr. Justice CUNNINGHAM and Mr. Justice Maclban. 

In botii these cases it was held that an mcumhrance upon a property sold' 
in execution, by way of mortgage or otherwise, is not sufficient to enable an 
auction-purchaser to set aside the sale on the ground that the judgment-debtor 
had no saleable interest in the property , and unless we are disposed to differ 
.from those cases, and to refer the question to a Full Bench, which we are not, 
their authority is of course binding upon us. 

It IS said, however, that in the case of Narharmal Marwan v. Sadut Ah 
{8 C. L. R , 486), Mr Justice PONTIFEX and Mr. Justice FIELD took a different 
view of the section ; and we are asked to adopt their ruling. 

But as we understand that case, the learned Judges then took precisely the 
same view of the law as was taken in the other two cases. 

The facts were these. On the 21 st of February 1880, three bighas of land 
were purchased by the appellant at an execution sale under a rent decree. At 
the tinse of that sale a decree had [373] been obtained by the mortgagee of the 
same (amongst other) property, by which that property was ordered to be, and 
was subsequently, sold on the llth of March 1880, under which sale the 
purchaser obtained possession. 

Under these circumstances the appellant, who purchased under the 1st 
sale in February 1880, applied to set aside the sale upon the ground that the 
execution debtor liad no saleable interest in the three bighas, and the Court 
appeared to be of that opinion. 

Mr. Justice PoNTIFEX in giving judgment explains his view of the case in 
this way. 

" Whether there was a saleable interest would depend upon whether these 
three bighas were included in the mortgage, and were affected by the decree made 
on the 7th October 1879 by the Subordinate Judge of Hooghly. If these three 
bighas of land were included in the mortgage, and the decree was a mortgage 
decree, directing a sale of the mortgaged property, then it is clear, that on the 
7th October 1879, when that decree was made, being previous lo the attach¬ 
ment under the rent decree, the mortgagor would no longer have a saleable 
interest in the property in specie, because the mortgage decree binding the land, 
the sale of tie 21st February 1880 by the Howrah Court would not carry the 
property itself, but could only carry a right in the surplus proceeds of sale 
under, the mortgage decree.” 

Whether the learned Judge was right in that case in saying, that the 
mortgagor had no saleable interest in the three bighas sold to the appellant, may, 
perhaps, be open to doubt; but it is clear, that the principle of the Court’s deci¬ 
sion was, that if the three bighas were included in the mortgage, the mortgagor 
had no saleable interest in them at the time of the sale to the appellant. We 
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think, therefore, that this case does not assist the present appellant in any way; 
and it was certainly not treated by the learned Judges in the other two cases 
as in any way opposed to their view. 

The Advocate^ General has very properly abstained from going into the facts 
of the present case, seeing that we are against him upon the point of law. It 
IS not pretended here, that the judgment-debtor had not some interest in the 
property sold, or that the appellant has not bought, in one sense, the property 
[874] which was described in the sale notification. All that is contended for is, 
that the property was so misdescribed, or that there was that concealment of 
the incumbrances upon it, that the purcliaser has bought a totally different 
thing from that which he intended to buy , or in other words, that he has 
bought a property charged with heavy incumbrances, instead of a property free 
-from incumbrances. 

Then Mr. Bell has further argued, tliat although we may have no power 
to entertain the question on appeal, we may do so under s 622 of the Code of 
Civil Procedure. 

The answer is, that we liave not before us any application under s. 622, 
but an appeal against the District .ludge's order. And even if this were such 
an application, I, for one, should not be disposed to grant it. The Judge in 
the Court below has not acted without jurisdiction, and, so far as I can see, 
he has been guilty of no irregularity. 

We think, therefore, that there is no ground for this appeal, and that it 
should be dismissed with costs, which we assess at Es. 150. 

Appeal dismissed. 


NOTES 

E&'e? albo (1889) 9 All , 1G7; (1910) 3.5 Bom , 29 ] 


[10 Cal. 374] 

ORIGINAL CIVIL 

The 11th January, 1884-. 

Present • 

Sir Richard Garth, Kt., Chief Justice, and 
Mb. Justice Cunningham. 


Gopaul Chunder Chuckerbutty.Plaintiff 

versus 

Nilmoney Mitter and others.Defendants » 


Onus Probandi— Ejectment, Suit for. 

When a plamtifi seeks to eject persons from premises claimed by him, on the giound 
that they are in wrongful pos8es.sion of the premises, bo is bound to show that he or .some of 
the persons under whom he claims have been m possession of the property withm twelve 

* Appeal from a decision of PiGOT, J , dated 8th February 1883. 
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years before suit. A mere allegation in the plaint that the persons sought to be ejected were 
the tenants of the person through whom the plaintiflF claims, will not shift the burden of 
proof. 

Rao Karan Stngh v Bakar Ah Khan (L R. 9 I. A 99) explained and distinguished. 
The plaintiff stated that in 1865 the house and premises known as No. 150, 
Chitpore Eoad, Sobabazaar, belonged to one Mittunjoy [378] Chuckerbutty, 
and that in that year Messrs. Dodd & Go. obtained a decree against Mittunjoy 
for Rs. 23,000, but shortly afterwards became insolvent, the decree then vested 
in the Official Assignee, who attached the house, No. 150, Chitpore Road, in 
execution of that decree. in Repteinber 1869, one Sreenarain Cliuckerbutty 
(defendant No 8) the surviving brother of Mittunjoy, put m a claim to the 
property attached, but the claim was i ejected , whereupon Sreenarain brought 
a suit against the Official Assignee asking for a declaration of his right to the 
property, and for an injunction to stop the sale, but on July 11th, 1870, his 
suit was dismissed, and on the 21tli March 1871 his appeal against the judg¬ 
ment of the 10th July 1870 w^as also dismissed, and on the 26t]i February 1881 
the Official Assignee sold the houses, and premises, to the plaintiff. The latter, 
on 19th December 1881, brought this suit against the defendants 1 to 7, who 
were alleged to he the tenants of Mittunjoy, for jiossession of the premises. 
And on the 16th Afarch 1882, he amended his plaint, and made defendant 
No 8 abovementioned a party to the suit 

Defendants Nos 2, 5, 6 and 7 contended that they were the monthly 
tenants of Sreenarain Chuckerbutty, who they stated to be the owner, if not 
of the whole, of a greater portion of the premises, and m possession thereof. 
Defendant No. 2 asseitod that he had paid lent to Sreenarain for the last 20 
years. And the defendants 5, 6 and 7 asserted ihat they had paid rent to 
Sreenarain for the last three years, and contended that even if the plaintiff was 
the owmei of the premises, which they denied, they were entitled to notice to 
quit. 

Sreenarain (defendant No B) contended that he had been in pos8e3.sion of 
the premises by purchase since 1241 (1834-35), and that defendants 1 to 7 were 
his tenants, and submitted that supposing Mittunjoy eyer to have been in 
possession of the property, his right and interest was barred by limitation. 

At the hearing of the case on the 8th February 1883, the plaintiff put in 
the deed of sale of the 25th Februaiv 1881, the order in the claim made by 
Sreenarain against the Official Assignee and the decrees in the suit of Sreenarain 
v. The Ojficial Assignee He also called one Tarmy Churn Banerjee, who 
stated that ho had been a servant of Alittunjoy, that he entered his service 
when he [376] (the witness) was fourteen or fifteen years old, and that he was 
now 51 yen IS i-ld, and that Mittunjoy died eight or nine years ago ; that during 
this service he had collected rents of the premises in dispute for Mittunjoy, but 
could not specify any particular dates of such collections. ^ 

Mr. T .-1. Apear and Mr. M. P. Gasper for the Plaintiff. 

Mr. Bonnerjee and Mr. Palit for the Defendants. 

PiGOT, if.—Dismissed the suit with costs, observing that though the 
plaintid's witnesses seemed reliable, they proved no title, or at all events not 
sufficient to justify a decree for ejectment. 

The plaintiff appealed. 

Mr- Phillips (with him Mr. T. A, Apear) for the Appellant.—The onus was 
on the defendants to show that they have been in possession for twelve years. 
Wo allege in our plaint that the defendants wore the tenants of Mittunjoy. The 
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case of Karan Singh v. Bakar Ali Khan (L. R., 9 I. A., 99) overrules the 
decision of the Full Bench in Mahomed Ah Khan v, Khaja Abdiil Gunny 
(1. L. B., 9 Cal., 744 ; 12 C. L. R., 257). 

Mr. Trevelyan for the Respondents was not called upon. 

The following Judgments were delivered by the Court (Garth, C. J., and 
Cunningham, J.), 

Garth, C. J. —I entirely agree with the learned Judge in the Court below 
that the plaintiff has made out no case , and the only reason, why 1 think it 
necessary to say a few words, is to explain iny view of the argument, which 
has been addressed to us by Mr. Phillips,, upon the plea of limitation. I think 
it very desirable that there should be no misunderstanding upon that subject. 

The suit is brought to recover possession of a house and premises in 
Calcutta. The plaintiff claims the property, having purchased it, as he 
contends, from the Official Assignee, as belonging to a person named Mittunjoy 
Chuckerbutty (deceased), who is said to have been the absolute owner The 
plaintiff’s case is that the defendants Nos 1 to 7, who are now In possession, 
were tenants on sufferance of Mittunjoy , and consequently that he, claiming 
through Mittunjoy, is entitled to eject them. 

[377] These defendants say, that thev do not bold under Mittunjoy at all, 
that they are the tenants of the defendant Sreenarain Chuckerbutty, who is a 
brother of Mittunjoy, and all the defendants contend that Mittunjoy had 
never anv title to, or possession of, the property 

This being the nature of the case, the plaintiff, in order to prove a title 
and possession in Mittunjoy, has called a witness named Tarinoy Churn Ban- 
nerjee, who professes to have been Mittunjoy’s servant for a great many years 
He says that Mittunjoy and his brothers had no ancestral property , hut that 
he (the witness) and Mittunjoy used to come to Calcutta, and when time that 
they used to collect the rent of certain houses, and among them, of the iiouse 
in question. But his evidence in this respect is of the vaguest character ; he 
cannot say when it was that he received the rents, he certainly never received 
them from the defendants Nos 1 to 7, and the utmost that his evidence 
amounts to is, that he received some rent foi his house at some tune or other, 
but when, he cannot say. 

Under these circumstances. Mi PhilUpa has contended that the onus is 
upon the defendants to show that they have been in possession for upwards of 
twelve years. 

It seems to me that there is no ground for that contention The suit, as 
I take it, is brought to recover possession of property as upon a dispossession. 
The plaintiff claims under Mittunjoy ; his case is, that Mittunjoy was the owner 
in possession, ttiat he has bought Mittunjoy’s right and title, and that conse¬ 
quently he is entitled to treat the defendants 1 to 7, who weie Mittunjoy's 
tenants, as trespassers. 

Of course, if the plaintiff' could have shown that those people (the defen¬ 
dants 1 to 7) were really Mittunjoy’s tenants, he would have had the same 
rights against them that Mittunjoy had. But he has not attempted to prove, 
and certainly he has not succeeded in proving, that they woi’e Mittunjoy’s 
tenants. They are, therefore, holding adversely to the plaintiff, and the plaintiff 
is seeking to eject them upon the ground that they are in wrongful possession 
of his (the plaintiff’s) proiierty. 

That being so, I consider that the plaintiff is bound to show [378] that 
he or some or one of the persons under whom he claims, have been in 
possession of the property within twelve years before suit. 
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Mr. Phillips contends that this is not so, because the plaintiff has alleged 
in his plaint that the defendants Nos 1 to 7 were the tenants of Mittunjoy. 
But if a mere allegation of that kind could relieve a plaintiff from the burthen 
of proving that he or those under whom he claims had been in possession 
within twelve years, that device might always be resorted to for the purpose of 
evading the law of limitation. 

Then, again, Mr. Phillips, in support of bis argument, has referred us to 
the case^f Pao Karan Singh v. Bakar Ah Khan (L. E., 9 I. A., 99) decided by 
the Privy Council, the effect of which he contends, is to overrule the law laid 
down by the Full Bench of this Court in Mahomed Ah Khan v. Khaja Abdul 
Gunny (I. L K, 9 Cal., 744 , s.c., 12 C. L. E., 257). 

In this it seems to me he is in error. That decision of the Privy Council 
was duly considered by this Court in the Full Bench case, but vt'e did not 
notice it in our judgment, because we thought it did not apply. 

That suit in point of fact was not foi possession at all. It was brought 
by the plaintiff, a mortgagee, to recover the principal and intemst due upon 
two mortgage bonds ; and to enforce that claim, by a sale of the mortgaged 
property. The plaintiff, so far as appears, had never been in possession, nor did 
he ask for possession of that property. If he had, article ISS"' of the Limitation 
Act would have applied. 

The defendant’s answer was, that the mortgagee {the plaintiff) could not 
enforce his right as against him, because he had been in possession of the pro¬ 
perty adversely to the plaintiff, and those under whom he claimed for upwards 
of twelve years before suit. 

Under these circumstances, it was contended before the Privy Council 
that th% plaintiff was bound to prove that he had been in jiossession within 
twelve years before suit, and this (as it would seem from the report) upon some 
general pi inciple of law. 

[379] But tlieir Lordships held that the suit was not brought (under 
article 143 f of the Act of 1871) to recover possession as upon a dispossession, 
and they, therefore, considered that the plaintiff ivas not bound to prove a 
possession within twelve years before suit; but tliat it lay on the defendant to 
prove an adverse possession for that period in order to establish his defence. 


*CArt 138.— 


Description of suit 


Period of limi¬ 
tation. 


Time from which period begins 
to run. 


By a purchaser of land at a sale' 
in execution of a decree, for posses-! 
sion of the purchased land, when thei 
judgment-debtor was in possession 
at the date of the sale 


t [Art. 143.- 


Por pos 80 t> 8 ion of immoveable 
properijr, when the plaintiff, 
while in possession of the pro¬ 
perty, has been dispossessed or has 
^scoutinued theposseesion^ _ 


Twelve years... i The date of the sale.] 


1 

j 

Twelve years... 

r ’ .. 

The date of the dispossession or 


discontinuance.] 
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I have said thus much in ordei* to explain why in my opinion the Privy 
Council decision is not applicable here, and why that decision does not conflict 
in any way with the Full Bench judgment of this Court. But in point of fact 
there is no evidence in the case which would justify any Court in finding in 
the plaintiff's favour. 

The appeal must be dismissed with costs on scale 2. 

Cunningham, J. —I concur in thinking that the ruling of the Judicial 
Committee in Bao Karan Singh v. Bakar Alt Khan (L. B.. 9 I. A., 9^ cannot 
be regarded as modifying the law which has been repeatedly laid doira in this 
Court on the subject of limitation in suits for possession of immoveable property. 

The plaintiff in that case sued for the amount secured on two mortgage 
bonds, and for sale of the mortgaged property The defendant pleaded twelve 
years’ adverse possession, and all that appears to have been decided was that 
the defendant was not, for the reasons set forth in the judgment, entitled to add 
to the period during which he had himself been in adverse possession, the 
period during which the Collector had been m possession on behalf of Govern¬ 
ment. I agree in dismissing the appeal with costs. 

Appeal dismissed. 

Attorney for the Appellant Baboo A. T. Dhur. 

Attorney for the Kespondents • Baboo G. C. Chunder. 

NOTES 

c See the Notes to 9 Cal , 39 , 12.5 , in THE L-IW REPORTS REPRINTS , also (1890) 14 
Bom., 458 (461), 20 M L. J .306 J 


[380] APP15LLATB CIVIL. 

The 6th December, 1883. 

Present: 

Sir Bichard Garth, Kt., Chief Justice. 

Mohamed Masik.Defendant 

versus 

Malkai Mukhadrai Uzwa Badshah Mehal Saheba.Plaintiff.''’ 

Court Fees Act (VII of 1870), s. ?, cl. (c)—Suit to set aside*a trust 
deed and to recover trust money—Appeal by trustee—Duty 
payable on memorandum of appeal. 

A brought a suit against J5, a trustee, and others to sot aside a trust deed and to recover 
Es. 2,50,000, the amount of the trust money, and valued his suit at Bs 2,50,000 A obtained 

• Reference under s. 5 of Act VH of 1870. 
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a decree, B appealed and sought to alSx to his memorandum of appeal a ten-rupee stamp, 
under art. 17, cl. {6)* of sch. II of Act VII of 1870. 

, Held, that the duty payable on the memorandum of appeal was the same as that paid on 
the plaint in the suit 

The suit to which this appeal relates was instituted to set aside a deed of 
endowment, whereby the plaintiff made over certain Government promissory 
notes of the value of Es. 2,60,000, to the first defendant, and appointed him 
and Iiis co-defendants in the suit, trustees for lier (the plaintiff) during her 
lifetime#and after her death for the management of certain charities, and also 
to recover the promissory notes in question 

The plaint was accordingly valued at the above amount, Viz , Es. 2,50,000, 
and an ad valorem Court-fee ot Es. 2,175 was paid thereon. 

Tlie suit having been decreed, the defendant No. 1 sought to prefer an 
appeal against the decree paying a Court Foe of Es. 10 only under art. 6 of 
No. 17 of sch. II of the Court Fees Act (VII) of 1870, as for an appeal " where 
it is not possible to estimate at a monev value the subject-matter in dispute.” 

The Deputy Eegistrar was of opinion that, as tlie suit was instituted for 
the purpose of having a deed of endowment declared invalid, and for the 
recovery of the Government promissory notes, as above stated, it evidently fell 
under cl. (c) of s. 7 of the Court Fees Act, and that the appellant should, 
therefore, value the appeal [381] in the same way as the suit was valued, viz., 
with reference to the subject-matter [see Joy Narain Giree v. Greesh Chunder 
Mytce (15 B L. E , 172 ; 22 W. E , 438).] 

The matter then came before the Taxing Officer for orders, and he gave 
the following opinion -- 

“ The object sought to be attained in bringing the original suit was the 
actual recovery of Government promissory notes to the value of Es. 2,50,000, 
which lhad been endorsed to the defendant under the terras of the deed. The 
plaintiff’s interest in the suit amounted, therefore, to 2i lakhs of rupees, and she 
correctly affixed an ad valorem stamp on her plaint in the lower Court 

“ In appealing against the judgment of tiie lower Court, the defendant 
seeks to change the nature of the suit and to determine its value, not according 
to the property in dispute, but according to his interest (or alleged interest) m it. 

“ The first question, therefore, for decision is, whether the appellant can 
change the nature of the suit m appeal for the purposes of determining the 
Court-fees jiayable 1 know of no instance wliere this course has been allowed 
I have never known it to be seriously contended. It is certainly a point of 
general importance, and as such must be referred for the decision of the Chief 
Justice under s 5 of the Court Fees Act Vll of 1870. 

“ The next point to be determined is the extent of the defendant’s interest 
in the suit B’s vakeel urges that he has no present interest, for he gets 
nothing until the plaintiff dies, and then merely a stipend of Es. 50 a month. 

* [ Art. 17, Cl 6 - 

Number. Proper fee. 

Plaint or * meinorAiiduin of 
appeal in each of the following 
suits •-?**' * * * * 

Cl. 6 •—Every other suit where 

it i» not poPbible to estimate at a Ten rupees ] 

money-value the subject-matter in 
dispute, and which is not other¬ 
wise proyidod for by this Act 
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This may be the case if the defendant is to be regarded as an individual and 
not as a trustee. In the latter capacity, it seems to me that his interest 
extends to the retention of the principal entrusted to his care, and it is as a 
trustee, and not as an individual member of society, that he appeals. If this 
be the correct view, then, even granting that he may change the nature of the 
suit in appeal, his interest in it is equal to that of the plaintiff, and is represent¬ 
ed by a money value of 2i lakhs 

“ In connection with this point it should he ohserved that tlie (lovernraent 
promissory notes for 2^ lakhs are endor.sed to defendant [382] Jn/ n/huc, and 
that he is entitled, therefore, to draw the whole inteiest thereon 

“ I think that the first question should be answered in the negative. The 
Court Fees Act does not distinguish between a ‘ plaint ’ and a ‘ memorandum 
of appeal ’ when the latter is from a decree If, therefore, the fee was correct 
in the lower Court—and this is not denied—then the same fee is leviable in the 
Appellate Court. 

“ As to the second point, I am of opinion that the interest of the appellant 
is equivalent to that of the plaintiff so far as regards the sub]ect-mabter of th.s 
suit; and that such interest amounts to a monev value of 2l lakhs, and m 
possessed by defendant in his capacity of trustee ” 

The Taxing Officer, therefore, referrod the two (piestions ,ibove mentioned 
to the Chief .Tustice undei s ’) of Act VII of 1S70 
Baboo Pran Nath Palit for the Appellant 
No one appealed on the otlier siile 

Garth, C.J. —1 have no doubt whatevei that m this case the natui'e of 
the appeal is the same as the Viilue of the suit, nainelv', Hs 2,/)0,000 

The question is not wliat is the defendant's personal interest in the^ubject- 
matter of the suit He may have no personal interest at all , and yet the 
subject-matter of the appeal may be as valuable as tlie subiect-mattev of the 
suit. There it. nothing, as far as I .can see, in the defendant's obiectiou 


5 CAP.—34 
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[883] APPELLATE CIVIL. 

The 28th January, 1884. 

• Present : 

Mr. Justice Field and Mr. .Justice O'Kinealy. 

-Jarfan Khan .. . One of the Defendants 
vei's^ 

.labbav Meali . . .Plaintiff.' 


Mahomedan lair — Pre-eniption — Ceremonies. 

Ill order to sustain a claim for pro-einption in Mahomedan law, it is essential that the 
ceiemony of Tulub-i-mov ashibat should be properly performed 
The case is thus stated in the judgment of the lower Appellate Court.— 

The suit was to enforce a right of pre-emption. Plaintiff alleged that he 
was entitled to preference to defendant No. 2 m purchasing a certain plot which 
defendant No 2 purchased from defendant No. 1, and that defendant No. 1 
gave him no opportunity. The plaintiff on the 13th July 1880 having been 
away elsewhere returned home, and was informed of the sale. On hearing of 
the sale, he took all needful steps and offeied to return to the defendant No. 2 
the money paid , defendant, however, refused to liand over tlie land to plaintiff. 

The plaint states that on hearing of the sale, in the presence of the public, 
the plaintiff stated Ins wish to bu\, and then, very shortly afterwards, taking 
with him the price, Es. 47-4, went with suitable witnesses to defendant No. I’s 
residence to offer the money. He states that ho is ready now to pay whatever 
price the Court may direct Defendant No. 1, in her written statement, aUegod 
that the plaintiff had not performed the ceremonies of Tulub-i-mowashihat 
and Tulub-i-shad as he stated, and had not deposited the purchase-money with 
the plaint, and therefore plaintiff could not maintain the suit, the defendant 
No. 1 before selling the land frequently offered plaintiff and his brother Abdul 
Meah and his nephew Maefaruddi opportunities of exercising the right of pre¬ 
emption which they refused ; also that the defendant No. 2 had a superior right 
of pre-emption to plaintiff, and consequently defendant No. 1 sold him the 
property on the 23rd December 1879 by Jcabala. The kabala is filed. It is 
admitted that Ks. 47-4 was the price. The defendant No. 2 supported these 
allegations. He, in his written statement, set forth that, after her husband’s 
death, defendant No. 1 had gone to her father’s ; subsequently she desired to 
sell this property, and therefore informed defendant No. 2, and he desired to 
buy. Consequently “ in a public place in the presence of several persons, on 
giving defendant a proper price, she executed a kabala [384] in his favour. 
Plaintiff' or his brother or his nephew at no time wished to buy the land.” 

The Munaif found at the outset that plaintiff was not entitled to maintain 
this suit for the following reasons, on his own evidence without going into any 
other issues. Plaintiff’s evidence, he held, showed that one day in Pous, when 
plaintiff camw home, his wife told him that the land had been sold by defen¬ 
dant No. 1 to defendant No. 2 ; plaintiff thereupon entered his house, opened 
his chest, took out Es 47-4, called the witnesses, proceeded to the premises and 
there cried aloud that he had a right of pre-emption, and would exercise that 
right; and then and there offered to defendant No. 2 the refund of the purehase- 

• Appeal from Appellate Decree No. 2044 of 1882, against the decree of T. M. Kirk¬ 
wood, Esq., Judge of Mymonsing, dated the 1st of July 1882, reversing the decree of &boo 
Nilmony Nag, First Munsif of Atia, dated the 28th December 1880. 
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money, which tender defendant No. 2 refused. Plaintiff then went with the 
witnesses to defendant No. I’s house, and there also plaintiff” vrent through the 
same formal declaration of his rights. The Munsif held that, while all this 
was right enough, yet plaintiff bad omitted to shout out his demand for the 
land the instant he heard about it from his wife’s lips. This omission the 
Munsif held to be fatal, and so dismissed the suit. 

The evidence shows that there are two huts with a common compound 
(part used by plaintiff’ and part used by defendant No 1), and a common well 
and drainage. That one hut was the property of the widow, the defendant 
No. 1, and that the other was the property of the plaintiff. that the plaintiff”, 
coming home, was in the common yard when hfs wife told him , that he then 
entered his house, opened his chest, and came back into the yard with money, 
Bs. 47-4, and in the presence of thiee neighbours, one of whom W'as already 
sitting there (the two others, whose hanb adjoin, oarne up on hearing plaintiff 
commence the proclamation of his rights), went to the widow’s hut, proclaimed 
his right of pre-emption, and called on the defendant No. 2 who was not 
present, hut in his own ban hard by, to give it up to him and take the pur¬ 
chase-money. The defendant No. 2 refused, answering from his ban. Plain¬ 
tiff then went with witnesses to the defendant No. I’s father’s house where the 
defendant No 1 lived (a mile oi so distant), ana claimed his right, and offered to 
pay the price for it. She then refused, saying she had sold it to the defendant 
No. 2. The defendant No. 1 is the widow of the plaintiff’s cousin The hut 
in question had belonged to that cousin, the ban being the ancestral ban oi both 
plaintiff and that cousin. The plaintiff had come home on this day at noon 
and went to the claimed hut and jiroclaimed his i-ights before 1 P.M., and went 
to the defendant No. I’s fathei’s house, and returned therefrom before 2 P.M. 
Defendant No. 2’8 ban, is two bans off to the north of plaintiff’s ban. The 
defendant No. 2 is plaintiff’s cousin on his mother’s aide. 

The plaintiff’s allegation that he did return home on the 13th Pous is not 
traversed by the defence , nor is there any evidence on the part of the defence 
(save the statement of a witness’ who is quite unreliable, and denies [SSSj 
plaintiff’s having gone to defendant No I’s i'e.sidence with the money) 
contradictory of the evidence adduced by plaintiff to show the manner in which 
he went through the formalities. The evidence for the defence is almost 
entirely confined to plaintiff’s refusal to purchase before the sale and his 
permission to defendant No 1 to soli to anv one 

The lower Court has dismissed the suit even on the assumijtion that the 
tacts are as above given by the plaintiff because it is not shown that plaintiff' 
at once at the very moment of lecoivmg the information from his wife, pro¬ 
claimed his right and his intention to insist on it. If plaintiff has any right 
at all in the matter, such a dictum, if supported, would appeal to me to be 
going as nearly as possible to a negation of that right. I cannot conceive that 
the law is as the Munsif has interpreted it. T turn to the authorities. 

Jamilan v. Latif Hosscin (8 B. L R., 160, 16 VV R. F B., 13) states . 
The Tulub-i-moioashibai may be, and constantly is, a pnvatewaot wJiieh the 
purchaser against whom the right is claimed has no power of questioning oi 
refuting; and the Tulub-i-shad is the only public act connected with the claim 
to pre-emption of which the purchaser has necessarily any cognizance ” The 
Tulub-i-shad must take place with the least practicable delay. It has clearly 
taken place in the present instance with the least practicable delay Baillie’s 
Digest states, page 484: “ The Tidub^'i-moivashihat, or immediate demand, is 
first necessary, then the Tuluh-i-shad or demand with invocation, if, at the 
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time of making the former, there was no opportunity of invoking witnesses, as, 
for instance, when the pve-emptor at the time of bearing of the sale was 
absent from the seller, the purchaser and the premises. But if be heard it in 
the presence of any of these, and had called on witnesses to attest his immediate 
demand, it would su£6oe for both demands, and there would be no necessity for 
the other.” It appears to me that the above quotation covers the present case, 
and that the demand made in the iiresence of witnesses and of the premises 
within some minutes, perhaps half an houi at the outside, after hearing of the 
sale, is the sort of TiUub-i-moivashibat which renders unnecessary any subse¬ 
quent Tulub-i-shad. It seems to mo tliat plaintiff not only made this demand 
in the presence of witnesses on tlie premises, but his demand was answered 
by the purchaser from a neighbouring ban, and that plaintiff then promptly 
went off to the vendor’s residence (some distance od), and in the presence of 
witnesses made demand of her. It seems that all the necessary formalities 
have been gone thiough , the (lucstion is, were they commenced and concluded 
with sufficient promptitude V I think the commencement is the only 
really debatable point, it cannot be contended that, when once commenced 
all the necessai’> fovinalities were not promptly and continuously gone through. 

[3863 Mona Snujh v. Mosrad Sinqh (5 W. K., 203) lays down that the act 
of going into one’s house to get the money before making demand is a delay 
which forfeits the pie-emptor s title The words used by Macnaghten are : “It 
is necessary that the person claiming this right should declare his intention of 
becoming purchasei immediately on hearing of the sale ” In a ruling, Jadu 
Stngh v. Rajkiimar (4 B. L R A C., 171 , 13 W. R , 177) Kemp, J , remarks ■ 
“ There is no absolute necessity for the pre-emptor to make the TtUub-i- 
vtowashtbai in the presence of AVitnesses. It is usually done m the presence 
of witnesses, in ordei that the pre-emptoi may be provided with proof in case 
the jiurchasei should dcn\ tlic demand. ” This seems to me to indicate as 
permissible a reasonable dela\ loi the purpose ol getting witnesses before the 
demand is made 

But in Ham Charun v. Nahn Mahion (1 B. L R A. C., 216 , 13 W. R., 
259), it has been held that where the pre-emptor heard the news of the sale at 
his own house, winch was adjacent to the lands whereof pre-emption was 
claimed, and then went fiom his own to the land in dispute, and then made 
the demand, the delav, though very short, forfeited the right. 

Page 569, Vol III, of the Hedaya, states: “ It the man claim his shtt^ffa in 
the presence of the company amongst whom he may be sitting when ho 
received the 'molhgenco, he is the ahiittee, his right not being invalidated 
unless he delay asserting it till after the company have broken up, because the 
power of accepting or rejecting the shuffa being established, a short time should 
• necessarily be allowed tor reflection in the same manner as time is allowed to 
a woman to whom her husband has given the power of choosing to be divorced 
or not. ” This passage was quoted with approval in Amjofl Hosi,ein v. Kharai 
Sm Sahu (4 1^ L R A C , 203 , 13 W. R , 299) 

It seems to me that if this is a correct statement of the law then the plain¬ 
tiffs are well within the law in the jiresent case 1 think the above opinion is 
not in conflict with the ruling m Ah Muhammad v. Taj Muhammad (1. L. R., 
1 All., 283) where twelve hours delay m making the first demand was con¬ 
sidered excessive I must hold that in the present case the formalities required 
by law' have been commenced and gqne through with sufficient exp^tion. 
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The second defendant appealed to the High Court on the ground that the 
Judge was wrong in holding that formalities prescribed by Mahomedan law 
had been complied with. 

Baboo Jogesh Chundei' Dey for the Appellant. 

Baboo Juggut Chundcr Baiierjee tor the Kespondent. 

[3873 The Judgment of the Couit (Field and O’Kinealv, JJ.) was 

delivered by 

• 

Fieldf J. —This is a case of pre-emption The Munsiff held that the 
plaintiff was not entitled to succeed because he had not, in compliance with 
the requirements of Mahomedan law, pei formed the ceremony of Tnlub-i- 
mowcishibat. The Munsilf says in his judgment “The plaintiff on hearing this,” 
that is, on hearing the fact of the sale from his wife, “ entered his house, 
opened his chest, took Rs. 47-4, called the witnesses, proceeded to the premises, 
the subject of sale, and there cried aloud tfie following words ‘ That he has the 
right of pre-emption to purchase the said land, and he shall exeicise the said 
right, let the defendant No 2 receive the refund of the consideration money 
and make over the land to him (the plaintiff).’ The defendant No. 2 refused 
to accept the offer, on which the plaintiff went with the witnesses to the place 
where the defendant No 1 was residing, and there also the plaintiff performed 
the said ceremony, that is ceiemony of Tulub-i-,shad Now, it is clear that 
immediately upon hearing of the sale of the property the plaintiff did not make 
the demand or perform the ceiemony ol Tulub-i-mowashihat. At page 481 
of Baillio’s Digest of Mahomedan Law, there is lihe following passage, in which 
the law on the subject is stated “ By Tiiliih-i-nunoashibat is meant thafcwhen 
a person who is entitled to pre-emption has heaid of a sale he ought to claim 
his right immediately on the instant (whethoi thoie is any one hy him or not), 
and when he remains silent without olaiming the right, it is lost ”, and then is 
given the instance of a person leading a letter in the beginning or middle of 
which the mtormation as to the sale is contained. It he wait till he finish the 
whole letter without making the Tiilub-i-moivashibat the right of pre-emption 
is lost. The Judge quotes and lelies upon a passage from the same work, 
p. 484, which IS as follows “The I'nliib-i-jmv ash 'bat oi immediate demand is 
first necessary, then the Tulub-i-diad, or demand with invocation, if at the 
time of making the former tliere was no oppoitumty of invoking M'ltnesses, as, 
for instance, when the prc-oniiitor at tlie time of hearing of the sale was absent 
from the seller, the purchaser and the premises But if he heard it in the 
presence of any of these, and had called on witnesses to attest the immediate 
demand, it would suffice for both demands [388] and there would be no 
necessity foi the other.” Now, the facts of the present case do not fall within 
the meaning of the passage iast quoted. The plaintiff did not, on hearing of 
the sale, immediately call witnesses to attest the immediate demand. He 
made a delay, went into the liouse, got the iiionev, and then called the 
witnesses, and this being so it is clear that the case is not onejio which the 
second quotation from Mr. Baillie’s work would apply. Wo may refer to the 
cases of Mona iSingh v Mosiad Singh (5 W. R , 203), and Ram Charan v. 
Narbtr Mahton (4 B. L. R. A. C, 216, 13 W R. 259), which have been 
cited by the vakeel for the appellant, as instances o( what is required by the 
law in conformity with the first of the above extracts from Mr. Baillie’s work. 
We think that in the present case the requirements of the law have not been 
complied with. 
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The decision of the District Judge must, therefore, be set aside and that 
of the Munsiff restored with costs of both Courts. 


Appeal allowed 


[10 Cal. 388] 

APPELLATE CIVIL. 


Ihe Hist January, ItlfO:. 

Phbsent• 

Mr. Justice Field and Mr. Justice O’Kinealy. 


Rum Coomai Ron and another.Plaintills 

vers Hi 

Ram Comul Son.Defendant. 


Small Cause Court—Pioceeds of immoveable property — Ju) isdiction — 

Act XI of 1H65, s. 6—Money had and leceivcd—Sah of tenure — 
Go-sharers—An ears of rent 

The pJaiutiif and the clefeudaiit wore co-owiicrs of a certain taluq The iianundar 
brought a luit for airears of rent of the taluq against the defendant, obtained a decree, and 
m execution of that dooice sold the temue. The proceeds of the sale, after satisfj mg the 
ssainmdar’s decree, were taken by the defendant, and the pl.iintifl instituted the present suit 
to recover an 8-auiias share thereof 

HcLd, that the plaintift w.is entitled to recover. and held, further, that such a suit was 
not cognizable Ijv a Small Cause Court 

On the 5tb of May 1871, the plaintiff Ram Coomar Hen brought a suit in 
the Court of the Munsiff of Kooshtea against the defendant Ram Coraul Sen 
for possession and mesne profits of [389] an 8-annas share of a certain taluq 
held under the Maharajah of Tipperah on the allegation that the defendant 
had dispossessed the plaintiff from the said B-annas share on the 12th of 
March 1871 The final decree in this case was passed in the plaintifts’ favour 
in the High Gonit, and in execution of that decree the plaintiffs obtained 
possession on the 3nl of August 1878 


In the meantime, the Maharaiah of Tipperah brought a suit tor an-ears 
of rent of the same taluq against the defendant Ram Comul Sen, who was the 

sherista as proprietor, and obtained a decree on 
the 25th of June 1878 In execution of that decree the taluq was sold fer 
Rs. 800. Cut of this sum Rs. 61 -5-3 were paid to the Maharajah in satisfaction 
of his <^®cre& the balance being paid over to the defendant Ram Comul Sen. 
The ^amtiffs pioseiited a pecition m tlic execution case claiming half the 

the°^iten1 sut bro^M 

Kastoginf First SubSimate^j'Steo Tippcmb.^SLT'thf 

decrecof Baboo Ram Judub Talapatra, SecLd Munsifi of Ko-.htc; d^od the s^Lt'Touary 
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The plaintiffs' suit dismissed with costs, chiefly on the ground that, 
as they were not parties to the rent suit of 1878, their interest in the taluq 
was unaffected by the sale, the lower Appellate Court finditig it not proved 
that Bam Comul Sen was the only recorded proprietor. The plaintiffs appealed 
to the High Court. 

Baboo Aukhil Chunder Sen for the Appellants. 

Baboo Doorga Moliun Dass and Munshi Serajul Islam for the Bespondent. 

The Judgment of the Court (Field and O’Kinealy, JJ.) was 
delivered by 

Field, J. —In this case the plaintiffs sued to recover the value of a moiety of 
a taluq under the following circumstances The landlord, who is the Maharajah 
of Tipperah, brought a suit for the rent of the taluq against Bam Comul Sen. 
He obtained a decree for Es. 44-8, being the amount of rent in arrears ; and, in 
execution of that decree, he brought the taluq to sale. It was purchased by 
one Nobo Coomar Eoy for the sum of Es 800. The plaintiffs’ contention is 
that, although they were not made parties to the rent suit, nevertheless they 
had a half share in the taluq, and that they aie therefore entitled to Bs. 400, 
the value of the half share 

[390] A preliminary objection was taken to the heai’ing of the appeal, it 
being contended that this is a suit of the Small Cause Court class, and there¬ 
fore the amount in dispute being less than Es 500, no second appeal lies to the 
High Court. 

We have considered this preliminary objection, and the conclusion at 
which we arrive is, that this is not a suit of the Small Cause Court class , in 
other words, that it is not a suit coming within the purview of s, 6 of Act XI 
of 1866. According to that section the following suits are cognizable by a 
Court of Small Causes, viz., “ claims for money due on a bond or other 
contract, or for rent or for personal property, or for the value of such property, 
or for damages, when the debt, damage or demand does not exceed in amount 
or value the sum of Es. 500 ” We tliink it impossible to say that the present 
suit 18 a suit for money due on a “ contract,” having regard to the meaning 
of the term as expounded in a number of decisions of this Court. We may 
further observe that the words “ bonder other contract ” seem to indicate that 
the “ contract ” here spoken of must be ejusdem generis with a bond , in other 
words, a true contract as opposed to a quasi-contract or an obligation in the 
nature of a contract Then that the words “ personal property ” are not 
applicable would appear from the words which immediately follow “ for the 
value of such property,” for if money was intended to be included in personal 
property, it would have been unnecessary to insert the words “ for the value of 
such property ” immediately after the words “ personal property.” Then we 
think it impossible to say that this suit is a suit for damages within the 
meaning of the section, and there is a further consideration. The suit is clearly 
for the value of immoveable property, and while the section distinctly enume¬ 
rates “ the value of personal property ” as a subject matter of a suit which may 
be brought under the section, there is nothing about the value of immoveable 
property. The reasonable construction, therefore, is that the valSe of immove¬ 
able property was not intended to be within the purview of the section. The 
conclusion at which we arrive then is that the suit is not a suit of the Small 
Cause Court class, and that a second appeal does lie. We have been referred 
[ 881 ] to the case of Mata Prasad v. Gann (I. L. E„ 3 All., 59), but we are 
unable to concur with the conclusion arrived at by the learned Judge.s who 
decided that case. 
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Turning now to the facts, it appears that, a previous occasion, the 
Maharajah brought this very taluq to sale in execution of a decree for rent 
obtained in a suit to which the present plaintiffs were not parties ; and that 
they successfully asserted their right to a moiety of the taluq in a suit which 
came up in appeal to the High Court. In that suit the defendant in the 
present case was a party, and therefore he is estopped from saying that the 
plaintiff’s have not a moietv of the taluq. The decision in that case is, we think, 
of no value to show wliat was sold in the present case, a purpose for which it 
has been, to some extent, used m the Court below. But upon referring to the 
sale certificate it appears to us clear that what was sold on the present occasion 
was the whole of the taluq, and as the defendant has adopted that sale by 
taking away the whole of the surplus purchase-money, notwithstanding that 
the plaintiff’s gave him notice to abandon his right to one moiety, and allow 
them (plaintiff’s) to take out this moiety from the Civil Court, we think it 
inequitable that the defondant should be allowed to retain the whole value of 
the taluq, when it has been already decided between the parties that the 
plaintiffs have title to a moiety of the taluq itself Under these circumstances, 
we think that the decree of the Court below must be set aside, and this appeal 
decreed. The plaintiffs will have a decree for one moiety, not of the Rs. 800 
for which the taluq was .sold in the execution sale, but of the surplus sale 
proceeds, Es 738-10-9 As the plaintiffs have elected to adopt the sale, they 
cannot equitably claim moie than a nioiet\ of the sale proceeds which remain 
after satisfying the rent decree 

The plaintiffs will have their costs in all tlie Courts, 

Appeal allotned 


[392] APPELLATE CIVIL 

7'hr. 11th Januaiif, lf>H4 
PllESENT 

Mb JusTirK Mitteb and Mr .Idstke Field. 


Hirajun Koer.()ne of the Defendants 

oers ua 

ljuchmi Narain Mahata and others . . .Plaintiffs.' 


Hindu law, Widow—Right of childk'is widow to ahonatr moveabk 
• propel ty — Mithila taw — Inheritance. 

Under the MithiU lav. a childless Hindu widow, although she cannot alienate the 
nmnovea'ble property, has an absolute right over the moveable property inherited from her 
hu-band and can alienate it ui any manner she pleases, and she has also an absolute power 
to dispose of the profits of the estate during her lifetime 


XT Of 1382, against the decree of Baboo Mohendra 

Nath Bose, Bai Lahadoor. hirst Subordinate Judge of Tirhoot, dated the 22nd Deoeroher 188! 
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This was a case in wttieh the plalntiils laid claim to certain property by 
way of inheritance under the Mithila law^ The following table shows the 
state of the family at the time the suit was filed 

GURU BUKSH LAli MAHATA 
1 


First wife Second wife 

I I 

Achumbit Lai - 

Mahata | j 

I Ram Churn (plaintitf) Jairam Lai 

Nundiput Mahata , • (plaintiff) 

I Purniaiii Lai (died 180(5) 

1 Biseswar Narain | 

2 Rameswar Narain - 

Bhooehuiiga Lai (died Ohnttoorbhooj 

1807), widow Mussuiiiat Naram (died 

llirajun Koer (dufondant) 1873), widow 

Lalta Kocr (died 
March 1880). 

The original plaintiff’s died after the institution of the suit, and the 
principal respondents wore their legal representatives 

The plaintiffs as the uncles of CIhuttoorbliooj Narain brought the suit on 
the death of his widow Lalta Koei for a declaration of tlieir title to, and for 
possession of, the estate, consisting of moveable and iinmovCfxble property left 
by him, as being his next heirs under the Mitlnla law They alleged that the 
entire share of his father Purmani Lai came to lie acquiiod by him as being the 
surviving son, Ins brother Blioocliuuga Lai having died while in a ]oint estate 
with him, thereby piecluding ins widow, the defendant Bir.iiun Koef, from 
inheriting any share therein. 

In answer to the suit Biraiun Koer alleged that her husband was 
living in a state of separation from-his brother Chuttooibhooi [393] Narain, 
and that she therefore succeeded him as lieiress iindoi' tlie Hindu law. 
She admitted that after the death of her husband the entire estate 
remained in the hands of Chuttoorbhooj Narain so long as he lived, but 
alleged that he was acting as pure trustee on her belialf She furtliev alleged 
that on the death of Cliuttoorbhoo] In-, widow' Lalta Koei and she, t)ie defen¬ 
dant, jointly took out letters of administration, and remained in jiossession 
of the whole estate as heiresses-at-law until tlie death of Lalta Koer, and she 
further set up a verbal gift from the lattei in legard to her jioition of the 

property. She further contended that even it she were not the heiress to her 

husband she was still the heiress of Chuttoorbhooj as being the nearest sapinda 
gotraja, and this contention was also raised in the appeal, hut was not 
pressed. She also contended that by Lalta Koei joining her in the iidminis- 
tration, it was to be presumed that she had made a gift of one moiety of the 

estate to her, and by virtue of such gift she was entitled to retain that 

moiety under the Hindu law, which she maintained authorises a widow 
to deal with the moveable portion of her husband's estate in any manner 
she pleases. She also claimed the other moiety under the alleged gift above 
alluded to. 

The nature of the properties claimed, together with the evidence offered 
on either side in support of the above contentions and the findings of tlie lower 
Court, are suflficiently stated for the purpose of this report in the judgment of 
the High Court. 


6 OAL.—36 
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Mr. Evans, Baboo Chunder Madhub Ohose and Baboo Abuiash Chunder 
Banerjee for the appellant. ^ - 

Baboo Mohesh Chunder Ghowdhry, Baboo Hem Chunder Banerjee and 
Baboo Taruck Nath Palit for the Eespondents. 

The Judgment of tlie €!ourt (Mittee and Field, JJ ) was delivered by 

Mitter, J.— This is an appeal against a decree in favour of the plaintiffs 
passed by the Subordinate Judge of Tirhoot. The claim of the plaintiffs was 
for the recovery of the estate of one Chuttoorbhoo] Narain. The (defendant) 
appellant is the widow of Bhoochunga Lai, brother of Cbuttoorbhooj. 
Purmani Lai, [394] fatlier &f Blioocbunga Lai, and Chuttoorbhoo] Narain, 
was a uterine brother of tlie original plaintiffs, viz , Ram Churn and .Tairam 
Lai The original plaintiffs died after the institution of the suit, and the 
principal respondents are their legal representatives Purmani Lai died 
in the year 1273 F.S. (186G), Bhoochunga Lai in the year 1274 F.S. (1867), 
and Chuttoorbhoo] Narain in the month of Baisack 1280 F.S. (April 1873). 

The plaintiff') alleged that tlie three brothers. Ram Churn. Purmani and 
Jairam were joint m food and estate , that Ram Churn separated from the 
]omt family in the month of Baisack 1275 F.S. (April 1868), and that after 
the death of Bhoochunga LaJ, Chuttooi bhooj separated from Jairam in the 
year 1279 F.S (1872) That the entire estate left by Purmani became vested 
m Chuttoorbhoo], the appellant Birajiin the widow of his brother, who lived 
with him jointly, rooeivmg maintenance from the estate That on the death 
of Chuttoorbhoo] Naram, the estate in que.stion devolved under the Mithila 
law which governs the family upon Ins widow Lalta Koer, who out of affection 
for the appellant, and with a view to please her, caused her name to be asso¬ 
ciated'with her “in the village and Court papers,” but that she (Lalta) alone 
remained in possession of the estate, the appellant living jointly with her 
and receiving maintenance as before That there was a Banking Kotee at 
Bettea, which, on partition of the family property, fell to Jairam Lai and 
Chuttoorbhoo] Naram in equal shares That the Maharajah of Bettea was a 
debtor of this Banking Kotee, and that as security for this debt he executed on 
the 18th Bhadur 1288 (22nd August 1876) a bond in favour of Jairam as well as 
Lalta Koer, and the appellant, representing the deceased Chuttoorbhoo] Narain, 
for the amount of Rs. 2,08,275. That out of the money left by Chuttoorbhoo] 
Narain, Lalta Koei purchased several immoveable properties in the names of 
Gopi Lai, Jugger Nath Persbad and Rani Sahi Lai. That Lalta Koer died on the 
2nd Falgoon 1287 (March 1880), and that on hei death under the Mithila 
law of inheritance the original plaintiffs as next heirs-at-law became en¬ 
titled to the entire estate which was in the possession of Lalta Koer as 
Hindu widow. That after the death of Lalta Koer the Maharajah of Bettea, 
notwithstanding the plaintiff's right being notified to him, paid Rs. 30,000 
[395] to the appellant out of the money due under the bond dated the 22nd 
August 1876, and that out of the aforesaid Rs. 30,000 the appellant advanced 
Rs. 15,000 as a loan to one Mr. Hudson under a bond executed by him. Upon 
these aiiegaUons the plamtiffs sought to establish their right in the properties, 
moveable and immoveable, left by Chuttoorbhoo] as well as the bonds executed 
by the Maharaja of Bettea and Mr. Hudson, and in the properties purchased 
after the death of Chuttoorbhooji Narain in the names of Gopi Lai, Jugger 
Nath Pershad and Ram Sahi, and for the recovery of possession of such of 
them as are capable of being reduced to possession, making these persons 
defendants along with Birajun Koer, the appellant before us. The plaintiffs 
further prayed that the maintenance of the appellant be fixed by the Court. 
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The appellant, who was the principal defendant, alleged in her written 
statement that her husband was separate from his brother Chuttoorbhooj Na- 
rain, and that on her husband’s death she allowed her brother-in-law to manage 
the entire property, as she had confidence in him and lived with him jointly. 
That after the death of Chuttoorbhoo] she and the widow of Chuttoorbhooj, 
viz., Lalta Koer, remained in joint possession of<the said estate. That Lalta 
Koer before her death made a gift of her share of the estate in question to the 
appellant. That certain shares of mouzahs Chattopore and of Sadipore were 
purchased by the appellant and Lalta Koer in the names of Jugger Nath 
Pershad and Gopi Lai respectively out of the profits of their joint estate. That 
even if the gift made by Lalta Koer be not established, and if it be proved 
that her husband was joint with Cliuttoorbhooj, the appellant is entitled to a 
moiety of the moveable property under the arrangement between herself and 
Lalta Koer. 

The lower Court finds that Bhoocluinga Lai at the time of his death was 
joint in food and estate wnth his biothcr Ciiuttoorbhooj , that the act of Lalta 
Koer in the matter of associating the name of the appellant in the village and 
Court papers does not amount to a gift of any interest in the jiroperty, that the 
said act is not binding upon the respondents , that ttie verbal gift set up by the 
appellant lb not established , that tlie properties purchased out of the profits of 
the estate left by Chuttoorbhooj [396] would jiass to the (plaintiffs) lospondents 
with the corpus , that the Rs 30,000 paid by the Maharajah of Bettea to the 
appellant represent a portion of the saving by Lalta from the profits of her 
husband’s estate ; and that the (jil am tiff's) respondents as the heirs-at-law of 
Chuttoorbhooj are entitled to the sjud monev , and that niouzah Madhopore is 
not proved to have lieen jiurchased by Lalta Koer, but is the property of the 
defendant Ram Sahi As regards liouses Nos 88 and 80 of the schedule to the 
plaint the plaintiffs gave up then claim to them The lower Court ffsed Rs. 
4,800 annually as the maintenance of the appellant, and declared that the Rs. 
15,000 out of the Rs 30,000 paid by the Maharajah of Bettea and appropriated 
by the appellant should be eonsideied as a cliarge ujion tins maintenance In 
accordance with these findings a decree has been made in favour of the respon¬ 
dents The defendant Birajun Koer has jirefoired this ajipeal against the said 
decree, and the respondents have taken certain objections to it under s 561 of 
the Civil Procedure Code. 

The ajipellant contended in the lower Court that, taking all the facts stated 
in the plaint as conect, she as a nearer sapnida to Chuttoorbhooj Narain than 
the original plaintiff's had under the Hindu law of inheritance a preferential 
right to his estate But the lower Court decided this question in favour of the 
plaintiffs This ground of defence has also been taken in the jietition of appeal. 
The learned counsel for the appellant, without giving it up, intimated to the 
Court that he would not repeat the arguments m suppoit of his contention 
upon this point, as they were advanced on more than one occasion in recent 
cases and were considered and disposed of by tlie Court adversely to tlie 
contention. 

• 

Upon the evidence on the record there is not the slightest douht that the 
findings of the lower Court that Bhoochunga Lai was separaue from Chuttoor¬ 
bhooj Narain, and that the alleged verbal gift by Lalta Koer to the ajiixillant 
is not established, are correct. The principal question that has been discussed 
in appeal is the nature and the effect of the arrangement under which the name 
of the appellant was associated with that of Lalta Koer in respect of the pro¬ 
perties in dispute after the death of Chuttoorbhooj Narain. 
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[3973 The evidence upon this point is meagre and has left on my mind 
the impression that for some reason or other, which is not apparent, the 
parties have not placed before the Court all the circumstances relating to this 
arrangement. 

Biseawar Narain, witness No. 1 for the plaintiffs, says upon this point, 
that after tlie death of Chuttoorbhooj Narain, Lalta Koer and Birajun Koer 
entered upon the possession of the property left by him ; Lalta consented to this 
arrangement out of “ generous affection ” for Birajun Koer In cross-examina¬ 
tion the witness thus explains what this " generous affection ” means. Ho says 
that m consequence of Birajun Koer’s lamentations and cries, Lalta Koer 
associated her m the management of the affairs of the estate left by her husband. 
Gohind Lai, witness No 2 for the plaintiffs, similarly says that it was 
in consequence of Birajun Koer’s weeping and crying for her share that this 
arrangement was come to, but tlie witness is unable to say why Lalta assented 
to it. Accoiding to Crobind Dyal, the witness No. 3 for the plaintiffs, Birajun 
Koer’s name was associated because he and the other well-ivishers and the old 
servants of the family considered that this should be done witli a view that 
Lalta might not maltreat her and refuse to maintain her. But this witness 
admits that Biiajun Koei does not appear before him, and it is therefore prob¬ 
able that he was not awaie of her lamentations and weepings for her share, 
if there wore such ‘ lamentations and weepings.” Plaintiff’s witness No. 4, 
Srikissen Lai, deposes to Birajun Koer and Lalta Koer being in joint jiosses- 
sion of the estate left by Ghuttoorbhooj Nanun. Tlie witness No. 5, Parmes- 
suri Sahi, says that tlie name uf Birajun Koer was jointly used along with 
that of Lalta Koer in consequence of the former claiming her share as the 
heiress ol her husband. To the same effect is the deposition of Jugger Nath 
Pershad, the witness No 1 foi the defendiint Upon this point, the above is 
a sumn^ary of the oral evidence on the lecoid. 

The documentary evidence begins with the joint application of Birajun 
Koer and Lalta Koer, dated the 26th June 1873, for obtaining a certificate 
under Act XX’V^II of 1860 to collect the debts due to the estate of Chuttoor- 
bbooj Narain. It is stated in this application '* that these two ladies with 
mutual [398] consent have been in possession of all properties left by Chut- 
toorbhooj Narain by right of heirship.” The rest of the documentary evidence 
consists of jietitioris, ^c.. in which these two ladies join with the co-sharers in 
various matters connected with the family jiroperties, they being treated as 
jointly in possession of the property left by Chuttoorbhooj Narain as joint 
heiresses. 

Upon Ui!s evidence it is clear to me that upon the death of Chuttoorbhooj 
Narain, Birajun Koer claimed a right in the property left by him. Whether 
that claim was based upon a right of inheritance to her husband’s share, or upon 
her own right of maintenance, or upon a supposed right which, as the senior 
widow in the family, she might have thought that she was entitled to claim, it 
is not clear upon theevidence But the 0 \idenc 6 leaves no doubt in my mind that 
she put forward a claim with some degree of earnestness, and that with the 
advice of relatives, friends and servants of the family, Lalta agreed to settle 
this matter witli her sister by making her a joint owner of the estate. As this 
estate had been hitherto treated as the sole property of Chuttoorbhooj Narain, 
it was thought that the best way of carrying out the arrangement would be to 
treat both these ladies as joint heiresses of Chuttoorbhooj Narain, although it 
was well known that Lalta alone was his heiress-at-law The nature of the 
arrangement m question was therefore that Birajun was to remain in joint 
possession of the estate along with Lalta Koer as a Hindu widow. 
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The plaintiffs in this suit, as well as other co-sharers in the family estate, 
recognized this arrangement, but there is nothing on the record from which I 
can say that they agreed that this arrangement was to remain in force till the 
death of the (defendant) appellant. 

This being the nature of the arrangement, the next question is, what is 
its effect as regards the right under the law of inheritance which accrued to 
the plaintiffs ujion the death of Lalta Koer, the widow of Chuttoorbhooj 
Narain. 

The plaintiffs claim through Chuttoorbhooj Nai'ain, and therefore they are 
not bound by the arrangement made by Laity, Koei. As I liave already 
remarked their recognition of the ariangement does not amount to a relinquish¬ 
ment of their right and [399] title on the death of the appellant Upon the 
death of Lalta therefore the arrangement must be considered to have come 
to an end, unless she had the power under the Mithila law to alienate absolutely 
or for a definite period, even after her life, any portion of the property 
left by Chuttoorbhooj Narain There is not the slightest doubt that she had 
no such power, so far as immoveable propeity is concerned. As regards the 
moveable property, the Subordinate Judge says that it is a settled law in 
Mithila that she has that jiower It seems to me that, although the Sub¬ 
ordinate Judge is in error in thinking that the law upon this point has been 
settled, yet his conclusion is right 

This case comes from Tirlioot, and is therefore to be decided in accordance 
with the Vivada Cluntamoni and Jietiiakcr works of paramount authority in 
the countries governed by the Mithila law. It seems to me that according to 
these two Nibondhas, a Hindu widow succeeding to her husband’s estate has 
the power of disposing absolutely of moveable properties inherited by her. 
The following passages from the Vivada Chtntainoni support this view — 

“ Katiyana says that a woman on the death of her husband may enjoy 
his estate according to her pleasure, but in his lifetime she should carefully 
preserve it. If he leave no estate, let her remain with. Ins family. 

“ A childless widow, preserving her chastity, shall eujov her husband’s 
property with moderation, as long as she lives After her death, the heirs 
shall take it ” 

This admits ol two meanings. The one is that, on the death of the husband, 
his property deyolves on his wife and becomes her own in default of other 
heirs. The other is that the property whicli she enjoys with the consent of 
her husband in his lifetime is to be regarded as her peculiar property. 

Katiyana says as to the first of these ; “ Let a woman on the death of her 
husband enjoy her husband’s property at her disci etion " 

This refers to property other than immoveable. 

The following provision is made for immoveable property “ Let a woman 
enjoy it with moderation as long as she lives, .\fter her death, let the heirs 
take it.” • 

[MO] Moderation” means without much expenditure. 

“ Childless widow ” means one who has no heir of her own. 

On the second it is said that “ w^hile he lives she should carefully preserve 
it,” or, in other words, the property shall be protected in the lifetime of the 
husband. If her husband have left no wealth the widow should live with his 
family. Hence the immoveable property, which a woman gets after the death 
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of her husband, cannot be disposed of at her pleasure. The meaning of this 
is consonant with that of the husband’s donation (which can only be enjoyed 
but not 8j)ent). 

The texts of Katiyana do not refer to the peculiar property of a woman. 
The inconsistency owing to this is removed by the similarity of meaning. As 
a woman cannot make a present of or at pleasure dispose of moveable property, 
given to her by her husband in his lifetime, so she cannot dispose of any 
immoveable property which she inherits on his death.” {Vtvada Chtntamom, 
p. 263 ) 

On the other hand, the follownng passage may be cited in support of the 
contrary view Thus it is Sind in the Mahabharata ‘‘for women, the heritage 
of their husbands is pi'onounced applicable to use. Let not women on any 
account make waste ot their husbands’ wealth ” Here waste means sale and 
gift at their own choice, i). 292. 

It seems to me that the general rule laid down thus is subject to the 
exception mentioned at page 262, vtz., that a widow' has the power of alienating 
absolutely the moveable property inherited by her from her husband. 

Of these passages t!ie same view was taken by the pundits who were 
consulted in Stecnarinn liai v. Bhya Jha (2 Sel. Rep., 23). The same view is 
expressed m Colebrooke’» Digest, Vol Ill, p. 468 (London edition of 1801). 
“But the authors of the lietnaker and Vivada Chmtamom," says the compiler 
of the Digest, “ contend that a wite cannot give away the immoveable 
property of her husband which iias devolved on her by the failure of male issue . 
but she niav give awav inoveabie effects They exjiound the text of Katiyana 
as relating to the personal estate of her husband which has devolved upon 
her.” In Doorga Datjee v Poorun [401] Dnyee (5 W. R , 141, 1 I. J. N. 
S., 128), which is aTirhoot case, the same view of the law was taken, although 
the learned -ludges to a great extent relied upon the Mitakshara law which, 
however, as decided by the Judicial Committee of the Privy Council in 
Bhiigwandeen Doohey v Mijna Baee (11 Moore’s I. A., 487), does not 
authorize the widow to alienate »hsolutely the moveable property inherited 
by her from lier husband. But the learned Judges also refer to the Vivada 
Chmtamoni. 

There being tiien in the Mithila law this distinction as to the disposing 
power of the widow between the moveable and immoveable property, the 
arrangement by wliich Lalta Koer made the appeUant her co-parcener in the 
estate left by Chuttoorbhooj is binding upon the respondents so far as the 
moveable property is concerned, but is not binding upon them so far as the 
immoveable pioperty is concerned Upon this point, therefore, the decree of 
the lower Court must be varied. 

The next point that was urged before us is that the decision of the lower 
Court as regards the properties acquired out of the profits of the estate of 
Chuttoorbhooj after his death is erroneous. It seems to me that as regards 
these properties, the appellant is entitled to retain a moiety share. By the 
arrangement already referred to, she became a joint owner with Lalta in the 
estate in question, and consequently the respondents cannot claim the whole of 
these'propertios. According to Hindu law, Lalta Koer had full power to dispose 
of the jirofits of the estate during her lifetime, and by the arrangement in 
question she allowed a moiety share in these profits to the appellant. The 
respondents cannot, therefore, lay claim to the whole of the after-acquired pro¬ 
perties, but only to a share to the extent of one-half. Upon this point also the 
decree of the lower Court must be modified. 
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object to the decree of the lower Court, fixing Es. 400 as 
the monthly mamtenance of the appellant, as too exorbitant. Having regard to 
the value of the estate in dispute, I should have considerably reduced the 
amo^t, even if the decree of the lower Court had remained unaltered. But 
as that deor^ will be modified in favour of the appellant by dismissing the 
plaintiffs claim to the extent of a half share, in respect of the [4023 personal 
properties and the properties purchased after the death of Chuttoorbhooj, the 
amount of maintenance must be still more considerably reduced Having regard 
to the status of the parties and the value of the immoveable property of the 
appellant’s husband for which the respondents will obtain a decree, and taking 
into consideration that under our decree the appoljant will be entitled to not an 
inconsiderable portion of the estate left by Clmttoorblioo], I am of opinion that 
Es. 25 should be fixed as the monthly maintenance to be allowed to the 


appellant out of the estate of her husband which has devolved upon the 
respondent. 


We accordingly modify the decree of the lower Court The respondents 
will get a decree for the properties claimed with the exception of a moiety of 
the personal properties and the properties purchased m the benami of .Tugger 
Nath Pershad and Gopi Lai, the suit must also fail as regards the money 
(Es. 30,000) paid by the Maharajah of Bettea, and consequently the money 
covered by the bond executed by Mr Hudson. The maintenance of Biiajun 
Koer will be fixed at the rate of Es. 25 per month Costs of all the parties to 
this appeal will come out of the estate The order as to costs in the decree of 
the lower Court will stand 

Appeal allowed and decree modified. 


[ 10 Cal. i02 ] 

Tlie 4th Fein nary, 1884. 

Pbesent. 

Mb. Justice Tottenham and Mb. Justice Norris 


Krishna Lall Dutt.Plaintiff 

versus 

Eadha Krishna Surkhel and others.Defendants. ' 


Lxmitatton Act (XV of 1877), sch. II, art. 138 — Possession, Suit ^or—Auctmi 

purchaser, Smt by, for possession. 

Where it was shown m a suit by an auction-purchaser at an execution sale that the 
formal possession obtained by him through the Court had not been followed by any act of 

• Appeal from Appellate Decree No 145 of 188.3, again.st the decree of S H C. Taylor, 
Esq Judge of Beorbhoom, dated the 10th October 1882, affirming the decree of Baboo Manu 
I*U Chatterjee, Subordinate Judge of that district, dated the 7tb June 1882. 
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posHesnioa, and consequently that it had been infrnctuous, Held, that the purchaser was 
entitled to bring a suit to obtain actual possession, but was bound to bring it within twelve 
years from the date of the sale, the period prescribed bv art. 138, sch. II of the Limitation 
Act (Act XV of 1877). 

£4103] The decisions in Krista Qobnido Kur v. Ounga Pershad Surma (25 W. R., 372) and 
Laid Ctfomar Bose v. Ishan Chunder Chuckerbutty (10 C L. R , 268) require such purchaser 
to obtain possession through the Court before bringing his suit, but they do not preclude him 
from enforcing his right b> suit, when the formal possession given by the Court ha* failed to 
put him in actual posses.sion. 

This was a suit by a purchaser at an execution sale for a declaration of 
his title to the property, for ©lectment of the defendants, and for khas posses¬ 
sion to be given him. 

The property in suit had been the subject of three separate sales, viz., one 
on the 25th January 1864, the second on the 30th March 1864, and the third 
on the 11th February 1869. The plaint was filed in the first instance on the 
1st July 1881 in the Court of the Munsiff of Bolepur, but the subject-matter 
being undervalued, it was returned to the plaintiff on the 10th February 1882 
for want of jurisdiction The plaintifl; then filed the plaint on the 11th February 
1882 in the Coui’t of the Subordinate Judge, and amongst other matters con¬ 
tended that the time during which the suit was on the file of the Munsiff should 
be excluded from the period during which limitation was to be calculated. He 
further alleged that after having obtained symbolical possession through the 
Court of the properties purchased by him, he had given the defendants 
permission to reside on the properties, and he claimed that the period during 
which the defendants so held under Ins permission should also be deducted 
from the period during which the limitation was running 

^pth the low'er Courts, however, found that the fact of the plaintiff' having 
given ♦the defendants permission to reside on the properties had not been proved, 
and as both plaintiff and defendants relied on art 138, sch. II of Act XV of 
1877, as the one winch governed the case, they held that the suit was barred 
even when it was instituted in the Munsiff 's Court, and consequently the suit 
was dismissed with costs 

Against the decision of the lower Appellate Court, the plaintiff appealed to 
the High Court, and contended that the lower Courts were wrong in holding 
that the possession taken by him had no bearing upon the time allowed by 
limitation, and that [404] the suit being brought within twelve years from 
the date on which such possession was taken it was not barred. It was further 
contended that art. 138 of sch. II of Act XV of 1877 had no application to 
the suit. 

Baboo Mohiny Mohun Boy appeared for the Appellant. 

Baboo Troyluckho Nath ilfztter for the Eespondent. 

The Judgment of the Court (Tottenham and Norris, JJ.) was delivered 
by 

Tottenham, J. —At the hearing of this appeal we were disposed to think 
that the Gcurts below had committed an error in applying to the case 
art. 138 of the Limitation Act, although both parties had admitted that the ft ase 
must be governed by it. And if it had been shown that the formal possession 
awarded lo the plaintiff on the 2nd of July 1869 had been followed by any 
act of possession, such as the grant of permission to the defendants which is 
alleged in the plaint, wo should hold that this took the case out of the scope 
of art. 138. But vre observe that the Court has negatived the plaintiff’s 
allegation in this respect; and has found that there was nothing but the 
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formal publication of plaintiff's possession. It seems to us, therefore, that 
the formal possession obtained through the Court having been infructuous, 
the plaintiff was entitled to bring a suit to obtain actual possession, but was 
bound to bring it within the period prescribed by Art. 138, viz., twelve years 
from the date of purchase. 

The rulings cited, viz., Knsto Gohindo Kw v. Gunqa Pershad Surma (26 
W. R., 372) and Laht Coomar Bose v Ishan Chundn Chiicherhutty (10 C. L. 
R., 258) would require a purchaser to obtain possession through the Court 
before bringing such a suit as the present one, but would not, we think, pre¬ 
clude him from enforcing his right by suit when the formal possession given by 
the Court has failed to put him m absolute possession 

But we think the suit was out of time, and this appeal must be conse¬ 
quently dismissed with costs 

Appeal dismissed. 


NOTES 

[ aUHHARY REMEDY AND REGULAR SUIT- 

Although a spoedv and sumraarv remedy may be open to the cxccution-purchaser under 
sec., 318 of the C. P. C 1882, his right to bring ,i regular suit for possession is not affected 
thereby, (14 Gal , 644,9 Cal , 602.10 Mad IS , but see 25 W R 372 , 10 C; L R 268) 
The two remedies arc concurrent If the decree-holder hunself purchases the property, 
the case is otherwise (scc., 47 of the C P G 1908) 

In 10 Cal., 402 it was held that in cases where the execution-purchaser had form.il 
possession which proved subsequently to be infrnetuous, limitation ran from the date of 
sale This point was overruled in 16 Cal , 680 P B See also 25 Bom , 275 at 278 where 
it was held that limitation ran from the date of possession (formal though infructuous) under 
the sale. • 

See also 19 All . 499 (501) 17 A W. N 127 24 Cal , 715 16 Bom , 722 (727) , *12 Cal,, 
169(172).] 


[403] APPELLATE CRIMINAL 

The 7th February, 1884 
Present 

Mr Justice McDonell and IdR Justk’e Field. 

Nathu Slieikli and others 
versus 

The Queen-Empress 

False evidence—Separate trial—Piocedure icheii more than one person 
IS charged ivith having given false evidence in the same proceeding — 
Giiminal Procedure Code (Act X of 1882), s. 161—Pencil 
Code (Act XLVofineO), s. 198. 

In order to susUin any conviction for giving false evidence upon an alternative charge 
when no evideuoe is offered to prove the falsity of eithei statement in particular, it must be 
clear that the two statements are contradictory. 

•Criminal Appeal No 731 of 1883 against the order of P H McLaughlin. Esq , Sessions 
Judge of Pubna and Bogra, dated 11th December 1883 
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The law laid down by the Full Bench in the case of the Empress v. Kassim Khan (I. L. 
R., 7 Cal., 121) has been altered by the provisions of s. 161 of the Code of Criminal Procedure 
(Act X of 1882), and a witness who makes a false statement to a police officer in reply to a 
question which ho is bound to answer, would be guilty of intmtionally giving false evidence. 

When four persons wore accused of having given false evidence in the same proceeding, 
and the Sessions Judge, while professing to try o-ush accused separately, heard the evidence of 
the witne&se.s only once held, that this was substantially trying the four prisoners together, 
and was an improper mode of procedure 

This was an appeal against a conviction under s. 193 of the Penal Code. 
The appellant with three other accused were charged with similar offences 
arising out of the same enquiry and were each convicted and sentenced to six 
months’ rigorous imprisonment The offence charged in each case was based 
upon statements made to the police during the enquiry instituted with reference 
to the death of one Abuchi Biswas and another, and contradictory statements 
made when the cases came before the Joint Magistrate tor enquiry. 

At the trial the four accused were, to use the words of the District Judge, 
tried separately, though the evidence of the witnesses was heard only once, and 
the Sessions Judge in his ludgment stated that this course had been taken to 
prevent any possible allegation of illegality, though ho considered that it was 
by no means clear that under s. 239 of the Criminal [406] Procedure Code 
the accused might not have been tried together The nature of the statement 
upon which the conviction was based and sought to be upheld, sufficiently 
appear in the judgment of the High Court No one appeared to argue the case 
on either side. 


The Judgment of the Court (McDonell and FIELD, JJ.) was delivered by 

0eld, J —The appellant Nizam Sheikh was tried upon the following 
charge : " That you, on or about the 21 st of May 1883, at Azugerah, in thanah 
Shazedpore, in the course of the enquiry into the cause of death of Abuchi Bewa 
and Kefat Chokra by the Subordinate Inspector of Shazedpore, stated in 
evidence, ‘ I came to the place of occun-ence on hearing the screams of Abuchi 
Bewa r saw Mora. Dhanoo and Pana carrying the dead body of Abuchi towards 
her house,’ and that you, on the 14th day of August 1883, at Serajgunge, 
in the course of a judicial enquiry into the cause of death of Abuchi Bewa and 
Kefat Cliokra by tfie Joint Magistrate, stated in evidence, ‘ I did not see 
Mohar, Panulla and Dhanoo dragging Abuchi Bewa on to her hari by night. 
I did not hear that night any one call out ‘ Help ' I am killed ’ I did not see 
Mohar and his companions, jiut Abuchi Bewa’s body in the ghar facing east,’ 
one of which statements you either knew or believed to be false, or did not 
believe to be true , and thereby committed an offence punishable under s. 193 
of the Indian Penal Code and within the cognizance of the Courl of Sessions, 
, etc.” The prisoner has been convicted upon this alternative charge, and has 
appealed. 


Under the provisions of s. 161 of the Code of Criminal Procedure, a witness 
examined by a police officer making an investigation is bound to answer 


t [Bee. 161 


-Any Police-officer making an investigation under this chapter may examine 

Examination of acquainted with the facts and 

wUnARsea hv Police oiroumstancos of the case, and may reduce into wnting any 

statement made by the person so examined. 

Such jKsrson shall be bound to answer truly all questions relating to such case put to 
him by such officer, other than questions the answers to which would have a tendency to 
expose him to a criminal charge or to a penalty or forfeiture.] 
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truly aU questions relating to such case put to hins by such officer, other than 
questions the answers to which would have a tendency to expose him to a 
criminal charge, or to a penalty or forfeiture. A witness, therefore, who made 
a false statement to a police officer in reply to a question which he is bound by 
that section to answer would be guilty of intentionally giving false evidence, 
and the law laid down in the Full Bench case of the Empress v. Kasstm Khan 
(I L. B. 7 Oal., 121) must be taken to have been altered by the Legislature. 

[407] In order to sustain any conviction for giving false evidence upon 
an alternative charge when no evidence is offered to prove the falsity of either 
statement in particular, it must be clear that the two statements are contradic¬ 
tory. This is not clear in the present case The statements before the police 
were:— 

(1) I came to the place of occurrence. 

(2) I heard the screams of Abuchi Bewa. 

(3) I saw A, B and C carrying the dead body of Abuchi towards her 

house. 

The statements before the Magistrate were— 

(1) I did not see A, B and C dragging Abuchi Bewa on to her ban by 

night (whether she was alive or dead is not stated). 

(2) 1 did not hear that night any one call out “ Help' I am killed ” 

(3) I did not see Mohar and his companions put Abuchi Bewa in the 

ghar facing east. 

It is obvious that no one of the first thiee statements is necessarily con¬ 
tradictory of any one of the second three statements 

Then there is a further error in the proceedings before tlie Sessions Judge 
which would, in all probability, have jiroved fatal to the convictionf The 
Sessions Judge says in his judgment, “ By request of accused’s pleader, the 
witnesses have been heard only once, but the four cases,” t’nat is, the case of 
Nizam Sheikh and of the three other persons who v'eie charged with similar 
offences, “ have been tried separately.” How, if the witnesses were heard 
once only, the four prisoners could have been tried separately, the Sessions 
Judge does not explain, and it is not easy to understand. If the Sessions 
Judge means that four separate records were made up, while the examination 
of the witnesses, which vras the substantial portion of the tiial, was conducted 
only once for all four prisoners, this is substantially trying the four prisoners 
together, and that this is an improper mode of procedure has been pointed out 
on more than one occasion [see for example Empiess of India v. Anant Bam 
(I. L. B , 4 All., 293)] We direct that the piisoner Nizam Sheikh be acquitted 
and discharged. This judgment will govern the case of Nathu Sheikh, the case 
of Jatu Sheikh and the case of Chamu Chowkeedar 

Appeal allowed. 
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[408] CEIMINAL REFERENCE. 


The 25th February, 1884. 

Present; 

Mr. Justice Prinsep and Mr. Justice O’Kinbaly. 

(In the matter of Gamirullah Sarkar.) 

Gamirullah Sarkar 
versus 

Abdul Sheikh ' 

Magistrate, Jurisdiction oj—Summary trial—Criminal trespass — 
Mischief—Penal Code, s 427—Code of Criminal 
Procedioc (Act X of 1882), s. 260, 

A perboii ma> bo tried summarilv for ctimmul tiospash and nubchicf unless there is a 
bona Rfie claim of right depriving the Magistrate of ]uiibdjction 8liaJiur Mahomed v Chunder 
Mohun Shn (21 W R Or , 38) disapproved 

In this case the accused were sentenced to three montlis’ rigorous impri¬ 
sonment by a Bench of Magistrates The Sessions Judge of Rungpore 
transmitted the record to the High Court under s 438 of Act X of 1882, with 
the following report •— 

“ The complaint was one of criiniual trespass and mischief The accused were charged 
with dj^troymg some/ufi/ai beloiigiug to coinplainaul partly by turiimg their cattle intuit 
and partly by ploughing it up They -.et up .i claim to the land, which they said they hold 
under a third party The case was tried summarily and the accused sentenced to three 
months’ rigoious imprisonment The judgment appeal s to rest principally on two documents 
referred to in it, which are not evidence against accused .it all, the one marked A being a 
copy and not admissible till the original is accounted for, and the one marked B being a decree 
between complainant and a third jiarty The Deputy Magistrate, in hts explanation herewith 
appended, s.iy8 that there was other evidence besides these documents In that case the 
judgment is bad for not iccording the valid loasous, if there were any, for the conviction. 

" Besides this, the case, it soomed to mo, is not one which should have been tried sum¬ 
marily— Shaktir Mahomed v Chunder Mohun Sha (21 \V R. Or , 38) and In the mattei of Issur 
Chundet Mundle (25 W. R. Or., 66). 1 theiefore recommend that this conviction be quashed, 
and that, if tho Court think fit, the case bo sent back to be re-tricd by the ordinary procedure. ’ ’ 

The District Judge admitted the accused to bail, stating that more than 
half the seutence had then expired. The Deputy Magistrate m the* explanation 
forwarded by him to the Sessions Judge said, with regard to (1) the evidence on 
■which the accused wexe convicted, and (2) the summary procedure adopted in 
trying the accused. 

“ With regard to (1)1 most humbly beg to submit that the Bench of Magis-[409]trate8 
did not convwi the accused solely on the strength oi the two documents mentioned in the 
lodgment. Independent witnesses were examined from both sides, and the two documents 
have been mentioned simply as corroborative evidence for believing one set of witnesseB 
in preference to the other. The Bench did not say that Mahabut Ali or the accused were 
bound by the decree of tho Civil Court, but as the matter was once adjudicated by the 
Civil Court, no one had a right to disturb the order of the Civil Court, If any party was 

* Criminal Reference No. 16 of 1884, and letter No 77, from the order made bvJ. R. 
Hajlett, Esq., Sessions Judge of Rungpore, dated the 18th February 1884. 
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aggrieved, his remedy lay in moving the Civil Court and getting its order set aside by the same 
or any superior authority, and not to try himself to make order of the Civil Court inoperative. 
A Criminal Court is bound to accept the person put in possession by order of the Civil Court 
as being really in possession of that property. 

“ With regard to point (2) I beg to submit that I, have not with me the Weekly 
Reporter, and cannot therefore say what impediment there is in this case being tried 
summarily. When a person has been once put in possession of certain Unded property by 
order of the Civil Court, the Bench believed that no private person had any right to dispossess 
him of it, but any person aggrieved by the order might either prefer a claim or bring a regular 
suit for getting the order sot aside Every man’s property would be at the mercy of his rich 
opponent if for every act of aggregsion he is compelled .to seek the assistance of the Civil 
Court, for which reason the Bench believed that the Cnaiinal Court would be justified in 
interfering in such cases.” 

The Judgment of the Court (Prinsep and O’Kinealy, JJ.) was delivered 
by 

Prinsep, J. —The petitioners have been convicted in a summary trial of 
mischief and criminal trespass. 

The Sessions Judge has submitted the proceedings in order that the con¬ 
viction and sentence may be quashed. First, because “ the judgment appears 
to rest principally on two documents referred to in it, which are not evidence 
against the accused at all.” This objection, however, is effectually disposed of 
by the fact that there is ample legal evidence, and therefore, under s. 167 of 
the Evidence Act, we cannot interfere 

The Sessions Judge next relies on the cases of Shakui Mahomed v. 
Chunder Mohun Sha (21 W. R. Cr., 38) and Issiir Chunder Mutidle v. Bohim 
Shetkh (25 W. R. Cr., 65) With regard to the first case, we would refer to 
the case of Sonni Sardar v. Bukhtar Sardar (25 W. R., 46) explaining*it as no 
authority for the proposition quoted, and with regard to the other case, we 
would remark that the present case cannot be regarded as a ho-na fide claim of 
right depriving the Magistrate of jurisdiction, so that the case quoted is not in 
point. We therefore see no reason to interfere. 


380 



I.L.ift. 10 Cal. 410 


BAliLODBB hALL BHAGAT V. 


[HO] APPELLATE ftlVIL. 


The ^Sth January, 1884. 

Present ; 

Mr. Justice Maclean and Me. Justice Norris. 


Ballodeb Lall Bhagat. 

versus 

Anadi Mohapattur and others... 


Decree-holder 


Judgment-debtors. 


Appeal—Order in execution of decree — Fraiul—Cancellation of sale 
in execution of decree—Ciml Proceduie Code (Act XIV 
of 1882), ss. 2, 244, cl. (c) 311 and 588, cl. 16. 


Where it was shown that a ]ndgraent-crtditor was himself the purchaser at an execution 
sale, and the amount for which he so purchased the propertv of his judgment-debtor was set 
off against the amount due to him under his decree, and where on the application of the 
judgment-debtor the Court passed an order setting aside the sale on the ground of fraud 
practised b'v the judgment-creditor on the judgment-debtor in connection with the sate in 
consequence of which fraud the property had been sold at an undervalue, held, that luaa- 
much as the ordi'r involved the decision of a question between the parties to the suit relating 
to the execution, discharge, or satisfaction of the decree (tlio decree having been satisfied as 
far as the puichase money bid by the decroc-holder wont, and the order cancelling that pro 
tank) satisfaction), though not appealable under the provisions of s 588, cl. 16, was appealable 
as A decree under the provisions of the Code of Civil Procedure (Act XIV of 1882), s. 2 and 
s. 244, cl. (e). 

This waa an appeal from an order setting aside a sale on the ground of fraud 
practised by the judgment-creditor, who was himself the purchaser, in agreeing 
with the judgment-debtoi- to give him further time to discharge the debt and 
then bringing on the sale in violation of that agreement. 

The judgment-debtor in his application to the Original Court also applied 
to have the sale set aside under the provisions of s. 311 of the Civil Procedure 
Code (Act XJ V of 1882), on the ground of material irregularities in publishing 
and conducting the sale, but that Court decided that no such irregularity was 
proved to have occurred. The Subordinate Judge, however, held that fraud 
had been practised by the decree-holder, and relying on the decision in Subaji 
Ban v. Srimvassa Ran (I. L. E., 2 Mad., 264) set aside the sale. 


The decree-holder accordingly appealed to the High Court. 

[4113 ]&r. Pugh, Baboo Hem Chunder Banerji and Baboo Nilmadhuh 
Sen appeared on behalf of the appellant. 


Baboo Chunder Madhub Ohose, Baboo Ambica Chum Ghose and Baboo 
Koruna Svntear Mookerjee for the respondents. 


* Appeal from Original Order No. 271 of 1883, against the order of F. W. 
Subordinate Judge of Cuttack, dated the 16th May 1883. 


Wright, Esq., 
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The Jud^meiit of the C<^rt (Maclean and Noreis, J.T,), which suffi¬ 
ciently states the facts for the purpose of this report, was delivered by 

Maclean, J. —This appeal has been made under the following circum¬ 
stances :— 

The appellant is the judgment-creditor and purchaser at an execution 
sale which was concluded on 31st January 1882 He purchased the property 
for Es. 2,700, and the amount was set off against the amount due under the 
decree. 

The judgment-debtor (respondent) applied to the Court to set aside the 
sale under s. 311 of the Civil Procedure Code on the ground of material irregu¬ 
larities m publishing or conducting it. He alleged that the requisite notices 
had not been published, and also that the decree-holder, appellant, had agreed 
to give him further time to discharge the debt, and had brought on the sale 
in violation of that agreement. 

The Subordinate Judge decided that no irregularity was proved to have 
occurred, but considering that the decree-holder was proved to have practised 
a fraud upon the debtor in bringing on the sale after agreeing to give further 
time he set aside the sale. He quoted Siibaji Bau v. Srimvassa Bau (I. L. E., 
2 Mad,, 264) in support of this course. 

This case shows that there is no specific provision in the Code, and that 
none is required authorizing the Court to set aside a sale under the circum¬ 
stances stated above. It is, however, authority for another proposition, and 
that is for holding that there is no appeal against such an order. 

It cannot be said that the order setting aside a sale, not made under the 
second paragraph of s. 312, but under the general power of the Court to check 
fraud, is appealable under the provisions of s. 588 (16), but it has been argued 
that the case is w-ell within the terms of s. 244 (c), viz., that there was^ ques- 
C412]tion (1) between the parties to the suit, (2) relating to the execu¬ 
tion, discharge or satisfaction of the decree. If this contention is correct 
the order setting aside the sale is undoubtedly appealable as being a decree. 
(See 8 . 2, Civil Procedure Code.) 

On the other hand, it was urged that the question did not relate to the 
execution, discharge, or satisfaction of the decree. Even if it should be held 
that the execution proceedings were closed by the sale, and that the confirm¬ 
ation or setting aside of the sale did not relate to the execution of the decree, 
a proposition against which Viraraghava Ayyangar v. Venkatacharyan (I. L. E., 
5 Mad., 217), is authority, it seems to he difficult to arrive at the conclusion 
that the partial discharge or satisfaction of the decree was not effected by the 
order setting aside the sale. The decree was pro tanto satisfied by the amount 
of the appellant’s bid having been set off against the amount due from the 
respondent. The order now appealed against cancelled that pro tanto satisfac¬ 
tion, and it, therefore, appears to us that this order related both to the execu¬ 
tion as held in Viraraghava Ayyangar v. Venkatacharyan (I. L E., 5 Mad., 217) 
and to the satisfaction of the decree. In this view of the case the appeal has 
been properly preferred to this Court. We do not find that the effect of s 244 
on the right of appeal was discussed in the case of Subaji Bau f Srimvassa 
Bau (I. L. E., 2 Mad., 264) already referred to. We think, however, that the 
case of Luchmeeput Singh v. Sita Nath Dass (I L. E., 8 Cal., 477) quoted bv the 
appellant’s counsel supports this view. 

Upon the marits of the case we are unable to agree with the Court below. 
Apart from the question whether an agreement between the parties not 
brought to the notice of the Court can be recognized in the face of the provi- 
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gions of s. 267 (a)^ of the Code, we are obliged^to hold that the evidemje does 
not establish any agreement at all. At most it gives rise to a suspicion th^ 
there were a sort of promise on the part of the appellant that if he paid a certain 
sum of money which was not paid to him he w'ould not press on the sale. On 
the other hand, there is no evidence as to when this promise was made, and as 
we find that the sale commenced on the 2l8t January 1882, and was continued 
Wis] almost daily till its conclusion on the Slat idem, there would seem to 
have been no curtailment of the four days said to have been the period for 
which appellant agreed to wait for the promised payment. 

We must, therefore, reluctantly say that no irregularity having been 
found to have taken place, a finding not impugned in appeal, the lower Court's 
order setting aside the sale is not justified by the evidence. We accordingly 
decree this appeal with costs. The sale must be confirmed 

Appeal allowed.' 


[10 Cal. 413] 

APPELLATE CIVIL 


The 8th February, 1864 
Present 

Mr. Justice Prinsep and Mr Justice O’Kinealy 


Surboraongala Dassi.Plaintiff 

versus 

Shashibhooshun Biswas.Defendant.! 


Probate—Application for probate—Caveat —Mortgagee — 

Attaching creditor — Fraud. 

A mortgaged cortam property to B, who obtained a decree on bin mortgage on tbe SOtfa 
of August 18S1 Tn execution of this decree R, on the .5th of September 1881, attached the 
mortgaged property aud obtained an order for sale On the 14th of September 1881, the 
wife of the mortgagor applied for probate of the will of one Thakomoni Dassi, the mother ol 


*[See. 257A. 

Agreement to give tune 
to judgment-debtor. 

Every agfeement for 

Agreement for satisfac¬ 
tion of judgment-debt. 


Every agreement to give time for the satisfaction of a judgment-debt shall 
be void unless it is made for consideration and with the sanction 
of the Court which pa-ssed the decree, and such Court deems 
the consideration to be under the cirourastauces reasonable, 
the satisfaction of a judgment-debt, which provides for the 
payment, directly or indirectly, of any sum in excess of tiie sum 
due or to accrue due under the decree, shall be void unless it is 
made with the like sanction 
Any sum paid in contravention of the provisions of this section shall be applied to tbe 
satisfaction of tbe judgment-debt; and the surplus, if any, shall be recoverable by the judg¬ 
ment-debtor.] 

t Appeal from Original Decree No 69 of 1882, against the decree of W. Maepherson, 
Esq, of 24-FergiinnahB, dated the Slst December 1881. ’ 
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the mortgagor, who had died on the 16tlf of May 1881. The te.statrix, by her will, left all 
her property to the mortgagor’s wife. The mortgaged propcsrty was included in the property 
dealt with by the will. J3, the mortgagee, entered a camat again-.t the grant of probate, 
alleging that the will was a forgery, got up by the mortgagor for the purpose of saving the 
mortgaged property from being sold in execution of a decree against himself 
Held, that B was entitled to enter a caveat. 

This wag an application for probate which was made in the Court of the 
Judge of the District of the 24-Pergunnahs on the I4th of September 1881 by 
Surbomongala Dassi. The applicant stated that she was the wife of one 
Bhagabati Churn Nag, who was the son of Thakomoni Dassi, that Thakomoni 
Dassi died on the 16th of May 1881, having previhusly, on the 12th of May 
1881, made and published her last will and testament, whereof she appointed 
the applicant sole legatee and executrix It was of tins will that Surbomon¬ 
gala Dassi applied foi jirobate, A general 1414] citation was issued on this 
application, and on tlio 2nd of November 1881 a caveat was put in by Shashi- 
bhooshun Biswas of Kidderpore The case was then set down as a conten¬ 
tious cause, and Shashibhoosliun Biswas tiled a written statement 

In that written statement he alleged that tlie profierty purported to be 
disposed of by the alleged will of Thakomoni Dassi had been the property of 
her husband Turinv Chum Nag, who died on the 6th of July 1871 intestate, 
leaving him surviving hig widow, tlie said Thakomoni Dassi, and an only son 
named Bhagabati Clmrn Nag , tliat in 1873, 1874 and 1876, Bhagabati Chum 
Nag had mortgaged poitions of tlie jivopertv to different persons, by registered 
mortgage deeds, in winch he (Bhagabati Churn Nag) liad declared that the 
property was his, and tliat ho had inherited it from his father, the said Tariny 
Churn Nag , that on the 24th of January 1877, ho mortgaged the whole pro¬ 
perty to one Mirtuniov Mookeriee, who on the J6tli of Julv 1880 assigned his 
mortgage to the cavenio) Hhashihhooshun Biswas for valuable consideration , 
that on the 4th of January 1881, the caveator instituted a suit on his mort¬ 
gage, and obtained a decree on the 20t)i of August 1881 , that in execution of 
this decree the inoitgaged property was attaciied on the •'5th of September 
1881, and a notice of sale was served on Bhagabati Churn Nag on the 16th 
of September 1881 The written statement went on to submit that the pro¬ 
perty purported to he dealt with by the alleged will of Thakomoni Dassi was 
in reality the property of Bhagabati Churn Nag , that tlie alleged will of Thako¬ 
moni Dassi was a forgeiy set up by Bhagabati for the purpose of preventing 
the mortgaged projierty (rom being sold in execution of a decree against him¬ 
self , and that the caveator was entitled to oppose the grant of probate applied for. 

The Judge found on the evidence that the will was not proved, and he 
dismissed the application for probate with costs The applicant appealed to 
the High Court on the facts, and also on the ground that “ the Court below 
has erred in law in allowing the attaching creditor of Bhagabati to enter a 
caveat and oppose the granting of probate.” 

Mr. Evans and Baboo Biprodoss Mookerjee for the Appellant. 

Baboo SteeMUth Doss for the Bespondent. ^ 

[415] The Judgment of the Court (Prinrpjp and O’Kinealv, J.T.) was 
delivered by 

Prinsep, J. —In this case Surbomongala Dassi, wife of Bhagabati Churn 
Nag, applied for probate of the will of one Thakomoni Dassi, dated tlie 12th 
of May 1881. A caveat was entered by Shashibhooshun Biswas, who obiected 
that the property included in the will really belonged to Bhagabati Churn Nag, 
his judgment-debtor, and that the will was set up by his judgment-debtor, 
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through his wife Surbotnongala Dassi, in order to save the naortgaged property 
which had been attached, from being sold in execution of the decree. In 
other words, Shashibhooshun Biswas declared that Bhagabati Chum Nag, in 
order to defraud him, one of his creditors, had set up a false will and had 
drafted it in such a manner as to pass the property to bis wife. The question 
that we have to decide is, whether under these circumstances Shashibhooshun 
Biswas can be allowed to object to probate being granted or not. In the case 
of hobeen Chunder Stl v Bhobo Soondery Dahee (I. L. R., 6 Cal., 460), which 
is the last decided case in this Court touching upon the point now before us, a 
Division Bench, following the case of Umanath Mookhopadhya v. Ntlmoney Sing 
(I. L. R., 6 Cal., 429) decided that an attaching creditor was entitled to oppose 
the grant of probate of a will, which had the effect of passing a property which 
should otherwise come to the heir. The case of Umanath Mookhopadhya v. 
Ntlmoney Sing (I. L. R , 6 Cal, 429) was taken up to the Privy Council (L. B. 10 
I. A., 80- I. L. R., 10 Cal.,*19), and although their Lordships refrained from 
coming to any final decision as to the right of an attacliing creditor to apply 
for the revocation of a probate, they expressed themselves thus : “ Assuming 

that a purchaser (from an lieir) can oppose the grant of a probate, or apply to 
have it revoked (which their Lordships do not decide), they entertain grave 
doubts whether an attaching creditor can do so, at least in a case which is not 
founded on the ground that the probate has been obtained in fraud of creditors. 
But as, after hearing tlie appellant’s counsel upon the question of the execution 
of the will, their Lordshijis did not consider it necessary to hear the C4i«] 
counsel for the respondents, the question whether tlie Raja could apply for the 
revocation of the probate has not been argued before them, and therefore they 
give no final opinion upon it.” 

Jt therefore appears from the opinion expressed by their Lordships in the 
Privy Council that no attaching creditor can seek to revoke the probate of a 
will, or oppose tlie grant of probate unless he put? his case upon the ground 
that the will set up was in fraud of creditors We think that the ground set 
forth in the application made by the objector in this case amounts to a 
statement that the wnll set up by the wife of the judgment-debtor is a forgery 
and a fraud upon the mortgagee. Under such circumstances, we are of opinion 
that the attaching creditor is entitled to oppose the grant of probate. Were 
we to come to any othei decision the result would be that, although the 
attaching creditor would be in a position to contest the demand of any other 
person claiming the attached property, he would not be able to dispute any 
title derived under a will. 

In regard to the merits of the case, we concur in the opinion expressed by 
the lower Court that the will is not proved to have been executed by the 
alleged testator, and we therefore dismiss the appeal with costs. 

Appeal dismissed. 


NOTES 

[ Bee Notes to 10 Cal., 19.] 
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APPELLATE CIVIL. 

The l^lh February, 1884. 

Present 

Mr Justice McDonbll and Mr. Justice Fijild. 

Biswa Sonan Chunder Gossyamy .Judgment-debtor 

versus 

Binanda Chunder Dibmgar Adhikar Gossyamy. !.Decree-holder.’' 

LtymtaLion—Civil Procedure Code, ss lOH, 2W and 047—Application 
for execution of deci-ee—Practice of striking of 
execution proceed mgs — -Procedure, 

A decree was obtained on the JOth July 1858 and applications to execute it wore made in 
June 186!2 and January 186G The last ajiphcation prior to the coming into operation of the 
Civil Procedure Code of 1877 was on the 10th January 1870 This proceeding was struck 
off. The decree-holder on the 13th June 1879 again applied for execution , the decree was 
transferred [117] to iS for execution, where on objection that it was more than twelve ye,Sir8 old 
and therefore barred by s. ‘230 of Act X of 1877, the execution proceedings were again struck 
off oil the 17th Januarj’ 1880. Thi“ order was appealed against, and eventually on the 26th 
Apnl 1881 the application was re-admittcd In June 1881 an application was made to the 
S Court for transfer of the case for execution to D, which was granted and the case transferred, 
but no steps having been taken by the dociee-holder in the D Court, it was struck off by that 
Court on the 19th August 1881 On the 4th ilaich 1882 (the judgment-debtor having died 
meanwhile) an application was. made to the D Coiirt to restore the proceedings for 
execution against his represciitativc Notices wore issued, and the ‘2iid June was eveutuallj 
fixed for the hearing On that d.n no one w.is piesent on bohall of the decroe-holder (whose 
pleader had died in the meantime) And .the case was again struck off On the 11th 
July 188‘2 application was made to restore the proceedings, notices weie issued, and a day 
fixed for hearing, and after numerous adjournments the objeetiona of the judgment-debtor 
were overruled on the 5th March 1883 and e.xecutioii of the deciee griutcd. On appeal the 
Judge found that the execution proceedings had been continuous thioughout, and that there 
had been no unreasonable delay in the prosecution of the execution proceedings. Held that 
execution of the decree was not barred by s 230 of the Code of Civil Procedure. 

The rights of the parties to execution proceedings aie not affected m any way by the case 
being “ struck off ” by the Court, theic being no provision in the Civil Procedure Code for 
such a course Baioda Saondati Debta v Feigusson (11 C L R , 17) followed The only 
proper mode of dealing with a case, whether a regular suit oi a miscellaneous proceeding, 
when the parties do not appear, is to dismiss it A case so dismissed can be restored on 
application under s 108, which i.s by s 647 applicable as well to execution proceedings as to 
suits and appeals 

The facts of this case are stated as follows in the judgment appealed from - 

" The date of the decree is the 10th July 1858 ; it has several ^mes been 
executed, but never fully. 

“ The last occasion on which the execution was taken out, prior to the 
coming into force of Act X of 1877, was in 1876. 

*■ Appeal from Appellate Order No, 340 of 1883, against the order of G. J. Lyall, Esq., 
Offg. Ju^e of Assam Valley Districts, dated the 27th July 1833, affirming the order of 
H. C. Williams, Esq., the Subordinate Judge of Durrung, dated the 5th March 1883. 
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” On the 13th June 1879 the decree-holder filed an application before the 
Subordinate Judge of Tezpur in which he stated that the judgment-debtor 
having concealed his property, the application for execution made in 1876 had 
been struck off ; that the decree-holder had now discovered that the judgment- 
debtor had taken some property to his house , and that execution againt this 
property was desired. Notice was accordingly issued to the judgment-debtor. 
The execution proceedings were then transferred to the Court of the Sub¬ 
ordinate Judge of Sibsagar. An objection was there taken [418] by the 
judgment-debtor that the decree was barred as more than twelve years old by 
the provisions of s. 230 of Act X of 1877. This objection was allowed by the 
Subordinate Judge and the ^execution case struck off on che 17th January 1880. 

“ This order was appealed against, and eventually on the 26th April 1881 
the District Judge re-admitted the application under the last clause of s. 230 
of the Code. 

“ In imisuance of the Judge’s decision a petition was in June 1881 (date 
in month not stated) presented to the Subordinate Judge of Sibsagar, asking 
that the case might be re-adnntted and tlie decree tiansferred for execution 
to tlie Subordinate Judge of Dunung On the 13th July 1881 the Sibsagar 
Court wrote a jiroceeding transmitting the decree foi execution to Durrung. 
On the 29th July 1881 the Subordinate Judge of Durrung recorded the 
following order on the piooeedmg received from Sib&agai ‘ Register and give 
7 days’ grace to decree-holder to take the necessary steps.” On the 19th 
August the case was struck oil the decree-iioldet having failed to take the 
necessary steps. 

“ On the 4th Marcli 1882 (the judgment-debtor having meanwhile died) 
the decree-holder filed an application before the Durrung Subordinate Judge, 
askigg that the case which had been struck oft and sent to the record-room 
might be brought again on the file . tliat notice might be sent to the judgment- 
debtor's son who was his heir ; and that the property specified in the applica¬ 
tion might he attached and sold. On tlie 1st April 1882, it was ordered tliat 
notice should issue to the judgment-debtor under s 248, Civil Procedure Code, 
to show cause wliy the decree should not be executed against him. The 
judgment-debtor fjaving filed objections, it was ordered on the Ist May that 
the 18th May should be fixed for hearing the suit. On the 18th May the 
Deputy Commissioner being absent, the case was postponed till the 2nd Juno. 
On the 2nd June 1882, the following order was passed ‘ No one is piesent on 
behalf of the decree-holder whose pleadei has died The case will be struck 
off.' 

“ A pofiticn dated 16th June (hut apparently not presented till llth July) 
was then filed by the decree-holder before the Subordinate Judge, asking that 
the decree might lie re-admitted. 

“ On the llth July 1882 it was ordered that this should be brought up 
with the previous papers. 

“ On the 22nd July it was ordered that notice should be issued on the heirs 
of the judgment-debtor under s. 248 to show cause, the 22nd August being fixed 
for hearing. 

" On the 22nd August the ‘ pleader for the opposite party being sick, case 
adjourned till to-morrow ’ 

‘ On 23rd August the ease was again adjourned till 28th August. 

“ On 28th August, at the request of the decree-holder’s pleaders, the case 
tiio] was adjourned till 6th September 1882, to see what execution of decree 
cases took place previous to 1879. 
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“ On 6th September, ‘ no time , case postponed to 8th.’ 

“ On 8th September three witnesses examined on behalf of decree-holder, 
and summons ordered to issue to objectors (that is, judgment-debtor’s) 
witnesses to appear on 4th October next. 

“ 4th October, ‘ case postponed to first open day after Doorga Pooja 
holidays.’ 

“ Nothing seems to have taken place on the day fixed 

“ 3rd February, 1883, ‘ at request of judgment-debtor, case adjoimned till 
pleader returns ’ 

“ 5th March 1883, objection raised dismj,ssecl, decree-holder to furnish 
list of property he desired to be attached by 14th.” 

From this order an appeal was preferred to the Judge on the following 
grounds.—(1) that the decree is barred from execution under s 230 of 
Act XIV of 1882 , (2) no steps having been taken to execute the decree between 
the 30tli June 1862 and 10th January 1866 and between the 10th January 
1876 and the 11th July 1879, the decree cannot be executed , (3) the appellant 
having received no assets from the judgment-debtor the decree cannot be 
executed against him , (4) tlie decree-holder has been satisfied already and 
what 18 claimed as due is interest upon interest. 

In his judgment the Judge stated as to these grounds .— 

“ As regards the first ground it is urged that s. 230 of the Civil Procedure 
Code gives, in the case of decrees more than twelve years old, only the right 
to one application for execution to be made ‘ within three years after the 
passing of the Code, the Code received the Governor-General’s assent on 
the 30th of Maich 1877 and came into force on the 1st October 1877 , taking 
the latter (as lias been held to be tlie proper interpretation) as tb^i date of 
passing, it 18 said that after tlie Ist October 1880 it was no longer possible to 
take proceedings for execution of the deciee granting that the proceedings 
instituted on the 13th June 1879 woie within time, these proceedings 
terminated with the order striking ofl the case on tlie 19th .4ugust 1881, the 
renewed application for execution presented on the 4th March 1882 was 
inadmissible, and it, too, was brought to an end by the order striking off the 
case on the 2nd Juno 1882, the present is tlie third application since the 
passing ot the Act X of 1877 and is barred by limitation. 

" In support of this contention I am referred to the rulings of the High 
Court in A-frannihiia Chinodhrantv. SherafiUolla Chozodhry (9 C. L R., 321) and 
Sreenath Goohoo v. 1 usuf Khan (9 C. h. R., 335). In the former of these cases 
an application was made for e.xecution wntliin the three years, and granted, but 
erroneously [420] (as the High Court held) struck off on an untenable ground 
by the Judge. A second application w'as made and rejected under s. 230. 
The Court held that the deci ee-holder could not obtain lelief on appeal against 
the second order, because his proper course was to have appealed against the 
first order. In the second of tliese cases an application to execute was made 
within time, and subsequently a second application was put in, asking that the 
properties specified in the first application might be released fr»m attachment 
and certain other properties specified in the form attached m their stead. It 
was held that the latter was a second application and barred by the section 
referred tol 

“ On the other hand it is argued for the respondent that the orders of 
the 19th August 1881 and 2nd June 1882, striking the execution proceedings 
off the file, do not operate to terminate those proceedings, and that the 
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. proceedings oonsequenfe on the application of the 13th June 1879 must be 
regarded as continuous down to the present date In support of this contention 
the following cases are quoted .— 

“ Pvdo Monec Dassee v. Boy Mothooranath Chowdhry (12 B. L. R., 411; 
20 W. E., 133) , Soonder Singhv. Buboorta Alum Boshu Koer (24 W. R., 36) ; 
Panaul Hug v. Kishen Mun Dabee (9 C. L R., 297), Bmada Sundan Dabea v. 
Fergusson (11 C L R , 17) The first two of these rulings (the first of which is 
of the Privy Council) clearly lay down that no inflexible rule can bo asserted 
regarding the effect of an order striking off an execution case, ‘ bat that the 
question must be determined by the facts and circumstances of each case.’ In 
the fourth and most recent of the cases the Court expressed itself as follows *— 
We wish to observe th4t it cannot be too widely known that when 
execution proceedings are struck off on the mere motion of the presiding 
judicial officer, the rights of the parties to those proceedings are not in any 
way affected. The striking off is not in accordance with any provision in the 
Code of Civil Procedure. It is done merelv for the convenience of the Court, 
and with a view to diminish the number of cases which might otherwise 
appear to have been pending in their Court for a long time. When the striking 
oft'takes place upon the application of the parties, or after their failure to 
appear when they have received due notice to appear, their rights may be 
affected by the striking off, hut ivliether they are so or not would dejiend upon 
the circumstances of each case ’ 

“ Applying the principles just stated to the present case, I find that the 
striking off the execution iiroceodings on the 19th August 1881 was not a 
termination of them It is to be borne lu mind that tiie case had been trans¬ 
ferred from one district to another, and that a reasonable time ought to 
have been given to the decree-holder to prosecute them in the new Court It 
appears, however, that the proceedings only reached the Diirinng Court on 
the 29th ^uly, and that thev were struck oft for default of [421] prosecution 
twenty-one days later, without, as appears from the recoid, any notice having 
been given to the decree-holder 

“ The next question that arises is, wliothoi, granting that the order of the 
19th August 1881 did not of itself operate to bring the proceedings to an end, 
the failure of the decree-holder to take any further steps for six months after¬ 
wards (until the 4th March 1882) implied abandonment of the proceedings. 
Here the point is more doubtful, and the facts are not very fully disclosed on 
the record or by the pleaders But it is admitted that in this interval the 
original judgment-debtor died, and that of itself is reasonable ground for 
admitting a certain amount of dela 5 ’ in further prosecuting the case. I think on 
the whole that the interval does not of itself prejudice the right''of the 
decree-holder to continue the proceedings 

“ The next question is, whether the order of the 2nd Juno 1882 was a 
termination of the proceedings. I am clearly of opinion that it was not. The 
Deputy Commissioner had been absent on the IBth May, the date fixed for 
hearing, and the 2nd June was fixed only in the usual manner by notice in 
Court for the information of the pleaders engaged The decree-holder’s pleader 
had died between the two dates, only a fortnight apart, and on the 2nd June 
no one appeareS. Granting that the case was not extinct as a result of the 
previous proceedings, I think that it was decidedly not brought to an end by 
the order of the 2nci June. Subsequent to this order no unreasonable delay 
occurred in prosecuting it, the next petition having been verified on the 16th 
June, and (apparently) prosecuted on the 11th July Subsequent to that date 
nothing occurred to impose any check on the progress of the ease. On the 
first ground of appeal, therefore, I find for the respondents. 
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“ As regards the second ground, I have already said that the matter was 
not fully argued, but it appears to me that it is now too late to urge the Limi¬ 
tation Act in respect of periods prior to the admission of the application for 
execution of the 13th June 1879. 1 may refer to the decision of the Privy 
Council in Mangul Pershad Dichtt v Gnja Kant Lahtn (I L. E., 8 Cal., 51, 
L. B., 8 I. A,, 123) as apparently conclusive on the matter. 

“ The third and fourth grounds of appeal were not placed before the Court, 
and in the absence of any argument in support of them, the respondent is 
entitled to a decision in liis favour in regard to them. 

“ The appeal is dismissed and the order of the lower Court confirmed.” 

Baboo Bhoobun Do<is for the Appellant 

Baboo Jusodannnclun Poramantck for the Kespondent. 

The Judgment of the Comt (McDonell and Field, JJ.) was 
delivered by 

Field, J. —The facts of this case are fully set out in the 3udg-[4223ment 
of the learned Judge in tlie Court below, and it is not necessary for us to 
recapitulate them The Judge refers to the following passage in the judgment 
of White, J., in Barada Siindan Dahea v Fcidtisson (11 C.L.E , 17) ” We wish 
to observe that it cannot be too widely known that when execution proceedings 
are struck off on the mere motion of the presiding judicial officer, the rights of 
the parties to those proceedings are not m any way affected. The striking off 
is not in accordance with any provision m the Code of Civil Procedure. It is 
done merely for the convenience of the Court, and with a view to diminish 
the number of cases which might otherwise appeal to have been pending in 
their Court for a long time. When the .stiiking off takes place upon the 
application of the parties or, after their failure to appear, when they have 
received due notice to appear, their rights may bo affected b\ the striding off, 
but whether they are so or not would depend upon the circumstances of each 
case.” It has been pressed upon us that the result of the application of this 
principle wdll be that decroe-liolders will manage to avoid altogether the 
provisions of the Limitation Act as to the execution of decrees We are wholly 
unable to accede to tins argument, and we desiioto sav that wo concur in the 
view expressed in the passage which 1 have just quoted. If Mofussal Courts 
would follow the provisions of the Circular Orders laid down for their guidance, 
and post in their Court-houses a list of cases ready for heariiig, specifying 
the date on which those cases are to be heard, parties would have no just 
ground of complaint if their cases, being taken up on the dates so specified, 
were disnMssed in default of their appearance It would be very desirable 
that Courts in the Mofussal should abandon the practice of “ striking cases 
off',” There is no provision in the Code of Civil Procedure for striking off a 
case. The only proper mode of dealing with a case, whether a regular suit 
or a miscellaneous proceeding, when the parties do not appear, is to dismiss 
it. When a case is dismissed in consequence of the parties not appearing, an 
application may be made to the Court under the provisions of s. 108. This 
section applies to regular suits, but under the provisions of s 647 it is 
equally applicable to all proceedings other than suits and appeals It is 
[« 8 ] therefore applicable to execution proceedings When an execution pro¬ 
ceeding therefore is dismissed in default of appearance of the decree-holder, he 
can within the time allowed by the law of limitation present an application 
under s. 108 asking that the order of dismissal be set aside, and that a day be 
appointed to proceed with the case. This application must of course set forth 
such matter as is specified in the section, and the grounds upon which it is 
made. If the Court of First Instance, having improperly set aside its oider 
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dismissing a suit or other proceeding, appoints a day for taking further steps in 
the matter of such suit or proceeding, there may be an appeal. The parties 
have thus full opportunity of litigating the question, whether an execution 
proceeding has been properly dismissed in consequence of the decree-holder not 
appearing at any stage at which such appearance may be necessary. 

Now, let us apply these principles to the present case. The Judge has 
found that the execution was one continuous execution, and that the orders 
made upon the applications of the 4th March 1882 and ilth July 1882 merely 
restored the original execution proceedings to the file, and that, therefore, 
the original execution proceedings weio being continued. If after the 
execution jiroceedings were sti'uck off on tlie 19th August 1881, or on the 2nd 
June 1882, a proper application under the provisions of s 108 of the Code had 
not been made, the ]udgment-debtoi might have objected in the first Court, 
and might have followed out his objection by preferring an appeal. 

No such course was taken, and neither lu the lower Appellate Court nor 
on the grounds of appeal now before us has it been urged that the Court of 
First Instance did not projierly exercise its jurisdiction under s. 108 of the Code 
in restoring the execution piooeedings to tlie file by its order in the petition of 
4th March 1882, or by its subsequent order in the petition of the 11th July 
1882. This being so, the only question which we have to coiisidei is, whether 
the Judge in the Court below, having found tliat there has been one continuous 
execution proceeding throughout, wc can sa> that the application of the 11th 
July 1882 is baried bv s 230 of too Code of Civil Procedure We think we 
cannot say that it was so baned Then the Judge having [424] found that 
there has been one continuous execution, no ground has been shown to us upon 
which we can question Ins finding upon tins matter, which is a matter of fact. 
The aj:^eal must, therefore, be dismissed with costs. 

Appeal dismissed. 


NOTES 

[WHETHER SECTION 108 {Or. 9, RULE 13 OF THE C P C OF 1908)18 HADE 
APPLICABLE BY SECTION 647 (S 141 OF THE CODE OF 1908) TO EXECUTION 
PROCEEDINGS 

Under the Code of 1882 it was held bv the High Court', of Alluhabad (7 All., 859 10 All., 
71. 12 All , 179 ; 12 All , 892) and Boinbaj (0 Bom . G81) that the ',cction applied to appli¬ 
cation to execute decrees hut on the other hand, the High Court of Calcutta held that it did 
not apply (18 Cal , 63.5 but see 10 Cal . 416) So an evpl.Hiation was added to the section 
by Act 6 of 1892 upholding tlic Calcutta view and superseding those of Bombay and 
Allahabad Meanwhile, the Pnvj Council in 12 All , 179 adopted the Calcutta ^ow. Bo in 
the Code of 1908 the explanation was omitted, the Privy Council judgniont being enough 
to serve the purpose. Thus undei the C P C 1908. Order 9, Rule 13 is not applicable to 
execution applications. See. 18 Bom. 429. But such dismissal is no bar to a fresh apph- 
ation, 18 Mad. 131 

Striking oj^ execution Proceedings ■ its effect .—The rights of the parties to execution 
proceedings are not affected in any way by the case being strucli off, there being no pro- 
vis'on in the Civil Procedure Code for such a course, 10 Cal. 416; See also 16 Bom. 294 ; 3 
M. L J 298 and 21 Mad 261 where their Lordships hold that the striking off the Munsifi’s 
file meant no more than he (the Munsiff) ceased to show it as pending in his statistical 
returns, but tfie petition not having been dismissed or ortberwiso legally disposed of must 
be regarged. as still pending (following the reasoning of MUTTUSAMI AYYAB J. in Appeal 
against Appellate Order No. 34 of 1892 unreported) 

If under the Code of 1908, sec. 141 does not include execution proceedings, it is doubtful 
whether an execution application can be dismissed under 0 9i mle 8, on the ground of 
absence of parties though it may do so under its inherent power, 15 All. 84. Compare 10 
Cal. 416] 
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1 10 Cal. 42« ] 

APPELLATE CIVIL. 


The 19th February, IHhi 
Present 

Mr. Justice McLonbll and Mr. Justice Field. 




Bamasundan Dassi.Plaintiff 

vcrhiis 

Krishna Chandra Dhur and otliei’s.Defendants 

Registration Act, 1877, s. 60 — Rcqiste.ied (ind Unregistered documents— 
Prioiity—Notice of prior sale. 

Quiere .—Whether the case of a second registered pun.h.i«er with notice of a prior sale is 
an exoeption to the rule laid down in thcEiiIl Reiich ease olNnintii Chnnder Chucherbuttij v 
Dalaram Jloy [I L R., 8. Cal., 507) The Court held that it w,is not necessary to decide 
the question in the present ease inasmuch as the facts of the case did not justify them in 
finding that the purchaser had siu.li notice. 

The plaintiff purchased from lliun Coomar alias Shih Nath Son, tlie fourth 
defendant, a .5-gunda shavo of taluk Mohun by a registered/coin/a, dated 
the 22ad Bhadro i28.'5 (6th Sejiternhei 1808), for a consideration of Bs 100. 
The plaintiff thereafter applied undoi Bengal Act VII of 1876 for registration 
of his name in respect of the above sliaie, but was opposed by the first, second 
and third defendants, who alleged that they had puicliased the same property 
(among others) from the fourth defendant by an uniegistored kohala, dated 4th 
Srabun 1276 (16th July 1809), and claimed to have their names registered m 
respect of the o-gunda share The Collector accordingly rejected tlie plaintiff’s 
application for registration of her name, and registered the share in the names 
of the first, second and third defendants, who, as the jilaintiff' alleged, had, in 
collusion with the fourth defendant, opposed her in entering in possession of 
the disputed sliare. 

[423] The plaintiff therefore brought this suit to sot aside the defendants' 
kohala, for possession, and foi registration of her name after reversal of the 
Collector’s order registering the names of the defendants The plaintiff alleged 
that the fourth defendant was a minor at the tune of tlie alleged' sale to the 
other defeyndants, and that the sale was thereforo invalid , and that this kohala 
being unregistered could not have any effect as against hors which was 
registered. 

The defendants alleged that the price of the land covered by their deed was 
less than Rs 100, and therefore there was no necessity for registering it, that 
the fourth defendant was not a minor at the time of sale, but that he and his 
mother had sold the property to pay the debts of the fourth defendant’s father, 
one Sumbhoo Nath Sircar. 

The Munaitf found that the fourth defendant was a nnnoi at, the date of 
the sale to the defendants ; but that the sale was valid, having been made by 
his mother as guardian of the fourth defendant, in order to pay his father’s 
debts. He also came to the conclusion that the plaintiff had purchased with 
notice of the defendants’ purchase and possession, and that the defendants 

* Appeal from Appellate Decree No. 1208 of 1882, .iguiiist the decree of T M Kiikwood, 
Esq., Judge of Mymensingh, dated the 24th of April 1882, aflirmnig the decree of Baboo 
Bepin Cliandra Roy, Additional Munsiff ot Netrokona, dated the 4tb of April 1881. 


5 CAL.—38 


297 




!.L.R. 10 Cal. 426 


BAMASUNDABI DASSI V. 


having been in possession under their purchase, and ever since the date of it, 
the plaintiff’s deed of sale, though registered, could not prevail against the 
defendants’ unregistered deed. 

The Judge on appeal held that the sale by the fourth defendant to the 
other defendants was valid, although he was a minor at the time, inasmuch as 
it was not void because so made, but only voidable, and his subsequent con¬ 
duct on obtaining majority had ratified it, and that from the possession by the 
defendants it was to be presumed that the plaintiff had notice of their purchase. 

He therefore dismissed the appeal The plaintiff appealed to the High 
Court. 

Baboo Jogesh Chunder Ilby for the Appellant. 

Baboo Han Mohnn Chnkravati for the Respondents, 

The Judgment of the Court (Mc’Donell and Field, JJ.) was delivered by 

Field, J. —In this case the plaiiitifl is purchaser under a C436] registered 
conveyance from defendant No 4. Defendants 1, 2 and 3 are purchasers under 
an unregistered conveyance from the same person The Judge in the Court 
below has decided that the title of defendants 1, 2 and 3 ought to prevail 
against that of the plaintiff. The Judge says in his judgment. " The Munsiff 
is wrong in finding, that now since the Act of 1877, registered documents of 
which the registration is compulsoi y, have no priority over unregistered docu¬ 
ments executed before 1877, of which the registiation was optional. Under 
the present Act no document executed after the passing ot the Registration 
Act of 1864, it unregistered, and the registration was optional, can take effect 
against a later registered documenl But the purchase under the later regis¬ 
tered document cannot prevail against the former unregistered purchaser, if it 
is shown (1st) that the earlier bill of sale was a legal conv'eyance, and (2nd) 
that it was accompanied bv deliveiy of possession Such delivery of posses¬ 
sion divests the vendor of all title and retention of possession by a prior pur¬ 
chaser over a long period, and makes it proper to presume that the second 
purchaser had notice. ”' This roust be taken to be an incorrect statement of 
the law since the decision of the Full Bench in the case of Naram Chunder 
Chucherhutty v Dataram Hoy (I. L R , 8 Cal, 597) The Judge then proceeds : 

“ In this case undoubtedly possession was in 1276 (1869) transferred to the 
first purchasers, defendants Nos. 1, 2, 3, who continued in peaceable and evi¬ 
dent possession for nine years prior to the second sale, and for eleven years 
prior to the bringing of this suit The plaintiff is a relative of defendant No. 4, 
and lives in a ban luljoming his, she is a woman, but a married woman, 
and her husband is a clerk in this office, and a man of some degree of educa¬ 
tion and intelligence; clearly then it must he presumed that plaintiff had 
notice of the former sale.” The Judge accordingly bases his judgment on the 
ground that the registered purchaser had notice. This raises the question 
whether the case of a second registered purchaser having notice of a prior 
unregistered sale is an exception to the rule laid down in the Full Bench case— 
Naram Chimder Ch'nckerbutty v. Dataram Boy (I, L. R , 8 Cal,, 597). This is 
[427] a point which can scarcely be said to have been settled by the decisions 
of this Court In the case of Fuzluddtn Khan v. Fakir Mahomed Khan 
(I. L. R., 5 Cal., 336) the Chief Justice says (p 342): “ If, indeed, it could 
be shown that the subsequent purchaser under the registered instrument had 
notice of the coveyance by the prior unregistereil deed, then the equitable 
doctrine which obtains in like oases in England,* and which is explained in 
the case of Le Neve v. Le Neve (3 Atk., 646; 2 Wh. &, Tudor L. C., 34) might 
prevent the registered purchaser from asserting his rights against the unregis¬ 
tered under a. 50.” Clearly in this passage the learned Chief Justice does not 

* Stc m Original. 


298 



KRISHNA CHANDRA DHUR &c. [1884] IX.R. lO Cal. §38 


decide the point. In the judgment of Mr. Justice PoNTiFEX, at page 350, the 
question whether the plaintiff had sufficient notice was considered and decided 
in the negative It may then be said that the question of notice was considered 
by one learned Judge to have arisen in that case. In the case of Dmo Nath 
Ohose V. Aluck Mom Dabee (I, L R., 7 Cal, 753) Mr Justice Prinsep bases 
his decision upon the fact that the second and registered purchaser presumably 
had notice of the title of the first puichaser My judgment in that case 
proceeded upon other grounds. In the Full Bench decision in Naratn Chunder 
Chuckerbutty v. Dataram Boy (1 L R , 8 Cal, 597), Mr. Justice PONTIPEX 
adverts to the question of notice, but inasmuch as the question of notice or no 
notice did not directly arise in that ease, any observation made upon this point 
must be regarded as an “ obiter dictum.” We observe that the Madras High 
Court in two cases— Nallappa Goundan v Ibinni Hahtb (I. L. R., 5 Mad., 73) 
and Kondayya v. Gurriivappa (I. L. R. 5 Mad., 139)—have decided that the 
question of notice is immaterial, regard being had to the express provisions of 
the Registration Act, Now, if we had to decide the question whether the case 
of a second registered purchaser having notice is an exception to the law laid 
down in the Full Bench case, we might, perliaps, think it right under the 
circumstances to refer this question to a Full Bench, but we think tJiat in the 
present case the question does not really arise. The Judge says in Ins judgment, 
The plaintiff is a relative [428] of defendant No. 4, and lives in a ban 
adjoining his, she is a woman, but a married woman, and her husband is 
a clerk in this office, and a man of some degree of education and intelligence. 
Clearly then it mast be presumed that jilaintiff had notice of the former sale.” 
We think that no such presumjition aiises upon the facts stated There is 
some evidence that the plaintiff is related to defendant No 4, although what 
degree of relationship does not appear , hut admittedly there is no evidence on 
the record that the plaintiff lives in a ban adjoining that of defendanl*No. 4. 
In the case of h'uzliiddni Khan v Baku Mahomed Khan, already referred to, 
PONTIFEX, J , says. “ According to the English decisions, the notice of fraud 
must by very clearly proved,” and then he refers to the case of Wyatt v. 
Jiarwell (19 Ves , 435) the judgment in which contains the following passage. 
“ We cannot permit fraud to prevail, and it shall only be in cases where the 
notice is so clearly juoved as to make it fraudulent m the purchaser to take and 
register a conveyance in jirejudice to the known title of another, that we will 
suffer the registered deed to be affected ” Apnlying this piinciple to the 
present case, we think that the decision of the Judge, in the Court below, is 
erroneous—first, because there is no clear proof of notice, and second, because, 
he has raised a presumption upon facts which do not sujijiort the presumption 
raised. This being so, tlie question whether the case of a second registered 
purchaser having notice is an exception to the general rule laid down by the 
Full Bench case, does not arise , and it is unnecessary to decide it on the 
present occasion. We must set aside the decree of the lower Appellate Court 
and decree this appeal with costs of all Courts.” 

Appeal allowed. 


NOTES. 

[Where in a conflict between a prior optionallj registrable and unregistered deed and a 
subsequent registered deed, the person clamnng undoi the latter deed has notice of the fo'uier 
deed, he will not be entitled topriorilv over the former, lb Mad 148 F B., 25 Mad , 1 (BENSON 
and BHASHYAM IYANGAE), 6 Bom. 515,9 Bom 427 , 10 Bom. 105, 27 Bom 408, 27 Bom. 
462,8 All. 640; 19 All 145 , 20 All. 252. 25 All 306 , (1908) A W. N 99 5 A L. J 607 ; 
S Oal .336 • 8 Cal. 597 (P.B ); 10 Cal. 1073.11 Cal. G67 ; Id Cal. 70 16 Cal 411 , 22 Cal 179 , 
86 P. R. 1900 F.B] 
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[429] APPELLATE CIVIL. 

The 7th January, 18S4. 

Present: 

Mr. Justice Mitter and Mr. Justice Field. 


In tho matter of the Petition of Noorjehan Begum 

Saljhawat Ally and otbeis 
versus 

Noorjofian Begum. 

Act XL of ItSfib, ss 10, 1'^ and Al — Ucnqai Act IX of 1810, s.IO — 

Cancellalwn of certificate 

Whore <in appliCtituni is m.ide under tlio provisions of s 21 of Act XL of IH.'iS to have a 
certificate granted under that Act rec.illed and a fresh ccrtifioate granted to auothoi, the 
applicant should setfoith in his petition a .sufiiciout uiuso for such cour “0 lieing taken, and 
the Court should thcieupou pioceed to enquire judiciaUi/ vshethor such suflicient cause is 
established. 

When the estate of a minor consist'- in whoh* oi in part of land oi aiiN interest lu land 
and when such .ipplicatioii is made, the Court canoiih pioceed to act in .lecoidanco with the 
provisions of s J2 of Ac t XL of J858, and has no jurisdn tion to grant anotliei certificate to 
anv fit person, such a course being confined to cases m vvhicli the piopcily is of the descrip¬ 
tion indicated !)> s 10 
• 

Colonel Hkdayut Ali, Klian Bahadooi, died some timo in the \oar 
18bl, leaving two widows, Noorjelian Begum and Gooniustaii Begum, a 
daughter Musaaniut Armrunissii, an infant son and three daughters, also infants 
under the ago oi eighteen vears Noorjelian Begum, on the Jth October 1882, 
applied to the Court under the jirovisions of Act XL of 1858 and obtained a 
certificate apiiointing her guardian oi the fiensons of the minor children and the 
administrate! of the property of her deceased Inishand. On tlie 5th May 
1883 Amirumssa ajijihed under the provisions of s 21 of Act XL of 1858 to 
have the ceitihcato, which had been gianted to Noorjehan, cancelled, and to 
have a fresh certificate granted to hei appointing hoi tiie guardian of the 
persons and the manager of the estate of the minors in the place of Noorjehan. 
On the same tav Noorjehan presented a petition to the Court praying that the 
estate of the minors might be placed under the management of the Court of 
Wards 

The District Judge tliereupon, after making what he termed “ a somewhat 
prolonged enquiry, local and otherwise, himself,” held that .\rairunissa was not 
a fit and proper person to take charge of [430] the persons of the minors, nor 
to manage their prop'erty, and rejected hei petition, and he directed the Court 
of Wards, ufider the jirovisions of a 10, Beng. Act IX of 1879, to have the 
estate of-the late Colonel Iledayut Ali taken under its management together 
with the persons of the minors 

Against that older Mussamut Amirunissa now' ajjpealed to the High Court, 
and whijle the appeal was pending in the High Court, the Court of Wards 

* Appeals from Ouginal Order Nos. 227 and 228 of 1888, against the order of J. I^sford 
Esq , Oifteiating 3udgo of Patna, dated the 22nd and 23rd Juno 1888. 
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refused to take charge of the minors or undertake the management of the estate. 

Mr. Abul Hosseiu, Munshi Mohanted Yusoof&nA Baboo Saligram Singh for 
the Appellant. 

Moulvie Serajul Islam for the Respondent Noorjehan who did not prefer 
any appeal against the order. 

The Judgment of the I-Iigh Court (Mitter and FIELD, JJ.) was as 
follows 

Field, J. In tins case Noorjohan Begum, the widow of Lieutenant- 
Colonel Hedayut All, deceased, obtained a certificate on the 4th of October 
1882, granted under the provwions of the Minors’ Act XL of 1858. On the 
26th of May 188d, a petition was presented by Amirumssa Begum under the 
provisions of s. 21 of tlie Act. This section provides that the Civil Court for 
any sufficient cause may recall any certificate granted under tfie Act, and may 
also for any sufficient cause remove any guaidian appointed by the Court. It 
is clear that anv person applying undoi this section ought to set forth in his 
or her petition a sufficient cause for recalling the certifacate.'and that the Court 
to which such petition may bo jiresented ought to proceed to enquire judicially 
whether such sufficient cause is ostahlishod. In the case before us the District 
Judge, after stating that he had asceitamed by prolonged personal enquiry 
that there were dissensions amongst the members of the family of the late 
Colonel Hedayut Ah, w-hich rendeiecl it undesirable for his widow Noorjehan 
Begum to continue as manager of the piopcrty, and that none of the other 
members of the family weie coiiiiietent to manage, proceeded to apply, 
under s 10, Beng. Act IX of 1870, to the Court of Wards to have the 
estate of Colonel Hedayut Ah taken undei the management of such Court of 
t431] Wards. Although the .lutlge does not in so many words say that he recalls 
the certificate preiioush gianted on 1th October 1882, it is clean that 
he must have intended to do so, as otherwise lie could not have applied to the 
Court of Wards, regard bouig had to the expiess language ol s 21, Beng. Act 
XL of 1858, and s 10, Beng Act of JB79. It is objected m appeal before 
us that the Judge liiwl no jiowoi to recall the coitihcate without holding a pro¬ 
per judicial etiquirv, and that ho was not justified in acting upon the personal 
enquiry which he states in his jiulgiuent that he had made 

The difficultv vvhich we o.vpciience in dealing wuth this objection is caused 
by the fact that Noorjehan Begum, to w'honi the ceitificate had been granted, 
has not apjicaled against the oriloi of the Judge Slio is however represented 
before us, and her vakeel has stated that the reason of her not ajipealing was 
that she was satisfied that the managomeiit of tlio estate should be taken over 
by the Court of Wauls. A copy ol the order of the Court of Wards has been 
placed before us, horn which it apjicais that the Court have declined to assume 
charge of the estate, and it is reprosented to us on behalf of Noorjehan Begum 
that in consequence ol the Couit of Wards having so declined the charge she is 
now anxious that the certificate gi.nited to her should not be recalled. It was 
pressed upon us that w’o should leave the District Judge to exercise his discre¬ 
tion in granting a certificate to some other suitable person , but unfortunately 
the state of tlio law appears to preclude the District Judge from the exercise of 
any such discretion. Section 10, Act XL of 1858, provides that if the estate 
of the minor consist of moveable property or of houses, gardens or the like, the 
Court may grant a certificate to the public curator, appointed under s 19, Act 
XIX of 1841, or, if there bo no public curator, to any Jit person whom the 
Court may appoint for the purpose ” No public curator has been appointed in 
these provinces under this section and in a case to which it applies the Judge 
may appoint a^iy Jit person, a case, that is, where the estate of the minor 
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consists of moveable property, or of houses, gardens or the like. But this section 
can have no application to the present case. Section 12 clearly applies, which 
provides that—“ If the estate of the minor consist, [432] m whole or in part, 
of land or any interest in land, the Court may direct the Collector to take 
charge of the estate, and thereupon the Collector shall appoint a manager of 
the property.” In the present case a part of the estate consists of land, and 
the District Judge could only proceed under s. 12. As the law stood Wore 
the passing of Beng. Act IX of 1879, the Collector had no option but to obey 
the mandate of the Civil Court. Section 10 of the Court of Ward’s Act IX 
(B. C.) of 1879 however expressly provided that it should be at the discretion 
of the Court of Wards to take charge of the person or property of a minor or 
refuse to do so. Unfortunately this Act, in allowing the Court of Wards this 
discretion, did not provide what course was to be pursued, if the Court of 
Wards refused to take charge of the person or property of the minor. This 
case, inasmuch as it was not contemplated by Act XL of 1858, was not pro¬ 
vided for by that Act. Let us now turn to s. 21 of Act XL of 1858, which is 
as follows • “ The Civil Court for any suiiicient cause mayj:eoall any certificate 
granted under this Act, and may direct the Collectoi to take charge of the 
estate, or may grant a certificate to the public curator or any other person as 
the case may be ” It is clear that these last words have reference to the pre¬ 
vious provisions of tlie Act to which reference has already been ma<ie, and that 
a Civil Court when it recalls a certificate has no jurisdiction to grant another 
certificate to any Jit person in cases in which s. 12 applies, that is, in oases in 
which a minor’s estate consists, in whole or m part, of land. No doubt the 
Court would have jurisdiction to deal with any application made under the 
earlier section of the 4ct, but the Court has not itself the power of selecting a 
fit person. If therefore the order of the District Judge, which virtually recalls 
the cSrtificate granted to Noorjehan Begum, be allowed to stand, the property 
will be without a manager, and the District .Judge will have no jurisdiction to 
select a proper person to manage the property, unless some one comes forward 
and makes an application under s. 3 We think it is not desirable that the 
estate of the late Lieutenant-Colonel Hedavut Ah should be left in this con¬ 
dition. We think, therefore, that the proper order to make in this case is to 
set aside the order of the District Judge of the 23rd June, aud to direct 
C4333 him to proceed to make upon the proper materials a judicial enquiry 
upon the petition filed under s. 21 of the Act , and before pioceeding to such 
enquiry he should call upon the petitioner to amend her petition by stating 
distinctly the sufficient cause alleged for the recall of the certificate 

Mitt6P, J.— The petition of appeal in this case, which is alleged to be on 
appeal against the District Judge’s order of the 22nd of June 1883, mixes up 
with the matter of that order a further matter concerned with the order of 
the 23rd June with which we have just dealt It appears to us that as so 
tnuch of the certificate as appointed Noorjehan Begum guajrdian of the children 
was never set aside, and as she therefore continues to be the guardian and 
entitled to the custody of the minors, the Judge was correct in directing the 
minors to return to her custody We, therefore, decline to interfere with this 
portion of the Judge’s order. 

Appeal allowed in jjart and order parted, 

NOTES. 

t Under &. 21 of Act XL of 18.58 there must be a jmdicial inquiry before the certificate 
is cancelled, 10 CJaJ , 423; {1881) A. W. N. 4 , (1883) A. W. N. 206; (1888), A. W. N, 279 

As to what arc 'iuffisient groundsfor removal see Mar.sh. 244,7 W. E. 622 B. L B Sun 
Vol. 720: 2 Ind. Jur. N. S. 200.] ‘ ^ 
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C 10 Gal. 488 ] 

APPELLATE CIVIL. 

The 24th January, 1884. 

Present . 

Mr. Justice Tottenham and Mr. Justice K orris. 


Boido Nath Mashanta and others.Defendants 

versus 

J. W. Laidlay and others.Plaintiffs.^' 


Enhancetnent of rent, Suit for—Service of notice of enhancement — 
Bengal Act VIII of 1860, s 14. 

Service of notice of enhanoomorit under s, H of Bengal Act VIII of 18G9 must be made 
strictly in the manner^ provided by that section Chwndei Monee Dontee v. Dhuroneedhur 
Laliory (7 W. R., 2) followed. 

When a tenure was held by a Hindu .ind three Santhals, and it was shown that service 
* of the notice of enhancement had been personal on the latter, but only on the son of the 
former, who was an adult and living with his father as a member of a joint Hindu family, 
jffeld, that this was not sufficient service on the Hindu tenant 

Qume —Whether, if it had been ?bown that the notice though served on the son had 
come into the hands of the father, that would not amount to a sufficient service of the 
notice. 

This was a suit for arrears of rent at an enhanced rate after an alleged 
service of notice of enhancement The onlj material [434] point in the 
case was as to the sufficiency of the service of such notice. For this" point 
the facts are sufficiently stated in the judgment of the High Court. 

Baboo Prannath Pundit for the Appellants. 

Baboo Bhowani Churn Diiti for the Kespondents. 

The Judgment of the High Court (Tottenham and Norris, JJ.) was 
delivered by 

Tottenham, J. —Tn this case we feel constrained, though reluctantly, 
to hold that the lower Courts were wu’ong in deciding that there has been 
service of notice of»enhancement upon the defendant No 1 

The tenants are four in number, one being a Hindu and'the other three 
Santhals. The Courts found that the notice of enhancement had been per¬ 
sonally served upon the three Santhals. There was no personal service upon 
the Hindu tenant, but it was found that his son, who is an adult, had received 
the notice. The Courts below have held that this was sufficient service 
within the meaning of the law. 

Section 14 of the Rent Law provides that the notice shall, if practicable, be 
served personally upon the ryot. If for any reason tlie notice cannot be served 
personally, it shall be affixed at his usual place of residence The law does 
not provide that service on any member of his family or any other person shall 
suffice. 

Our attention has been called by the respondents ’ pleader to the case of 
Nobodeep Chunder Shaha v. Sonaram Dass (L. R., 4 Gal., 592), in which it 

* Appeal from Appellate Decree No. 288 of 1883, against the decree of W. F Mercs, 
Esq., Officiating Judge of Midnapore, dated the 31st August 1882, affirming the decree of 
Baboo Sham Chand Boy, Munsif of Gurbetta, dated the 20th September 1881. 
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was held that where the tenure was owned by a joint Hindu family, it is 
suflBcient service of notice of enhancement under s. 14 of the Eent Act, if any 
one of the co-sharers is served wnth the notice That case does not apply to 
the present one, for the tenants are not members of a joint Hindu family. If 
they were, the service on defendants 2, 3 and 4 would, no doubt, have been 
sufficient. On the other hand, for the appellant the case of Chunder Monee 
Dossee v. Dhuroneedhur Lahori/ (7 W. R., 2), has been cited, in which Sir 
Barnes Peacock held that service of notice must be strictly in the manner 
provided [435] by the Act, and that if the notice was served upon the agent of 
a defendant who was a. purdahniisheen lady, even if the agency were established, 
that would not suffice • 

It seems to us that we are bound to follow this authority which is liter¬ 
ally in accordance with the woids of the Act 

We have been asked to take it that the lower Courts found that the 
notice, though served upon the sen of the defendant, reached his, the defendant’s, 
hand, and if we could be satisfied that such was the finding of the lower 
Courts, we should be disposed to tliink it sufficient, but" we do not find this 
to bo so The first Court thought that most probably the notice was communi¬ 
cated to the defendant No. 1 by Ins son The low’or Appollale Court thought 
that the service effected on the adult son of defendant No. 1, who was 
living as a joint member of a Hindu family with his lather, was a good service. 

We think we arc bound to insist ujion tlie terms of tfie law being literally 
carried out We must, therefore, set aside the decrees of the lowet Courts and 
direct that the suit bo dismissed 

Under the circumstances we make no order as to costs 

Appeal allowed. 

• - 


NOTES. 

[It was held in .3 G. L R., 4‘32 that a notice though Bcrv'>d on the sou would bo valid 
if it actuall> reached the father ] 


[10 Cal. 433] 

APPELLATE CIVIL 


The 18th January, 1881- 
Present 

Mr. Justice Mitter and Mr. Justice Maclean. 

Tlie iSecretai’v of State for India in Council.Defendant 

versus 

Nandun Lall.Plaintiff."' 


Partition—-iButivara — Revenue-payinq estate — Bern). Act VIII of 1876, Part II 
and Sj 4, els (8) and (9)—Civil Procedure Code (Act XIV of 1882), s. 265. 

In 1851 an estate was brought under butwai a under the provisions of Regulation XIX 
of 1814. At such 6uf'?ea» a a portion of the estate being land covered with water and unfit 

* Appeal from Appellate Decree No 2870 of 1882, against the decree of A W. Cochrane, 
Esq., Officiating Judge of Tirhoot, dated the 2lst August 1882, affirming the decree of 
Baboo Mohendro Nath Bose, Subordinate Judge of that District, dated the 14th September 
1881. 
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for cultivation was not divided, but left joint amongst all the co-sharers, the land-revenue 
payable on account of the whole estate being apportioned amongst the several estates into 
* which the portion divided was split up Subsequently, on the portion remaining joint becom¬ 
ing dry and fit for cultivation, an application was made by one of the co-sharers to the Collector 
to partition the same under the provisions of Beiig [436] Act VIII of 1876, but that oflioer 
refused to do so, on the ground that the land ‘ ‘ did not bear an assessed revenue and was not 
shown in the towjx. ” 

In a suit brought under the above ciroumstances to compel the Collector to make the 
partition and in the alternative to have it made by the Civil Court, Held, that, though the 
reason given by the Collector for refusing was an erroneous one, he was not bound to make 
the partition under the provisions of Bong Act VIIl of J.876, as the land ni suit was not 
liable for the payment of one and same demand of land-revenue, and was therefore not a 
joint undivided estate within the terms of s. 4, cl (9) of that Act 

Held, also, that the word “ estate,” as used in s 265 of the Civil Procedure Code, must 
not be construed m the same limited and defective sense in which it is used in Act VIII of 
1876, but must be taken to be there used Jii its ordiuarv signification, and that consequently 
the plaintiff was entitled to a decree for partition under the provisions of that section. 
Chunderiiath Nundi v. Hur Narain Deb (J L E, 7 Cal , 153) approved 

^ This was a suit brought to obtain a partition of certain defined lands 
within the limits of niouzah Hosainpur-Jamayad The plaintiff alleged 
—and there was no dispute as to the facts—that in the hutivata of that 
mouzah, which took place in 1861, the portion now sought to be partitioned 
was left tjmah for all the co-sharers of tlie village, as it was then land 
covered with water and unfit for cultivation. In 1876, however, the land 
dried up, and the plaintiff applied in 1878 to the Collector to partition it An 
Amin was thereupon deputed by the Collector to measure the land and 
ascertain the rates for the purpose of allotting the several shares, but ultimately, 
on the 9th January 1880, the Collector refused to make the hutwara, on the 
ground that the land did not bear an assessed revenue and a number in the 
towH as a part and parcel of Hosainpur-Jamayad, and it was left as the 
tjmah land of the several co-sharers at the hutwara of 1851. 

At that hutwara the revenue was aiiportioned between the co-sharers, and 
the plaintiff contended that it not only represented the land of the niouzah 
which was brought under the division, but also the land which was then left 
tjmah and which was now sought to be partitioned 

The plaintiff accordingly made tlie Secretary of State for India a party- 
defendant, and prayed that the order of the Collector might be set aside 
and tliat he be directed to partition the land in suit, and [437] in the alterna¬ 
tive he asked that the land might be partitioned by the Civil Court and his 
share allotted to him. 

In the Original Court the main contention was that between the plaintiff 
and the Secretary of State. A third party intervened and claimed to be 
entitled to julkur rights over the land in suit, but that portion of the case 
formed no portion of the subject-matter of the appeal, either in the lower 
Appellate Court or in the High Court. , 

The Original Court held on the issue between the plaintiff and the Secre¬ 
tary of State that to say that the land in suit did not bear an assessed revenue 
and a iowjt number was absurd, for the burden of the revenue was not taken 
off it at the hutwara in 1851, but the land was merely left tjmnli and the 
revenue.apportioned on the remaining lands of the village In the Court’s 
opinion this did not convert it into lakheraj, but it remained the mat land of 
the village. It held, therefore, that the Collector was wrong in refusing to 
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make the partition asked for, and accordingly gave the plaintiff a decree, direct¬ 
ing the C-olleotor to make the partition and gave certain of the costs against the ^ 
Secretary of State. 

In the lower Appellate Court it was urged that the Civil Court could not 
interfere, and that the Collector had rightly interpreted the bittwara law ; that 
there was no provision of law by which the Collector could have made a but- 
v'ara of the land , and that no costs should have been given against the Secre¬ 
tary of State, because he acted as a judicial officer in passing the order he did. 

The lower Appellate Court, however, dismissed the appeal with costs, 
holding that the Collector had acted in his executive capacity, and that the 
decision of the Original Court, in holding that the land in suit must be taken 
to be land assessed with the (sic) revenue, and that it was an error if it did 
not appear in the tcncp roll. 

Against the latter decision the Secretary of State now preferred a special 
appeal to the High Court. 

The Senior Government Pleader, Baboo Annoda Persad Bonneijee for the 
Appellant. 

Baboo Abinash CHunder Bnnerjec for the Bespondent. ^ 

The Judgment of the Court (Mitter and Maclean, JJ.) was delivered by 

[438] Mitter, J. —This suit was brought for obtaining an order for partition 
of certain defined lands measuring 191 bighas 18 oottahs 10 dhurs and 7 
chattacks under the following circumstances. 

The lands in suit originally appertained to an estate No. 1212 on the 
rent-*Dll of the Collector of Tirhoot. The plaintiff’s predecessor in title held a 
share amounting to 5 gunda 9 annas in the said estate. 

Ill 1851 this estate was brought under hutwara under the then buttmra 
law, Bugulation XIX of 1814, and the share belonging to the plaintiff’s pre¬ 
decessor in title having been separated was recorded as No. 4080 of the towji. 
The lands in dispute, however, being not then fit for cultivation but covered 
with water were not divided but left joint amongst all the co-sharers of the 
present estate, whose shares were recorded in separate numbers. In appor¬ 
tioning the entire revenue payable on account of the parent estate, calculation 
was made excluding the assets of the disputed lands. 

Recently these lands having become dry have become fit for cultivation. 
The plaintiff (respondent) made an application to the Collector for the parti¬ 
tion thereof, by alloting to him a defined portion in proportion to his share 
of 9 annas 5 gundas. The revenue authorities at first entertained this applica¬ 
tion and commenced the initial proceeding in tlic shape of measurement of the 
lands in suit for the purpose of making the allotment asked for, but subsequently 
they refused to proceed with the proceeding and rejected the application for 
butwara, ” on the ground that the land did not bear an assessed revenue and 
was not shown in the ioiojt.” Thereupon the plaintiff commenced the present 
suit, making the Secretary of State for India in Council and his co-sharers 
defendants. 

He mada the Secretary of State for India in Council defendant because 
he contends that the revenue authorities under the hutwara law were l^ound to 
effect the partition prayed for on his application. The suit was answer^ by the 
Secretary of State for India in Council by the plea that the revenue authorities 
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fa-r from being bound were not oven competent to entertain the application for 
|||. butwara, the co-sharers who were made defendants not having C4S9] contested 
the suit. The question discussed mainly in the lower Courts was the one thus 
raised between the plaintiff and the Secretary of State for India in Council. 
The decision of the lower Courts being against the lattei, this appeal has 
been preferred to this Court. ' ‘ 

It seems to us that the contention raised before us by the appellant is 
valid. There is no provision in the present biitioai a law, Bong. Act VIII of 
1876, which applies to the facts of this case. Part II of the Act deals with 
the subject of the right to claim partition. This right is given to a recorded 
proprietor of a joint undivided estate only. By s. 4 a joint undivided estate 
is defined to be “ all lands which are borne on the levenue roll of a Collector 
as liable for the payment of one and the same demand of land-revenue, etc , etc.” 
Now the land in suit is not liable for the payment of one and the same demand 
of land revenue ; because by the biitivara of 1851 the land revenue which was 
demandable in respect of the parent estate was apportioned amongst the 
several estates into which it was divided, so that in respect of them it cannot 
^ now be said that the demand is “ one and the same ” The revenue authorities 
were, therefore, right in refusing the application for partition, although the 
reason upon which the refusal was made was erroneous The said reason was, 
as already stated in the language used in the judgment of the Subordinate 
Judge, “that the land did not bear an assessed revenue and was not shown in 
the towji.” This is not correct, because what was done in the butvmra of 1857 
had not the effect of making these lands revenue-free, or excluding them from 
the revenue toioji. A certain interest in the land in suit after the partition of 
1861 continued to appertain to the new estates which came into exi#tonce 
after the butwara was effected For instance, after this partition the estate 
allotted to the (plaintiff) respondent comprised tlie defined lands assigned to it 
and an undivided fractional share (represented by 9 annas 5 gundas) of the 
land in suit. 

Although the contention made in this appeal is valid, yet we are not called 
upon to interfere with the decree for partition made in the lower Courts. That 
decree is quite in accordance with s. 265 of the Code of Civil Procedure. But 
it was contended before us that the word “ estate,” which occurs in this section 
t4i0] is used in the same sense in which it is used in the butteara law, Beng Act 
VIII of 1876. But this contention does not seem to us to be eorrect. The 
definition of “ estate ” as given in the butwara law, seems to be defective , for 
instance, it excludes definite lands held jointly by owners of estates recorded 
in the Collector’s towji in separate numbers There is no reason suggested 
why this restricted meaning of the word should be adopted m construing this 
word used in s. 265 of the Code of Civil Procedure. On the other hand, it 
will facilitate the ends of justice in many cases if we construe the word 
‘ estate ” here in its ordinary signification. In Chundeniath Niindt v. Hur 
Jdarain Deb (I. L. R., 7 Cal., 153) this Court adopted this construction of 
s. 266 of the Code of Civil Procedure. 


The result is that, although the appellant was unnecessarily made a 
defendant, yet the decree that has been awarded is correct, except as to costs 
payable, by him. But, under the circumstances, he is not entitled to recover 
costs against the (plaintiff) respondent, because the revenue authorities, bv 
entertaining the application for butwara, put the latter to unnecessary cOsts. 
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We accordingly modify the decrees of the lower Courts by reversing those 
portions of them which award costs against the appellant who will be entitled 
to recover costs of this appeal from the respondent. 

Appeal allowed and decree modified. 

^ NOTES 

[MBANINO OF ESTATE- ^ ^ , 

What IS an ‘ estate ’ within the meaning of section 54 of the Civil Procedure Code ot 
iy08 (265 of the Code of 1882) The word ‘ estate ’ is used in its ordinary moaning and should 
not be construed in a limited and restricted sense, 10 Cal , 436 S}m^ lands, that is, lands 
held under a lease from government for a fixed period come within the terms of the section, 
16 Bom., 528 ; but not isolated plots of land which fall short of being tho share of a co¬ 
sharer of a Mahal, G All , 452 , A ryotwari holding, has been held not to be an ‘ estate ’ with¬ 
in the meaning of the section, 6 Mad., 97,7 Mad , 382. 

As regards the applicability of the section to suits for partition of estates when no separate 
allotment of revenue is prayed for, see 24 Cal , 725 (745) F B Tho limitation applicable to 
the execution of the decree in this case was dealt with in (1989) IG Cal.| 598 (600).j 

[ 10 Cal. 440 ] 

APPELLATE CIVIL. 

The 7th February, IhSJ: 

Present . 

Mb. Justice Tottenham and Mr. Justice Norris. 

Harrington.(Defendant) Apijcllant 

versus 

Goneah Roy.(Plaintiff) Respondent."^ 

Limitg.tion—Absence of defendant from British India—Act XV of 1877, $. 13. 

Section 13 of tho Limitation Act, which excludes the tune during which a defendant has 
been absent from British India in computing the period of limitation for any suit, docs not 
apply to a case when, to the knowledge of tho plaintifi, the defendant, though not residing in 
British India, is i epresented by a duly con.‘'titu ted agent and mookhtar. 

[441] This was a suit to recover possession of 91 bighas 8 cottaha 18 dhurs of 
land, being a portion of some 190 bighaa which the plaintiff held in the defen¬ 
dant’s zamindari as mouiasi kadimijote. The allegation in the plaint was that 
in the cultivation season the defendant demanded a termer kabukat with an 
enhanced rate of rent, and as the plaintiff would not agree, the defendant on 
the 17th Jait 1287 E., corresponding with the 10th Juno 1880, dispossessed him. 

The suit was instituted on the 25th May 1881 against a Mr Crowdy, who 
was the manager and mookhtar of the defendant and in charge of the Bhug- 
wanpur Concom, and a summons was issued to him, and the 14th June 
fixed for hearing the case On that date Mi. Crowdy presented a petition 
stating that Mr. E. T. Harrington was the proprietor of the Bhugwanpur Con¬ 
cern, and that the land claimed by the plaintiff' was situate in that concern , 
that as the proprietor was in England, and he was simply the manager, he 
could not personally be made a defendant; and that the suit should have been 
brought agaanst Mr. Harrington. The plaintiff'was thereupon asked to state 
whether he meant to sue Mr. Crowdy as manager and mookhtar or as proprietor, 
and whether he alleged that Mi. Crowdy dispossessed him in his private 
cajiacity or as manager of the factory. In reply, on the 16th June, the plaintiff 
filed a jie tition stating that he did not know Mr. Harrington, but only knew 

* Appeal from Appellate Decree No 223 of 1883, against the order of W. Verner, Esq 
3ndgo of Bhagulpore, dated the 7th May 1883, reverinig the order of Hafez. Abdul Kurim 
Khan Bahadoor, Second Subordinate Judge of that district, dated the 17th Mai^ 1882 
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Mr* OroWdy, and that he meant to make the factory defendant, and he prayed 
^ that the plaint might be amended by putting down in the place of the 
defendant—“ E. T. Harrington, proprietor, by W. S. Orowdy.” 

Mr. Harrington was accordingly made defendant on the 16th June 1881. 

In his written statement, amongst other pleas raised, he contendodl^that 
the suit being one governed by s. 27, Bengal Act VIII of 1869, it was barred 
by limitation as tne year allowed since the date of dispossession had expired 
before he was sued. 

In answer to that plea the plaintiff contended that as Mr. Harrington 
was in England, under s. 13 of the Limitation Act no limitation could run. 

The Original Court, without going into the other issues raised, dismissed 
the suit, holding that it was barred 

[442] On appeal the lower Appellate Couit, wliile agreeing with the Court 
below that the period of limitation which governed the case was one year, and 
that it must be taken that the suit was instituted against Mr. Harrington on 
the 16th June 1881, said however that s 13 of tlie Limitation Act applied, and 
reversing the decree of the lower Court remanded the case for trial on its merits. 

Against this order of remand the defendant now specially appealed to the 
High Court. 

Mr. li. E. Tzotdale appeared on behalf of the Appellant. 

No one appeared on behalf of the Bospondont 

The Judgment of the High Court (Tottenham and Norris, JJ.) was 
delivered by 

Tottenham, J. —It is unfortunate that in this appeal nobody has appeared 
for the respondent, and therefore no arguments have been put before us in 
favour of the District Judge’s order 

It appears to us that the reason' given by the District Judge for holding 
that the suit was not barred by limitation cannot be supported in law. The 
Judge relies on s. 13 of the Limitation Act, which provides that “ in computing 
the period of limitation prescribed for any suit, the time during which the 
defendant has been absent from British India shall be excluded.” He goes on 
to say “ admittedly Mr. Harrington,” the defendant in this case, “has been so 
absent from the date of dispossession till now ” It seems, however, that 
Mr. Harrington is represented in this country by Mr. Crowdy, who, in the 
first instance, was made a defendant in the case as manager and mookhtar of 
the Bhugwanpur Factory. 

If the Judge’s interpretation of s. 13 wore correct, there would be no 
limitation at all as against a proprietor residing in England although suits 
might be conducted for and against him through his agent in this country. It 
is impossible to believe tliat this was the intention of the law. Mr Harrington, 
the proprietor, was not made a defendent until the 16th June 1881, and by 
8. 22 of the Limitation Act a suit as against liim is to be taken to'be instituted 
on that date. That was more than one year after the alleged dispossession. 
It seems a hard case that the plaintiff should he shut out from relief by his 
^norance that Mr. Harrington was the real proprietor , but, as observed by the 
[443] Subordinate Judge, he was clearly aware that !Mr. Crowdy was not the 
proprietor in that he sued him merely as “ manager and mookhtar ” It was, 
therefore, within his power to ascertain against whom the suit ought to have 
been brought. 
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tJpon a strict intetpretation of the law we think that the Subordinate 
Judge was right in holding that the suit was barred. 

We must, therefore, set aside the order of the lower Appellate Court, and 
restore that of the first Court with costs, one gold mohur. 

Appeal allowed. 

NOTES. # 

COVERKULED— 

In this case it was held that .s, 13 of the Ltniitation Act 1377 did not apply when to 
the knowledge of the plaintiffs, the defendants, partners in a firm, are during thoir absence, 
carrying on business in British 4iidia through an authoiisod agent. This was dissented 
from in 14 Cal , 457 , 9 C. P L. R 72 (74), and finally oven-ulcd in (1898) 26 Cal., 496 2 
C. W N. 269 F.B.J 


[10 Cal. 443 ] 

SMALL CAUSE COUET REFEEENCE 

The iSth Match, 1884. 

Present■ 

Sir Richard Garth, Kt.. Chief Justice, and 
Mr Justice Cunningham. 


Kannye Loll Sett -tncl another.Plaintiffs 

versus 

Nistoriny Dossoe and another.Defendants." 


Mortgage of leasehold propet tij—Motlqagce in possession—Liability for rent — 
Transfer of Propeity Act—Act IV of 188‘J, ss. 66, 76. 

Where the subject of a mortgage is leasehold property, and the mortgagee is put into 
possession under circumstances which amount to an assignment or transfer of the leasehold 
interest, the mortgagee becomes liable, as a rule, to pay the rout, but where the mortgagee 
IB in possession jj^nd his name is registered in the landlord’s books as the tenant, there can 
be no doubt as to his being liable for the rent 

The plaintiffs in this case were the owners of certain land, No. 8, Juggo Mohon 
Mulliok’s Place, and some time back let out to the defendant Toolamoney 
three plots out of the land abovo-inontioncd, on which the latter built some 
tiled huts which she let out to tenants Suhsequently on the 10th Assar 1282 
(June 1875), Toolamoney mortgaged ihe tiled huts on this land to one Nistoriny 
Dossee. Nistoriny then entered into possession and repaired and built other 
huts thereon. 

This mortgage and the fact of Nistoriny being in possession coming to the 
knowledge of the plaintiff, his agent induced Nistoriny to have her name 
entered in the landlord’s books as the tenant of the property, and received 
rent from her at the rate of Rs 59 a month and also a salami of Rs. 160, 

In J.879, Toolamoney brought a suit against Nistoriny to redeem the pro¬ 
perty mortgaged and for an account, and obtained a [414] decree against her. 
Subsequently to this decree Toolamoney paid rent up to Aghran 1288. 

* Small Cause Court Reference under s. 69 of Act XV of 1882 and s 617 of the Civil 
Procedure Code, r/ Baboo Koonjo Lall Banorjeo, Second Judge of the Calcutta Court of 
Small Causes. 
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Baatr of the premises having since then fallen in arrear the plaintiffs 
brought this suit in the Court of Small Causes against Toolamoney and 
Nistoriny for Es. 1,062, being the rent due from Pous 1288 to Joisto 1290, 

The Second Judge of the Small Cause Court found that Toolamoney was 
the roal tenant and that Nistoriny was merely the mortgagee in possession, 
and gave the plaintiffs a decree against Toolamoney, dismissing the suit as 
against Nistoriny, si^ating that his judgment was, however, contingent on the 
opinion of the High Court, whether on the facts stated and the law applied, 
the decree should be against Toolamoney alone or against both Toolamoney 
and Nistoriny. 

On the reference Mr. l^onnerjne appeared* for the Plaintiffs and Mr. 
Trevelyan appeared for Nistoriny. 

No one appeared for Toolamoney. 

The Judgment of the High Court was delivered by 

Garth, C.J. —The Judge of the Small Cause Court has made a mistake 
in this case. 

Whenever the subject of a mortgage is leasehold property, and the mort¬ 
gagee is put in possession of it, under circumstances which amount to an 
assignment or transfer of the leasehold interest, the mortgagee becomes liable, 
as a rule, to pay the rent. But in this case there is no doubt about the matter, 
because the mortgagee has not only obtained possession, but has had her name 
entered in the landlord’s books as the tenant of the property in the place of 
Toolamoney. Nistoriny is, therefore, liable for the rent, and the suit must 
be dismissed altogether as against Toolamoney. 

The Small Cause Court Judge appears to have been misled by the lajiguage 
of 8. 76 of the Transfer of Property Act, but it will be found that neither 
that section, which relates to mortgagees in possession, nor s. 65, which relates 
to the duties of mortgagors, contain any rules applicable to cases like the 
present. Those cases are, therefore, governed by the general law. 

The plaintiff will be entitled to the costs of this reference from the defen¬ 
dant Nistoriny. 

Attorneys for Plaintiffs ■ MtUor and Bungo. * 

Attorney for Nistoriny : Dioarkanath Dutt. 


NOTES. 

[ MOBTOAOE OF LEASEHOLDS— 

A mortgage with possession of leasehold property may be made either by assignment or 
sub-lease of the tenure. 

Where there is an assignment, the mortgagee will be liable to the lessor not as mortgagee 
of the lessee’s interest but on the ground of the privity of estate arising from the vesting of 
the assignor’s interest in the assignee, 10 Cal., 443 , 12 Cal , 185 at 189 ; 17 Mad , 296 , 1 
Bom., 70 (73); 29 Bom., 391: 7 Bom., L E , 313 (318) 

It is not necessary that there should be an express assignment , it is enough if he is put 
in possession under oiroumstanoes that amount to an assignment or has his name entered in 
the landlords’ books (10 Cal., 443) or has collected rents from the subordinate holders, 2 C 
L, R., 323, but compare 25 Cal., 338 (347, 848) or done some act evidencing entrj’ into posses¬ 
sion, 29 Bom., 391.7 Bom , L. R 313.] 
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[449] APPEAL FROM ORIGINAL CIVIL. 

TAe 6th March, 1884. 

Present ; 

Sib Richard Garth, Kt., Chief Justice, and Mr. Justice 

Cunningham. 

The Corporation of the Town of Calcutta.Defendant 

versus 

Andbrson.Plaintiff. 

Liability of Commissioners of Corporation of Calcutta for breach of statutory 
duty—Calcutta Municipality Act (Bmqal Act IV of 187C), ss. 189, 191, 21S, 
219, 220, 252 — Ohstiuction in Public way—Suit for damages—Limitation 

Act (XV of 1877), S.5. 

, Under s. 189 of Bengal Act IV of 1876 the roads and streets in Calcutta are vested in the 
ConuniBRionors of the Corporation of the Town of Calcutta, and s 191 provides that “ the 
Commissioners shall, so far as the Manicip.xl funds peimil, from time to time, cause the 
public streets to be maintained and repaired, and for such purpose may do all things necessary 
for the public safety and convenience.” 

Sections ‘25‘2 and 213, respectively duect the Commissioners on opening the roads, and 
parsons to whom they have given peimission so to do, to fence and light any excavations 
so made. 

In March 1882 the Commissioners, nt the request of the Executive Engineer of the Public 
Works Bepartment of the Government of Bengal, permitted the latter to open up one of the 
roads in Calcutta for the purpose of carrying off surplus water from a tank which was under 
the charge and control of such Executive Engineer sforo8.aid, and for the purpose of connect¬ 
ing the tank with the public sewer 

Permission was gianted on the usual condition that a contractor licensed to do such 
works by the Municiiiality (but who was not in thoir employ further than the Commissioners 
had power to cancel hu’ license, nor was he m the employ of the Secretary of State for India) 
should bo employed in the work. Such a contractor was employed by the Secretary of State 
and obtained .a license from the Commissioners empowering him to break open the road. 

The road was opened, but was left unfeuced and insufficiently lighted at night. 

The plaintiff in driving along this road after dusk, drove into the hole and was badly 
injured, and sued the Corporation, the contractor and the Secretary of State for damages. 

Held by the Comt of First Instance (1) that the Secretary of State was not liable, because 
he came within the established rule that one who employs another to do what is perfectly 
legal must be presumed to employ that other to do this in a legal way , (2) that the Corpora¬ 
tion who had a statutory obligation imposed upon them to repair and maintain the roads, 
wore liable to the plaintiff for a breach of their st.itutory duty that where there is a CMS] 
dangerous obstruction d fortiori where such dangerous obstruction results from a permission 
accorded by tlje Commissioners, they aie to be held liable for damage caused by it; (3) that 
the contractor also was liable. 

Held on appeal that the fact that the Commissioners gave permission to another person 
to open up the road, although for a perfectly proper purpose, would not relieve them from 
their s+atutoiy duty under s 191 of Bengal Act IV of 1876 

The fact that the plaintiff's attorney on being served with notice of appeal failed to notice 
that a party whi' h,td been a defendant in the Court below had not been made a respondent in 
the appeal, coupled with the fact that the application made by the plaintiff to make such 
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defendant a party respondent after the period of limitation had expired, was not made at the 
earliest opportunity possible, is not a sufficient ground under f. 5 of the Limitation Act for 
non-proeecution of the appeal within the period allowed 

Appeal from a judgment of PiGOT, J , dated the 27th June 1883. 

In the month of March 1883 the Executive Engineer of the First Calcutta 
Division of the Public Works Department, under whose charge were the 
Calcutta maidau and tlie tanks thereon, finding that a certain tank, called 
Monohar Dass’ tank, overflowed its banks, applied for leave from the defendant 
Corporation to ciftinect the said tank with the public sewer in ChowTinghee 
Boad, which permission the defendant Corxioration gave under s. 213 of Beng. 
Act IV of 1876 on the usual condition that one o^ the contractois, licensed by 
the defendant Corporation to carry out such works, should be employed to do 
the work by the Government. In pursuance of this condition, one Nolit Mohun 
Chatterjee (one of the defendants) was employed, and he sent in an application 
to the defendant Corporation asking for xiermission to open up the road. 
Permission was granted, and on the morning of the 23rd March the road was 
opened up from the east side to the centre of the road, and the earth thrown 
up to a height of three or iour feet alongside tlie excavation on its south side . 
it appeared from the evidence that there was no fencing placed round the exca¬ 
vation, and that until after such time as the accident, hereafter to be mentioned, 
took place the excavation was insufliciently liglited one street lamp, such 
as is ordinarily used for road repairs, placed on the ground at the west end of the 
excavation on the north side of the mound of eaith, and in such aposition that 
the light from it w'as not visible [447] lo persons going along the road either 
from the north or fi-om the south It also appeared that a public street lamp, 
which stood on the footway in a line with the excavation, was alight at the 
time of the accident A little after seven o'clock on the evening of the 23rd, the 
plaintiff, who was being driven by a friend, one McDonell, was coming*down 
Chowringhee Koad from the north, in a gig, and owing to the insuflicient light 
and want of fencing the horse fell over the mound, and the plaintiff and 
McDonell were thrown out of the gig, the plaintiff falling into the excavation and 
receiving considerable injuries, which ke^it him m hospital for five weeks and 
obliged him on leaving hospital to take a sea voyage, to recruit his health, 
which lasted another five weeks Previously to the accident the horse had 
been driven for some miles, and it did not appear eitliei that he was a restive 
horse, or that the pace at which he was being driven was excessive 

The plaintiff at first brought his action for damages against the Corpora¬ 
tion and Nolit Mohun Chatterjee the contractor, but the Coi-poration in their 
written statement denied their liability, stating that the excavation was made 
under the orders of the Executive Engineer of Government, and not under 
their superintendence, and that if any one was liable it was the Secretary of 
State for India. The plaintiff then amended his plaint, making the Secretary 
of State a party defendant. 

Mr. Pugh and Mr Htll for the Plaintiff'. 

Mr. Branson, Mr. T. A. Apcar, and Mr. Trevelyan for the Corporation 

Mr. Bonnerje^ and Mr. Gaspei for Nolit Mohun Chatterjee 

The following is the judgment appealed from 

PiGOT, J.— The plaintiff in this case sues the Corporation of the Town ol 
Calcutta, the Secretary of State for India in Council and Nolit Mohun 
Chatterjee; and he states his cause of action thus — 

“ The defendant Corporation is a body corporate, in whom all public 
streets in the town of Calcutta (not being the property and kept under the 
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control of the Government) and also all sewers, drains, tunnels and culverts 
in, alongside or under the [448^ public streets, whether made at the cost of 
the defendant Corporation or otherwise, and all works, materials and things 
appertaining thereto are, and since the first day of July 1876 have been vested ; 
and since the date aforesaid the defendant Corporation has had the sole 
management and control of the said public streets, and it is, and since the 
date aforesaid, has been the duty of the defendant Corporation to maintain 
and repair the said public streets and for such purpose to do all things neces¬ 
sary for the public safety. 

Chowringhee Eoad is ona of the public streets in the town of Calcutta 
vested in the defendant Corp6ration as aforesaid 

On or slioitly before the 23rd day of March 1882, the defendant Corpora¬ 
tion caused or authoiized and permitted a deep hole or excavation to be made 
in and across a considerable portion of Chowringhee Boad aforesaid, and 
opposite a certain tank called Monohur Dass’ tank, and on the said 23rd 
March 1882 the defendant Corporation wrongfully and negligently permitted 
the said excavation to be and remain unfenced and unguarded and insufficiently 
'lighted, so as to he dangerous to persons lawfully passing along the said road. 

On the evening of the 23rd March 1882, between the hours of seven and 
eight o’clock P M , when it was alread> dark, the plaintiff was lawfully passing 
along the said road in a carriage whicli was being driven with ordinary caution, 
when, m consequence of the said excavation having been left m such unfenced, 
unguarded and insufficiently lighted condition, the horse attached to the 
said carriage fell into the said excavation, and the plaintiff was violently 
thrown out of the said carriage and into the said excavation. 

fhe effect of tVie said fall upon the plaintiff was the plaintiff’s forehead 
and scalp were severely lacerated, bruised and wounded, and his frontal bone 
was injured, and the plaintiff suffered great pain, and became and was for 
some time dangerously ill, and was compelled to remain in hospital under 
medical and surgical treatment from the said 23rd of March last until the Ist 
of May last, and was then discharged from hospital only in order that he 
might and upon the understanding or condition that be should take a sea trip, 
and by reason of Ins said injuries and the shock C449i to his nervous system 
the plaintiff’s constitution and bodily health and strength have been injured, 
and the jilaintitt has been and is permanently disfigured, and the plamtifi' 
was thereby put to an expense of Rs. 117 for medical and surgical attendance 
and nuising. 

The dei'cp'Unt Nolit Mohun Chatterjee was, as the plaintiff is informed 
and believes, employed as a contiactor to make the said excavation, and the 
same was, as the plaintiff is informed and believes, in fact, made by or under 
the immediate directions*of the said defendant Noht Mohun Chatterjee, and 
the plaintiff submits that it thereupon became and was the duty of the said 
defendant as well as of the defendant Corporation to cause the said excavation 
to be fenced, guarded and sufficiently lighted, and that the said defendant 
Noht Mohun Chatterjee, as well as the defendant Corporation, is liable to the 
plaintiff for the damages sustained by the plaintiff from his said fall.” 

The Oorjioration of the Town of Calcutta put in a written statement and 
said:— 

“The pr-v,'6rs and duties vested in and'imposed on the defendant Corpora¬ 
tion are those prescribed and defined by Act IV of 1876 of the Bengal Gounoil. 
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“ By s. 213 of the said Act it is provided, inter aha, that no person shall 
make a hole in any public street without the permission of the defendant 
Corporation in writing, and when such permission is granted to any person, 
he shall, at his own exjiense, cause such hole to be sufficiently fenced and 
enclosed until the hole is filled up and otherwise made secure, and shall cause 
the same to be sufficiently lighted up at night 

“ In the month of March last the Executive Engineer of the First 
Calcutta Division of the Public Works Department under the Government of 
Bengal, in whose charge the maidan of Calcutta and the tanks therein are, 
being desirous, for the purpose of better draining the said maidan, to connect 
the tank known as Monohur, Dass’ tank with the public sewer in the Chow- 
ringbee Road, applied to the said Corporation for leave to connect such tank 
with such sewer, which iiermission the defendant Corporation gave, and 
they authorised the said Executive Engineer under the said s 213 to open the 
said Chowringheo Road for the purpose of connecting tlio said tank with the 
said sewer. 

[460] ‘ ' The said Executive Engineer, as the defendant Corpoi ation n. 
informed, entrusted the work of making the necessary excavation and laying 
the pipes for the purpose of making tlie desired connection between the said 
tank and sewer to the defendant Eoht Mohuii Chatterjee, who was at that 
time one of the persons licensed by tbe Coiporation to do sucb woik, and who 
was bound to act in the performance of an\ such work m accordance with 
rules framed by the Engineer to tbe Coiporation in that behalf, but tbe said 
last mentioned defendant w'as not in any wav employed by, or acting as the 
agent or contractor of, the Corporation in respect of the said work, nor was 
the said last mentioned defendant under or subiect to the defendant Coi’poration 
in any way further or otherwise than he was liable to have his license forfeited 
on the breach by him of any of the rules framed by the defendant Corporation 
for the guidance of such licensed drainage contractors ” 

They then plead that the excavation was made under the orders of the 
Executive Engineer, and deny it was made bv them or under tlieu superinten¬ 
dence, or that any duty was cast on them in respect thereof, and in i>ara 6 
put the plaintiff to proof and then say — 

‘‘The Chairman of the defendant Corporation was at hist led to believe 
that the said excavation made by the said defendant Nolit Mohun Chatterjee 
was left entirely unlighted, but he has since been informea that it was lighted 
by two lamps and was situate irnmediatelv opposite to two bright gas lamps 
which are at the door of Mr. Guhboy’s houses Nos 9 to 21, Chow'ringliee , and 
the defendant Corporation believes that if the conveyance in which the plaintiff 
was driving had been driven with due and propel caution the horse attached 
thereto would not have fallen into the said excavation. 

“ The defendant Corporation deny that they tvrongfully and negligently 
permitted the said excavation to remain unfenced and unguarded and insufficiently 
lighted, and they submit that, under the circumstances hereinbefore stated, no 
duty devolved on them to fence, guard or light the same. . 

“ The defendant Corporation submit that if any one is liable to theiilaintiff 
in this suit it is the Secretary of State for India in Council and the said Nolit 
Mohun Chatterjee ” 

[«!] The plaintiff’ then amended the plaint, including the Secietary of 
State for India m Council as defendant, and setting out that the defendant 
Nolit Mohun Chatterjee made the excavation not as agent of the Corporation, 
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but under the orders of the Executive Engineer of the First Calcutta Division 
of the PuHic Works Department under the Government of Bengal, the said 
Executive Engineer having, as the defendant Corporation further allege, applied 
to and obtained authority from the defendant Corporation to open the said 
Chowrmghee Eoad for the purpose of connecting the said tank known as 
Monohur Dass’ tank with the public sewer under the said Chowringhee Eoad, 
with a view to the better drainage of the maidan of Calcutta and of the tanks 
therein, including the said Monohur Dass’ tank, such maidan and tanks then 
being in and under tlie sole charge and control of the said Government of 
Bengal. 

The first question is, wlipther or not there was negligence, whether the 
excavation in the plaint mentioned was in such a condition and so kept at the 
time of the accident as to entitle the defendant [plaintiff to maintain a suit 
against any one, and on that a mass of evidence was gone into, the defendant 
Corporation putting the plaintiff to strict proof, and the Booretary of State setting 
up a defence to which f shall advert, it became necessary to prove the plain¬ 
tiff's fall was caused bv negligence. 

The Secretjuy of Btate sets up that he h.is no knowledge of the matters 
of fact alleged in para o of the plaint filed in this suit, and puts the plaintiff' 
to strict proof thereof. He pleads substantially that the work was under¬ 
taken with the permission of the defendant Corporation, and at the instance of 
the Public Works Department, and w'as made by the contractor, and goes on to 
say “ This defendant believes that on the evening of the 23rd da’v of the said 
month of March, the said excavation was lighted by two lamps placed on each 
side of it by the defendant Nolit Mohun Cbatterjee, and also by certain gas 
lamps on tlie opposite side of the said road, and that the same was then 
protected as aforesaid ” 

T^ie defendant Nolit Mohun Chattel ]ee has tiled no written statement, 
nor entered appearance until the case came on, and T had better deal with the 
point raised bv his counsel, that the [^32] evidence of Mr. Brame was not 
admissible because he was not represented at it. 

I am of opinion that the contention cannot be sustained. The circum¬ 
stances were such as to constitute that means of cross-examining within the 
rule under which a jiarty to a ca^e is not held bound by evidence given under 
such circum.stances that he had no opportunity of cross-examination. Mr. 
Brame, an important witness, was leaving Calcutta, the case was in the day’s 
list. an application was made to have him examined before be should leave, 
and the case being in the day’s list and the parties bound to be present, I 
ordered that Mr Brame^ evidence should be taken by me in accordance with 
my practice of having a witness whose evidence is taken under such circum¬ 
stances examined before me, in place of having his evidence taken at a de bene 
esse examination. 

On the day on which h made that order, the defendant entered appearance, 
In any case, he had been duly summoned , if he was not at pains to appear, 
it was his fault. In eveiy sense of the rule the defendant had an opportunity 
of cross-exaijiining within the meaning of that rule. The evidence of Brame is 
therefore binding on that defendant 

Now, upon the question whether or not at the time of the accident the 
excav^ation, which is described in the pleadings, was properly lighted. 

The chief witnesses were Brame, Anderson, McDonell, Warwick, Ruatomiee 
and a syce. 

The evidence on the other side consists of certain persons, one of them a 
hearer of the c,nntractor Nolit Mohun, and six other persons, Sumahee, Pertab, 
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Stidir. Ac., servants of Mr. Gubboy, whose house is close to the excavation, 
and who were called to depose chiefly on this, that shortly after the accident 
the plaintiff’s syjpe made certain statements, or that there were lights on the 
spot that are alleged by plaintiff’s witnesses not to have been there. 

I have no doubt the preponderance of testimony is quite on the side of 
the plaintiff, both in respect of position and intelligence of ■witnesses examined, 
the manner m which they gave their [453] evidence, and as to some of 
them there is an entire absence of bias and every possible guarantee of 
independence. 

The accident took place close upon 7 o’clock, a little after 7, as to this 
there is no doubt. 

Mr. Brame was on the spot three to five minutes to 7, and narrowly escaped 
from a similar accident He says ; “ I remember an opening in the road 
on the evening and prior to that, I know Monohur Dass’ tank opposite to 
Gubboy’s house and Lindsay Street The excavation was on the north-east 
corner of the tank at right angles with the road, as nearly as possible opposite 
Gubboy’s house , it extended from nearly to quite half of the carnage way from 
the tank side. I saw it in the evening, I nearly tumbled into it, that’s how I 
saw it, I saw it driving home in a brougham , while driving along my coachman 
suddenly pulled up, nearly threw the horse on his haunches, and threw me 
forward in the carnage , I found that my horse had his forefeet on the top of 
the mound of earth excavated from this opening , I got out of the carriage , it 
was dark, it was about five to three minutes to 7 I should say , I got out 
because I was afraid of the horse being lestive , and getting down tlie excavation ; 
I am certain there were no lights. I looked particularly to that point, because 
I thought it was a great shame the opening should be left open, and I looked 
to see if there were lights There weio no bamboos or any fencing that i could 
see. I saw no one by to w^arn people when I was there. At the time I lived 
at No. 3, Humayoon Place, ]ust beyond Lindsay Street, between 17 and 18 
Chowringhee, I did not see the accident, the subject of this suit; I had no 
sooner got to my house about 200 or 800 yards oft", w'ben 1 heard shouts and 
saw people running about three minutes after I had left the spot. 

“ To Court—There was no fog that evening. 

“ My animal is very steady and does not go fast, we were driving rather 
slowly, the brougham was a heavy one, and to that I attribute not getting into 
the excavation myself. My horse’s forelegs were on the mound, yphich was 
imnuediately on either side of the excavation. 

“ The mound was about four feet high.” 

His evidence was not shaken, and in cross-examination, as [454] is 
generally the case with a straightforward witness who generally strengthens 
the case, he shows in most natural and proper way the fact of the evidence 
which he gave coming to the ear of the plaintiff; upon that evidence 
alone I should find it difficult to disbelieve plaintiff’s case, unless it were clearly 
established that after Mr. Brame’s accident and before the plaintiff’s, lights 
were put up. There is no such evidence, and the evidence of Messieurs Ander¬ 
son and MoDonell, interested no doubt, and of Messieurs Eustomjee and 
Warwick places beyond doubt that the place was not lit up. 

And when I refer to Mr. Anderson’s evidence, I am glad to note there was 
a common expression amongst all the counsel in the case of consideration and 
respect for the manner in which he gave it; his evidence given in simply 
straightforward and modest manner must convince any one who heard it of 
his good faith. 
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Mr. Andefson says: “ On 23rd March last year, I was driving that even¬ 
ing with Mr. McDonell in a tom-tom or gig ; Mr. McDonell was driving. We 
were going in the direction of Dhurrumtollah along ChowringJiee Eoad between 
7 and 8 in the evening. We had driven round the Strand and got on Chowring- 
hee Eoad, corner of Park Street, and were going in the direction of No. 15, 
Chowringhee. 

“ I first became aware of the accident before 1 (ell into the drain, the 
sudden stoppage of the gig first brought it to my notice. A mound of earth 
thrown up on the road stopped the gig. Before the gig was stopped by the 
mound of earth, I have no reason to think anything was wrong. There was 
no fence round this mound, of earth and no lights. T saw no light at all 
round this mound before I fell into the hole The nearest light I observed 
was on the tramway side of the road, on tlie maidan side The light was 
about opposite the entrance of Gubboy’s house and a little m on the Tram¬ 
way. I saw the light lust as I was being pitched out , it was not visible 
before in the direction wo were coming 1 presume the earth thrown up 
from the drain obscured it. I fell into this drain , I was lendered unconscious 
for some time , when I regained consciousness, T saw the horse's feet on 
top of me, the boise fell across the drain. Mr McDonell and [435] some 
natives assisted me out, they got me out before they got the horse out: 
the horse’s feet weie not on me, but on top of me, 1 mean above me, 
across the dram , he did not fall into the dram at that time 1 was pulled out 
with the assistance of natives and walked home about 100 yards.” Then he 
states the nature of the injuries caused and of the consequence of them. “ Dr. 
Comley first came to see me. He would not undertake my treatment, but 
advised me to go up to the hospital I had my wounds bathed and staitedoff 
to the hospital m about half an hour, m\ chief injuries were about the 
head, •! suffered very much pain from them I was m the hospital from 
23rd March to 1st May. Dr Birch and the house surgeon attended me, I* 
forgot his name. The house surgeon dressed my wounds the day I arrived. 

I remained m the hospital until 1st May. Dr Birch took the case up on the 
following morning, and remained in regular attendance until 1 was discharged. 

1 was unfit for work when I lefi the hospital I went a sea voyage to 
Singapore. I was away five weeks , sometimes now 1 feel ill effects from my 
accident, I feel irritation, nervous irritation and headache I feel the imta- 
tion in the region of the forehead, f sometimes suffer from headache. I have 
been very nervous since the accident. I feel startled by a sound, my memory 
is not so good as it was before. Things I have been told I forget soon after 
I can’t say I was nervous before this accident 

“ I wa? not subject to headache before the accident, I have them now 
frequently. 

To Court— 

“ I have headaches now frequently. I was daily in the habit of driving 
about before this accident occurred. I was never nervous in driving before the 
acoideut, since the accident I have not diiven about so much, I am very much 
more nervous now.” 

He was cross-examined as to the horse and the ride and extent of ground 
traversed, and nothing of any consequence was elicited to shake his evidence. 
In one iwrtion he says • “At the time of the accident, I can’t say at what 
rate we were going, the horse was regularly used and coming back from a 
long journey, we had no reason to suspect any restiveness.” 

[«»6] Cross-examined, he did say that it was a horse which required a 
little caution to handle, but there is nothing to raise any reasonable suspicion 
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that the horse was restive. MoDonell who is no doubt interested in establishing 
the ease, as he has also brought a suit, says *' that he was first aware of the hole 
when the horse fdil into it, with its head on the other side and its forelegs in 
the hole. It jumped over a mound, a slight mound, it jumped over this, it was 
a mound of earth. I can’t say how high the mound was, there was no fence 
round the hole, nor round or on the mound. I saw no light before. 1 approached, 
I saw a light after, it was the extreme end of the west end of the hole, 
on the tramway line at the maidan end of the mound, on the ground. It was 
obscured by the mound, it was on the north side of the mound. I saw no 
other light in the neighbourhood of the hole. I could not speak as to any 
light near Gubboy’s house. There was no light on the other side of the tram¬ 
way on the maidan side , there was another hole on that side. I observed 
this light after the accident, it was an ordinary street lamp such as the Muni¬ 
cipality use for street repairs. 1 was tiirown over the hole when the accident 
occurred , I could not see down the hole, but 1 heard plaintiff talk. I did not 
assist in getting him out, T heard his voice from the hole ” Tlien being cross- 
examined as to his driving, he says he lias been able to drive all his life in 
Morayshire, and says he has driven this horse and another horse, a country- 
bred. He is a gentleman, who fiom his early training, would seem pretty 
sure to have learned how to drive He says “ 1 saw no lights round this 
excavation before the accident 1 saw two lights after tlie accident. I did 
not examine them thoroughly, but 1 saw the one next the excavation which was 
an ordinary lamp The one 1 saw was on the maidan side, we were going to 
the north, it was at the west side at the extreme end, the one near the excava¬ 
tion. I mean it was neither north or south, but at the west end.” 

This IS important as regards the most plausible piece of evidence, that 
plan put in under the circumstances so surprising by Baboo Prossono Biyierjee. 

^That plan represents the mounds as crow'ded by gigantic lamps and conspicu¬ 
ously placed, so as to attract the attention of the most casual bystander It 
will be noticed that both the witnesses I have refei red to unquestionably 
indicate the real place of sucli lamps as were there On the ground at each end 
of the excavation, concealed from persons coming from north and south I 
don’t think it necessary to deal further with McDonell’s first cross-examination. 

In cross-examination by the Advocate-General, McDonell says that the 
accident was just after seven , he had his attention fixed on the horse, he re¬ 
quired looking after, was not pulling The phrase required looking after is 
ambiguous, but the whole effect of the evidence shows that there is nothing in 
the spirit or speed of the liorse, or in the circumstances, to show anything of 
exceptional kind. He says our lamps were lit Then in re-examination lie 
adds a fact, which is not immaterial, not very important, that he first drove 
this horse in April 1882 

The next witness is of considerable importance , there is no suggestion 
against him, he lives on the spot, is familiar with that part of the road, yvhioh 
he contemplates from his verandah for an hour after sunset daily. It is 
Mr. Rustomjee. He says he was sitting in the verandah , when it was light, he 
could see the exoa\ation , that is material, because he saw what went on and 
saw it at a distance at which Mr. Warwick is supposed not to have seen it 
Mr. Bustomjee was at a height looking down at a scene which he was familiar 
with, which may account for this difference between the two witnesses as to 
this. “ I was sitting in the verandah and I saw no lights at the place of the 
excavation; there were two mounds on either side, there were no lighted lamps 
on those mounds ; to the best of my knowledge there was no fence round the 
excavation or the mounds. The excavation was opposite Mr. Gubboy’s house, 
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on© of bis lamps was lit, that was the poblio lamp; them is another lamp pot 
up by Gubboy and connected with his house, that was not lit. I don’t remem¬ 
ber if there was any moon. Just as the plaintiff’s trap fell into the hole my 
attention was drawn to it (he means the plaintiff’s trap; I had not noticed it 
before. ” 


Part of defendant’s case was to suggest the existence of light from the 
moon, from Gubboy’s lamps, and other lights not supplied by them, but sug¬ 
gested as being then alight, either to suggest that such lighting as it was their 
duty to make was not necessary, or to found a supposition of negligent 
driving. 

r468] The moon and Gubboy’s lamp are unworthy of consideration. 

When Mr. Bustomjee's attention was attracted to the trap just as it fell 
down, it was not very dark. He says be was sitting facing south , he was 
positive that there were no lights at the time of the accident, they were 
brought immediately after the accident. 


I am satisfied this was so, whether the person m charge, if any, neglect¬ 
ed his duty is immaterial. I am satisfied that the mound was insufficiently 
lit, that as Mr. Eustomjee says the coolies brought the lights after the acci¬ 
dent and that his account of what he says he saw is correct No one who 
heard his evidence can doubt his good faith or good memory Mr. Warwick 
gives similar evidence I refer to the passage where he says he could not see 
the mounds from Bustomjee's house. There is little doubt from Bustomjee’s 
elevation that he would be more likely to see the mounds than Warwick who 
was on the road Mr Eustomjee had been looking at the place for some time; 
he was familiar with the scene and would probably be able to distinguish to a 
later period the familiar outlines of the mounds as they gradually faded into 
the dafkness of the evening. 

f 

Having read Warwick's evidence T do not at all think it touches Eustom- 
jee’s accuracy. 

Mr. Anderson had just been taken up from the hole, some coolies had 
pulled him out Thei'e was no fence whatever round the hole or mound. 
There was no light round the hole, but there was one on the other aide of the 
tramway line near another hole. I saw no light by' the pit itself. He went 
away down the hole. 

It is to be obsei*ved that in the written statement of the defendant Cor-* 
poration it is stated that at first the Chairman was led to suppose that negli¬ 
gence had been committed, but subsequently came to a different conclusion, 
and that the mound was lit by two lamps. For the defendant contractor there 
is the evidence ot Saboo, trusted bearer of the contractor (hi's domestic servant). 

" I am employed in the office in Ezra street, in the service of Nolit Mohun 
-Chatterjee. I know the tank opposite Gubboy’s house I put up a fence at 
the excavation and placed and lighted some lamps. I put the fence on the east 
side of the trench, the east side was opposite Gubboy’s gate or the road I put 
two drainage pipes at the east end of the trench and placed two small bamboos 
across, £4393 one on the top end of the pipes and one at the middle. I tied the 
two cross bamboos to the pipes with ropes There were two other bamboos, one 
on the north and one on the south side of the trench. They were lying on the 
mounds and the ends were tied to drainage pipes. I did this about a year ago. 

I was not present when the accident took place, I heard of it afterwards, I 
did this work before I heard of the accident in tlie office. I cant’t say the 
time of day I did this; it was sunlight, about noon, when I did this. I heard 
of the aocidem the next day, 1 spoke of lighting the lamps, I lighted lamps.” 
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H© says hs lighted six lamps at this place and describes in detail making of 
mnce arositm the mound ; and so the other witnesses are called. Shumsher 
^ce says he saw a syce holding the horse by the head, and the syce told him 
the Sahib was coming very fast and could not pull up. and he noticed four lights 
on top of the mound. If that be true, the lights were brought after the aoci- 
dent. If it be true that the syce said that the Sahib was going fast, it is evi¬ 
dence which creates no impression on my mind in the face of the other evidence 
in the case. It is denied that the syce did say it, if he did, he said, as I 
believe, what was not true. 

Nukken says the same thing; tliese are witnesses of that sort of intelli¬ 
gence with whom the bolder line of recollectic/n and fancy are very vaguely 
defined 

^ When placing the evidence of tJiese witnesses side by side with the plain¬ 
tiff s it really has no weight whatever, J sliaJl not further deal with it, had 
their intelligence been equal to their eff orts they would have presented their 
story with more definiteness. I must now refer to Prosonno Banerjee’s 
evidence and to the map which he produced, and which, relying on his position, 
the learned counsel for the plaintiff allowed to bo put in without cross- 
examination. 

He said My name is Piosonno Coomar Baneijee I am an Honorary 
Assistant Engineer, Public Works Department. I was Sub-Engineer last year. 
When the accident happened, I was Sub-Engineer I know the scene of the 
accident. I made a plan tins is it I made it myself, an assistant sketched it 
in my immediate presence I measured the distances , 1 believe it to be a correct 
plan, I am skilled in this work. I have been 28 years an Engineer {plan put 
in, Exhibit 3) 1 supervised the work on [460] behalf of the Calcutta Division. 

I supervised it to the eastern limit of the boundary of the maidan. I the 
• excavation on the road that was to the oast of the eastern boundary' of the 
maidan. I saw it on the 23rd Mai ch 1882, shortly' before candle liglit It was say 
ten rrunutes to 7 o’clock” (-suggesting that a plan tendered under his authority 
must carry'con\ iction) , the plan was not objected to, and I must take care that 
it shall not mislead. It repicsents the mounds ciowned bv lamps not repre¬ 
sented by their natural size and in accordance with the proposition that the 
lamps were placed at the mounds He said ho visited the scene of tlie accident 
just before and the day after Ho says, I took the measurement of the jilan , 
♦the measurements were drawn bv me. the lanterns I purnosely made big to 
show them.” 

Aftei the plan was so put in on this evidence, it appeared that the mounds 
were drawn bv him long before the accident, and that the plan has no leal 
value whatever. He says, “ I made the plan about 14 days or a month ago , I 
made the plans from memory, the mounds by guess and figurative, the bamboo 
was from memory ” A plan ought not to be produced under such ciicum- 
stances without suggesting to the Court a word of the cliaracter of the prepara¬ 
tion with which it is made It is to be regretted that he did not roffect that 
such a map is likely to be accepted by this Court upon the faith of hi.s positive 
and presumed scrupulousness, and ought not to have been handwl in without 
a warning that it was made as it was. 

I find then that the mounds and the excavation were not protected, and 
were a dangerous obstruction on the road What are the liabilities of the 
parties ? Nolit is clearly liable. An argument was founded on case in Atkinaon 
V. Newcastle, tfc.. Company (L.R., 2 Ex. D., 441), which deals with the question 
of liability of one on whom statutory obligation is imposed. I do not think 
that case applies. Then, from the Act, it was clear that a right of action 
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was intended to arise upon the breach of the statutory duty imposed. 
The duty then was solely the creature of the statute in question* I have 
no doubt the liability of a person obstructing does not depend on statute, 
although by s. 214 a liability is created, that tMl] is, cumulative, and 
did not take away the ordinary liability. I need not therefore deal further 
with it As to Secretary of State. In my opinion the Secretary of State is 
not liable, not on the grounds of high prerogative set up by the Advocate- 
General. If the case had depended on that point alone, I should have followed 
the case of The P. d. 0. Company v. Secretary of State (Bourke’s Rep. A. O. 
C., 166). 

In this case I think the Secretary of State is not liable, because he comes 
within the established rule that one who employs a contractor to do what is 
perfectly legal must be presumed to employ the contractor to do this in a legal 
way. 

There is nothing to lead to the supposition that the contractor is a servant 
of the Secretary of State, and not being so, he comes within that rule. 

If a man employs another to do a thing in its nature dangerous, those 
oases are authoritative for the proposition that he may be liable for damage 
caused by the doing of that act It is agreed that the digging of a trench in 
the public road is so dangerous that the employment of a person to do that in 
itself renders the employer liable, if harm results * 

In this case under s. 213 the opening of the road was perfectly legal. The 
precise point was dealt with in a case of Peachy v. Boland (13 C. B. O. S., 182), 
to which 1 shall presently refer The other cases are Percival v. Hughes (9 Q. 
B. D., 441), Boiver v. Peatc (l Q. B. D.. 321), Gray v. Pullen (5 B. &. S., 970; 
34 L. J*. Q B., 265). Percival v Hughes (9 Q. B. D , 441) in which C.J. HoLKEB 
dissented, was the case of a building owner, the owner of the house. In that 
case there came in the consideration of the right to support, which is of a 
nature to create special obligation , so also Bowei v. Peate (l Q. B. D., 321) 
stands on same footing. The act done was in itself of a nature to create 
damage to the adjoining house, unless something additional w^as done, which it 
was held to be the business of the employer to have done No doubt the cases 
run [482] rather fine. Gray v. Fullen (5 B. & S , 970) was a case of 
statutory liability, and took the plea of special liability. In this case I think 
the general rule of law applied in Peachy \. Boland (13 G B, 0. S., 182)^ 
should be applied, in that case A employed B to construct a drain in a public 
highway, B employed C tu fill in the earth over the brick-work and to carry 
away the suipliis C, in performing bis work, left the earth raised so much 
above the level of the road that D driving by in the dark ‘was thereby upset, 
and sustained injury. Held that A was not responsible for the negligence of C. 

I think I ought to follow that case. I do not think there is anything in 
the nature of the work the contractor was engaged to do, so necessarily 
dangerous as to bring the case within Percival v. Hughes (9 Q. B. D., 441) 
and the other cases cited. It is not worth while to notice that the marginal 
note was un/avourably criticized in a later judgment. 

Next question is the liability of the Corporation. I am of opinion that 
the Corporaf-iou is liable. The leading case is now, I think. The Borough of 
Bathurst v Macpherson (4 App. Gas., 256 ; S.C., 48 , L. J„ P. 0., 61). Much 
of the argument on behalf of the Corporation was founded on the two classes 
of English cases which appear also to have been cited in the Borough of 
Bathurst case. Those cases are dealt with by Sir B. PEACOCK, at pp. 268-9. 
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I think the present case stands, with respect to those authorities, in the 
same portion as the Bathurst case. and the observation of their Lordships 
apply here. The judgment, after dealing with the classes of cases referred to, 
goes on; This Municipality has original and not merely transferred powers, 
and therefore does not fall within the class ot cases referred to. It more 
nearly resembles the public body held liable to an action m Hartnall v. The 
Ryde Commissioners (4 B. & 8., 361) a decision which has been recognised as 
sound law in several later cases. It was there held that the statute creating the 
Commissioners having exiiressly imposed upon them the obligation of repairing 
the roads, they were liable not only to [463] be indicted for a breach of that 
duty, but to be sued by anybody who could show.that by reason of such breach 
of duty he had sustained particular and special damage. In their Lordships’ 
opinion no substantial distinction can be taken between that case and the 
present, in which the duty, for the reason above stated, has been found to 
exist, though not expressly imposed by statute ” 

Under the Act, s. 189, the Corporation has vested m it all public streets in 
the Town, and under the Act they shall, “ so far as the Municipal funds permit, 
cause the public roads to be maintained and repaired, and for such purpose may 
do all things necessary for the public safety and convenience ” 

The word “ may ” in this section has a compulsory force. It is an 
enabling word where the thing to be done is for the public benefit The 
principle is referred to in 5 App. Cas , p 225 

Therefore," the Commissioners shall cause the public streets, etc,, and for 
that purpose shall do all things necessary, etc.” 

It has been argued that no duty is cast expressly on the Corporation to 
fence and light an excavation and mound made by third persons by their per¬ 
mission, and the two following sections are relied on. Section 213 is as follows — 

“ No person shall deposit any building mateiial or make a hole in any public 
street without the permission of the Commissioners in writing, and when such 
permission is granted to any person he shall, at his own expense, cause such 
materials or such hole to be sufliciently fenced and enclosed, until the materials 
are removed, or the hole is filled up, and otherwise made secure , and shall cause 
the same to be sufficiently lighted at night ” And s. 252 ■— 

" When the pavement or surface of any public street, oi when any sower 
«or drain shall be opened or* broken up by the Commissioners, they shall, with 
all convenient speed, complete the work on account of which the same shall 
have been broken up, and fill in the ground and make good the pavement and 
surface and the sewer or drain so opened oi broken up, and carry away the 
rubbish occasioned, thereby, and shall in the meantime cause the place where 
pavement or surface shall be so opened or broken up to bo fenced and guarded 
and sufficiently lighted during the night.” 

It is argued that as express duty cast on the Commissioners by s. 252, no 
duty could be held imposed on them other than [461] the duty expressed in 
8. 252, and that they are only liable in respect of unfenced or unlighted obstruc¬ 
tions made by themselves. But 1 do not think the provisions of s. 252 
should be read so as to abrogate by implication the duty cast on them by s. 191 
in words much stronger than tliose contained in the section construed m the 
Bathurst case. 

In that case the accident was caused by a drain made by tlie Commissioners 
and which was not kept in repair, and became damaged and caused injury. It 
might be argued that there is a difference between the case of persons who are 
bound to keep a road in repair and who are negligent in performing that duty 
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in respect of constructions made by themselves, and the ease where the negli¬ 
gence imputed 18 the. not repairing structures or the not removing or guarding 
obstructions not made by themselves, and the duty charged is that of guarding 
the public and individuals from danger in respect of structures or obstruc¬ 
tions not made by themselves. I am not prepared to hold that the distinction 
exists when the duty is created by language such as s. 191. The distinction 
cannot be drawn here so as to absolve the Corporation from liability. I shall 
deal with tlieir position as owners presently, but being charged with statutory 
duties, tlie\ are, 1 think, liable for individual damage caused by the neglect to 
fulfil them and an action will he. 

The Privy Council, in the Batkin st case, after referring to White v. I'he Hind- 
ley Local Board of Health (L. K 10 Q. B , 219), say at page 266 " In the 

present case the barrel dram, even if the property of it did not belong to the 
appellants, was not only made by the apiiellants, but the sole control and 
management of it were by the statute vested in tliem . and in their Lordships’ 
view this circumstance threw upon them a duty of a similar kind to that 
which was held to exist in,the case just cited 

“ Their Lordships are therefore of ojiinion that the appellants, by reason 
of the construction of the drain, and their neglect to repair it whereby the 
dangerous hole was foimeo, which was left ojion and unfonced, caused a 
nuisance m the highway, for which they were liable to an indictment. 

“ This being so, their Lordships are of opinion that the Corporation £ 463 ] 
are also liable to an action at the suit of any person who sustained a 
direct and particular damage from their breach of dutv ” It is no doubt the 
case that lu no part of the Act is a liability to indictment expressly imposed 
on the Comniissionei's foi non-performance of their duty but having noticed 
that, i» now proceed to the next point, namely, that the Commissioners are 
made by s 189 owneis ol the loads m lespect of winch the duty to maintain 
and repair is imposed by s. 191, 

It was not said in Jiussell v The men of Devon (2 T. E., 667), that had 
the men of Devon boon a judicial jicrson an action would not lie, the principle 
was that there was no judicial person who could be sued 

Now here, then, is an original duty created. Here then is a property 
vested in a legal pei son on whom that duty is cast by the Act. What is the 
position of the Counmssioners who constitute that person, having the entire 
property, control and management of loads transferied to them, and being 
required by law to maintain them 

In Cor hy '' Hdl (4 C. B., 556 , 27 L. J , C B., 318) the position of an owner 
of a road, not a jiulilio road, is dealt with , the action was against a person 
who had put up a construction upon it, an accident arising to a person law- 
lully or hy invitation or allurement, going along a road rendered dangerous. 

At page 563, Chiol Justice says -—It lias been contended by Mr HnddlesUm 
that the owners of the soil, and consequently also any person having leave and 
license from them, may, as against any other person using the way by the like 
leave and license, erect an obstruction thereon without incurring any responsi¬ 
bility for- injury resulting therefrom, unless in the case of holding out any 
allurement or inducement to such other person to make use of the way. It 
seems to me that tlie very case from which the learned counsel seeks to 
distinguish this is tiie case now before us. The proprietors of the soil held 
out an alluremen: wliereby the plaintiff was induced to come upon the pl^ 
in qut^tion . they held out this road to all persons having occasion to proceed 
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to the asylum as the means of access thereto Could they have justified the 
placing an obstruction across the way, whereby an [4663 injury was occasioned 
to one using the way by their invitation ? Clearly they could not. 

Byles, J., says : It seems to me that the rule of law is precisely the 
same in respect of a private way, whether by prescription or by license. If the 
exercise of that right be obstructed, the party injured thereby has a right of 
action, just the same as if the way had been a, public one.” 

The position here is this as contrasted with persons in Oorhy v. IIill (4 C. 
B., 556 , 27 L. J. C. P., 318) There the liability of owners of roads is describ¬ 
ed. Here the persons in question is made owner of roads for the purpose of 
doing what an owner is bound to do. As such owners, and in virtue of their 
office under the Act, they do hold out the roads to the individuals of which the 


public is composed, for the use of such persons, and as fit to be safely used by 
them , a consideration of the consoquoiico of liolding that the liability of the 
Corporation is limited to the not fencing or not lighting in those cases where 
the pavement of a public street or sew'er has been broken up by them, renders 
it difficult to suppose that such was the intention of*the Legislature Would 


it be contended that if a I’oad fell in, they ought not to be liable to repair it. 
The word ** maintain ” in the section applies more nearly than “ repair ” to the 


obligation in the present case 


I think it was the intention of the Act to require that the Commissioners 
should not be content with the liability imposed by s. 214 on those who break 
up the roads. It is intended for protection of the Corporation, but can’t be 
treated as absolving them from tlie duty of keeping the road in a fit and proper 
state. The Commissioners are not, J think, entitled, by permitting others to 
open uj) the road as they did in ttiis case, to free themselves from the obliga¬ 
tion cast on them by tho Act. They aie not entitled to promote, or to autljprize, 
or to permit, dangerous ohstiuction to roads entrusted to them. The 


want ot lights is an incident rendering an obstruction in tho road a dan¬ 
gerous one. an unliglited mound is in itself a dangerous obstruction, 
and without going so far as to liold that it is the duty of the Corporation 
themselves to hang lights, it is sufficient to hold generally that where there 
is a dangerous obstruction a/uition when such dangerous obstruc-C4673 tion 
results from a permission accorded by them, they are liable for damage 


caused by it. 


I, therefore, hold that the Corpoiation are liable to the plaintiff in this suit, 
as to damages, no authority has been cited on this point. The damages alleged 
am enti”ely beyond wiiat the plaintiff could claim. Happily his health is, 
in the opinion of doctors, not pei manently or grievously injured , that he has 
sustained some permanent injury I cannot doubt. 


I cannot but consider that he must have suffered permanent injury. He 
is disfigured. Such an accident can’t pass over without leaving a permanent 
effect on his nerves . it makes the man a different man from what he was 


before the accident, I treat with utmost respect, of course, the views of medical 
men, but I must treat the matter as a juryman, and from my own 
opinion upon the matter, from the evidence before me, and from .matters of 
knowledge common to all persons In Dr. Phillips case (4 Q. B. D., 406) 
COCKBUBN, G.J., says. “ But we think a jury cannot be said to take a 
reasonable view of the case unless they consider and take into account all 
the heads of damage in respect of which a plaintiff complaining of a personal 
injury is entitled to compensation. These are, the bodily injury sustained ; the 
pain undergone, the effect on the health of the sufferer, according to its degree 
and its probable duration as likely to be temporary or permanent; the expense 
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incidental to attempts to effect a cure or to lessen ; the amount of injary ; the 
pecuniary loss sustained through inability to attend to a profession or business, 
as to winch again the injury may be of a temporary character, or may be such 
as to incapacitate the party for the remainder of his life." 

It would be preposterous to take test of how much money a man would 
take to be operated on as this gentleman was. 

Upon the whole, I am anxious not to assess damages to such an amount 
as would be unreasonable, but I can’t help feeling a substantial sum is due. 

I assess his damages, having regard to no pecuniary loss suffered, but 
for the pain suffered and length of time and distress and discomfort at 
Es. 6,600. 

[46B] Next, as to costs. Who shall pay coats of the Secretary of State ? 
I have had great difficulty in the matter. 

The Advocate-General contended that the Municipality had insisted on his 
being made a defendant and should pay his costs. 

There is something i^ that suggestion , the ground on which I have decided 
in favour of the Secretary of State is, that he employed the contractor, not 
high prerogative. If I had decided on the latter ground, I should not have 
awarded costs I shan’t take that course here. On the whole, taking into 
consideration the character of the case and the nature of the defence, and that 
the Secretary of State was made defendant at the suggestion of the Corporation, 
I shall direct the plaintiff to pay the costs of the Secretary of State in the first 
place and recover them from the Corporation. 

The decree will be against the Corporation and the contractor for Es 6,500 
vrith costs, plaintiff to pay costs of the Secretary of State and recover them 
from the Corporation. 

fhe Corporation appealed. 

Mr Evans and Mr. Trevelyan for the Appellants. 

Mr. Evans .—Before the Corporation can be found liable it must be shown 
that a duty was imposed upon them, and a breach of that duty must be shown. 
If the accident happened without any negligence on their part, they would not 
be liable for it—see Hammond v. The Vestry of St. Pancras (L. E., 9 C.P., 316). 
There, as in this case, was a statutory duty imposed on the vestry—can it 
be said that we were negligent in giving permission to the Secretary of State to 
open the road—is it necessary that we should have persons ready to light up 
the excavation, if the Secretary of State failed to do so. There is no 
allegation that we had any intimation of the fact that there was insufficient 
lighting, 

[Garth, C J.— You gave permission to the Secretary of State and you 
must show that you took proper precautions.] 

I contend that unless we have done something which we ought not to have 
done, no action will lie against us. 

[Garth, C.J.—The question is whether you are not bound to see that the 
road is keptr in a proper state, and were you doing your best to maintain the 
road, when the accident happened.] 

(uq The breaking up of the road was lawful and the permission to do 
80 was lawful, and the act of opening was lawful; that being so, am I bound 
to take cave that the lights were lighted. 

' My contention is (l) that I am not an insurer; (2) that I am only liable 
for negligence. (3) that I am only bound, according to Bammand v. The Vestry 
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of St. Pancras, to use ordinary care and diligence. This is not a failure to 
maintain; it was for the benefit of the public that the act should be done, and 
it is contemplated by Bengal Act IV of 1876. 

I am not bound to go so far as to say that under any circumstances I 
should not be liable; but I rely on the fact that I was not bound to do anything, 
unless notice of the failure of the Secretary of State to light had been given me 
by the Police. It is not an indictable act to open a road, or repair a sewer; it 
is a necessary matter, contemplated by the Legislature and not a breach of a 
statutory obligation to maintain. 

[Garth, 0. J.—If you break up the road you are bound to light. And 
you say that if you give permission to another to ’ break up the road, you can 
get rid of your liability.] 

Lighting has nothing to do with maintaining It was the duty of the 
Commissioners to open the road ; they were compelled to do so under the words 
of the Act. The Court below has overlooked the fact, the Secretary of State 
was liable under the Act to light the road. See s 213. 

In Wilson v. Mayor arul Corporation of Halifax (L. B, 3 Ex., 114), the 
section is similar to the section under Bengal Act IV of 1876 , there it was 
held that a right of action does not arise in favour of an individual unless 
there has been culpable negligence, or an omission which amounts to an 
act of omission. 

[Garth, C. J. —I don’t think Wilson v. The Mayor and Corporation of 
Halifax applies, as tliere are words in the section in this case which were not 
in the section of the English Act.] 

Forbes v. The Lee Conservancy Board (L R , 4 Ex. D.,*^116), the import¬ 
ance of the case is not m its being on all fours with our case on the facfs, for 
it is not, but it brings out the general principles used in construing these Acts, 
i.e., that those charged witli discretionary powers are not to be held liable by 
reason of non-feasance in the exercise of [ 470 ] those powers. It is also useful 
to show the meaning attached to several of the decisions. 

In Geddis v. Proprietors of the Bann lieservoir (L. R., 3 App, Cases, 
430, 456) the principle laid down is, that where a person does any dangerous 
thing on his own land, which by a statutory provision he is permitted to do, 
no action will lie against him for doing that which the Legislature has autho¬ 
rized, if it be done without negligence, although it does occasion damage , but 
an action does lie for doing that which the Legislature has authorized, 
if it be done negligently. There is no case which goes the length of hold¬ 
ing that where permission is given under statutory powers to do a lawful 
thing, the party granting the permission is to be held liable for the mis¬ 
feasance of the other. Lord Hattebley in his judgment in the above case, 
at p. 438, points out what ought to bo considered in such cases as the present. 

But even presuming there to be a general duty on the Corporation to look 
after the roads, I submit that the evidence clearly shows there was no negli¬ 
gence on our part, and that we discharged every general duty imposed upon 
us. There is evidence that the lamps were there between 5-30 and 5-45 that 
evening, standing on the side of the road ready to be lighted. The contractor was 
bound down by an agreement with us to keep up proper precautions as to 
lighting and fencing when the streets were taken up. Is the cutting a breach 
of the statutory duty to maintain , if not, then we can only be charged with 
nuisance ; the questions resolve themselves into this, does liability attach to us 
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beiMtuse I ga»ve permission to another to open the road and he aoted negligently, 
or am I liable on my general duty, and were we guarantors for the lighting. 

Mr, Trevelyan on the same side.—The mere fact that a breach of a statu¬ 
tory duty has caused damage is not enough to give a right of action to an 
individual— Atkinson v. Newcastle Gateshead Water Works Go. (L R., 2 Ex. D., 
441) ; except in One or two cases it is only the creation of the nuisance which 
gives the right of action Gbssop v, Heston and Isleworth Local Board (L. E., 12 
Ch. D., 102); Hartnall v. Ryde Commissioner (4 B. & 8,361) w'as a peculiar case; 
the Act provided that the Cominis-[47i]sioners should be liable for refusing 
or neglecting to repair Gibson v The Mayor Alderman and Burgesses of 
Preston (L. E., 6 Q. B., 218)*. Young v. Dames (31 L. J., Ex. 250 , 7 H. and 
N , 760) shows that a suiveyor of highways is not liable to action. We 
should not have been ordered to pay the costs of the Secretary of State. 

Mr. Pugh and Mr. Hill for the res]iondents were not called upon, the 
Court suggesting to Mr Pugh (who had previously on the 22nd Janu.ary 1884 
applied for a rule calling upon the Seeretarv of State to show cause why the 
piaintiff should not be allowed to appeal against him) that he should take the 
rule, and that if good cause was not shown against it, an opportunity would 
be given him to argue on behalf of the resiiondent, if necessary, on the appeal 
against the Secretary of State. The rule was granted on the affidavit of the 
plaintiff’s attorney, who stated that he did not notice at the time the notice of 
appeal was served upon him that tlie Secretary of State had not been made a 
respondent. The rule came on for hearing on the 4th February 1884. 

The Advocate-General (Mr. Paul) shewed cause Permission to do the 
work was given to the contractor by the Corporation at the requisition of the 
Secretary of State, but the Secretary of State was not allowed to do tlie work 
except by a contractor licensed by the Corporation. The rule should not be 
made absolute, first, because in the appeal against the plaintili by the 
Corporation it would be of no use for tlie Corporation to say “ I am not liable 
but another is,” and, next, because the lower Court has ordered the costs of 
the Secretary of State to be paid througli the plaintiff If the costs had been 
given directly between the Corporation and the Secietary of State, then there 
might be a ground of appeal for the Corporation. 

The suit w'as heard on the 12th March 1883 and judgment given on the 
27th June 1883 , the costs of the Secretary of State have already been paid 
amounting to Rs. 2,731-8. The decree of the lower Court was, “ suit dis¬ 
missed against Secretary of State with co.sts. Suit decreed in favour of plaintiff 
with costs against the Corporation, and liberty to plaintiff to add costs payable 
to Secretary of State to his costs recoverable from the Corjxiration ” Notice 
•of appeal was given on the 20th Julv 1883, and the last [472] day of appeal¬ 
ing, therefore, was the 20th July, the Corporation appealed as late as they 
could ; the notice was served on the plaintiff’s attorney, Mr. Orr Mr. Orr's 
affidavit stating that he did not observe that the Secretary of State was not a 
party respojident, and that he first became aware of the omission on the 8th 
January^ 1884 is no sufficient ground to allow him to add us now. It is too 
late now to appeal against the Secretary of State. Section 5 of the Limitation 
Aot (corresponding with Order 57, Rule 6 of the Judicature Act) is the only 
section which might admit of the appeal being allow'ed after time, but the case 
of the IntemaHonal Financial Society v. City of Moscow Gas Company (L. R,, 
7 Oh. D.. 242) shows that the facts of this case are not sufficient to allow 
permission to appeal to be granted. 
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Cunningham, J.—The case you cite was a mistake of the party and not 
of the attorney.] 

That makes no difference. See Bigliton v. Treherne (48 L. J. Exch. 167), 
where the attorney thought he had more time to appeal in, and the suit had 
suffered from that error. 

The Courts have favoured the view I am putting forward—see Colhns v. 
The Fesin/ of Paddington (L. R , 5 Q. B, D , 368) , there must be some mis¬ 
conduct on the part of the other side, or death or something of the kind to 
allow of the order being made, liut moie negligence on tlie part of the appel¬ 
lant’s attorney is not sufficient. See page 25 of Rivaz on Limitation and the 
case of Cartel' v. Stnhhs (50 L J C. L , 4) The case ol Zaihuintssa Bibt v 
Kuhum Btbi (I. L. R., I All., 250) is strongly in my Lavoui , an error of 
calculation of time allowed for appealing is not sufficient cause under s. 5 of 
the Limitation Act 

Mr. Pugh in support of the rule.—We say that permission to do the work 
was given to the Secretary of State, and that he employed the contractor, who 
applied for permission to open the road Witli reference to the bearing of the 
order, as to costs, I say it is an ordei in effect that the Coiporation should pay 
the costs of the Secretary of State, it is tiie old form of order that has been 
made use of —Budow v (Jreai Britain Mutual Life Assurance Company (L. R , 
17 Ch. D., 610). 

[473] [Garth, C J.—Supposing Mr Orr did not notice that the Secretary 
of State had not been made a respondent, he had ample time to make tlie 
discoyery before the end of the year, it is not m the discretion of tlie Court to 
allovv you to appeal , we must follow the Limitation Act 1 

The case of Cartel v Stnhht, (50 L J. C L., 1) was a question of appeal¬ 
ing from an order of tlie Master , the defendant under the order was to file 
certain interrogatories, or in default the suit was to be dismissed , the suit was 
dismissed through the failure of the plaintiff to file his answer in time through 
some slip. I wish to show that the Court decided that it was not right that a 
man should be deprived of the hunt of his litigation simply from a slip of the 
solicitor’s clerk 

[Garth, C.J.—Under the Judicature Act the Courts have a discretion , 
under the Limitation Act we have none , how do you account for the time 
between the 8th January and the 22iid January Mr Orr does not make his 
application till the 22nd , he ought to have come to the Court at once ] 

Time must be given him to consult counsel, as to the case of Collins v. The 
Vestry of Paddington (L R., 5 Q. B. D , 368) Lord Baggally only makes certain 
observations on general rules laid down by Lord Justice Bramwell, he does not 
say that the rule laid down was wrong Looking at the question as to whether 
sufficient cause has been showm, the Court must consider what will be the effect 
of refusing me leave to appeal As to the question of the Court of Appeal 
making the Secretary of State a party to this ajipeal under s 582 of the Code 
of Civil Procedure, the Court would not be fettered bs the Limitation Act in 
so doing. Then as to the question of the payment of costs as between co¬ 
defendants ; the old form of order is no longer necessary Child v Htmning 
(L. R., 11 Oh. D., 82) and Budow v. Gi'eai Britain Mutual Life Assurance 
Company (L. R., 17 Ch D , 610). 

Judgments were delivered by Garth, C J., and Cunningham, J. 

GaHh, C.J.—This suit was brought by the plaintiff to recover damages 
from the defendants for injuries which he sustained in consequence of an exca¬ 
vation having been dug in Chowringhee Road m the execution of certain works, 
and left after dark in a dangerous condition. 
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[474] The plaintiff and a friend were driving a horse and gig along the 
road, and there being no sufficient lights or fences to prevent the accident the 
plaintiff was thrown from the gig into the excavation and sustained very serious 
injury. 

The suit was originally brought against the Commissioners of the town of 
Calcutta, and the defendant Nolit Mohun Chatterjee who was the contractor 
employed to execute the,work. But upon the Commissioners’ submitting to the 
Court in their written statement that if any one was liable for the accident it 
was the Secretary of State for India or the contractor, the plaint was amended, 
and the Secretary of State was made a defendant. 

At the trial, however, the learned Judge dismissed the suit against the 
Secretary of State, and gave a deciee against the other defendants for Rs, 6,500 
damages, from which the appellants (the Commissioners) have appealed to this 
Court. 

Their counsel here have confined their argument entirely to the question 
of legal liability They contend that under the circumstances the 
Commissioners had nothing to do with the work that was in progress, and that, 
whatever negligence niiglit have been committed by others, they were in no way 
answerable for it. 

In order to understand their view of the matter, it is necessary to explain 
how the works came to be executed, and why the Secretary of State was made 
a party. 

The tanks on the maidan, as well as the maid an itself, on the east of 
Chowringhee Road, are the property of the Government and in charge of the 
Public Works Department. 

One of these tanks opposite Mr. Guhboy’s house, called “ Monohur Dass’ 
tank,'\wa8 frequently overflowed in the rainy season, by w'hich the maidan and 
footpaths became flooded An application had therefore been made by the 
Government to the Commissioners to allow a pipe from the tank to be connected 
with the main sewer under Chowringhee Road, for the purpose of carrying off 
the surplus water from the tank. 

This application was granted, but upon the usual condition that one of the 
contractors, who are licensed hv the Commissioners to carry out such works, 
should be employed by the Government, and accordingly the defendant Nolit 
Mohun, who is one of such contractors, was so employed. and it was upon his 
[475] application on behalf of the Government that the leave was granted by 
the Corporation to open up the road 

The work was commenced on the morning of the 23rd of March 1882 ; a 
largo excavation was made from the east side to the centre of the road during 
the day, which was left open during the night with a mound of earth three or 
fopr feet in height thrown up alongside of the excavation The accident 
occurred after dark, a little after 7 P.M. No lights were there at the time to 
warn passengers of the danger, although two or three lanterns (unliglited) 
appear to have been placed near the eastern end of the excavation and nothing 
like a proper fence had been erected to prevent accidents. 

The learned counsel for the apjiellants very prudently abstained from re¬ 
opening before us the question which was raised in the Court below, as to the 
sufficiency of the fencing and lighting, but I think it right to say, by way of 
warning for the future, that, in my opimon, very different precautions ought 
to be taken on such occasions to secure the safety of the public, from those 
which were taken in this instance. A rough but strong bamboo fence of five 
or six feet high could easily be put up on both sides of the excavation at little 
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or no expense, whenever such works are executed in a public street: and I 
consider it to be culpable negligence to allow an excavation of this nature to 
remain open at night in such a street (however useful or laudable its purpose 
may be) without sufficient protection being provided against accidents. 

We have now to decide whether the lower Court was right in holding the 
appellants liable to the plaintiff. 

The Commissioners of the town of Calcutta are incorporated by Beng. 
Act IV of 1876 By s. 189 of that Act all the public streets in the town (of 
which Chowringhee Road, the street in question, is one) are vested in them , 
and s. 191 provides that ‘ the Commissioners shall, so far as the Municipal 
Fund permits, from time to time, cause the public,streets to ho maintained and 
repaired, and for such purpose may do all things necessai y for the public 
safety and convenience ” 

There is no question here as to sufficiency of funds The Com missioners 
have ample funds for maintaining and repairing [4763tho streets, and for doing 
all that is generally necessary to secure the ])ublic safety and convenience. 

It seems to me, therefore, that they were bound to maintain this street, 
and for that purpose to do what was necessary for the safety of the public. 
The last clause of the section onlv expresses what the law would imply 
without it, namely, that for the purpose of maintaining the street the 
Commissioners should have powei to do all that was necessary for the 
public safety , and I think that in allowing an excavation to be made in the 
street, without taking proper steps, or seeing that proper steps were taken to 
protect the public from accident, they were guilty of broach of duty, for which 
they are liable to the plaintiff. 

This seems to be entirely in accordance with the law upon this subject, as 
laid down in The Borough of Bathurst v. Maepherson (L. R , 4 App. Cas., 266), 
Gibbs V. The Trustees of the Liverpool Docks (3 11 N., 164) and other* cases 
cited in Addison on Torts, 4th edition, 740. 

But the Commissioners contend that this rule does not apply to them, 
because they were guilty of no negligence They say that they did not make 
the excavation, and were not aware that it was insufficiently fenced or lighted ; 
and that although it was made by their permission, it was only right and 
proper that the permission should have been granted, because the object of it 
was a reasonable one, and for the public benefit. 

They say, moreover, that the negligence complained < f did not consist in 
making the excavation (which was a proper thing to do, and was done in a 
proper way), but on the omission to light and fence it, which was a duty 
imposed by the Act upon the Government. 

Section 213 of the Act provides that when permission is given by the 
Commissioners to make a hole in a street, the person to whom such permission 
is given shall fence and enclose it at his own expense, and s. 522 makes it the 
duty of the Commissioners to fence and light, whenever they ojien up the road. 
They say, therefore, that the Government is answerable loi not properly 
fencing and lighting the excavation in this instance 

[477] This contention directly raises, what appears to me to be the only 
arguable point in the ease, namely, whethoi the fact of the Cominissione»*s 
giving permission to other persons to open up the streets, although for a per¬ 
fectly proper purpose, relieves the Commissioners themselves from their 
statutory duty under s. 191. 

Mr. Evans went so far as to contend that the Commissioners were bound 
to give permission to the Government as they are bound under s 220 to give 
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permission to persons, who wish to connect their drainage system with the 
common sewer. But this, I think, was not so. It was undoubtedly right 
and reasonable under the circumstances for the Commissioners to give the 
permission, but, at the same time, it was optional for them to give it or not. 

This, how^ever, does not, in my opinion, affect the question whether the 
fact of permission being given, coupled with the other provisions of the Act, 
luis the ehect of relieving the Commissioners from their obligations under 
s 191 

I tliink that it does not. and that if it did, the public would often be 
placed in a position of considerable peril It constantly happens that the 
persons to whom permission is thus given are householders and others of very 
slender means , and the so-called contractors, who are licensed by the Com¬ 
missioners to do the work, are generally ui small way of business ; so that if 
the Commissioners could relieve themselves of liability by thus shifting it 
upon irresponsible persons, the public, in the event of accidents, would be 
wholly without redress 

It w'as argued that it might make a difference in the liability of the 
Commissioners whether thcv gave permission to open the roads to responsible. 
or to irresponsible, persons , but I think we have no right to construe the law 
in that way. It cannot be that the duty of the Commissioners under s. 191 
IS different in the one class of cases from what it is in the other. 

I consider that under that section the Commissioners are bound, so far 
as the streets are concerned, to p -otect the rights of the public , and they 
ought to be especially careful, when those rights are interfered with by their 
jiermission, for collateral purposes, to see that what they have allowed to 
[478] be done does not cause any greatei danger or inconvenience than is 
abboli*tely necessary 

I, therefore, consider that the Court lielow was right in holding the 
Commissioners liable. 

I am bound to say that I feel mote difficulty with regaid to the order 
which has been made as to the Secretary of State’s costs. Tlie learned Judge 
considered that as the Secretary of State was not a defendant, in the first 
instance, and as he was made a defendant, only because the Commissioners in 
their wntten statement suggested that the Government was liable, these costs 
ought to be paid by the Commissioners 

He, tiierelore, oidered that the plaintiff should pay the costs of the 
Secietary of State in the first instance, and that the Commissioners should 
repay those costs the plaintiff. 

Mr Pnifh has referred us to a case of Child Steiining (L. R , 11 Ch. 
I) , 82) upon tins subject winch be contends is an authority lu favour of the 
learned Judge s order 

It seems to me, however, that the circumstances of that are different 
from those with which we are now dealing , and I feel bound to say that I 
have great d^uht as to the propriety of the order m question , but as my 
learned brothei is prepared to confiim it, and as the order itself, assuming the 
Secretary of State I o have been rightly relieved from liability, is substantially 
a just one, I ^hall not express any dissent fiom the judgment. 

This apjieal W'lil, therefore, he dismissed with costs on scale 2. 

It only remains now that we should decide the rule which has been 
obtained against the Secretary of State 
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Mr. Pugh, when this appeal was first called on, applied to us on the part 
of the plaintiff for a rule, calling uijon the Secretaiy of State to show cause, 
why, notwithstanding the delay which has occurred, the plaintiff" should not 
be allowed to prefer an appeal against the Government 

He explained to us, with good reason, that so long as his client was sure 
of obtaining his damages and costs from the Commissioners, he was quite 
content to leave matters as they wore, and incur no further expense ui 
appealing against the Secretaiy of [479] State , hut that as an appeal to this 
Court had been made by the Commissioners, it might be that the Commission¬ 
ers would be reheved from liability, and that in that case the plaintiff" would be 
without remedy , seeing that the other defendant, ,Noht Mohun Chatterjee, was 
a man of no means. 

We thought, however, that the dela\, which had occurred, presented a groat 
difficulty in the wa> of our granting tins rule, so we determined to postpone 
Mr. Pugh's application until we had beard the present appeal. 

The case having then been argued, we considered that if there were no 
insuperable objection to Mr Pugh's ujiplication, the justice of the case required 
that the appeal should proceed against the Societary of State. 

I confess I had serious doubt myself, whether, liaving regard to the 
provisions of s 213, the case should have been dismissed against the Secretary 
of State , and I had also seiious doubt, whether under anv circumstances the 
Secretary of State ouglit to have liad his costs 

We, therefoie, thought it right to grant Mr Pngh a rule, calling upon 
the Secretary of State to show cause wtiy the plaintiff" should not be at liberty 
to appeal against him. 

This rule has now been aigued, and we feel bound, though with great 
regret, to discharge it 

If the question had been one tor oui discretion we certainly should have 
allowed the appeal. 

The appellant had good reason for not appealing in the first instance , and 
it was only reasonable that he sliould wish to appeal when there was a chance 
of the Commissioners being relieved from liability; and the justice of the case, 
as I said before, was in favour of the wliole case against all the defendants 
being fully discussed. 

We consider, however, that, having regard to the language of tlie Limita¬ 
tion Act, we have no discretion in the matter. The plaintiff was bound 
to appeal within twenty da\s from the date of the decree , and before he could 
relieve himself from this obligation, lie was bound to satisfy us (under s 5) 
that he had a sulticiant cause Jot not proS"CUlin(i the. appeal wilhin that period. 

H80] Wo cannot say that any sufficient cause in point of law has been 
shown , and wo must consequently discharge the rule 

As we ourselves, however, suggested to Mr. Pugh, that he fhould take bis 
rule, in order that, if jiossible, complete justice might be done between the 
parties, we think it right to make no order as to costs. 

Cunningham, J. —1 concui in thinking that the Original Court was right 
in holding that the Corporation is bound, in vutue of its general, powers and 
duties under the Act, to take the necessary stejis for keeping the public roads 
in a safe condition, and that its duty in this lespect is not impliedly abrogated, 
in cases in which iiermisaion to make a hole is given under s. 213 by the 
provisions in that section, and s. 214 which impose a duty of fencing, enclosing 
and lighting holes on the person who is permitted to make them; nor by 
the jirovision in s. 252 as to the duties of the Corporation when streets are 
broken up or drains opened by the Commissioners. It was contended in 
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appeal that as the Act empowers the Corporation to give permission to make 
holes, and imposes on the person so permitted the duty of fencing and lighting 
them, all that the Corporation was bound to do was to use a proper discretion 
in granting permission, and a reasonable care in seeing that the person, permit¬ 
ted to make the hole was complying with the law. In both these respects the 
Corporation had, it was urged, fulfilled its duty, the Secretary of State was 
clearly a proper person to have permission, and it was shown that reasonable 
precautions had been taken for securing the proper lighting of the hole. This 
argument appears to me to admit of two answers. In the first place the power 
to give permission to mako holes in the road, and the duty imposed on the 
person making them to fence apd light, does not, I think, relieve the Municipality 
from its general liability under the Act to keep the roads in a safe condition; 
and in the next place T do not think that roasotlablo precautions wore taken 
in this case, because, whatever may have been done as to lighting, it is clear, 
on the evidence, that there was no adequate fencing and enclosing, and this was 
an omission which might easilv have been observed and guarded against by 
the Municipal authorities. 

[«81] It was further contended that a mere breach of a statutory duty 
occasioning injury does not necessarily give rise to an action for damages; but 
that rule has never been held to apply in oases in which the breach has been 
one of a specific duty imposed in favour of the plaintiff, such as, in my opinion, 
there was in the present case I think, accordingly, that there was here a 
negligent breach of duty on the part of the Corporation, and that the plaintiff 
was entitled to sue for damages occasioned by that breach. 

I also think that there are no grounds for interfering with the order of 
the Original Court as to costs The defendant Corjioration in their written 
statement pleaded that they were in no way liable for tho injuries occasioned 
to theTilaintiff, but that, if any one was liable, it was either the Secretary of 
State or the contractor. Thereupon the plaintiff added the Secretary of State 
as a party to the suit. The Original Court having found that the Corporation 
is liable, and tliat the Secretary of State is not, it seems to me just that the 
Corporation, who put the Secretary of State forward as the proper defendant, 
should pay the costs which the improper addition has occasioned A private 
person vrho seeks his remedy in consequence of having been injured by a gross 
act of neglect in maintaining the roads of tho Corporation in a safe condition, 
may reasonably infer that such a body as the Corporation will not raise an 
unsustainable defence, or attempt to get rid of its liability by throwing it on a 
person who is not legally liable, and the plaintiff, having on the strength of 
the defenrlant Corporation’s plea, added the Secretary of State, may with 
justice be allowed to recover from the Corporation the costs which that impro¬ 
per joinder occasioned. The powers, as to costs, conferred by Chapter XVIII 
of the Code are extremely wide, and the observations of the Master of tho 
Eolls in Child v Stcnnmq (L. E., 11 Ch Div., 82) seem to justify the principle 
on which the present order has been made. 

Appml di!>mis!icd. 

Attorney for Appellant: Mr. Carruthcrs. 

Attorney for Respondent. Messrs. Barron' and Otr. 

Attorney for the Secretary of State : Messrs Sanderson <£ Co. 

NOTES. 

tOu the question ot the liability of the person Under a statutory duty for the default of 
liceujet (or contractor) from him, see (18%) 1 Q. B. ido , Penny v. Wimbledon Urban 
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Cotmeil (1899) 2 Q. B. 72; The Utopia (1893) A. C. 492; (1888) P. R. 108; 11 Bom., 
829. 

On the point of limitation, see (1880) 11 Cal , 767 (776), (1889) 13 All., 78 (82) ; (1911) 
4 B. L. T., 176; 111. 0. 812.] 


[48?] PEIVY COUNCIL. 

The 17th November, 1883. 

Present . 

Lord Fitzgerald, Sir B. Peacock, Sir R. P. Collier 
Sir R Couch, and Sir A. Hobhouse. 


Adjudhia Baksh and anotlier.Plaintiffs 

versus 

Bakhman Kuar and others.Defendants. 


[On Appeal from the Coui't of the Judicial Commissioner of Oudh ] 

Legal Construction of Will—Devise of taluq- The Oudh Estates' Acl, 

I of 1869—Requirement of re.gistralion — Accele'iation of 
remainder on failure of life estate. 

A gift in remainder, expectant on the termination of an estate for life, does not fail, but 
is accelerated, by reason of the gift of such prior life estate not taking effect. 

The principle of the decision in Lainson v Latnson (5 Do Gex, M. & G , 764 , 18 Beav , 1) 
held applicable to a vrill made b\ a Hindu testator. 

A talnqdar, whose taluq was entered in the thud of the six lists prepared in conformity 
with s. 8 of “ The Oudh Estates' Act,” 1 of 1869, devised his estate b_, a will, which was not 
registered, to one of his wives for life, and after her death to his younger son by her. Held, 
as a consequence of the above rule, that it was not necessary to decide, upon a claim by the 
elder son as heir-at-law, whether the widow, as a person “ who would have succeeded to an 
interest ” in the taluq, ifjihe taluqdar had died intestate, would have been within the exception, 
in reference to the effect of non-registration of will contained m a 13 of the same Act. 

Appeal from a decree (17th August 1880) of the Judicial Commissioner of 
Oudh, affirming a decree (13th March 1880) of the District Judge of Lucknow. 

The question raised on this appeal related to the effect, with reference to 
the Oudh Estates’ x\ct, I of 1869, to be given to a will made by Raja Thakur 
Singh, Terbedi, taluqdar of the taluq of Terbedigan], in which the proprietary 
right had been conferred upon the Baja by sanad, dated 29th October 1860. 
The sanad contained the following clause : “ It is another condition of this 
grant that, in the event of the original proprietor or his succeeding heir dying 
intestate, the entire estate shall descend in due order, according to the Raj or 
Gaddi, to the nearest male heir, such as sons and brother’s sons, etc., and the 
original proprietor, or his succeeding heir, shall also have fuU power to transfer, 
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C4883 according to hia wish in his lifetime, the estate, either in whole or in 
part, by sale, mortgage, gift, bequest, or declare as his successor any one whom 
he may have adopted, and cause him to be made a proprietor of the estate.” 

The Eaja’s name was entered in lists 1 and 3, prepared in pursuance of 
s. 8 of the Oudh Estates’ Act, 1869. In list 1 his name was entered with 
those of the Oudh taluqdars generally. List 3 contained the names of those 
taluqdars whose estates did not, according to the custom of the family, descend 
to a single heir, but to whom grants had been made, as in this, declaring that 
the succession should thereafter be regulated by the rule of primogeniture. 
Tlie appellant, .Adiudhia Baksh, as the eldest son of Ilaia Thakur Singh, claimed 
the taluq, both under the Jaw of the Mitakshai’a, and also according to the 
provisions of Act I of 1869 Kalicharn, the other appellant, had purchased a 
share in the property, and his title depended on that of Adjudhia Baksh The 
respondent, Kakhman Knar, tlie fourth wife of the Raja, and his son by her, 
the respondent, Gujadhar Baksh,a minor represented by his guardian Eamjivan, 
set up a title under the will After the Raja's death, which took place on the 
30th December 1875, the respondent, Rakhman Kuiir, succeeded to the manage¬ 
ment of the taluq, having been put into possession of it under the order, in the 
Revenue Department, of the Cliief Commissioner of Oudh, dated 26th June 
1876. The Raja’s will, which was dated 30th April 1875, contained the 
following:— 

“ I, Raja Thakur Singh, Terbedi, am taluqdar sunad-holder of taluq 
Terbediganj tahsil Haidargaili, district Bara Banki, in Lucknow Division. 

“ Whereas 1 have, up to this day, been loval to both the Native and 
British Governments, and pieserved a good name under botii. have been 
loyally performing the duties appertaining to me, and liave never failed in them , 
nay, aren now I am in receipt of a pension from the Government, and whereas, 
by favour of both the Governments, 1 have acquired, by personal exertions, 
this entire estate of Terbediganj, and other villages, lauded property and pro¬ 
missory notes, as detailed below, together with all moveable and immoveable 
property , and-I hold and posse.ss all of these witliout having any co-sharer or 
a co-parcener [»84] theiein, up to the time of this writing , and nothing of the 
above property is ancestral, it has been acquired with great pains and industry. 
I, therefore, desire that this, my estate, may continue intact. But 1 am sorry 
that I have married four times . my first wife being Rani Hans Kuar , second. 
Rani Biranj Kuari, deceased , third, Ram Phool Kuar, deceased, and fourth. 
Rani Rakhman Kuar, still living, each of whom has children , but none of the 
sons is so able and eflicient as to lie able to protect the estate and preserve my 
name after me. On the contrary, when during the mutinies the rebels plun¬ 
dered my property that was wdthin the house at Lucknow, the sons of Ram 
Hans Kuar, my first wife, took all my jiroperty, such as was m the house at 
Terbediganj, and turned my mortal enemies, but, by the grace of God, and the 
happy associations of the Government, mv life was preserved I no longer 
approve of the unregistered will w'hich I formerly executed in favour of Raja 
Dabi Baksh, son of Rani Phool Kuar, during the Summary Settlement, in 
accordance with a call from Government to make a will: I, therefore, actuated 
by the desire of insuring the protection of my estate, and the preservation of 
my name, do, whilst in full possession of my senses and mental faculties, of 
my own free wiH, and without coercion, hereby giving away and granting all 
my ilaka estate, all notes, goods, cash, jewellery, all documentary papers, the 
sanad granted hy the Government, all property, small and large, moveable and 
immoveable, acquired and possessed by me, to Rani Rakhman Kuar, my fourth 
wife, make her owner and proprietress of all; provided that after my death, 
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Bani Rakhman Knar, having held and possessed all my property, her descen¬ 
dants shall, generation after generation, carry out the provisions of this will, 
and after paying up the expenses mentioned herein, apply the remainder of the 
profits to their own use. They have no authority to do otherwise. And Raja 
Gujadhar Baksh, son of Ram Rakhman Kuar, being of under age, shall, when he 
attains the age of majority, carry on the work of management, with the advice 
of the aforesaid Rani; and after the said Rani, he shall be the heir to and 
representative of the estate, etc., each and everything. No one else can put 
forward any claims Should any person do so, his claim will be declared null 
and void. [4833 But none of my representatives and heirs shall have power 
to do anything against the provisions of this docivnent ” 

This will was not registered according to the provisions of the Oudh 
Estates’ Act, I of 1869. ■' 

The suit was tried on the issue whether the will was invalid under s 13 
of the Oudh Estates’ Act, I of 1869 1st, with regard to the widow 2ndly, 
with regard to Gujadhar Baksh, her son. Tlie Disti'iot Judge of Lucknow on 
this gave judgment as follows — 

“ As regards s. 13 of the Oudh Estates’ Act, it is clear tliat if the will 
convey a bequest in favour of this voiingcr son, it would not he invalid through 
want of registration If, by the terms of the will, themselves the subject of 
dispute, Gujadhar Baksh is a legatee, lie is a legatee witliin the terms of the 
Act, and, by [ 486 ] cl 2 of s 13, icgistiation, in his case, was by its express 
terms unnecessarv. 

As regards the widow, it is a ver\ nice (juestion whether, m the presence 
of male issue, she can bo held to come within the meaning of the term, ‘ a 
person who, under the provisions of this Act, or under the ordinary lawi to 
which persons of the testator’s tribe and religion are subject, would have 
j ^ succeeded to such estate, or to a iiortion thereof, or 

■ ’ ' to an interest therein, if such taluqdar . had 

died intestate.’ It goes without sa\ing that hv ordinary Mitakshara law she 
would not have .succeeded to eithei the whole estate oi to any share therein. 
All she would have had would, if the Raja had died intestate, have been a right 
to maintenance, and theie may be room for doubt whether, hv strict Hindu 
law, this right to maintenance could literally be hold to be an mteiest in the 
estate to which she would have succeeded. I cannot, however, think that the 

• The Oudh Estates' Act, I of 1S69, m s Id, provides as follows — 

“ No taluqdar or grantee, and no heir or legatee of a talnqda., or grantee, shall have 
power to give or bequeath his estate, or anv portion thcieof, or any interest tbciein, to any 
persou not being either— 

“ (1) A person who under the provisions of this Act, oi under the ordinarj law to 
which persons of the donor’s or testator’s tribe oi religion are subject, would liaii' succeeded 
to such estate, or to a jportion thereof, or to an interest therein, if such taluqdar or grantee, 
heir, or legatee had died intestate ; or 

“ (2) A younger son of the taluqdar or grantee, hen, or legatee, in ca.se the name of 
such taluqdar or grantee appears in the third or fifth of the list mentioned in s 

“ Except by an instrument of gift, or a will executed and attested not loss than three 
months before the death of the donor or testator in manner herein provided in the ease of a 
gift or will, as the case may be, and registered within one month from the date of its 
execution 

“ By 8. 22 the widow only succeeds to a widow’s estate on failure of thfi oldest son and 
his male lineal descenrlants, the second and other sons and their male lineal descendants, 
each in succession, the son of a daughter, who has been treated by tbc taluqdar in all 
respects as his son, and the male lineal descendants of such son, an adopted sou, the eldest 
and every other brother successively, then the fiist married widow, and then other widows. 

“ And s. 24 provides that the person for the time being in possession shall be liable to 
pay the maintenance allotted by that section to each widow, the junior widow being entitled 
to half of what the senior widow is entitled to.” 

t In this case the Mitakshara. 
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framers of the law intended to limit the meaning of the term ‘ would have 
succeeded to an interest in the estate ‘ so strictly as to exclude a widow, even 
in the presence of male issue, and thereby to render a will executed in her 
favour inoperative, simply because it was not registered within three months 
of its execution, and although not without hesitation, I lean to the opinion 
that registration of a will in favour of a widow, oven although there be male 
heirs, is not imperative under cl. 1 of s. 13 of the Oudh Estates’ Act. It is 
also urged that even, if under ordinary Mitakshara law, the widow could not 
he held to have been a person who would have succeeded to an interest in 
the estate, she was as a person to whom the estate might,, under the 
provisions, 22, have ultimately descended— a jierson who would, under the 
jnovisions of the ■\ct, have succeeded to the estate, or to an interest therein. 
.\nd it is contested, in replv, thaf if eveiv person covered by tlie 11 clauses of 
H 22 be hold to be a peison who, under the piovisions of the Act, would have 
succeeded to the estate, the iiinvisiou as to registiation would he subject to 
such wide relaxations as practically to defeat its own object 

“ Read by the light of s 13, cl. I, the peisons included in s. 22 must, I 
think, he held to be not jiersons who might (in the C487] absence of 
those to whom the estate would descend immediately) be capable of succeeding 
to it under s 22, but hnnii jule, the persons who would have succeeded to the 
estate or to a portion thereof, or to an interest therein, had the taluqdar died 
intestate. But the fact of there being persons to whom the estate might 
ultimately descend, or rather of there being jieisons expressly pointed out by 
the Act as lieing jxsrsons to whom it might descend, is, I tliink, a fact which 
must be hehl to jirove tliat in the event of intestate succession, they wore 
persons who would have succeeded (not to the estate or even to a portion 
thereof), hut to an inteiest theroin I think, therefore, that the widow must 
he holff to he a per', m w ho, both under the ordinary Mitakshara law, and 
under the provisions ot the Oudh Estates’ .\ct, would have succeeded, in the 
event of the Raja’s intestae>, to an interest in Ins estate m the sense of ol. 2 
of 8 IS of tlie Act Holding this, I must hold that registration was not 
vitally necessary to the validity of the will, and that the will is genuine and 
valid. 1 must liold furlhei, that the Raja did not die intestate, and that the 
plaintiff's claim, based on the clauses of the Act which govern intestate succes¬ 
sion. is unteuAblc. WJietlier the will gave to the widow an absolute estate, 
or only a life interest therein, vesting tlio icrnamder absolutelydn the minor, 
Gujadhar Baksh, are questions winch 1 do not teel called on to decide. They 
are questions with w'hich, under the above view, the plaintiff has no concern, 
and with reference to which no contention has been raised between the defen¬ 
dants. The movoaoies are claimed by plaintiff as the furniture of the estate, 
and his claim to them falls with his claim to the estate itself.” 

. The Judicial Commissioner on ajipeal lield that the Court of First Instance 
had correctly decided that a widow entitled to maintenance out of a taluq was 
to he considered to have an interest in the lattet, within the meaning of s. 13 
of the “Oudh Estates’ Act,” I of 1869. 

On this appeal — 

Mr. T- H. Coivie, Q. C , and Mr. C. W Arathoon appeared for the Appellant. 

Mr. [Jerheit Coioell for the Respondent. 

For the appellant ii was contended that s. 13 of the “ Oudh Estates’ Act,” 
1 ot 1869, requu-efl registration of a will in im favour of a widow. She 
would not, if the testator had died intestate, have succeeded to " such estate, 
or a portion theieof, or to an interest therein,” within the meaning of the 
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exception declared in s. 13 It followed, therefore, that the devise to lier was 
inoperative, and the whole interest in the taluq iipmediately vested in the 
appellant, the heir-at-law. 

Mr. H. Cowell for the respondent argued that the constmction placed on 
the words of s. 13 by the Oudh Courts was correct. Those words were sufficient 
to comprehend the interest for a widow, and the gifts to her was maintainable, 
although the will was not registeied But even assuming that the gift to the 
widow failed, on accotint of the will not having been, registered the inheritance 
would not, for that reason, pass to the heir-at-law The gift in remainder in 
favour of Gujadhar Bakbh, was unaffected by the non-rogistration, and this 
gift would be accelerated if the. prior estate failed. To show that it would be 
so, he cited Lainson v. Laiiisoii (o l)e Gex,* M it G , 754 , and 18 Beav„ 1) : 
Jnll V. Jacobs (L. R , 3 Ch D , 703) Jarman on Wills, Chap. XVlIl 

Mr. T. II (Joivie, Q. C., replied, aiguing that the general intention ol the 
testator was in favour of the widow, and that to confer an estate upon lier was 
his principal object 

At the end of the arguments ol Counsel, SlR B. PK ACOCK delivered tlioir 
Lordships’ Judgment. 

Sir B. Peacock.- -Their Lordslnjis aio ol opinion that, upon the principle 
laid down by Lord Justice Tckxkk in the case of LaniMii v Lainson {5 Be 
Gex, M. & G , 7o4 , and 18 Beav , 1) to wlneli they have been rofeiied by 
Mr. Cowell, even if the widow was not a jieison who would have succeeded to 
any interest in the estate if the Raja Jiad died intestate, the son’s estate was 
accelerated That being so, without expressing any dissent, fioni the opinion 
exiA’essed by the learned Judges ol the Court below, their Lordships are of 
opinion that, upon the legal construction of the will, the plaintiff lias no valid 
claim to any interest in the estate. ^ 

Their Lordships will, thovelore, hunihlv advise Her Majesty that the 
appeal should be dismissed, and the decision of tlie Judges ol the lowoi Court 
affirmed. The apiiellant must jiav tno costs of llie appeal. 

Solicitor for the Ajipellants Mi T L. Wthon 

Solicitors for tho Respondents Messrs Bat row ami Iloqci 

NOTES. 

« 

£ See gciicrall>, as rogaidh the gift ovei on f.iiluie of previous c‘^ites, the Toi/oie case 5) 
13. li. R . ;i77 .it 409 tJfvt'i/.] 
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[489] SMALL CAUSE COURT EEFEEBNCE. 

The 22nd February, 1884. 

Present 

Sir Richard Garth, Kt , Chief Justice, and Mr. Justice 

Cunningham. 

Jolhcoe and others.Plaintiffs 

• versus 

The British India Steam Navigation Co.Defendants 

Bill of Lading —Exemption fiom damage occasioned by neglect of Compam/s 
SCI van ts—Suit to recooei goods destroyed. 

The pldiiutifl shipped two plate glasis show easoh from Calcutta to Rangoon by a steamer of 
the defendant Companv, and signt'd a bill ot lading which contained the following clause . 
“Carried and delivered subject to the conditions after mentioned .. loss or damage for 
any act, neglect or default whatsoever of the pilot, master or mariners or other servants of 
the Companv, etc , excepted.’’ In lauding the two cases, one of them was entirely destroyed 
owing 10 the carelessness of the Company's servants The plaintiff t,ued the Companv, 
setting out that the damage was occasioned by the negligence of the Company's servants. The 
defendant Company (who were not subject to the Carriers’ Act) relied on the abovemcntioned 
clause in their bill of lading. Held, that the defendant Company were protected by ^heir 
bill of lading, the terms of which had been accepted bv the plaintifl. 

This was a reference to the High Court under s 617 of Act XIV of 1882. 
The facts of the case are fully set out in the following order of reference of the 
Judge of the Small Cause Court.— 

“ The plaintiff's’ cause of action, as set out in their plaint, is in tliese 
terms —- 

That they despatched on the 31st March 1883 two plate glass show 
cases from Calcutta to Rangoon by the S.S. Chanda belonging to the defen¬ 
dant Company on payment of freight. 

That the first plaintifl was personally present at Rangoon to receive 
delivery ot the said cases to whom the said cases were consigned. 

That the othcers of the said vessel in landing the cases did so in such a 
careless and negligent manner as to completely smash one of them. 

The value of the case so smashed and damaged is Rs. 500, for which 
suift with all costs the plaintiff's pray for judgment.’ 

[490] ‘ ‘ The defendant Company put in the following defences to 
the action •— 

“ ‘ (l) Deny carelessness and negligence as alleged in the plaint. (2) 
The cases were landed in the same good oidei and condition that they were 
received in, ^nd the Company are not responsible for the contents. (3) 
Company not responsible for damage or breakage or any other consequence 
from insuflicienev of package. (4) Under the contract of carriage the 
Company’s liability ceased as soon as the packages were free of the ship’s 
tackle, after which they are not responsible for any loss or damage, howsoever 

' Reference from the Calcutta Court of Small Causes by B. S. T. MaeEwen, Esq., one 
of the Judges cf that Court ' 
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caused. (5) Company not responsible for any loss or damage from any 
act, neglect or default whatsoever of the {)llot, master or mariners or other 
servants of the Company. (6) Damages, if any, excessive.’ 

“ On this statement of the defence I directed the attention of the plaintiffs' 
pleader to the third para, of the plaint, which sets out that the damage was 
caused by the carelessness and negligence of the ship’s officers, and to the fifth 
plea of the defendants, and the exemptions in the bill of lading. The clause, 
so far as it is necessary to set it out, ism these terms. ‘ Cart ted and delivered 
subject to the conditions after mentioned Accidents, loss or damage from any act, 
neglect or default whatsoever of the pilot, mastei oi mariners or other servants 
of the Company, etc., excepted.' 

*' In reply the plaintiffs’ pleader said that his case certainly was that the 
damage had been caused by the neglect and default of the Steam Company’s 
officers and seivants, and that the evidence which ho would offer would sup¬ 
port and prove the allegation contained in the third para of the plaint, and 
that that was his case. 

“ The attorney for the defendant Company thereupon asked me to hold 
that the clause in the bill of lading above set out was a sufficient answer to 
the plaintiff's’ suit, which ought to he dismissed 

The plaintiffs’ pleader applied that the question might he submitted for 
the opinion of the High Court As Ins witne.s.sos would piove what he alleged, 
it would be a useless proceeding going into evidence il in tlie end the result 
would be to prove the defence set up b\ the defendants. 

[491] ‘ ‘ In this view I concinred, and eventually it was agieed between 
the pleader and attorney ol the parties with my consent that I should hear 
them on the question of law, and that the plaintiffs should submit a statement 
of the facts m writing, which for the purpose ol this reference is to be taken 
as the finding on the facts It will be noticed that the defendant Cowipany 
denies the carelessness and negligence alleged, so that theii defence amounts 
practically to a demurrer to the case set uji by the plaintiffs 

“ The jilaintiffs’ statement of faets is shortly as follows - - 

W. K Jollicoe, one ol the plaintiffs, states that on the arrival of the 
steamer at Rangoon he went on board and saw the second oflicei who was in 
charge of the after hatcli in which the cases were stowed, and obtained from 
him a promise that ho would not land tiie cases until he (Mr Jellicoe) 
returned to superintend the process , that on returning to the steamer after a 
short absence he found that the cases had been landed and that one of them 
had boen damaged , that he remonstrated with the second oflicei about his 
carelessness and the accident; that the officet exinessod iegret for not liaving 
kept his promise, hut oxeusod Inmsolf on the ploa that he did not recognize 
them until it was too late, and said they were bandied like a baby , that the 
durwan left on board contradicted the statement and said he had tried to 
prevent the accident, but the officer implied ‘ Who is going to dola\ the 
work aq.d find special coolies for you, ohalao ’, that thereupon the coolies 
heaved the case over and smashed it, that tlie two cases were put into one 
sling and lifted and were lowered on the whaii . on opening the sling the ship's 
coolies employed to clear it lioavod the toil case over, which fell lipside down 
upon the wharf, from the height of tlie low’or case, the fall being accomiianied 
by a crash of breaking glass ; the lowoi case was then lifted and earned away 
properly and was uniniured ; that the landing was carried out undei the 
immediate superintendence and direction ol the second officer and in his 
presence. The plaintiff's, therefore, say that the damage was caused by the 
negligence and default of the ship’s officer’in landing the cases.’ 
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" It is hardly necessary to say that the defendant Company do not come 
within the provisions of the Indian Carriers’ Act, III of 1865, [4923 and that 
the recent decision of the High Court in Mothoom Kanto Shaw v. The Indian 
General Steam Navigation Company, Limited (I. L. R., 10 Cal., 166) is not 
an authority in favour of the plaintiffs’ contentions in this case. The main 
Argument for tlie plaintiffs is, that the clause in the bill of lading on which the 
defendant Cornpany rely should not be upiield by the Courts on the ground 
that it IS contrary to public policy. The policy of the English law, in so far 
as it applies to common carriers, is very fullv set out in the early part of the 
judgment of the Chief Justice in the case just mentioned, and the effect of the 
Indian Contract Act, s. 152, is also explained. Upon grounds somewhat 
similar to those sot forth by'thc Chief Justice in explaining the reasons why 
common carriers undei English law were hold, within certain limits, to be 
insurers of the goods they carried, it was argued that the defendant Company 
could not get ricl of its liability under s J52 of the Contiact Act by a clause in 
the bill of lading sucli as that now sot up But this argument overlooks not 
only a series of decisions bearing uiion the point, and to which reference wull 
presently bo made, but certain obseivations ot the Cliicl Justice in tlie case 
just mentioned and which touch on tins verv point Relerriiig to s. 152 of the 
Contract Act and the Bombay case, tlie Chief Justice* s!l^s “ If the Bombay 
Court lb right, anv contract or usage of ‘ tiade whicli is inconsistent with the 
general law laid down by the Contract Act is m\alid ’-- -(and here it is argued 
that the clause in the bill of lading is inconsistent with the English law relating 
to common carriers and to the provisions of s 151 of the Contract Act). * Now 
it seems to me impossible to suppiiso that this was intended The .\ct onlv 
lays down certain general rules winch, in the absenev of any syccial contract or 
•usage to the (Amttary, are binding on contracting paities. But it could never 
have been intended to restrain tree liboit\ ot coiitiact as between man and 
man. br to invalidate usages or customs which inav iiievail in any particular 
trade oi business ’ That it seems to me is the w'lioio point, and it is fullv 
answered by the obseivations ot the Chief Justice m this case Parties arc 
always free to make their own contiacts, .ind il tlicv liave ui.w3e a sjiecial 
contract they are hound by it 

“The only case cited by the plaintiffs’ jileadei in his argument, 
[4933 was Phillips v. Clark (2 C. B N. B , 156), and it was contended, on the 
judgment of CocKHMIN, C J , that as in tliat case, so in this, the contract is 
susceptible of two constructions, and th^it the moie reasonable one should be 
placed u()on it, vi/ , that it was not lo lie supposetl that the jilamtifts intended 
that the dotondant Comjianv shoulfl he eveinjitod from the duty of taking 
ordinary care of tlic goods the caic requned in s 151 of tlie Contract \ct, 
but that it wa-. Iv lueant to oxciiipt tlicm fioin onlmarv common law liability, 
or'illiero from Iialiility when tlicv liad ovcicised the caie impO'>cd In s 151. 
In othci wolds, tiiat the clause oJ the bill <)l lading should lie taken only in se* 
'far as it was consistent with the soctidu of the Contract Act, and that it could 
never have been intended to relieve the Corniiany from the responsibility for 
damage resulting from the direct negligence ot their own officers and servants. 

“ It seems to me the distinction is plain enough. On the bill of lading in 
Phillips V. 'Clark (2 C. B. N. S , 156), the owner was not to be accountable 
for ‘ leakage or breakage,’ t.e., leakage or breakage caused in the ordinary 
course of shipment and landing or from uupreventible causes during the voyage, 

‘ the result of mere accident where no blame was imputable to the master and 
fca: which, but for the stipulation in question, he would still have been liable,’ 
in the words o.f Ckowdeg, J. ;.but there was nothing in that contract which 
exempted the owner generally from ffbe negligence ol his olhoers or servants, 
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and Ohisf Justine CocKBITRN in his judgment admits that ' a carrier may protect 
himself from liability for loss or damage to goods intrusted to him to carTy 
even if occasioned by negligence on the part of himself or his servants, provided 
any one is willing to contract with him on sucli terms ’ Ch'ill v. The General Iron 
Screw Collier Company (37 L E., 3 C P , 205; and The Duero (L.R , 2 Admr , 393)|| 
support this view. In the last case it was said a sliipowner was not in the 
category of a common cairier. Sir E Phillimorio said ' Assuming, for the 
sake of argument, that the shipowner was in the category of a common canrier, 
still it would be competent to him, under tlie authorities, to have protected 
himself from liability by sucli a lull of lading as this [494] at all events, if 
not to have protected himself from the negligence* of the servants vs'hom he 
employed.’ It must be observed thiit it must he presumed that tins bill of 
lading was accepted deliberately by the plaintiffs, thougli it was, of 
course, competent to tliern to have lefused so to accept it The con¬ 
tract does not appear to me in itself to have been unreasonable. There is also 
a decision of the High Court of Bombay, Giahavi v. IJiU (10 Bom H. C., 60), 
in which it was held that as no negligence had been pro\ed the mastei was 
not protected bv the exce[)tion ‘ damage fiom negligence’, the converse of 
course holding good that ii he had proved negligence ho would have been 
protected. 

“ It was stated in the argument foi the defendants tliat the High Court of 
Calcutta, in the case of Nuiul Coomrti Dutt \ The 1’ and 0 Co. (an um'eported 
case) decided by Mr Justice Pheak on 14th .lanuarv 1876, had also held to the 
like effect on a similar clause m the lull of lading 

“It appears to me to ho he\ond all doubt settled that a ship-owner may 
limit his liahilit}, in losjiect to loss of oi' damage to goods w'hicli he contracts 
to carry, and that the (loiivt will not go into the reasonableness or unroasoiyible- 
ness of the contract 

“ The plaintiffs have submitted ten ciuestions, but it appears to me that 
the answer to the second question ..s practically an answer to the whole of 
them. The answer to that question, in mv opinion, is that the defendants 
can, by a special contract, such as this lull of lading, get rid of their liability. 
The other questions only set out the aiguments which were advanced for the 
plaintiffs in support of their contentions 

“ With regard to the tlnrd and fourth questions it may be observed that 
the practice with regard to the granting of lulls of lading was not in dispute, 
but the mate’s receipt states that packages aie received subject to the condi¬ 
tions in Company’s form of bill of lading to be granted for these goods.’ This 
notice is sufficient to put a shippei on enquirv, and the plaintiffs admitted 
that they took no exception to the torins of the bill of lading when it reached 
them. It must, therefore, 1 take it in the w'ords of Sir E PhillimobE, be 
presumed that * the hill of lading was acci^ited deliberately ’ 

[4933 “ On the facts as set out and relied on by the plaintiffs I was of 
opinion that the defendant Company was entitled to the judgment of the 
Court, and that the suit should bo dismissed, and I have accordingly dismissed 
it subject to the opinion of the High Court on the question, whether on the 
facts as stated by the jilaintiffs the defendant Company is not exempted from 
the damage caused by the neglect and default of the officer of the ship and the 
other servants of the Company in lauding the show case. 

“ It may be that if the plaintiff’s had framed their cause of action differ¬ 
ently and had not alleged and undertaken to prove carelessness and negligence 
on the part of the servants of the defendants but had thrown upon them the 
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onus and odium of proving negligence of their own officer and servants as an 
answer to the claim, the result might have been different, or if the officer had 
been sued instead of the Companj^. But when the plaintiffs undertake to 
prove the negligence of the defendant's servants they, iii effect, establish the 
I^Companv’s defence In the Bombav case the defendant failed to prove his 
own negligence , he failed to show that he was a person not to be trusted 
with the carriage of goods, and as a consequence he had to pay. This may 
seem an extraordinary and not altogether satisfactory state of things, but it 
would appear to be the law on the cases cited. Mr. Leggett in his work on 
Bills of Lading, p 245, points out that there is something to be said for the 
ship-owners’ view and in - favour of the decisions which have been quoted. 
For the ship-owners it was said ‘ We find sea-worthv vessels with certifi¬ 
cated masters, mates and engineers, w'e do our best to secure immunity from 
sea-damage, but if our servants act negligently and mjui’e our interest, and 
at the same time inflict loss upon the goods on board, the fault does not rest 
with us, and we wnll not convey merchandise by our ships unless we are 
exonerated horn all liability for the acts of the masters and crew over whom, 
.when they leave port, we have no further control.’ And the learned author 
goes on to point out that. ‘ the question was then narrowed to that of a con¬ 
tract for the carnage of goods under conditional terms. The merchant was 
not compelled to forward noi the ship-owner to carry the goods , but if the 
former consented to the terms of [496] the latter, then the agreement rested 
on the limitation of liability as expressed in the bills of lading. A ship-owner 
insures his vessel against perils of the sea, but the destruction inflicted by 
winds and the waves does not include the at times equally disastrous losses 
brought by the carelessness or ignorance of his servants ’ 

“ The costs of the leference have been deposited by the plaintiffs " 

“Mr Barrow appeared for the Defendant Companv. 

No one appeared for the Plaintiffs 

The Opinion of the Couit (Garth, C J . and Cunningham, J.) was as 
follows — 

The Small Cause Court Judge having found as a fact that the plaintiffs 
in this case accepted the terms of the bill of lading, we think that we cannot 
do otherwise than confirm liis judgment 

The defendants, of course, are not subject to the provisions of the Carriers 
Act , and they have a right to impose upon shippers any terms, however 
unreasonable, which the latter think jirojier to accept They may thus free 
themselves from the consequences of their own negligence or default, however 
gross or willul. 

So long as the law allows one class of carriers to insist upon contracts of 
this kind, and the public submit to have their goods carried upon such terms, 
Courts of Justice are quite powerless to protect them. 

Judgment affirmed. 

Attorneys for the Defendants . Messrs. Bat row d Orr. 

NOTES. 

[An cvpption agaui'it ncgligenco is valid, when it is a lorm of the contract •—10 Cal., 
489 ; 13 Bom., 571 , BO Mad.. 79 at 88 (iier MlRLER J ) 16 M L. J., 573 ; 1 M L. T., 387 ; 
32 Mad., 9d 18 M. L. J., 497 ; 4 M. L. T. 110 See also 13 Bom , 571; 22 Bom., 184.] 
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PANYB OHUNDEB SIRCAH &o. V, HUROHUNDER &c. [1884] I*L.R. 10 Cal. 497 

[ 10 Cal. 498 ] 

APPELLATE CIVIL. 

The 12th Februai-y, 18H4. 

Present: 

Mr. Justice McDonell and Mr. Justice Field. 

Panye Chuntler Sircar and others.Plaintiffs 

versnt 

Hurchunder Ghowdhry and another .,. Defendants.' 

Bight of suit — Sale, in excctition of (le,cree—Bight of pwichaw 
under previous private sale- Notice of tiansfer -Landloid 
and Teuant—Bengal Art VIII of 1809, s 20. 

The pliuntitl purchased undcir .i private ooii’’ejance from the registered tenant of a 
permanent trarislemble interest in land such as is described in ,s '2C> of Bengal Act VIII ol 
1869, but no notice of the tiansfei was cm] gnen <0 the /amiiidar The zamiiidar sulise- 
quentl} brought a .suit against the tenant for arrears of rent, and obtained a decree, in 
execution of which lie caused the tenure to be sold, and himself became the purchaser The 
plaintiil took proceedings undei s 311 of the Civil Proccdun- Code to .se( aside the sale, but 
his application was lejected on the ground, an erroneous one, that ho was not a proper parti 
to take such iirocecdings, and he did no appeal against the order rejecting it I/eiit, in a 
suit brought .ig.i]nst the zamiiidar and the tenant to set aside the sale, that in the absence 
of fraud the suit was not maintainable The plaiiitifT might have satisfied the rent decree 
and so prevented the sale, or he might have appealed against the ordei rejecting his applica¬ 
tion to set it aside . but having done neither, and the z.iinindar having had no notice of the 
transfer, the plaintiff was not entitled to treat the proceedings in the rent suit as a fUillity 
on the ground that he was not .i party to that suit 

The plamtifls sued for a declaration of tlieir title as proprietors of a taluq, 
of which they alleged they became possessed by purchase partly from one 
Runa Bhina on the 12th Bhadro 1280 (27th August 1673) by private convey¬ 
ance, and partly by purchase at an auction-sale in execution of a decree 
against Lala Mahomed Mondul, and the second defendant Slier Mahomed 
Mondul on the 20th March 1877. 

The plaintiffs alleged that the first defendant, who was the pioprietor of 
the zaraindari to which the taluq appertained, had on the allegation that it 
constituted the jama of the second defendant, and acting in collusion with that 
defendant, who had, the plaintiffs alleged, never been in possession, obtained 
against the second defendant without the knowledge of the plaintiffs, an 
ex parte decree for arrears of rent of the taluq in execution of which decree he 
had fraudulently, and in an irregular manner, brought the taluq to sale on the 
27th December 1879, and had himself become the purchaser. The irregularity 
complained of was the omission to issue any purwana of attachment, or 
notification of sale, either when the sale was originally fixed or after a postpone¬ 
ment which took place, in consequence of which omission there jiad been a 
small attendance of purchasers, and the first defendant had purchased tlie jivo- 
perty much below its value. 

The plaintiffs took proceedings under s. 311 of the Civil Procedure Code, 
to set aside the sale, hut their petition was rejected on the 23rd January 1880. 

• Appeal from Appellate Decree No. 1127 of 1882, against the decree of J III Kirkwood, 
Eaq., Judge of Mymenmngli, dated the 81st March 1882, affirming the decree of Baboo 
Jogendra Nath Mnkherj'i, Muiisiff of Ghosegaon, dated the Q8th Fobriin.rv 1881. 
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They therefore brought this suit to [498] have the sale declared void on the 
ground of fraud and irregularity, and for a declaration of the right to posses¬ 
sion of the taluQ. 

The first defendant alone appeared to defend the suit. His allegations 
were, that the ijropertv was not worth so much as stated by the plaintiffs, and 
the suit had been greatly over-valued , that the order rejecting the plaintiffs 
application under s 311 was final, and the plaintiffs themselves were not the 
judgment-debtors, and the suit therefore not maintainable ; that the plaintifts 
vendors had no right to the property, and tlierofore could convey none to the 
plaintiffs, whose names, moreover, were not registered in the senahta of the 
zammdaii, that the taliiq was sold for arrears of rent of the entire raahal due 
to the first defendant, and theieforo tlie plaintiffs’ right was extinguished. 

The defendant denied that there had been any megularitv, illegality, or 
fraud, in the conduct of tlie sale at winch he had purchased the taluq, which 
he alleged was registered in the at-) ishta in the names of the second defendant 
and his brothoi Lahu Mahmud, against whom the decree, in execution of 
which the taluq hail lieon sold liad been obtained. 

Tlie Munsilf lound there had been no fraud by the first defendant m the 
proceedings against the second defendant, that the first defendant had no 
notice of the plaintiffs’ purchase, and their names were not entered in the 
serishtn , tfiat whatever right the plaintiffs might iiave had was extinguished 
by the sale in execution for arrears of rent , and that the plaintiff's, liaving 
applied to set aside the sale undoi s 311, and that application having been 
rejected, could not now sue to set aside the sale on the ground of irregulanty. 
Hetheretoio dismissed the suit, and an appeal hv the plaintiffs was dismissed 
by the Judge 

The plaintiffs appealed to the High Court. 

*’3ahoo Cinaholi Mookciife foi the Apiiellants 

No one appealed foi the Respondents 

The following Judgments weie delivered bv the Court (McDoNELL and 
FlElil), JJ ) ■- 

Field, J. - In tills case the appellant is the puicliasei under a private con¬ 
veyance of a taluq oi tenure such as that defined in [499] s 2f) of Bengal 
Act Vlll of 1869, tliat is, a permanent transferable interest in land intermediate 
between tlie zunindar and the cultivator. The /.amindar, defendant No. 1, 
brought a suit foi lent against defendant N(> 2, who was the tenant of the 
tenure wliose name was registered in the /.amindari serishta. He obtained a 
decree, brought the tenuie to sale, and himself became the purcViaser. The 
plaintiff m tins suit seeks to assert his right to the tenure, setting up a title 
based upon a jiiivate conve\ance from defendant No. 2 alleged to have 
been executed hefoie the proceedings m the rent suit. No intimation of this 
transfer was foinially given to the landlord , and it has not been shown—1 
may say attempted to he shown—that he was aware of it. 

There can he no doubt that the execution sale, under whicli defendant 
No 1 purchased, was not a sale ol the tenure itself under the provisions of the 
I'ent law, but that it was a sale in execution under the provisions of the Code 
of Civil Prpeedure (Act X of 1877), and in this respect the present case differs 
from the Full Bench case of Sham Cliavd Koondo v. hrojo Nath Pal Ghwidhry, 
(21 W R , 94). It is contended that all that passed by that sale was the right, 
title and interest of defendant No 2 , that inasmuch as the defendant No. 2 
had, before the rent suit, couve>ed away his interest to the plaintiff, there was 
no right, title or interest in him which could pass by the sale; that the title to 
tlie tenure is tiiorefote in the plaintiff, who purchased honCt fide a transferable 
tenuie and that he must succeed in the present suit. 
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I may first observe that an execution sale under the provisions of Act X 
of 1877 lb something different from an execution sale under the old Code (Act 
VIII of 1869). What was sold under Act VIII was “ the right, title and 
interest of the judgment-debtor.” These words were omitted from the Code 
of 1877, and what was sold undei that Code was the property of the judgment- 
debtor, that is, the thing itself was sold and not the judgment-debtor’s right, 
title and interest in that thing The Code ot 1877 contains provisions for 
ascertaining and defining the judgment-debtor’s interest in the property about 
to bo sold, and there was one section (313) in that Code which allowed the 
purchaser to have [dOOi the sale set aside, if it weio shown tliat the judgment- 
debtor had no saleable interest in the jjroperty., 1 do not think it necessary 
on the present occasion to determine what may be the effect of these provisions 
as compared with the provisions of the Code of 1859 in connection with the 
question of what passes to a purchaser at an execution sale I think that the 
present case must be dealt with upon its own grounds The plaintiff, not- 
wnthstanding his own laches, had two courses open to him in order to save the 
tenuio from sale. When the landlord obtained a decree lor rent, he could have 
satisfied that decree and thus pievented tlie sale lie had a second course 
under the provisions of the Code of 1877 Section 311 of that Code provides ; 
“ The decree-holder or amt person whose imimeextble propeity has been sold Jtiay 
apply to the Coiat," &c., and it has been decided [see Bhaqabuti Ohuni Bhutta- 
charjee Choud))/ v- Bisheshwai Sen (I L K., 8 Cal, 367 , 10 C L, R , 141) and 
the cases tliere quoted! that the words “ ant/ pci son trhose immoveable property 
has been sold ” ineJudo persons, otliei than the judgment-debtor In the present 
case the plaintiff did make an apjilication undei s 311 That application was 
rejected on the ground that he had no locus standi. It was open to him to 
have appealed against the order rejecting Ins ajijilication. Tliere being thus 
two courses open to the plaintiff to prevent tlie sale of the tunme which he is 
alleged to have purchased, he did not avail Ininscll of one ol them, and by a 
wrong decision of an infeiioi Court, upon the construction ol the Code he was 
prevented from availing Inmself of the other. He lias now biought a regular 
suit, and the question is, whether he is entitled to tieatthe proceedings in the 
rent suit, and the sale in execution as a nullity so lavas be is concerned, on the 
ground that he was not a party to that suit It appears to me tliat he is not so 
entitled. Accoiding to the common law, quite apart Ivom any statutory jjrovi- 
hions, when a tenant transfers Ins inteiost to a thud pe' son, in oidei to discharge 
himself from futuie liahiht\ for rent, and m older that the ‘ransfeiee may have 
the advantages of the tenancy, one or both ol them must give notice to the 
landlord. In tins country s ol the Rent Law expressly imposes the duty 
of giving notice ujion all translerees of tenures, such as aio described in 
Cdol] that section, and the tenure in the i)ic.sent case is one of those 
tenures. The tenant, the transieroi, gave no inlormation of the transfer to 
his landlord, and the plaintiff, the transferee, gave no intimation oi his puichase. 
This being so, the latter has by his own laches placed himself m the disadvan¬ 
tageous position which he now' occupies In the couiseoi the argument the 
case was put to us of a decree-holder wdio attaches and sells in execution of his 
decree property which belongs not to his judgment-debtor, byt to a third 
pei'son, and we w'ere asked wliether it could be contended that such a sale 
would convey a good title 1 think it could not be so contended, but tliat is a 
very different ease from the case which we have now before us. When a 
decree-holder seeks to execute Ins decree against property, moveable oi immove¬ 
able, it is his dut^ to make sure that tlie property winch he brings to sale in 
execution is the propert\ of his judgment-dobtor, and, if he makes any mistake, 
be does so at his own peril The circumsta,rices ol the present case are, I think, 
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an exception to this general rule. The landlord, the decree-holder, knew that 
the person whom he sued was bis tenant. No doubt'that tenant had by law the 
right to transfer his tenure, but the same lawr cast upon the transferee the duty 
of giving the landlord due notice of the transfer, and unless the transferee 
discharged the duty so cast upon him, the landlord was not, in iny opinion 
bound to look beyond the information contained m his scnshta, and can¬ 
not be affected with knowledge of a fact not communicated to him by 
the person whose dutv it was to communicate it. It will be borne in 
mind that he had not this knowledge from any othei source and no ease 
of fraud has been made out In this exceptional case, therefore, the 
duty was, not upon the decree-holder, but uixm. the person who now comes 
into Court, and asks for redress. That person has been guilty of neglect in the 
transaction itself—neglect of a dutv expressly imposed on liiin by tlie law— 
wliilst the landlord, against w'hom he seeks rediess, has committed no wrongful 
act, and has been guilty of no omission of duty It appear.s to me, therefore, 
that the plaintiff is estopped by his own omission from saying m this suit as 
against tlie landlord that he liad acquired a good title to the tenure. Then, 
there is another considei ation Section 316 of the Code provides that the sale 
certilicate shall, so [502] far as regards the parties to the suit and persons 
claiming through oi under them, vest the title to the property in the purchaser. 
In the case now liefore us, the plaintiff claims under one of the parties to the 
rent suit, that is, the defendant, and I think that the provisions of this section 
,are therefore applicable to him 

1 am therefore of opinion that although tiie tenure in this case w'as sold 
under the jirovisions of the Code of Civil Procedure and not under the special 
provisions of Bengal Act VIII of 1869, the plaintiff is not entitled to succeed 
in this suit. 

We dismiss this appeal, but without costs, no one ap])earing for the 
respondent 

McDonell, J. —In this case it is found b> the Court below that the 
zamindar was entitled to sell the whole tenure, and the sole question W'e have 
to decide is, whether lie actually sold it. Both the Courts lielow have found as a 
fact that the whole tenure was sold, that the tenure was ptoceeded against and 
regarded as liable, and that the sale proclamation and sale certificate show that 
the tenure was sold Under these circumstances 1 do not think that we ought 
to interfere, although there may have been inegiilarities in the sale proceedings, 
and I would therefore dismiss this appeal 

-— Appeal rItsnktsHed. 


NOTES. 

[ WHO CAN APPLY UNDER SEC. 311 C. P. C , 1882, (0 21, R 90, C. P C , 1908) 

The wordf, ‘ aivj pej.inn whose intetesh -ue needed by the sale ’ have bt-cti substituted m 
the Code of 1908 for the words nntj person whose xninwi'eablc innperty has been sold tinder this 
chapter.’ 

A person who claims to be the purchase) of .i tenure prior to attachment from the 
judgment-debtor whose interest m the tenure has been sold in execution of a decree for its own 
arrears of renti', entitled to apph under this rule as his interests are ccitainlij affected by the 
sale ;—10 Cal., 496; 9 C W. N. 134 (137) , 22 OaL, 802 distinguishing 1.5 Cal , 488 P. B., 
where a purchaser of immoveable property from the judgment-dcjbtor prior to attachment 
was held to be not entitled to .ipplj under this lule Seo also 16 Mad., 476 A beneficial 
owner of property is cutiElcd to apply under this rule where immoveable property has been 
sold in execution ef a decree against the ostensible owner •—20 Gal., 418 , 19 Mad,, 1G7. 

Sec also 17 C W. N 80,10 C. W. N 176 1C L. J. 68; (1914) M. W. N. 147, as 
regards tho scope ol the rule 3 
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ABUT SAHOO Ac. V. PRAKPHONK PYKURA [1884] I.L.R. 10 Cal. 503 

[10 Cal. 502] 

APPELLATE CIVIL. 

The 6th March, I8H4 
Present . 

Mr. Justice Tottenham and Mr Justice Norris 

Arut Sahoo and another . Defendants* 

versus 

Prandhone Pykura.i^lamtiff 

Landkml and Tenant — Occupaua/ oj hovustead land — llif/hiof Inndlntd to 

determine tenancy 

The mere record of the name of a tenant, who is found m occup.tiiou of a paiticular 
piece of land, in Settlement proceedings, and of the icnt payable b> him does not in vest him 
with any permanent title to hold it 

Where an estate, atone time the property of the (lOveinmeiit, was as a khas mohal 
settled rvotwari for a period of 80 years from 1,247. and whore in such Scttloraeiit A was 
recorded as tenant of the land at a stated rent //e/dthat the (Vmrt was not bound to picsunic 
that the origin of A’s title was a grant to continue in perinanent possession 

[503] Prosjinno I'twinnree Dehen v. Hutton Hepan/ (f. L R. 8 (3al , (-196), Addattu 
Charan Doif v, Peter Doss (id B L R , 117 , 17 W. R , followed 

This was a suit foi eiectmoiit, upon a notice to quit, in roRaid to i 
ghoonts and 13 hiswas of homestead land whicli the defendants and their 
ancestors had held over since the Government Settlement at an annual rent of 
nine annas and seven pies. The defendants in answei denied the receipt of 
notice, and disputed the plaintiff’s right to eject them. The first Court, though 
found that not only liad notice to quit been given, but also tliat it was sufficient, 
and held that by virtue of the Settlement made by Government the defendants 
acquired a title to hold the land at the same rent until a new Settlement 
should be made, and accordingly dismissed the suit On appeal the Judge revers¬ 
ed the decision of the Couit below, holding that tlie piotection claimed by the 
defendants could only be claimed by a tenant on the gvouml that ho had 
acquired a right of occupancy, or that the lease under which he held had not 
expired, but that neither of their contentions weie or could be jileadod in this 
case. Ho was fuither of opinion that, though the defendant had been allowed 
to hold the land for a lengthened jienod without a lease at a small rent, that 
fact was not in itself sufficient to prevent them being ejected by the owner, 
and that there was nothing in the Settlement proceedings to justify the decision 
of the Court below. He accordingly reversed that decision and gave the 
plaintiff" a decree with co&ts. The defandants now specially appealed to the 
High Court. 

Mr. B. M. Twidale for the Appellants. 

Baboo Koruna Stndhu Mookerjee for the Respondent. 

The nature of the contention raised on the appeal is sufficiently stated in the 
Judgment of the Court (Tottenham and Norris, JJ.) which was delivered by 

* Appeal from Appellate JJecrec No 589 of 1883, against the decree of W. Wright, Esq., 
Subordinate Judge of Cuttack dated 29th of December 1882, reversing the decree of Baboo 
Surrey Kishto Ghatterjee, Munsift of Jajpur, dated the 31st of August 1881 
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Tottenham, J. —This was a suit to eject the defendant, after notice to 
quit, from a small piece of homestead land in respect of which it has been 
found that no right of occupancy could be acquired. 

C504] The estate was at one time the property of Government, and as a 
khas mehal it was settled ryotwari for a period of 30 years from 1247 B. S. 
In that Settlement the defendant was recorded as tenant of the land in suit at 
a rent of nine annas seven pies per annum. Subsequently the plaintiff became 
proprietor of the estate. The first Court held that by virtue of the Settlement 
made by Government the defendant acquired a title to hold the land at the 
same rent until a new Settlement should be made, and that this action to 
eject him would not lie. • ^ 

The lower Appellate Court was of opinion that the fact that defendant 
had been permitted to hold the land for a lengthened period at a small rent was 
not per se sufficient to protect him from ejectment by the owner ; and could 
see nothing in the Government proceedings at the Settlement to justify the 
Munsifl’’8 inference in the matter The Court accordingly made a decree in 
favour of the plaintiff. 

Before us the pleader for tlie appellant has contended .— 

Is/.—That the Munsiff’s view of the effect of the Settlement was right, 
and that the plaintiff was bound to respect that Settlement. 

2iui. —That the Court below ought to have presumed from the circumstan¬ 
ces of the case that the origin of defendant’s title was a grant to continue in 
permanent iiossession. 

We think that neither of tJiese contentions can prevail. 

.\s to the first it seems to us that the mere record of the name of a tenant 
who is found in occupation of a particular piece of land in Settlement proceed¬ 
ings, &nd of the rent payable by him, does not invest him with anv permanent 
title to hold it, and admitting that the puichaser from Government was bound 
to respect the Settlement made with the ryots during its currency, that consi¬ 
deration would not bar the present suit which was brought after the termination 
of the period of that Settlement. Any furthei Settlement must be made not 
with the tenants, but with the proprietor of the estate. 

As to the second contention the authorit\ cited is Gooinda (Jhundra 
tSikdar v. Ayiniiddm Sha Bmvus (11 C. L. B,., 281). But that case lays 
down no more than that the Court is at liberty to m-esume if it thinks fit 
from the particular,ciicumstauces of a case that the [305] land was grant¬ 
ed for building purposes, and that the grant was of a pennanent character 

We cannot hold that in the present case the Appellate Court committed 
an error of law' in not making such presumption. 

On the other hand, the plaintiff’s right seems to be established by the 
authority of the cases, Addaito Charan TJey v. Peter Doss (13 B. L. R., 417 ; 
17 W. R., 383) and Proaunno Coomar Dcbca v. Buttov Bepary (1. L. R., 3 
Col., 696). We must dismiss this appeal with costs 


Appeal dismissed. 
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APPELLATE CIVIL. 

like 19th February, 1HH4. 

Present: 

Mr. .Tustice Mitter and Mr. Justice Maclean. 


Lalla Dabee Pershad.Plaintiff 

versus 

Santo Pershad and others....Defendants.' 


Interrogatories—Failure to answer within the, time limited—Dismissal of suit 
—Civil Procedure Code,, Act XIV of 1882, Ch. X, ss. 121, 126, and 136, 
The question ae to whether the Courts below have exercised a proper discretion in 
dismissing a suit under s 136 t of the Civil Procedure Code is one into which the High Court 
will not enter on special .ippeal 

When interrogatories are delivered with the leave of the Court under s. 121 of the Civil 
Procedure Code, and the Court orders such interrogatories to bo answered within ten days 
under s. 126, there is virtually an order passed under the provision of Ch.sp X of the Code , 
and consequently upon the party mtorrog.ited failing to comply with such order the Court has 
the power to pass an order under s. 136 

In this suit, which was instituted on the 24th April 1880, the plaintiff' 
sought to have his right determined to, and his possession confirmed in 16 
cottahs of land with certain trees thereon He also sought to have certain 
orders of the revenue authorities in respect of the boundaries of the land can¬ 
celled, and to have it declared that the land and trees in suit were situate,within 
his milkmt village and not in that of the defendant 

The defendant filed his written statement disputing the claim, and on 
the 11th August 1880 caused interrogatories to be delivered to the plaintiff’s 
pleader, the return to which was ordered to be [806] made within ten days. 
More than that period having elapsed, and no answer having been filed, the 
defendant on the 31st August applied under s 136 of Act X of 1877 to have 
the suit dismissed. The hearing of that application came on before the Munsiff 
on the 3rd September, and the plaintiff contended that that section had no 
application, hut the Munsif held that the section did apply and accordingly 
dismissed the suit. Before, however, that order was passed the plaintiff 
applied for further time in which to answer to be granted him, but the Munsif 
refused to grant him any further time on the ground that such application 
was made too late. 

•Appeal from Appellate Decree No 88 of 1883, against the decree of .T Tweedio, Esq,, 
Judge of Shahabad, dated the 27th of September 1882, affirming the decree of Baboo Bhago- 
butti Churn Mitter. Munsiff of Arrah, dated the 3rd of September 1880. 

t [Sec. 136 —If any party fails to comply with any order under this chapter to answer 
interrogatories or for discovery, production or inspection, which 
Consequences of failure to has been duly served, he shall, if a plaintiff, bo liable to have 
answer or give inspection his suit dismissed for want of prosecution, and if a defendant, 

to have his defence, if any, struck out, and to be placed in the 
same position as if he had not appeared and answered ; 

and the party interrogating or seeking discovery, production or inspection may apply to 
the Court for *n order to that effect, and the Court may make such order accordingly 

Any party failing to comply with any order under this chapter to answer interrogatories 
or for discovery, production or inspection which has been served personally upon him, shall 
also be deemed guilty of an offence under section 188 of the Indian Penal Code 3 
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On appeal the Judge held that the Muusiff was right in refusing to grant 
further tinse, and in dismissing the suit. The appeal was therefore dismissed 
with costs. 

Against that order the plaintifif now speoially^appealed to the High Court. 

Baboo Abinash Chunder Banerjee for the Appellant. 

Baboo Kah Kissen Sen for the Eespondent. 

The Judgment of the Court (MiTTEB and Maclean, JJ.) was delivered by 

MittePf J. —Whether in this case the Courts below have exercised the 
discretion under s. 136 properly or not is a question which we cannot enter 
into in second appeal, and ,we express no opinion upon that point, but as 
regards the question whether the lower Courts had any power to deal with the 
case under s. 136, we are of opinion that the objection taken before us is not 
valid. When interrogatories are delivered with the leave of the Court under 
s. 121'', the Court orders these interrogatories to be answered within ten days 
from the date of service thereof under s 126 Therefore, there is virtually an 
order passed under the provisions of Chap. X That being so, if the party 
interrogated fails to ooraply with that order, the Court has the power to pass 
an -order under s. 136. 

We are therefore of opinion that the contention of the appellant that 
8. 136 has no application to this case is not correct 

We therefore dismiss this appeal with costs. 

Appeal diamiued. 


NOTES. 

[ lit (lS9t) 18 Cal , 420 F. B this case was overruled as regards interrogatones 
In (1894) 19 Bom., 807 (809) it was held that an appeal la> agamst an order dismissing 
a amt under sec 136 C P 0,1832.] 


* [Sec 121 —An> party may at any time by leave of the Court, deliver through the Court 
• interrogatories in writing for the examination of the opposite 

Power to deliver interro- party, or where there are more opposite parties than one, any one 
gatories. or more of such parties, with a note at the foot thereof stating 

which of such interrogatories each of such persons is requir^ 
to answer. 

Provided that no party shall deliver more than one set of interrogatones to the 
person without the permission of the Court, and that no defendant shall driver interro»- 
torles iot the examination of the plaintiS unless such defendant has previously tenders a 
jie written statera^t and such statement has been received and placed on the record.] 
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CS07] APPELLATE CIVIL. 


The 12th Febniary, 1884. 

Present: 

Mb. .Tustice McDonell and Mr. Jttstice Field 


Merjah Janand and another. Defendants. 

versus 

Kristo Chunder Kinoo Lahary. *... . Plaintiff ' 


Ees judioata —Decision of Collector in measurement proceedtnqs—Bengal 
Act VTIJ of 1869, s 18—Jurisdiction of Collector. 

If a Collector professing to proceed under the provision of s 38, Bengal Act VIII of 1869, 
does not ascertain the existing rates of rent, but proceeds to assess the rents, in other words 
to determine what rates are in his opinion fair and equitable, he exceeds his jurisdiction and 
his proceedings are null and void But if ho has properly exercised the jurisdiction conferred 
on him by that section, his proceedings ,irc conclusive between the parties in .i subsequent 
yiit for rout 

In thjs case it was lield that it did not plainly appear in the face of 
the proceedings'that the Collector had not properly exercised the lurisdiotion 
conferred upon him. The facts of this case are sufticiently stated in the 
Judgment of the Court (McDonell and Field, .1.1.) 

Baboo Nil Madhuh Bose for the Appellants 


Baboo Crnia Sunkei- Moozumdai for the Bespondent 

Field, J. —This was a suit for rent. It was biought upon the basis of a 
jamahandi or rent-roll which was drawn up by the Collector in previous pro¬ 
ceedings under the provisions of s. 38 of Bengal Act VIII of 1869. The only 
point which has been pressed upon us is that the proceedings of the Collector 
and the jamahandi drawn up by him were ultra, vires, and that the defendants 
in the present case are not bound by them, because the Collector did not 
ascertain the existing rates of rent [308] (that being wha,t s. 38 empowered 
him to do), but assessed rates, which were really enhanced rates. Several 
previous decisions of this Court have been referred to in the course of the 
argument by the learned vakeel for the appellant. We think there can be no 
doubt that if a Collector, professing to proceed under the provisions of s. 38 of 
the Rent Act, does not ascertain the existing rates, but proceeds to assess rates, 
in other words proceeds to determine what rates are in his opinion fair and 
equitable, he exceeds his jurisdiction and his proceedings are null and void. On 
the other hand, if the Collector exercises properly the jurisdiction conferred 
upon him by the section, then we think that his proceedings are conclusive 
between the parties in any subsequent suit for rent. There is * distinction 
between those oases in which the tenants have appealed against the proceed¬ 
ings had under s. 38, and another class of oases in which the proceedings had 
under s. 38 were sought to be used as evidence in a subsequent ^it for rent 

•Appeals from Appellate Decree Nos. 1073 and 1079 of 1882, against the decrees of Baboo 
Nobin Cbundet Qhose, Bai Bahadur, First Subordinate Judge of Zillah Mymensingh, dated 
the 30th of March 1882, affirming the decree of Baboo Bepm Ohunder Rai, Bai Bahadur, 
Additional Munsiff of Netreona, dated the 25th November 1880. 
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It is clear that in the first class of cases, questions might be raised which 
could not properly be raised in the second class of oases. In the second class 
of oases the proceedings of the Collector are used as a judgment, to show that 
the question as to the rates of rent is res judicata between the parties. It is 
a rule laid down by the Evidence Act in accordance with principles long 
established that the judgment of any Court when offered in evidence in a sub- 
, sequent proceeding may be shown to have been made without jurisdiction, and 
therefore to be void. In exercising the special powers conferred by s. 38, the 
Collector is bound to conform strictly to the provisions of the section, and if it 
plainly appears on the face of his proceedings that he did not so conform, a 
finite effect cannot be given, to those proceedings and the judgment in which 
they have been embodied. What we have then to consider in the present 
case is wliether it plainlj appears on the face of the proceedings of the Collector 
that he was not properh exercising the junsdiction conferred upon him 
by s. 38. We have t'ead those proceedings, and it appears to us that it 
does not so appear. Theie are expressions used in the Collector's decision 
and in the judgment of the Judge to whom an appeal was preferred 
against that decision, which may appear equally [3093 applicable to 
ascertaining or assessing rent, but when these expressions are read with 
the context, it does not appear to us that the Collector or the Judge did 
otherwise than asceitarn the then existing rates of rent. In one passage 
the District Judge says ■ “ The ryots of the mahal, the Amin said, had 

not, on account ol the enmity which existed, given tho exact rates, but he ascer¬ 
tained the rates from certain persons who bad previously been ryots in the 
mahal.” It also appears that certain previous butwara proceedings were used 
by the Amin, and these hutvma proceedings would show the then existing rates, 
not recent or new enhanced rate. It, therefore, appears to us that there is 
nothirg on the face of the proceedings to show that the Collector did other* 
wise than ascertain the existing rates, and that the Collector’s proceedings 
and the jamabandi are binding on the royts. 

Then it is argued that it appears from one passage in the District Judge’s 
judgment in the proceedings under s. 38, that the question of the Collector 
exceeding his jurisdiction was raised, and that the Judge declined to entertain 
it. If this were so, if the question was raised and the Judge declined to enter¬ 
tain it, it would be impossible to say that the question so raised, but not 
heard and determined, was ics judicata The passage relied upon is this: 

“ Prom the Collector’s order the present apjjeal is preferred. The first ground 
of appeal is to the effect that, inasmucli as the petitioner moved the Civil Court 
with the intention of illegally enhancing the rent of ryots, his petition was 
liable to be rejected The intention, however, of the petitioner cannot now be 
considered, the present appeal being from the order of the Collector and not 
from that of the Subordinate Judge, admitting the right of the petitioner to an 
order under s. 38 of Act VIII of 1H69.” What the intention of the petitioner 
under s. 38 may have been is not material. The question which would have 
been material, and which does not appear to have been raised in the passage, 
which 1 havj^ just cited, is whether the landlord was unable to measure the 
land comprised in his estate, by reason that he could not ascertain who were 
the persons liable to pay rent to him in respect of such land. There is no 
allegation that, although he alleged himself to be unable to [ 810 ] ascertain 
the i^rsons liable to pay rent, he might have ascertained who those persons 
were if he had wished to do so. This being so it appears to us that there is 
nothing in the passage relied upon by the appellant’s vakeel to show that tlw 
question of Jurisdiction was raised, and that the District Judge in the former 
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pvoeeedini^ deoHsed to entertain it. This appeal must therafore be dismissed 
with eosts. 'Biis judgment will apply to No. 1079;t , 

Appeal dtsniused. 


CSli] PEIVY COUNCIL. 


The 29Lh and SOth Novctnbei, IbHJ, 

Present; 

Lord Fitzgerald, Sir B. Peacock, Sir R. P. Collier, 

Sir R. Couch, and Sir A. Horhodse. 

Achal Ram.Defendant 

versus 

Udai Partab Addiya Dat Singh.Plaintiff. 

[On appeal from the Court of the Judicial Commissioner of Oudh. 

“ Oudh Estates Act” 1 of 1861), s. 8 — Taluqdar m the second list — 
Estate descending to single heir — Primogenitme. 

In the “ Oudh Estates Act,” I of 1869, rules woio laid down as to the title of taluqdars 
whose estates the iaovernmeiit h^id created, and as to the mode of succession thereto. 

On a question whether or not a taluq, to which the Act was applicable, descended according 
to the rules of lineal primogeniture, held, that where a taluqdar's name was entered m the 
second, but not in the third, of the lists m<iiut.iincd under the above Act, the estate, although 
it was to descend to a single heir, was nut to lie considered as passing according to the rules 
of lineal primogeniture. 

Appeal from a decree of the Judicial Commissioner of Oudh (25th January 
1881), reversing a decree (20th June 1880) of the Officiating District Judge of 
Faizabad. 

The question raised on this appeal related to the right of succession to 
the Birwa taluq in the pergunnah, tahsil, and district of Gonda, with the 
appurtenant estate of Mehnaon 

The Birwa taluq was inserted in the first and second of the lists main¬ 
tained under the Oudh Estates Act, I of 1869, as having belonged to Bhaiya 
Perthi Pal Singh deceased, as taluqdar, to whom the respondent Udai Partab 
Addiya Dat Singh claimed to be the nearest male heir, and entitled to succeed. 

Baja Bam Singh of Gonda was the common ancestor of Baja Debi Buksh 
Singh, who, in 1856, at the annexation of Oudh, held the Gonda Raj; also of 
Bhaiya Perthi Pal Singh, who at the same period held the taluq of Birwa, the 
subject of the present dispute; ^and of Bishen Dat Singh, the present respon¬ 
dent’s father, who at annexation held the separate taluq of Bhinga, in the 
neighhoiMng district of Baraitoh. 
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Tb« proprietary rights in these three several taluqs were confiscated to 
the British Government under the proclamation of the t5th March, 1868; and 
owing to the persistent rebellion of Eaja Debi Buksh Singh, the Gonda Eaj was 
never restored to C®!him, but he having fled to the hills, died there. As to 
taluq Birwa, with all its villages and cultivated lands, Perthi Pal Singh, under 
the Special Commissioner’s order of 9th February 1859, was permitted to engage 
for the revenue at the summary settlement of that year, and he afterwards also 
obtained a lease of the Mehnaon jungle on which he founded a ganj, naming it 
Perthi Pal Ganj. After his death, which occurred on 3rd November 1869, his 
name was entered in the first and second of the lists prepared in conformity 
with s. 8 of the “ Oudh Estates Act,” I of 1869, and published in the Govern¬ 
ment Gazette of the Slst July 1869. 

The Bhinga taluq was also restored to a descendant of Bhowani Singh, 
the former Bhinga Raja, and son of the common ancestor Ram Singh. Perthi 
Pal Singh left a widow and daughter only. With him, and with the €&-Raja 
of Gonda, the entire male line of descendants from Raja Uddyat Singh, the 
elder son of the said Ram Singh, and biother of the abovenamed Bhowani 
Singh, became extinct. Peithi Pal’s male collateral relations were to be found 
among the descendants of Bhowani Singh, unless, as was alleged, the adoption 
of one of this line into the old Janvar family of Bhinga had separated the 
branch from the Gonda family. Of these descendants there were four 
surviving In the senior male line there was the present respondent, sixth in 
descent from Bhowani Singh , there was also his cousin, Jagraj Singh, fifth, 
and Harbhagat Singh, fourth, in descent from the same ancestor, as appeal's 

from the following pedigree table — 

Ram Sixoii 


BhawAQi Smgh 
Bhinga Baja 

Pharwand 


I 

I 

llat Singh 
(ionda Raja 


Udil. 

Phalwan 


adopted mto 

^^ank.lpur liiir Sardawaii Sangrani 


--- Sheo Buksh 

I I 

Buniapat Madha - 

I (Taliuidai of Bvnea) i | I 

{ I Sarabjit Umrao Parkasb 

Daljat ’Madar J it I 1 

I I Kishendut Jagraj, 

Debi Buksh. Perthi Pal, dies 1859. { living 

leaves widow leaving widow Udit Partab 

Sarpaz Kunwar, dies 1870 {Platntiff d Kespondenl) 

Brig Raj Kmiwar, dies 1879 
. in. .4chal Rani 

{Defendant d Appellant) 


Pirtbi 

I 


Chaterpal Bharjat, 
1 living 

Arjan, 
living 


[ 818 ] The widow, Thakurain Sarfraz Kunwari, who succeeded her 
deceased husband, Perthi Pal Singh, as taluqdar, made a will bequeathing all 
her property to the daughter, Thakurain Brijraj Kunwari, whom she had borne 
to Perthi Pal Singh. The daughter, on the death of her mother on the 27th 
of April 1870, succeeded her in possession of the estates which, as she was a 
minojr, came under the supaiqntendenee of the Court of Wards. She was 
afterwards married to the present apfii^Uant, and died without issue on the 
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03rd February 1879. At her death her husband, Aohal Earn, claimed the 
estates as her heir, and obtained possession of them. Whereupon the present 
respondent brought this suit, alleging that the deceased widow and her 
daughter had only held Birwa and Mehnaon for successive life-estates which 
had ended, and that on the death of the daughter, Brijraj Kunwari, the plaintiff, 
as the collateral heir of Perthi Pal Singh, the last male taluqdar, and last 
holder of an estate of inheritance, became entitled to succeed him. 

The defence was that the plaintiff was not the next heir of Perthi Pal Singh, 
deceased, the family of the plaintiff having been separated from his family some 
generations back; that Perthi Pal Singh had made a will in favour of his 
widow and daughter; that the, wddow had secured to her a title as taluqdar, 
in accordance with the “ Oudh Estates’ Act,” I of 1869 , and that by a will, 
authorized by that law, she had bequeathe*d the estates to her daughter, from 
whom that daughter’s husband, the defendant, derived his title. 

The suit was heard by the District Judge of Paizabad Issues were fixed 
as to the factum and effect of the alleged will of Perthi Pal Singh, and as to 
effect of the will of Thakuiam Sarfraz Kunwari as to whether a legal title had 
been sufficiently made out by Udai Partab, the plaintiff, and on the question 
who, by Hindu law, with reference to the provisions of the “ Oudh Estates’ 
Act,” I of 1869, was heir. The District Judge found that the will of Perthi 
Pal Singh, dated Kartik-Badi 13, Easli 1267 (corresponding to the 26th 
'"October 1859) was genuine, and that by it the taluq of Birwa, and also 
Mehnaon, were left to his daughter, with a life-interest bequeathed to her 
mother, his wife. The District .fudge held that the taluq was the special pro¬ 
perty [314] of Bri,n'a] Kunwari, in the same way that in the case of I?tdar 
Bahadur v. zfanki Kunivar (L E, 5 1. A., 1) a taluq was held by a daughter. 

The husband of Brijraj Kunwari was, in his opinion, entitled to tb,e pro¬ 
perty as her heir; and against this title that of the plaintiff could not prevail. 
The plaintiff was representative and head of the Bhinga family, he was “ heir 
by primogeniture to Perthi Pal Singh,” and with reference to there being others 
of the Bhinga line related more nearly in degree to the deceased Perthi 
Pal Singh, who could come in before the plaintiff, the District Judge found 
that they had “ resigned in the plaintiff's’ favour ”, and that ‘‘ the estate being 
one that devolved by the law of primogeniture, the plaintiff, as head and 
representative of his own line, was the rightful suitoi.” But he held that the 
defendant had the better title, concluding as lollows :— 

“ In fine I consider that the judgment above quoted, Brij Indar Bahadur v. 
Janki Kunwar (L. E., 5 I. A., 1) rules this case, and that the property must 
descend to Brijraj Kunwar’s lieirs and not her father s. Therefore the defen¬ 
dant, Achal Earn, the deceased’s husband, is the heir, and not the plaintiff, a 
collateral of her father’s removed by some 12 generations in an ascending and 
descending scale.” 

The suit was, accordingly, dismissed with costs. The plaintiff, now 
respondent, appealed to the Judicial Commissioner, and the defendant filed a 
memorandum of objections to the judgment imdei s. 561 of Act X of 1877 

The Judicial Commissioner reversed the decree of the District. Judge, and 
decreed in favour of the plaintiff. He held that the case of Brij Indar 
Bahadur v. Janki Kunwat (L. E., 5 I. A., 1) did not apply, and that the 
daughter, Brijraj, took “ a mere woman’s estate,” as heir to her father. On the 
question whether the alleged will of Perthi Pal Singh was genuine, he was of 
opinion tiiat it had not been proved , and he added : ” I find that the alleged 
will of Bhaiya Perthi Pal Singh would, if genuine, have no effect on the claim 
to the taluq, and that if both wills set up be genuine, the heirs to Brijraj 
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Ktinwari’s landed estate by Hindu law and Act I of 1869 , must be sought 
among the male reversionary heirs t^f Sj of the first taluqdar, Bhaiya Perth' 
Pal Singh, and that in no case would the defendant-respondent, Achal Karo 
succeed as heir to his deceased wife’s taluq.” 

That part of his judgment which related to the question whether or not 
the plaintifiT had shown a sufiBoient title is set foilh by their Lordships. 

On this appeal— 

Mr. T. H. Coivte, Q. C., Mr, J T. Woodroffe, and Mr. J E. llouwa 
appeared for the Appellant. 

Mr. J. F. Leith, Q. C., and Mr. J. D. Maune for the Respondent, 

For the appellant it was argued that even on the assumption that Perthi 
Pal Singh had died intestate, which was not admitted, the judgment of the 
Judicial Commissioner was wrong, the plaintiff not having made out his title. 
Thakurain Sarfraz Kunwar had taken an absolute estate under the law which 
was contemplated by the 11th clause of s. 22 ot the “Oudh Estates ’ Act,” 
I of 1869. Her daughter had obtained a complete title from the mother, and 
on the daughter's death her property devolved upon hei husband, the appel¬ 
lant. At the same time complete as that title was, there was no necessity for 
resorting to it, for the plaintiff’s title had not been proved. There was 
no evidence establi shing that the Birwa taluq descended according to the rule 
of lineal primogeniture, and the Clommissioner apjieared to have been under 
the misapprehension that there was a primogeniture mimud, A nearer heir 
excluded a more remote one , for, although the taluq descended to a single heir, 
the rule of lineal primogeniture (which would, if established, have been the 
only basis on which the plaintiff”s claim could rest) had not been shown to 
govern the descent of tho estate. There were other bundhus, distant kindred, 
nearer than the plaintiff, who was thirteenth in degree from Perthi Pal Singh, 
whose estate was entered in the second and not in the third of the lists 
maintained under Act I of 1869. This showed that the rule of lineal primo¬ 
geniture did not apply , and, therefore, the nearer in degree would exclude the 
more remote. The fact that the taluq was impartible did not affect the Hindu 
law oi inheritance. Reference was made to Mitakshara, Chap. 11, s. 5; 
Brij Indat Bahadu) v. Bam Janki Koer (L. R., 5 I. A., 1) ; Tekatt 

Doof'ga Persad Singh v. Tekaitni Doorga Kuniuari (L. R., 5 I. A,, 149) ; Peria- 
sami V. Periasami (L. R., 5 I. A., 61) , Mayne Hindu Law and Custom, 
para. 461. 

For the respondent it '^as argued that, as this taluq was an impartible 
estate descending to a single heir, the question was as to the right of succession 
to an estate in the nature of a Raj , the ordinary law, to which the taluqdar 
had been subject, being that which was contemplated by Act I of 1869, s. 22, 
para. 11. Independently of the finding below, that primogeniture prevailed in 
this family, the estate in question being impartible and descending to one of 
the issue oi the family of the last male jiropiietor, tho “ single heir " had to bo 
discovered by the application of the rule of primogeniture. This application of 
the mode, employed in accordance with Hindu law, in most of the oases of 
impartible property, to fix “ who was the single heir," was appropriate here. 
Moreover, the evidence showed that in this family there was a presumption in 
favour of the rule of primogeniture ; and although the taluq of Birwa had not 
bem inserted in the third (or primogeniture list) of the lists maintained under 
Act I of 1869, it was not to be inferred that that modeof descent was excluded 
in this case. There were both new and old taluqs subjected to the Aot» and 
this was m old one. 
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, . Bef«ren(» vras made to Strange, Hindu Law, chap. 6; Periasami v. Pma- 
santt (L. B., 5 1. A , 61). It was submitted that the respondent had made out 
a title as he had shown that, he being the last of, the elder line of the descen¬ 
dants of the Bhinga Baja, was in a position to represent that branch as its 
head. 

Mr. T. H. Cotvw, Q. C., in reply, contended that no presumption arose 
in this case as to the application of the rule of lineal primogeniture; and that, 
unless the respondent was brought within that rule, the nearer heir excluded 
the more remote. All that was meant by a “ single heir ” was a single heir 
who was also nearest in degree. 

At the conclusion of the arguments their' Lordships’ Judgment was 
delivered by 

[617] Sip B. Peacock.- This was a suit brought by Udai Partab against 
Achal Bam, who was the husband of Brijra] Kunwari, deceased, and who 
obtained possession of the estate in question upon the death of bis wife. The 
plaintiff alleged himself to be the heir of Ferthi Pal Singh, and in the action of 
ejectment it was necessary for him, before he could turn out the defendant, to 
prove that he had a better title. He attempted, in support of his title, to show 
that the estate was to descend according to the rules of lineal primogeniture. 
If that rule prevailed he appears to have been the heir of Perthi Pal Singh. A 
question was raised m the suit whether Pertlu Pal Singh had made a will; but 
it is unnecessary to decide that question, because whether he made a w']!! or 
not, or whether his daughter, Brqra] Kunwari, the wife of the defendant, took 
an absolute estate or not, is immaterial, if the plaintiff fails to prove that he 
has a better title than the defendant. It is necessary, therefore, for the plain¬ 
tiff to make out that the estate descended according to the rules of lineal pri¬ 
mogeniture as distinguished from descent to a single heir amongst several in 
equal degree. 

The estate in question was a taluq created by the Government of India 
after the confiscation of Oudh. Perthi Pal Singh, upon whom it was conferred, 
died before Act I of 1869 was pasSed , but the taluq was one in respect of' 
which the Government of India laid down certain rules as to the title of the 
taluqdars whom they had created and as to the mode of succession. The pre¬ 
amble of Act I of 1869, intituled “ The Oudh Estates’ Act, ” is in these 
words. “ Whereas after the re-occupation of Oudh by the British Government 
in the year 1868, the proprietary right in divers estates in that province was 
under certain conditions conferred by the British Government upon certain 
taluqdars and others : And whereas doubts may arise as to the nature of the 
rights of the said taluqdars and others in such estates and as to the course of 
succession thereto : And whereas it is expedient to prevent such doubts and to 
regulate such course and to provide for such other matters connected there¬ 
with as are hereinafter mentioned, it is hereby enacted as follows. ” Among 
other enactments is s. 8, which provides that, “ within six months after the 
passing of this Act the Chief Commissioner of Oudh subject to such instruc¬ 
tions as he may receive from the 1318] Governor-General of India in Council, 
shall cause to be prepared six lists ; namely, first, a list of all persons who are 
to be considered taluqdars within the meaning of this Act.” Perthi Pal Singh, 
who had been allowed to contract for the revenue, and with whom a summary 
settlement had been made, was entered in the first of the lists as a taluqdar; 
and he must therefore be deemed a taluqdar within the meaning of the Act. 
Ble was also entered in the second of the lists, which is a list of the taluqdars 
whose estates, stcoording to the custom of the family on and before the 13th 
day of February 1666, ordinarily devolved upon a single heir. Therefore the 
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must be considered aA a Ibaluq which ordinarily d^oended upon a single 
heir: bat it omits altogether to state that that heir is to be ascertained by the 
rules of lineal primogeniture. The third list is “ a list of the taluqdars not 
included in the second of such lists to whom sunnuds or grants have been or 
may be given or made by the British Government up to the date fixed for the 
closing of such lists, declaring that the succession to the estates comprised in 
such sunmids or grants shall thereafter be regulated by the rules of primogeni¬ 
ture.” Perth! Pal Singh was not entered in that list, and it is contended that 
Ijecanse he was in tlie hst of estates whicli ordinarily devolved uiiou a single 
heir, it is to bo presumed that the heir was to be ascertained according to the 
iniles of lineal jirimogenitui’e.* Their Lordships cannot concur in that conten¬ 
tion. They are ol opinion that wJien a taliiqdar’s name was entered in the 
second hst and not in the third, the estate, although it is to descend to a single 
heir, is not to be considered as an estate passing according to the rules of lineal 
primogeniture. 

Now the plaintiff having to make out his title, the District Judge in the 
first Court found that the estate was to descend according to the rules of pri¬ 
mogeniture, not sa'v mg lineal primogeniture There was no evidence to show 
that the estate had descended according to the rules of lineal primogeniture, 
even if such evidence could have got rid of the provisions of the Act. The 
Judicial Commissioner also found that the estate descended according to the 
rules of primogeniture, and it is said that there were two concuirent find¬ 
ings u|X)n a question of fact; but when their Lordships come to examine the 
[619] reasons and the grounds of the Judicial Commissioner, they find that 
he was m error. He says that there was a sunnud granted to Perthi Pal 
Singh, according to which the estate was to pass according to the lules of 
primogeniture He says " In the present case the confiscation was admitted 
in favour of Bh‘»iya Perthi Pal Singh, and the grant as by siinniid is to him 
and his heirs male according to the law of primogeniture, so that unless his 
daughter from some cause tabes a full proprietar\ heritable estate, those entitled 
to succeed after her must be sought for amongst the heirs ot Bhaiya Perthi 
Pal Singh.” Then he enters into the question whether the plaintiff is the 
nearest heir according to the rules ol lineal primogeniture. Both Courts 
appear to have failed to consider this case with reference to the principle that 
a plaintiff seeking to recover possession of an estate against a person who is in 
possession must recovei upon the strength of liw own title, and not upon the 
weakness of his adversary’s title That is a principle of law. and a very 
essential principle to be acted upon. The Judicial Commissioner, after deciding 
that the male reversionary heirs of Perthi Pal Smgh were to come in, says : 
“ There remains the question as to whether the plaintiff-appellant, Bhaiya 
Udai Partab Smgh, is such male revevsionary heir, considering that, as stated 
in an early part of this judgment, according to ordinary Hindu law, Harbhagat 
Singh was the nearest collateral heir male to Bhaiya Perthi Pal Smgh at his 
death, and failing him Jabraj Singh, Arjan Smgh, and the sons of Harbhagat 
Singh would have precedence as collateral male heirs. Those named above 
are not parties to this litigation, and no right that they might have as against 
Udai Partab Singh would be prejudiced by a decree in his favour against Aohal 
Ram, who is found to have no right or title at all in the taluqa. And in one 
sense there is a community of interest in all the males of the Bhinga branch, 
that the Birwa-Mehnaon estate should not pass to a stranger, to the prejudice 
of their revereionarv rights to succeed the last male proprietor. In both these 
estates the succession is to be regulated by the rule of primogeniture; and 
plaintiff-appellant, as senior heir naale of the Bhinga Bissin family, has 
succeeded to. and is in full proprietary possession of, that taluq. He may, 
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wi^ ba hdd to [BdOl be mpre^ntatiye oi ibbe raye^oners in liis 
l»abeii, Israd »nybow it does not lie in the mouth of defendantTrespondent, who 
is Imiud to have no legal warrant for bis possession of the Birwa estate, to 
deny that tiie plaintiff has a locus standi, on the ground that it may be that 
he may not afterwards be found to be the man among the reveraioners whom 
he reparesents, who should succeed.” In short, the Judicial Commissioner 
oomra to the conclusion that, inasmuch as the defendant is shown to have no 
title according to his ruling, therefore he has no right to say that the plaintiff 
is not entitled to succeed. He entirely reverses the rule on which actions to 
recover possession are founded, namely, that he who seeks to turn another out 
of possession must first prove that he has a better title. His judgment is 
consequently erroneous, and ought to be reversed. 


It has been stated that the judgment obtained by the plaintiff has been 
executed, and that the defendant has been turned out of possession. There is 
no evidence to that effect; but if it is the case the defendant ought to be 
restored to possession, and ought not by reason of his having been turned out 
under an erroneous judgment to be placed in the position of having to seek to 
recover possession himself and to prove his title. 

Their Lordships will humbly advise Her Majesty that the decree of the 
Judicial Commissioner be reversed, and the decree of the Officiating District 
Judge affirmed , that the respondent do pay the costs in the lower Appellate 
Court; and that, if the appellant has been put out of possession under the 
decree of the lower Appellate Court, he be restored to possession. 

The respondent must pay the costs of this appeal. 

Solicitor for the Appellant: Mr. T, L. Wilson. 

Solicitors for the Respondent • Messrs. Young, Jackson, and Beard * 


MOTES. 

[ The entries not have retrospective rfiect —(190.S) 26 All ,119 8 C W N 201 (207 
~6 Bom., L. R. 238 TOC 257. See also (1904) 8 0 C 45 (48) ] 
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[aai3 APPELLATE CIVIL. 

The 6th March, 1884. 

PBE8ENT: 

Mb. Justice Tottenham and Mb. Justice Nobbis. 

Salatnat Hossein and another.Defendants 

versus 

Luckhi Earn.Plaintiff. 

G>vil Procedure Code (Act XIV of ISSU), s. 266, proviso, cl. J -Attachment 

of monthly allowance. 

A heritable right to rGcei\e ii certain monthlj allowancL origmalh assigned m lieu of a 
share of landed piopeitv is not a mere right to maintenance or an\ thing else exempted by the 
proMso to s 266 of the Civil Procedure Code, and is saleable lu execution of a decree. 

This was a suit upon a bond tor the sum of Ks. 3,000 with interest. One of 
the conditions of tlie bond was as follows ■ — 

“ I, Salamat Hossem, mortgaged and hypothecated the allowance of 
Es. 100, which, on account of the inheritance of Bibi Pasihunnissa Begum, the 
late wife of mine, is paid to me, Salamat Hossein, in lieu of my right to the 
estate, month by month from the deorki of Khugra. I again 

pledge the same," etc., etc. The plaintiff sought to enforce a lien on the 
monthly allowance secured to him hy the bond. The Subordinate Judge gave 
him a decree foi the realization of the amount by the sale of the mortgaged 
property. 

The defendant appealed to the High Court. 

Mr. U E. Twidale (with him Munshi Mohamed ynstif) lor the Appellants, 
contended, as it had been in the Court below, that tlie right to receive the 
allowance was not property whicli could be semed in execution under s. 266 of 
the Code of Civil Procedure. 

Mr. C. Oreqoi'ij and Baboo Nilmadhub Bo'ie for the Eeapondent. 

The Judgment of the High Court was delivered by 

Tottenham, J. —The only question laid liefore us in this appeal is whether 
or not the right to receive a certain monthly allowance is seizable and saleable 
tn execution of a decree. The appellant, Sala-[3223mat Hossein, who is the 
party entitled to the allowance, mortgaged it under a bond executed by himself 
and other persons to the plaintiff respondent in consideration of a loan 
advanced by the latter. The decree provides for the realization of the amount 
due by the sale in the first place of the mortgaged property. 

It is contended that the right to receive the allowance is not property 
which can be seized in execution under s. 266 of the Code of Civil Procedure. 
It seems to us that, under the circumstances, it is saleable, for it is shown to 
be a herita*)le right derived by the appellant from his deceased wife to whom 
it was assigned in lieu of her share of landed property. It is thus not a mere 
right to maintenance, nor anything else exempted by the proviso to s. 266; and 
as the appellant himself mortgaged it with a stipulation that it should, if 
necessary, be sold for the liquidation of his debt, it does not lie in his mouth to 
deny that it can be seized and sold. His pleader has relied upon the case of 

* Appeal from Original Decree No. 134 of 1882, against the decree of Baboo Moti Lai 
gucor, Snbozdinate Judge of Purneah, dated March 25th, 1882. 
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Ntlkanio Dey v Surrosoonderee Dosiee (1 L B, 3 Cal, 414) in which a 
question arose as to the attachment of mahJcana payable by the Collector to the 
judgment-debtor But m that case it was not ruled that the right to malikana 
could not be sold , but only that the attachment was not su&cientlv made by 
the mere issue of a notice to the Collector under s 237 of Act VIII of 1859 
The case does not help the appellants before us We granted time to enable the 
parties to come, if possible, to an amicable settlement, but they have found it 
impossible to do so and we do not see our way to impose teims on the plaintiff 
01 to stay execution The appeal must be dismissed with costs 

Appeal dismi8i>ed 


NOTES 

[The judgment debtor s lift iiiterc'jt ui cutiin funds settled ivith the Olluid liusteo 
was held liible to ittaehment ind sile iii 12 Mad 2^0 (251) ] 
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The bth Matdi IHHl 
PRI- SLNl 

Mr Jusiici McDonili \ni) Mr Jt stkl, In lp 


Knte Mohaldit ind otiiois Delendants 

leistib 

Kainian Mob Udai Pluntilf 


Appeal from ordu Swii of the bviall Cause Com t (lass Cud h m dmc Code 
(Art XIV of I ss jb-i 5Hb, i'si d (■ib)aiui5bb 

A Court in tho txereise of ippell itt jurisdietioii passed ui order uudti s 562 of the Civil 
Procedure Code rcmaudiug a eist of the bmall Cmse Couit class is dcseiibed in s 586 Held 
that under the express words of tho sicond poition cf s 589 of the Cede in appeil dies lie to 
the High Court fiom such in order 

In this suit the plaintiff on the allegation that tho delendants h id pro 
vented him from fishing m a certain jidkui laid a claim foi damages to the 
amount of Es 305 The Munsitt dismissed the suit on the sole giound tliat tho 
plaintiff could not recovei damages before he obtained actual possession On 
appeal, the District Judge held that a suit for damages would ho andieminded 
the case foi trial on the othei issues On appeal to the Higl\ Couif fioni 
that order, a preliminar\ objection was taken by the respondents (plaintiffs) 
pleadei, viz , that no appeal would he because the suit was one of tho Small 
Cause Couzt class, and the amount ol tho damages not exceeding five bundled 
rupees 

• Appeal from Appellate Order No 318 of 1883, igunst tho order of R II ( n ivos b mj 
O fficiating Judge of Rajahabj c dated 13th of August 1883 lovtrsing the decree of Riboo Kuruna 
Dass Bose, Munsifi of Maldah, dated 25th of November 1882 and remaudmg the ease 
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Baboo Kalhktssm Sen tot the AppellantB. 

Baboo Oopeenath Mookerjee for the Bespondents 

The Jnd^ent of the High Court was delivered b> 

Field, J. —A preliminary objection has been taken in this case, vtz , that 
no appeal will he because the suit is one of the Small Cause Court class being 
a suit for damages Section 586 of the 0ml Procedure Code provides that “ no 
second appeal shall he in any suit of the nature cognizable in Courts of Small 
Causes, etc The present appeal is not a secoitd appeal It 18 an appeal 

from an order falling under cl 28 of s 588 Section 589 provides as follows 
An appeal from any ordei specified in s 588, els (15), (16) and (17), shall he 
to the High Court “ When an appeal from any other order, that is, any other 
Older than the orders specified in els (15), (16) and (17), is allowed by this 
chapter,” (and it is clear that an appeal under ol 28 comes within this des¬ 
cription), it shall he to the Couit to which an apxieal would he from the decree 
m the suit in relation to which such order was made, or, when such order is 
passed b# a Court (not being a High Court) in the exercise of appellate 
junadiction, then to the High Court ' 

Now if the present case had to be governed by the first portion of this sen¬ 
tence, it might be contended that, as no appeal lies from the decree in the suit 
in 1 elation to which the order was made, therefore no appeal will he from the 
order, but this first portion of the sentence does not apply The portion which 
applies IB the second portion, mz “ When such order is passed by a Court (not 
being a High Court; in the exercise of appellate jui isdiction, then to the High 
Court The order in the case now before us was passed by a Court in the 
exercise of its appellate jurisdiction, and theiefoie, under the express words of 
this section, the appeal lies to the High Couit There may have been an over¬ 
sight <Ki the pait of the Legislatuie but we think that upon the interpretation 
of this express language, we must hold that an appeal m a rase of the Small 
Cause Court class lies to the High Court from in order made under s 562 
remanding a case 

The question raised upon tlie appeal itself has, we think, been proiierly 
decided by the Judge in the Court below This appeal wiU, therefore, be dismissed 
with costs 

ippeal dismissed 

NOTES 

£ Under the CPC 1908 an ppeal lies from an order under bch 10 41 r id see 
O 4d r 1 (u) by ^rtue of see 105 (2) thereof where anj pairty aggnei ed by an order of 
remand made after the oommeucement of th<s Code from which an appeal hoii does not 
appeal therefrom he bhall thereafter be precluded from disputing its eorrectncsb ’ hee (1897J 
24 Cal 774 (777) whore this case was distinguished ] 


364 


I 





um cm^rmt fo.EAiicsattK 11684} I44.lt 10 Oat m 



£8203 APPELLATE CIVIL. 


The 4th January, 18S4. 

Pebsent: 

Me. Justice Mittee and Mb. Justice Maclean. 


Luohmon Sahai Chowdhry and another.Plaintiffs 

versus 

Kanchun Ojhain and others...Defendants * 


Limitation—Smt for declaration of title—Suit to set aside an 
order of revenue authorities—Land Registration Act 
(Act VII of 1876), s. 89 — Limitation Act 

(Act XV of 1877), sch. II, art. 14. 0* 


The Civil Court hag no power to set aside an order passed under the Land Eegistration 
Act, and when a prayer for such relief is contained in a plaint which also asks for a declara¬ 
tion of right and title to, and confirmation of possession in property, such prayer may be 
treated as mere surplusage 

Wheu, therefore, a plaint was filed containing separate prayers for the above relief, and 
when the original Court held that the mam object of the suit was to have certain orders made 
by the revenue authorities set aside, and that the suit was aooordingly governed by art. 14 t 
soh. II of the Limitation Act, and passed a decree dismissing the suit as having been brought 
more than a year i^ter the date of such orders, 

Held, that such a decree was wrong; that the suit being one simply for the declaration 
of the plaintifis’title in respect of the property in dispute, art. 14 had no applicatfon to 


the case. 

In this case the plaintiff's sought to be oonffrined in the possession of, and 
to have an adjudication of, their right and title to a share in certain mouzahs 
in the district of Durbungah. They alleged that they had purchased the 
share in question, and that upon their submitting a petition for the registration 
of their names in respects thereof, the defendants filed a petition of objection 
denying the purchase, and that the plaintiffs were in possession of the disputed 
share as they alleged. 

This petition of the plaintiffs was disallowed on the 2ist June 1879, and 
that order was upheld by the Collector on the 28th August 1879, on an appeal 
being preferred to him. The plaintiff's then carried their appeal to the Com¬ 
missioner, but that officer,'on the 2nd July 1880, dismissed it on the ground 
that no appeal lay to him from an order passed by the Collector, merely affirm¬ 
ing the order of the Deputy Collector. 


•Appeal from Original Decree No 137 of 1882, against the decree of Baboo Koilas Chun- 
der Mi:£b^, Bahadur, First Subordinate Judge of Mozufferpore, dated 6th March 1882. 

_ t [Art. 14:— ____ 


Description of suit. 


Period of limi¬ 
tation. 


Time from whiclf period 
begins to run. 


To set aside any act or order of an One year ... ; The date of the act or order.] 
oflSoer of Government in his official 
capacity, not herein otherwise ex¬ 
pressly provided for. 
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The plaintiffs aoooiffingly, on the 1st July 1881, filed this suit, praying— 

[830} (1). That the CJourt would be pleased to confirm, by adjudication 
of their right, titloi and possession, their possession in the disputed mouzahs. 

{3). That the Court should adjudge that the defendants had no right or 
title to the possession of the share in the mouzahs in respect of which their 
names had boon registered, and which were claimed by the plaintiffs. 

(3). That the Court should set aside the ordera made in the Eevenue 
Department, dated the 2l8t June 1879, the 28th August 1879, and the 2nd 
July 1880, and grant the plaintiffs a decree for the registration of their names 
in the Colloctorate in respect, of the shares claimed. 

In the lowei Court the only issuo detexmined was that of limitation. 
That Court held that, as the main object of the suit was to set aside the 
Collector’s and Revenue Commissioner’s orders refusing to register the plain¬ 
tiffs’ names m respect oi the disputed share under the Ijand Registration Act 
(Bengal Act VII of 1876), and as the prayer for tlie declaration of right was 
merely aHubsidiary prayer, the suit was governed by art. 14, sch. II of the 
Limitation Act, which allowed only one yeai lioin the date of the order. It 
further hold that the time during which tlie appeal was pending before the 
Commissionoi’ could not be deducted, inasmuch as no appeal lay to that officer 
at all under s. 85 of the Land Registration Act, and that the period should 
therefore be calculated from the 28th August 1879, and that tlie suit was 
therefore barred. The Court also refused to appH art 144 of sell. II of the 
Limitation Act to the suit on the ground that that Act only applies to oases in 
which possession is asked for 

The Couit accordingly dismissed the suit with costs. 

Against that decree the plaintiffs now appealed to the High Couit. 

jJiunshi MaJiomrd Yitsuf for the Appellants. 

Baboo Uniioda I'cnhad Bancijee, Baboo Chimdvt Madhub (rfiose, and 
Baboo Haqhimimdan Pen>had for the Respondents. 

The Judgment of the High Court (Mittee and Maclkan, JJ ), was 
delivered by 

Mitter, J. —Wc are ol opinion that the decision of the lower Court dis¬ 
missing the plaintiffs’ suit as barred by limitation under [S27] art. 14, sob. 11 
of the Limitation Act is eiioneous. It is true that the plaintiffs in the 
plaint prayed for the reversal of tlie oiders passed under the Land Registra¬ 
tion Act VH of 1876, but that prayer may be treated as mere surplusage. The 
Civil Court has no power to sot aside an older passed under the Land Regis¬ 
tration Act. Tlie second clause («), section 89, ol the Land Registration Act 
provides that nothing contained in that Act shall be deemed to “ preclude any 
person from bringing a regular suit for possession of, or for a declaration 
of right to, any immoveable property to which he may deem himself entitled,” 
and that is the clause under which the plaintiff's in this case are entitled to 
maintain this suit for declaration of their right to the property in dispute, and 
if they can successfully establish that right in a Civil Court, then under the 
decree of thte Civil Court they would be entitled to have their names register¬ 
ed. On the production of that decree and on a proper application being made 
by the plaintiffs, tho revenue officers will rectify their register in acooidance 
with, the declaration made by the Civil Court. Therefore it is quite clear that 
art. 14 has no application, because it is not a suit to set aside any act or 
order of ap officer of Government in his official capacity. It is simply a suit 
for deolaratinn of the plaintiffs’ title, in respect of the property in dispute. 
Whether the six years’ limitation, or the twelve years’ limitation applies, we 
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need pot disouae, beoauge m either ease the claim is within time» Ail that we 
decide in this appeal is simply this, that the plaintiffs claim on the face of the 
plaint IS not barred ondei the provisions of art 14 of the second schedule of 
the Limitation Act 

We set aside the judgment of the lower Couit and lemand this case to 
that Court for tiial on the merits Costs, as usual, will abide the results 

Appeal (tHoned and case remanded 


NOTES 

t Art 14 of the Limit'iition Act 18/7 would not bai i suit b> t ptrson dispossessed under 
Bengal Act VIII of 1870 su 116 even though no suit bc'bi lught to set aside the Collector s 
order under sec 160 when the pi untifts wtit not parties to tht erdtref the Collector —24 
Gal 149 

S« also 32 Cal 716 H Col 693 (1W7) JC 1 J 91 ] 

[628] \PPLLfjATL CIML 


T/k '5f/t March 7 SHI 

Pbfslni 

Mr Tdstici Tom niiam and Mr Tesner Norris 
HAUuman Kamat (Plaintiff) Appellant 

1)67 SliS 

Dowlut Mundii and otheis (Defendants) Eespondents 

Hindu Inn Mithihi Salt hif am of spoonl (o shaieis ni n joint 
Hon fai ilieiialion In/ faihn of joint famih/ piopnti/ 

IS hniihnif on sons Intfifdrnl (hits 

Althcugh no inembt I t£ ijiuvt Hindu iimilj goveimd tin MitilsLvnoT Alitliililaw 
has mthoiit> with nit the consent il Ins c ) hir rs to sell ir in irtg ij^e even Ins wn shire in 
order to ruse mouc> on his own icciunt ind not fn the benefit of the joint fimily >et if a 
father does ilicnate * ven the wh ilc joint propeiti of himself ind his sons in ordci to pij off 
antecedent personal debts the sons einnot ivoid such ilnnition unless the\ pioie that the 
debts wen iminoril 

But to muKe the ilienation 1 1 this evtent binding upon the sons who did not consent to 
it it must be shown thit it wis made toi the pii iiuiit of anfeccdxnt debts and not rntrelv in 
consideration of i loin oi of i pijmeiit inide to tin lither on the oceision ot his miking the 
alienation In time ise of a lolimtii^ sale the puirhvse nionce does not constitute in aiite 
cideitt debt such as to reudoi thit sale binding on the sons unless they prove the trinsaction 
to have been immoral 

In this case the fust defendant, Dowlut Mundai was tlie fathei of the 
defendants Nos 2 to 6 defendant No 7, Saiobei Jieing the son of Hinunian, 
defendant No 2 In Maich 1867 a convey ince of a 1 anna fa gundas 2 cowiies 
and 2 krants shaie in a ceitain mou/ah w as exee^uted by one Eaghunundun Jha in 
favour of Hanuman Subsequently at an execution sale the lights of Darnuda 
Jha and otheis in a 6 annas 3 gundas 1 cowii 1 krant share in the same 
mou/ah was purchased in the name of Sarobei, making in ill an 8 anna share 
in the said mou/ah In August 1879 Dowlut Mundar executed in favour 

•Appeal from Appellate Decree No 249 of 1883 agwnst the decree ofWVeriier Esq 
Judge of Bhagulpore dated 18th of December 1882 re\ei8ing the decree of Aloulvio Hafez 
Abdul Kunm Second Subordinate Judge of that distru t dated the 19th of beptombar 1881 
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of the pl ftintlff a deed of sale, purporting to convey 2 annae and 10 gundas out 
of the a«*.»d 8-anna share standing in the names of Hanuman and Sarober. 
After obtaining such conveyance the plaintiff allied to the Collector to have 
his name registered as proprietor of the share Xd293 so purchased by him, 
but on an objection to such registration being preferred by Hanuman and 
Sarober, his application was rejected. 

He accordingly brought the present suit to obtain possession of the 
share so purchased by him, and to have the order of the revenue authorities 
set aside. 

Hanuman and Sarober alone appeared and contested the plaintiff’s claim. 

The fact of the purchase of the respective shares in the names of those 
two defendants has not been disputed, but the plaintiff alleged that all the 
defendants were members of a joint Hindu family governed by the Mithilalaw, 
and that the purchases were made in these names out of joint family funds by 
Dowlut Mundar and on behalf of the joint family, and that Dowlut Mundar 
had caused those defendants to file the petition of objection before the Collector 
to prevent him obtaining possession of the share which he had purchased. 

Hanuman and Sarober both filed written statements, denying that they 
were joint either with Dowlut Mundar or with each other, and alleging that 
the respective shares had been bought by them each out of his own separate 
funds. 

The first Court held that the defendants were members of a joint family, 
and that the property in suit was the property of the joint family, and in this 
finding of fact the lower Appellate Court concurred. * 

Amongst the issues raised in the first Court the only one material for the 
purposes of this report was whether or not the share in the property claimed by 
the plaintiff was sold by Dowlut Mundar for the benefit of the joint family, and 
with the consent of all the defendants. Upon this issue the first Court found 
that the defendants Hanuman and Sarober were present when the conveyance 
to the plaintiff was executed, and that it was executed with their consent; that 
the consideration money was paid to Dowlut Mundar, and that it was not 
proved by the sons that the share had been sold for immoral purposes, or that 
the purchase-money had been applied to such purposes. That Court accordingly 
gave the plaintiff a decree. 

Hanuman and Sarober thereupon appealed, and the lower Appellate Court 
disagreed with the finding of the Court below, that [930] those defendants had 
been present at the execution of, and consenting parties to, the conveyance, 
and held that that fact had not been proved, that though there was some 
evidence that shortly after the sale Bs. 1,100 had been paid by Dowlut Mundar 
to one Bhukun, being the principal and interest on a loan alleged to have been 
expended on the marriage of the sons of some of the defendants, there was no 
sufficient ground for holding that the sale bad been effected for the benefit of 
the members of the joint family. That Court further held that u]^on the 
authority of Sadabar Prasad Sahu v. Foolhctsh Koer [3 B. L. E., (F. B.) 31], 
it was preceded from making a decree as against Dowlut Mundar, and the 
other defendants, who did not contest the suit, and accordingly reversed the 
decree of the Court below, and dismissed the plaintiff's suit with costs. 

1%e plaintiff now specially appealed to the High Court against that decision. 

Mr. Q, C. MuUich, Mr. G, Gregory and Baboo Auhtnash Ghunder Bannerjee 
for tiiie 

Mr. apd Baboo Ttmlockya Nath Hitter for the Bespondenhs. 
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The following oases were cited and relied on at the bearing of the appeal. 
On the question as to the son’s liability for the debts of the father— Girdhari 
Jjtdl V. Kantoo Lall (14 B. L. B., 187 ; 22 W.'E., 66 ) ; Suraj Btinsi Koer r. 
Sheo Pershad Sing (I, L. R., 5 Cal., 148; L. B. 6 I, A., 88) ; Luchmun Dassv. 
Giridhur Chowdry (I, L. R., 5 Cal., 856 ; 6 C. L. B., 473); Bampal Singh y. 
Degnarain Singh (10 0. L. R., 489); Gunga Pershad v. Sheo Dyal Singh (5 C. 
L. B., 224). 

And upon the contention that the father’s share was at least liable, and 
that the plaintiff had a right to have the father’s share ascertained upon parti¬ 
tion— Deendyal Lai v. Jugdeep Naram Sing (I. L. R., 3 Cal., 198), Phoolbas 
Koonvmr v, Lalla Jogeshur SaTioy (I. L. E., 1 Cal., 226) , Mahabeei Pershad 
V. Eamyad Singh (12 B.L.R.. 90,20 W. R., 192). 

[831] The Judgment of the High Court (Tottenham and Norhis, JJ.) 
was delivered by 

Tottenham, J. —This suit was brought to obtain possession of a 2i annas 
share of a certain mouzah by virtue of a conveyance executed in the plaintiff’s 
favour on the Ist of August 1879 by Dowlut Mundar, defendant No. 1. Plain¬ 
tiff was unable to get possession by reason of the opposition of defendants 2 
and 7, a son and grandson of Dowlut, who set themselves up as the exclusive 
owners of the property claimed by plaintiff, and denied that Dowlut had any 
interest in it. 

The other five defendants are all sons of Dowlut. 

suit in the Courts below, and the present appeal to this Court, have 
been defended by only defendants Nos. 2 and 7, and since the appeal was filed, 
the defendant No. 1, Dowlut Mundar, has died. A moiety of the village in 
question has been found to be the joint property of the seven defendants^ com¬ 
posing a family governed by the Mithila law. And the question before us is, 
whether the alienation made by the father, Dowlut, is binding upon the son 
and grandson who contest it. 

The plaintiff in his plaint alleged that the sale was made to him under 
necessity and for the benefit of Dowlut’s family In evidence he attempted 
further to prove that the sale was made with the direct assent even of the 
defendants 2 and 7. 

The lower Appellate Court has found that this was not so ; and has also 
found that the sale was not shown to have been effected for the benefit of the 
family. It held that the family were not bound by it, and considered that the 
ruling in the case of Sadabart Pershad Sahu v. Foolbash Koer [3 B L. R , 
(F. B.) 31] forbade the passing of a decree for the plaintiff even for so much 
of the share claimed as belonged to Dowlut himself and to the other non- 
contending defendants.. 

The learned counsel for the plaintiff appellant has impugned the lower 
Appellate Court's decision that the sale by Dowlut is not binding on the 
respondents on this ground , that they have not proved that the money raised 
by the sale was obtained for immoral purposes or for the discharge of immoral 
debts ; and he [ 882 ] contends that in a suit in which the son contests the 
validity of an alienation made by the father, it is incumbent upon him to prove 
that the object was to pay off immoral debts, and not upon the purchaser to 
prove that there was legal necessity for the sale. 

We have considered all the cases cited to us as bearing upon this point, 
and the outcome of them all appears to be that, although no member of a 
joint Hindu family governed by Mitakshara or Mithila law has authority, 
without the consent of his co-sharers, to sell or mortgage even his own share 
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in order to raise money on his own account, and not for the benefit of the 
joint family, yet if a father does alienate even the whole joint property of 
himself and his sons, in order to pay off antecedent personal debts, the sons 
cannot avoid such alienation unless they prove that the debts were immoral. ' 

But to make the alienation to this extent binding upon the sons who did 
not consent to it, it must be shown that it was made for the payment of ante¬ 
cedent debts, not only in consideration of a loan, or of a payment made to the 
father on the occasion of his making the alienation. 

It cannot be said that in the case of a sale voluntarily made the purchase 
money itself constitutes an antecedent debt, such as to render that sale binding 
on the sons, unless they prove the transaction to have been immoral. 

In the present case the facts found by the lower Appellate Court are not 
sufficient to entitle the plaintiff to a decree; for the Judge does not find that 
there was any antecedent debt, for the liquidation of which the father sold the 
property. On the contrary, though one witness deposed that a sum due to 
him was paid off shortly after the sale, the Judge evidently does not believe 
that the sale was effected for that purpose. 

So far as the contesting defendants, therefore, were concerned, we cannot 
say that the lower .Appellate Court was wrong in deciding in their favour. And 
as regards the othei contention on behalf of the plaintiff appellant that the 
Court below should have given him a decree so far as concerned the interests 
of the non-contending defendants, we feel bound to hold that the sale 
having been found not to have been for the benefit of the family, and not 
having been shown to be necessary for the payment of antecedent 'debts 
£838] the authority of the ruling in Sadabart Pershad Sahu’s case was binding 
on the lower Court, and it rightly refused to recognize the alienation. 

It would be still more difficult to give effect to it now that the defendant 
No. 1 who was the vendor is dead, and his interest in the property has thus 
heeoine extinguished. Even if the lower Court had a discretion in the matter, 
we cannot sav that as a matter of law it was bound to exercise it. 

The appeal must be dismissed with costs. 

Appeal dismissed. 


NOTES. 

[As regards antecedent debt, see 15 All. 75, .31 All. 176 ; 6 A L. T. 27.3 ; 29 Mad. 200 ; 35 
Bom. 169.34 Cal 735 ] 
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[10 Cal. 638] 

APPELLATE CIVIL. 

The 22nd February, ISSd. 

Present. 

Mr. Justice McDonell anij Mr. Justice Field. 


Jugatmoni Chowdram.Plaintifi 

versus 

Romjani Bibee and others.Defendants 


Wuqf, Essentials of—Inctease in value of wiiqf properties how appropriated. 

Where by a sunnud a gift was made of the then income of certain villages with a speci¬ 
fication that ono-tbird of it was for the defrayal of the expenses of the servants of a mosque 
and furah and light, etc , oue-third for the expenses of a vnidrassa, and the remaining one- 
third for the maintenance allowance of the mutwulli, Held, that the gift complied with the 
four essential conditions necessary to create a valid wuqf according to Mahomedan law. 
Held, also, that in the absence of any express direction as to what was to be done with any 
surplus profits of the dedicated property, the reasonable presumption is that the improved 
value of the dedicated property, or anj excess of profit over and above the amount stated in 
the sunnud, was intended by the grantor to be devoted to the same purpose for which the 
amount, which was the actual value of the property at the time of the gift, was expressly 
assigned 

In this suit one Jugatmoni Chowdram sued for possession of certain villages. 
She based her claim upon a dur-inokurruri lease granted by one Azizunnissa 
Bibi, who, it was alleged, had obtained a maurusi lease of the property from 
one Jaffir All. The defendants, among other things, contended that Jaffir All 
held possession only as mutwulli, and had no proprietary right to the 
villages, and that it was not competent to him to grant a permanent lease 
thereof. They relied upon two old, sunnuds which provided that “ Mouzah 
Adorn, etc., ' ' ' ' ' ^ [aai] bearing a ]umma ot Rs 1,080, are fixed and 

confirmed as mudud-mash bafuizamlanm favour of the mutwulli, and the other 
servants of the said mosque; that the said mouzah, etc., etc , should be given 
over to their possession bafurzandan, so that they may enioy the proceeds of 
the aforesaid mouzahs and defray the expense of fursh, lighting, etc , and ever 
be employed in prayers for eternal and perpetual wealth.” There was then a 
memorandum or endorsement to the effect that mouzah Adoni, appertaining 
to pergunnah Luskerpore, of which the annual income of Rs. 1,080 should be 
divided into three portions, one-third or Rs. .360 per annum for the defrayal of 
the expenses of the servants of the mosque and fursh and light, etc., one-third 
or Rs. 360 per annum for the expenses of a mudrassa, and the remaining one- 
third or Rs 360 for the maintenance of the mutwulli. The Subordinate Judge 
dismissed the suit, but held, relying on Futtoo Bibtte v. Bhiirat Lai Bhiikut 
(10 W. R., 299) and Bason Dhid v. Kishen Chundet Geer Cfossatn (13 W R., 200), 
that the properties were not wuqf, but merely heritable estates burdened with 
a trust. On appeal to the High Court an objection was taken to the judgment 
of the Court of First Instance, under s. 561 of the Code of Civil Procedure, and 
the pleader for the respondents supported the decree upon the question of 
wuqf, which had been decided against them in the lower Court. 

Mr. Pugh, Baboo Ktshori Mohun Boy, Baboo Sharda Churn Muter and 
Baboo Kishori Lai Sircar for the Appellants. 

* Appeal from Original Decree No 226 of 1881, against the decree of Baboo Girish 
Chunder Ohowdhry, Bai Bahadur, Subordinate Judge of Bajahahye, dated 20th of Juno 1881, 


971 





19 dal. 


JUGATl^dNl Ci^OWDBAl^I tJ. 


Mr. C. Gregory and Baboo Rajendra Nath Bose for ihe Bespoadents. 

The Judgment of the High Court was delivered by 

MoDonallf J.—Mr. Gregory, who appears on behalf of the respondents, 
has contended that under s. 561 of the Code of Civil Procedure, he is to 
support the decree of the Court below upon the question of wuqf, which was 
decided against him in the lower Court. We think that this contention is 
sound, and we proceed accordingly to deal with the question of wuqf. The first 
grant is to be found at page 50 and following pages of the paper-book, and it is 
dated [9353 so far back as the year 1756 It recites that a firman is issued to the 
effect that mouzah Adoni, etc.» appertaining to taluk pergunnah Luskerpore, etc,, 
Sirkar Barungabad, in the province of Bengal, whioh yields a sum of Ks. 1,0W, 
be fixed (granted) hafurzandan as detailed in lieu of Bs. 3 per day for the expenses 
of fursh, lighting, and servants ot the mosque, and mudrassa erected by Dost 
Mahomed Khan in Lalbagh, pergunnah Asadnugur, Sirkar Oodnir as mudud- 
mash of the mutwuUi Bedar Ah and other servants of the aforesaid mosque. It 
then directs that the authorities, umlan and others do give over the said mouzah 
in their appropriation hafmzandan, without any change or alteration, and that 
they should raise no obiectiqns as to malwajhat and other items of expenditure, 
and should not demand a fresh suniuul every year. There is then a memo¬ 
randum, or endorsement to the effect that mouzah Adoni, appertaining to 
pergunnah Luskerpore and so forth, of which the annual income is Es. 1,080 in 
lieu of Rs. 3 per day for the defrayal of certain expenses as aforesaid, has been 
granted; and attached to this document there is a specification of the manner 
in which the sum of Rs. 3 per day is to he spent. This sum is divided into 
three portions, one-third or Rs. 360 per annum is for the defrayal of the 
expenses of the servants of the mosque tnad fursh and light, etc., etc., one-third or 
Rs. 300 for the expenses of a mudrassa at one rupee jier day, and the remain¬ 
ing one-third or Rs 360 for the maintenance allowance of Bedar Ali, son of 
Dost Mahomed Khan. These three portions make up the total of Bs. 1,080 
and the nett jama of the villages granted is shown to amount to the same sum. 

The second grant is dated 14 years later, 1770 A. D., and it recites that 
the first grantee, Bedar Ali, who had been adopted by Dost Mahomed, having 
been found incompetent to discharge the duties of mutwulli, had been turned 
out of the house, and the said Dost Mahomed Khan has applied for a sunnud 
in his own name. The new grant is then made to Sheik Fukeerulla, nephew 
of Dost Mahomed Khan, and the document concludes as follows:— 

“ For this purpose mouzah Adoni, etc., appertaining to the said pergunnah, 
etc., bearing a jumma of 86,500 damao which are equivalent to Rs. 1,080, are 
fixed and confirmed as mudud-mash [536] bafurzandan in favour of Sheik 
Fukeerulla, the mutwit'li, and other servants of the said mosque. It is that 
the said mouzah, etc., should be given over to their possession bafurzandan 
Mrithout in any way raising objections, so that they may enjoy the proceeds of 
the aforesaid mouzahs and defray the expenses o(fursh, lighting, etc., and ever 
bo employed in prayers for eternal and perpetual wealth.” Then follows an 
account similar to the account of the manner in which the proopeds are to he 
spent, set out in the first instrument and to which I have already referred. 

The first question with which we shall deal is, whether this instrument is 
one which creates a wuqf valid according to Mahomedan law. I<et us see what 
are the essentials of such a grant. In the first place, the apjnropriator must 
dostine its ul^mate application to objects not liable to become extinct; secondly, 
it is a condition that ^ the appropriation be at once complete; thirdly, that 
th^ be no stipulation in the wuqf for a sale of the property and expenditure 
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of the priM on the appropriator’s necessities ; and fourthly, pei’petuity is a neoes* 
sary condition. We think that this grant fulfils all these four essentials. Then 
it is provided by the Mahomedan law that if a man appropriate his land for the 
benefit of a mmjtd and to provide for its repairs and necessaries, such as oil. 
Sec., this is valid appropriation. Looking at the instruments of grant in this 
case, it appears to us that there was a valid appropriation. But then arises 
the question what was appropriated. It has been Contended by the learned 
counsel for the appellant that all that was the subject of appropriation was the 
annual sum of Bs. 1,080 ; and that all the surplus profits of the villages over 
and above this annual sum must be taken to have been given to Fakeerulla and 
his heirs who are related to Dost Mahomed Khaif, who obtained the grant and 
erected the mosque. We have considered this argument, and it appears to us that 
what was appropriated was not the annual sum of Bs. 1,080, but the whole 
of the villages. We think that the specification contained in the two instru¬ 
ments was merely intended to indicate the proportions in which the money 
was to be expended on the different objects of the appropriation. It is 
[887] true that the grantor does not seem to have contemplated an increase in 
the value of the property. Certainly he has made no express provision for any 
surplus profits that such increase or an improved value of the property might 
yield over and above the annual sum of Bs. 1,080 : nevertheless, looking at the 
express terms of the grant, it appears to us, as I have already said, that the 
whole of the annual profits of the villages was the subject of appropriation. 
We think that in dealing with the surplus profits we must decide that those 
profits are to be appropriated in the same proportion to the objects for which 
the sum of Bs. 1,080, which was at that time the annual profit of the villages, 
was expressly appropriated. In putting a construction upon this grant of the 
Mahomedan Government, we may refer, by way of illustration, to the case of 
jagirs, which were grants of land to those retainers of the Mahomedan Govern¬ 
ment who were stiU in service. They were assignments, not of the land, but 
of the revenue, and were made as an appendage to the dignity of mansub, a 
kind of nobility conferred for life. These jagtrs were of two kinds, conditional 
and unconditional. Conditional jagirs were granted generally to the principal 
servants of the Emperor, in order to meet the exjienses of a particular office, 
and these were held only so long as the office was retained. Unconditional 
jagirs were independent of any office, and were personal grants for the main 
tenance of a dignity. These grants were for life only. If the lands produced 
more than the mansubdar's allowance, which was always fixed, he was bound 
to account for the surplus. Now it is a matter of history that these jagirs, 
which were at the time grants for life only, have become hereditary, and that 
the taiifir or excess over and above the allowance fixed in the grant, instead of 
being accounted for and made over to the Government, has become the property 
of the ja^irdar, and his descendants ; in other words, that all surplus, over and 
above the specific money amount of the grant, has followed the same object 
and destination as this specific amount. 

A tonkha or Mahomedan assignment to revenue was in all probability 
something of the same kind. There is nothing before us to show that there 
was in this case any express direction as [838] to what was to brf done with 
any surplus profits over and above Bs. 1,080; but we think that, looking at 
the express terms of the second grant, dated 1770, with the light which is to 
be obtauied from similar grants made by the Mahomedan Government, the 
reasonable presumption is that the improved value or any excess over and 
above Bs. 1,0^ was intended by the grantor to be devoted, or has come to be 
regarded by the grantee as devoted to the same purpose for which the amount 
of Bs, 1,080, which was in 1770 the actual value of the property, was expressly 
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assigned. In this view of the case we come to the conclusion that the 
whole property is WHqf ; and, therefore, it was not competent to Jaffir Ali to 
alienate it. It may be well to say that the dar-mokurruri lease granted by 
defendant No. 4 and the mokurrurt lease which was obtained from Jaffir Ali, 
though in the form of leases, are really alienations of the greater portion of 
the beneficial interest in the property. VVe are, therefore, of opinion that the 
decree of the Court below must be upheld, although upon a different ground to 
that upon whih that Court has proceeded. This appeal must in consequence 
be dismissed with costs. 

Appeal dtsmihsed. 

NOTES 

also the following cases —(IS8U) l.-l Mad 66 (68) , (1892) 20 Cal 116, 1905 8 O. O. 
379 (389).] 


[10 Cal. S3B] 

APPELLATE CIVIL. 


The nisi Fcbruarif, lHh4. 

Pkesent 

Mr. Justice McDonell and Mr Justice Eieed. 

• Fakaiuddin Mahomed Ahsau...Petitionei 

vet&Hiy 

The Official Trustee of Bengal.Opposite partN. 

Civil Procedioe Code (Art XIV of DibU), Ai. ^44 and 64?--Kri’cution 

pj oceedinq-i — Meview. 

Where a jiidgmont-del.tor, pending the execution proccodings, was granted poiimssion to 
examine the state of the accounts, but failed to do so. andthonm.de a fresh applic.ition to 
the Court for the same purpose aftei the execution proceedings had been struck off, and the 
decree declared to Vic satisfied Held thit the question must )>e determined with reference to 
the provisions of s 647 of the Civil Piocediirc Code and the oiilv < curse open to the judgment 
debtor would have been to apply for a review of the order which dorlarod the decree to bo 
satisfied and struck off the execution pro<'eedings 

Held, also, that the words, “ the following questions shall be determined hv order of the 
Court executing the decree,” of s 244 of the Code of Cml [839] I’roeodure, must be interpret¬ 
ed to mean the Court executing the decree at the time when the application is made, and 
that they do not include the Court which has executed the decree and has, therefore, become 
pmetus offiew. 

This was an application made by the petitioner for the refund of Rs. 2,33,183 
from the Official Trustee who was late the holder of a decree against the 
petitionee. On 8rd February 1883 the judgment-debtor (petitioner) applied to 
the Court for liberty to examine the state of the accounts. The request 
was granted, but the judgment-debtor neglected to take any further steps. 

* Appeal from f)rigi«al Order No, 377 of 1883 against the order of P. McLaughlin, Esq., 
Judge of Pubna, dated the 87th of August 1883. 
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On 7th May the decree was struck oflf as fully satisfied, the money having 
been paid out of Court. On 3rd July an application similar in terms to the 
one of 3rd February was made, but disallowed by the District Judge, and the 
petitioner thereupon appealed to the High Court, 

Baboo Gnja Sunkiir Mozoomdar for the Appellant. 

The Advocate-Omeral and Mr. Macnai> for the Bespondents. 

The Judgment of the High Court was as follows •— 

In this case the execution proceedings were struck off by an order dated 
the 7th May 1883, which set forth that the decree was satisfied. The petition 
which forms the subject of this appeal was filed oh the 3rd July following, and 
in that petition it was sought to re-open the whole of the accounts between 
the parties. 

It has been contended to-day before us that this petition of the 3rd July 
ought to be read with a previous petition of the 3rd February 1883. As to 
this petition of the 3rd February, the Judge says • “In February last, the 
judgment-debtor applied to scrutinize the state of the account, and the request 
was granted ” The original petition has not been produced before us to-day, 
and we must accept the account given of it by the District Judge. Accepting 
this account, it appears clear that all that was asked by the petition of the 3rd 
February was permission to examine the accounts, and that this permission 
was granted. This being so, it was open to the judgment-debtor, having 
examined the accounts between the 3rd February and 7th May, to object to 
the manner in which they were taken, and, if necessary, to the sum total for 
which execution was issued. Nothing of this sort was done, and we [BiOj must 
take it that the effect of the order of the 7th May was to close the execution 
proceedings. • 

It is contended that the judgment-debtor had a right to ajiply on the 3rd 
July to re-open the accounts, and it is said that, as there is no special pro¬ 
vision of the Limitation Act applicable to an application of this kind, the 
judgment-debtor was at liberty to make this application at any time within 
three years. Art 178 .—There is no section of the Code of Civil Procedure 
which gives the judgment-debtor a right to make an application of this kind,— 
that is, an application, after the execution has been closed and the decree 
satisfied, to re-open a matter which might have been discussed or argued in the 
course of the execution proceedings We think, having regard to the provi¬ 
sions of 8. 647 of the Code of Civil Procedure, that if the judgment-debtor 
having neglected the opportunity which he had between the 3rd February and 
the 7th May to examine the accounts, desired to show that more money had 
been levied from him under the execution than was due from him under the 
decree, the only course open to him would have been to apply for a review of 
the order of the 7th May, which declared the decree to be satisfied, and struck 
off the execution proceedings. 

It has been contended that the matter of this petition of the 3rd July 
1883 was a matter which the Court was bound to investigate under s 224 of 
the Code of Civil Procedure. That section runs as follows :—“ THe following 
questions shall be determined by order of the Court executing a decree ” As we 
understand these words, we think they must be interpreted to mean the 
Court executing the decree at the time when the application is made , and that 
they do not include the Court which has executed the decree, and has thereby 
hwiome functus officto. We were pressed with the case of Sheikh Ah Hossem 
v. Sheikh Muzhur Hossetn (4 C. L, B., 577). That was a case decided under 
the old Code of Civil Procedure (Act VIIT of 1859 read with Act XXIII of 


375 



io Cal. m FPZW)OB ROHMAK ^ 

1861). The facts of that case are not dearly stated either in the jadgmeai, 
or in the statement of facts given by the reporter. Mr. Justice BROUGHTON 
says; " The payment of Bs. 1,275 by the judgment-debtor in Deoraibor 
1868 was a payment made [M«] in consequence of a decree having 
been passed against him, and an account having been made, showing that a 
balance of Bs. 732 was still due from him. That account was not a final one, 
but subject to revision, and appears to have been subsequently revised." We 
are not in a position, therefore, to say what was the nature of the account in 
that case, and how far the decision itself is applicable as a precedent. The 
view which we take of the law is in accordance with the decision of the Madras 
High Court in the case of Bamanadan ChetU v. Ktinnappu Ghetti (6 Mad. H. C. 
E., 304). That also was a case under the old law. We think, however, that 
this question musli now be determined with reference to the provisions of the 
new Code, and as s. 647 has made applicable to all proceedings other than suits 
or appeals, the provisions of the Code which are applicable to suits or appeals, 
we think, as already stated, that the only course open to the judgment-debtor 
was to apply for a review. We are then asked to treat this application of the 
3rd July as an application for review, but we are of opinion that this course is 
not open to us. The appeal is therefore dismissed with costs. 

Appeal dismissed. 


NOTES. 

[A separate suit will lie when the execution proceedings are closed :—(1897) 1 C. W. N., 
708; (1889) 15 Cal., 187 (194); (1909) 31 All., 364 ; (1905). U. B. R., 4th Qr. C. P., 36 (38); 
(1901) P. B. 63. (1901) P L. B., 101; (1910) 10 I. C. 991 (1910) I, U. B. B. 66. See also 
(1901),5 C. W N. 627 (629) where this case was distinguished, (1899)^ 0. C. 366 (368); 
(1904) P. R. 45. (1904) P. L. B. 113. 

In (1895) 18 All., 106 (107) it was held that sec 244 C P. C , 1882 (sec 47 of C. P. C., 
1908) was not applicable to suit for contribution b% one of two judgment-debtors, who bad 
paid up the decree, against the other ] 
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APPELLATE CIVIL. 

The 4th and 14th March, 1884. 

Present: 

Mr. Justice Mitteb and Mr. Justice Maclean, 

Fuzloor Buhman .(Judgment-debtor) Appellant ‘ 

versus 

Altaf Hossen and others.(Decree-holders) Eespondents.’*' 

Jhcree, Ex^uUon of—Step m execution of deo'ee—Informal application for 
, execution—Limitation Aot (Act XV of 1877}, sch. 11, art. 179. 

An application for execution of a decree having been made on the 19th lanuaiy 1882 
within, time, brut not in the form prescribed by the Civil Procedure Code, inasmuch as it did 

^ fmm Appellate Orders Nos. 200 and 201 of 1883, against the orders of 
3K., Bsq., Judge of Patna, dated 29th of March 1883, affirming the orders of Baboo 

NA& Bauerjbe. Second Subordinate lodge of that district, dated, respectively, the SRa 
1883 and 30th of December 1882, ^ 
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# 

not dbOtain the'right number of the suit in which the decree was passed, an order was made 
on the 19th Ja^uarjr directing the petitioner^to amend the application within four days by 
giving the dorrect number. That order was not complied with, and the petition was left on 
the file of the Court without being [542] disposed of iti any way till the 21st September 
1882; on which date more than three years having then elapsed since the date of the decree, it 
wAs returned to the vakil Of the petitioner for amendment within eight days. The required 
amendment was made, and the application again placed on the file of the Court bn the 22nd 
September. 

On an objection being taken that the decree was barred, and that execution could not 
issue. Held, following the principles laid down in the case of 8yud Mahomed v. Syud 
Abedbollah (12 C.L.B., 279), viz , that it was the duty of the Court to dismiss the application 
when it found that it was informal, and thus to give the applicant an opportunity of putting 
in a proper application, and that the decree-holder should not be made to suffer for such 
omission on the part of the Court, that the former application could not, though informal, be 
treated as a nullity ; and that the application on the 22nd September must be taken as hav¬ 
ing been presented with the object of amending the original informal application , and that 
it was in continuation of the execution proceedings commenced however informally on the 
19th 'January 1882; arid that consequently the decree was not barred Held, also, that the 
fact of the application having been returned to the vakil for amendment instead of being 
amended while on the ffle of the Court, made no difference to the application of the above 
principle. 

facts of these two appeals, which were analogous ones, are sufficiently 
stated for the purpose of this report in the ludgment of the High Court. 

Mr. G. Chrkgofy for the Appellants. 

Moulvie Serajul Islam for the Respondents. 

The Judgment of the High Court (Mitter and Maclban, J.J.j was 
delivered by 

MitteP, J. —In this case an application for execution of the decree of the 
Appellate Court, which was passed in the month of February 1879, was made 
on the 19th January 1882. The petition did not contain the right number of 
the suit in which the decree was passed, and an order was made on the 19th 
January, directing the petitioner to amend the petition by giving the right 
number within four days. This order was not complied with, but notwith¬ 
standing the petition was left on the record of the Court without being disposed 
of in any way. It was brought up again on the 2l8t September 1882, and 
on that date it was returned to the vakil of the petitioner to amend it by 
[ 548 ] giving the correct number of the suit within eight days from that date. 
The required amendment, however, was made on the day following, viz., on the 
22nd September 1882, and the application was put upon the record again. 
Thereupon the Court directed it to be registered and ordered notice to issue. 
It is quite clear that if the application be considered to have been made on the 
22nd of September, the decree would be barred by limitation as it was more 
than three years from the date of the decree. If, on the other hand, the appli¬ 
cation is to be considered as having been made on the i9th January 1882, it 
would be within time. The lower Courts have decided in favour of Wie decree- 
holder. The objection taken before us in appeal is, that under the circum¬ 
stances stated above the lower Court should have held that the application 
was really made only on the 22nd September 1882, and therefore was barred 
by limitation. Our attention has been called to a decision in the case of Syud 
Mahomed v. Syud Abedoollah (12 C. L. R., 279), and although the facts.of that 
case are not exactly similar to those of the present, yet the principle upon 
which that decision proceeds seems to us to be applicable here. The only 
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!i8fEte«&oe Ihfit 'we oat) find In the iaata is U)i^, in miSo lud^ oonsMs^ 
|i<ni« thers was originally ko order reqtd^l^ng the appellant to amend the appB- 
oaMon within four days, whereas in the ease cited there was no limit fb^ hy 
tibe Court requiring the petitioner to amend the application. !I%ere is ^so 
anotiier difference in the facts, viz., that in the case now before us the petition 
was actually returned to the vakil for amendment, while in the case cited the 
' petition always remained on the file of the Court. But these are differences 
upon points which are not essential. The principle upon which the decision 
cited proceeded was that, as it was the duty of the Court to dismiss the appli¬ 
cation when it found that it was informal, and, as the Court did not so dismiss 
it, the decree-holder ought, not to suffer for the omission on the part of 
the Court to dismiss the application , and the reason assigned for this is that, 
if the Court had done its duty and dismissed the apphcation, the decree-holder 
might have put in a proper apphcation on the tS44 J next day. Applying the 
game principle here, if, on the 19th of .January, which in that case was within 
time, or on the expiration of four days from that date the application had been 
refused, the decree-holder would have been in time to make a fr^h application 
in proper form Therefore, it seems to us that the Court not having dismissed 
the apphcation on the expiration of the four days allowed by it, and allowed 
the petition to remain on the file, the case comes within the purview of the 
decision cited. As to the other difference it is no difference at all, because, 
instead of allowing the vakUs to amend the petition while it was on the 
file of the Court, the Court simply allowed the vi^ to take it away and to 
amend it within the tune given by the Court That would not make any 
difference as to the apphcation of the principle upon which the decision 
cited was passed. That being so, and it not being shown that the decision 
cited does not correctly lay down the law, we dismiss these appeals but 
withsmt costs. 

Appeals dismissed 


NOTES. 

[AMENDMENT OF INFORMAL EXECUTION APPLIOATlOHB— 

Sec 245 of the CPC, 1682 was in the CPC, 1908. sch I, 0 21, r. 17, amended m 
two important particulara vi.i , in sub clause, the words, ‘ the defect to he remedied ’ were 
substituted for the word ‘ amended ’, and a new sub-dauee (2) was added providing for the 
amendment being “ deemed to have been an apphcation in accordance with law and pre¬ 
sented on the date when it was first presented 

This rule affects the value of 23 Cal 217 but virtually gives effect to decisions like 17 
Mad. 76,2 A.L J, 367 (369), 20 All 478 See also (1890) 17 Cal 631 (636), 118 P R, 1912.J 
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appeliAte civil. 

The 31si March, 1884. 

Pbesbnt, 

Mr. Justice Haclean and Mr. Justice Field. 

Watson & Co.Defondanta 

verstis 

Nistarim Gupta.Plaintiff. 


Vis major— Jjara settlement—Land acquired by Government for public 
purposes—Deduction from rent. 

An ijaraidar took on lease certain lands, giving a kabuliat, which contained the following 
clause —“In regard to the aforesaid rent we take upon ourselves the risk of flood and drought, 
of death and flight, of alluvion and diluvion, of profit and loss In no case shall we be able 
to olaim a reduction in the rent, nor will it bo open to you to demand more on account of 
alluvion,” &o. 

During the lease part of these lands were taken up by Government for the purpose of a 
railway, and compensation was paid to the lessor therefor The ijaradar claimed to make a 
deduction from his rent for the land taken away from him Held, that such a claim did not 
come under the meaning of the word ‘ abatement ” as used in the rent law, nor was it 
intended by the parties to be within the clause of the lease, but the land having been taken 
from the whole area demised, not by natural causes, but by via mator, the ijaradar was 
entitled to a deduction from the rent on his showing that there were tenants of his on the 
land who, before the land was token by Oovernment, paid rent to him which they hM now 
ceased to pay. 

[MS] In this case the defendants took from the plamtifi an ijara settlement 
of certain lands at an yearly rental of Bs 585 for a teim of ten years from 
1377 to 1286. 

During the continuance of this settlement part of the lands included in 
the ijara were taken up by the Northern Bengal Bailway Company, and for 
these lands so taken ijp the plamtid had received compensation from Govern¬ 
ment. The kabuliat given by the defendants contained, amongst others, the 
following clause:— 

“ In regard to the aforesaid rent fixed at Bs 585, we take upon ourselves 
the risk of floeflihand drought, of death and flight, of alluvion and diluvion, of 
profit and loss. In no case shall we be able to claim a reduction m the rent, 
nor will it be open to you to demand more on account of alluvion," &c. 

^ ^ 585 21^ 5nn«i 5151 r 

»nRRPf ^ qqf^ ^ qr^sfirr.ii 

The defendants paid their rent up to 1285, and for 1286 paid to the plain¬ 
tiff a sum of Es. 63 only, stating that they were entitled to obtain a deduction 
in their rent for the lands taken up by the Government for the railway. 

'Appeal from Appellate Decree No. 1529 of 1882, against the decree of Baboo G C 
Ohowdhry, Bubordiaate Judge of Rajshahye, dated llth of May 1882, reversing the decree of 
Baboo Kali Gharaff dhosal, Budder MunsiS of Beaul^ah, dated 16th of August 1881. 
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The plaintiff then brought the suit for arrears of rent for the year 1286, 
contending that the words of the kabuliat prevented the defendants from 
making any deduction for any purpose. The defendants contended that the 
deduction should be made. 

The Munsiff dismissed the plaintiff’s suit, deciding that the defendants 
were entitled to an abatement of rent. 

The plaintiff appealed to the Subordinate Judge, who found that it was 
clearly the intention of the parties that the lessee should not be able to claim 
abatement on any account, and that although the ground on which abatement 
was claimed by the defendants was not specially mentioned in the kabuliat, yet 
the words “ in no case ” were wide enough to prevent them claiming any 
abatement for any purpose whatever, and he therefore held that the defendants 
were precluded under the terms of the kabuliat from claiming any abatement, 
and gave the plaintiff a decree. 

The defendants appealed to the High Court. 

Baboo Bhowani Gharan Dutt foi the Appellants. 

C848] Baboo Kah Prosunm Dutt for the Bespondent. 

The Judgment of the Court was delivered by 

Field, J. —We think that the lower Appellate Court has taken a mistaken 
view of this case. The suit was one for rent against an ijarodar. The ijaradar 
claimed a deduction in respect of certain land which was taken up for public 
purposes, that is to say, for a railway. The Munsiff held that the special 
stipulation in the kabuliat relied upon by the plaintiff did not cover a case o 
this kind. The Subordinate Judge took a different view and held that the 
clause in the kabuliat was wide enough to cover the case of land taken for 
public purposes. 

We have heard the clause in the kabuliat, and we think it was intended 
to meet the ordinary cases in which the area of land demised is diminished by 
diluVion,* or other similar causes, and that the present case is not within the 
intention of the parties Looking at the question from another point of view, 
it would be inequitable that the zamindar, who has received the whole amount 
of compensation, should be allowed further to obtain from the ijaradar the 
former rent undiminished, in other words, after receiving the principal, should 
be allowed to continue to receive interest on this principal in the shape of rent. 
We think that this is not properly a case of abatement, as that term is 
ordinarily used in the rent law. It is a case in which the tenant seeks to 
have a deduction in respect of land taken away from the whole area demised, 
not by natural causes, but by vis major. In this view we think that the 
ijaradar is entitled to a deduction. But in order to obtain this deduction, we 
think he ought to show that in consequence of the land being taken for the 
railway, his receipts from the tenants of his ijara have been'diminished; in 
other words, that there were tenants on the land who, before it was taken, 
pHid him rent, which the!? have ceased to pay since it wftiS taken for the rail¬ 
way. Tfa^ appellants’ vakjJ informs us that there is evidence of this nature 
on the record, and we must direct, therefore, the lower Appellate Court £0 
consider such evidence and decide the case accordingly. We set aside the 
decree of the lower Appellate Court, and remand the case for a fresh decision. 
The costs will abide the result. 


Appeal allowed and case remanded. 
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C347] APPELLATE CIVIL. 

The 18th March, 1884. 

Present: 

Mr. Justice Mitter and Mb. Justice Maclean. 

Fakir Chand.Plaintiff 

versus 

Fouzdar Missor.Defendants. 

Landlord and Tenant—Suit fot arrears of rent — Ejectment—Transferable 
tenure—Bengal Act VIII of 1869, ss. 22, 59. 

In a suit for arrears of rent and for ojectmont by a landlord against a tenant who had a 
right of occupancy in the holding transferable by sale. 

Held (Mitteb, J., doubttng), that the tenant was not liable to ejectment, and that 
the landlord’s only remedy was to sell the holding under the provisions of s. 59, Beng. Act 
VIII of 1869. Knstendra Boy v. Aena Bewa (I.L R 8 Cal. 675 , 10 C L.R 399) followed. 

Per Hitter, J.— Quare, whether having regard to the provisions of s ‘22, Act VIII of 
1869, which is not controlled or modified by any subsequent section of the Act, all ryots, 
-whether they have a right of occupancy or not and whether such right of occupancy be sale¬ 
able by the custom of country or not, are not liable to ejectment if an arrear of rent remains 
due at the end of the year. 

The plaintiff in this suit sought to recover the sum of Bs. 24-5-9, being 
principal and interest for arrears of rent in respect of some 32 bighas of land 
situate in mouza Paraain Pranpore at the annual jama of Bs. 141-l-3»for the 
year 1288 F. S. He also sought to eject the defendant from the land. 

The defendant, while admitting that he held the land, contended that the 
jama payable by him was only Bs. 138-5-3 jier annum, and thatiout of this 
amount the plaintiff allowed a r^ission of Bs. 5-12 ; that he had already 
paid Bs. 118, and that only Es. 14 were due from him. He further contended 
that he was not liable to be ejected from his holding. 

The following issues were framed:— 

(1) What is the annual jama payable by the defendant to the plaintiff? 

(2) What amount of rent is the defendant entitled to by way of 
remission ? 

(3) Is the defendant liable to be ejected ? 

The first Court found the two first issues in favour of the plaintiff, 
[848] and on the third issue, upon the evidence, found that the defendant’s 
jote was transferable, and that the plaintiff was not entitled to a decree for 
ejectment. 

The plaintiff then appealed against that portion of the decree which 
declared that the defendant was not liable to be ejected, but the lower Appellate 
Court confirmed the decision of the lower Court, holding that’an order for 
ejectment could not be passed in the case of such a tenure, and that it must be 
brought to sale. 

The plaintiff thereupon specially appealed to the High Court on the same 
grounds ae those upon which his original appeal was bas^^ ^ _ _ 

• Appeal from Appellate Decree No. 2773 of 1882, against the decree of J. Tmtedie, Esq., 
Judge of Shahabad, dated Sepitimber Tith, 1882, affirming the decree of Baboo Dwarka Nath 
Bhattaoharji, Second MunsifI of Arrah, dated January 19th, 1882. 
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Baboo Aubinath Chunder Bannerj 0 e for the Appellant. 

Baboo Bash Behary Ohose and Baboo Bagnundun Penkad tor the 
Baspondent. 

The (ludgmeiit of the High Court (Hitter and Maclean, «U.) was as 
follows:— 

Maolesn, J. —^The lower Appellate Court has found, affirming the finding 
of the first Court, that the defendant-respondent holds a transferable tenure 
and therefore cannot be ejected under the provision of s. 52, Beng. Act VIII 
of 1869. 

The question submitted for our decision is whether a landlord is precluded 
from ejecting such a tenant, viss., a tenant with a right of occupancy, such 
right l^ng transferable by sale, and is confined to the course laid down in 
B. 59 of the Act. 

In the case of Tirbhobun Sing v. Jhono Lall (18 W. E., 206) it was 
^plained that sale, and not ejectment, was the landlord’s proper remedy. In 
the latter case of Knshtendra Roy Otiowdhry v. Aena Bewa (1. Ii. E., 8 Cal. 
675 ; 10 C. L. E., 399) the very question now raised seems to have been dis¬ 
cussed, and the decision was against the right of the landlord to eject. The 
decision under appeal now is in accordance with the oases I have quoted, 
and should, in my opinion, be confirmed. I would, therefore, dismiss the 
appeal. 

Hitter, J. —If the question for decision in this case were res Integra, 
I should hesitate much to adopt the conclusion to which the lower Courts 
have come. Section 22 of Beng. Act VIII of 1869 says: “ When 

an arnear of rent remains due from any ryot at the end of the Ben¬ 
galee gear or at the end of the month of Jeyt of the Easli or Wil- 
layutti year, as the case may be, such ryot shall be liable to be ejected from 
the land in respect of which the arrear is due: provided that no ryot having 
a right of occupancy or holding under a pottah, the term of which has not 
expired, slfall be ejected otherwise than in execution of a decree, or order under 
the provisions of this Act.” 

It is clear, therefore, that all ryots, whether having a right of occupancy 
or not, and whether such right of occupancy be saleable by the usage of the 
country or not, are liable to ejectment if an arrear of rent remains due at the 
end of the year. This provision is not controlled or modified by any subse¬ 
quent section. Upon the Act itself, therefore, the soundness of the conclusion 
to which the lower Courts have come is open to doubt. But as there is no 
conflict of authority on this point, and as it has been understood that the law 
has been settled in the way in which the lower Court’s decision goes, I concur 
in dismissing the appeal with costs. 


Appeal dtsmtssed. 
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APPELLATE CIVIL. 

The 20th March, 18^. 

Present: 

Mb. Justice Mittbr and Mb. Justice Maclean 

Fazal Imam and others.Decree-holders 

versm 

Metta Singh.Judgment-debtor.* 

Decree — Execution—Step in aid of execution — Limitation—Limitation 
Act XV of 1877, sch. II, art. 179, cl. 4. 

An applicatiun in^« by a judgment-creditor to take out of Court certain moneys, the 
sale proceeds realized by the sales of certain properties of his judgment-debtor in a previous 
execution, cannot be considered to be an application to the Court to take a “step in aid of 
execution," and is not therefore within the meaning of cl. 4, art. 179, sch. II of Act XV of 
1877. HmiChunder Chowdhry v. Brojo Soondury Debee (I.L.R., 8 Cal., 89); Venhatarayalu 
V. Narasimha (I. L. B., 2 Mad., 174) dissented from. 

[flS03 This was an appeal from an order holding that the execution of a 
decree was barred. The application for execution was made on the lat March 
1883, and was within three years of another application, dated the Sth August 
1880, made by the judgment-creditors for the purpose of taking out of Court 
the sale process realized by tbe sale of certain properties of the ludgment- 
debtors in a previous execution. The judgment-creditor contended that that 
application constituted the taking of some step in aid of execution; ttfid that 
consequently they were within time, and that execution of decree was not 
barred, but the Munsiff rejected this contention, and held that the execution 
was barred, and this decision was upheld on appeal by the lower Appellate Court. 

The judgment-creditor now specially appealed against that order. 

Munshi Mahomed Ymoof for the Appellant. 

Baboo Saligram Singh for tbe Bespondent. 

The Jad^mentof the Court (MiTTEBand Maclean, JJ.) was delivered by 

Mitter, J.—The lower Courts in this case have held that the decree-holders 
right to execute the decree is barred by limitation. It is contended 
before ns that this decision is wrong, because the present application, which is 
dated 1st March 1883, is within three years from the date of another applica¬ 
tion, dated 5th August 1880 made by the judgment-creditor in order to draw 
out the sale proceeds realised by the sde of certain properties of the judgment- 
debtor in a previous execution. In support of this contention our attention 
has been called to the decision in Vmkatarayalu v. Narasimha (I. L, B., 2 Mad., 
174). The lower Courts have decided this case on the strength of a ruling of this 
Court in the case of Hem Chunder Chowdhry v. Brojo Soondury Debee (I. L. B,, 
8 Cal., 89). We have examined both these rulings, and we find that the one 
of our Court is exactly in point. No doubt in the Madras case it was given 
as an additional reason over and above the one on which the decision mainly 
rested, that such an application as this was an application which came 
within the purview of the words " an application to take some step in aid of 

* Appeal from Appellate Order Ko. 409 of 1883, against the order of C. B. Garret, Esq., 
Judge of Patoa, dated 28tb of September 1863, affirming the order of Baboo Bharoda Fershad 
Qhose, Meosifi of ^hai, dated the 17th of July 1883. 
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tMl] exeoation. ” We are of oiaoion that no reason has beai placed before 
tm f^at! wonid warrant us in not following the ruling of our Court. 

We therefore dismiss this appeal with costs. 

Appeal dtsmssed. 


NOTES. 

C STEP IN AID or EXECUTION— 

ThiB case was dissented from in (1893) 17 Mad 165 (166) , (1896) 22 Bom 340 (342), 
(1897)110 PL R 161 iS«3e also (1889) 12 AU. 399, (1894) 19Horn 261 (266) The Calcutta 
High Court baa distinguished this case from those wheie something more has to be done 
beyond payment out of moneys deposited in court, as for example the ascertainment of the 
amount payable under rateable diatibution, 8 C W N S82 (384), (1900) 27 Cal 709,(1886)14 
Cal , 60, (54) Compare with these, (1905) 10 0 W N 28 3 C L J 95 (96), (1905) 10 C W N, 
364 (358), (1895) 23 Cal 196 (199) ] 
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CRIMINAL REFERENCE. 

The 3rd April, 1884 
Present 

Mb Justice Mitter and Mr Justice Maclean 

Queen-Empress 

versus 

Nowab Jan ’ 

Criminal Procedure Code (Act X of 1882), ss 248, 259, 345, 4,37—Fwihet 
enquiry. Power of District Magistrate to diiect —“ Suboidinate 
• Magistrate ”—Compoundable offence 

A criminal charge under s 448 of the Indian Penal Code having been instituted, the 
accused was sent up by the Police before a Deputy Magistrate of the hrst class Previous to 
any evidence being taken, the complainant intimated to the Magistrate that the case had 
been amicably settled, and that be did not wish to proceed further m the matter, upon which 
the Magistrate recorded an order, “ Compromised defendant acquitted ” Subsequently the 
Magistrate of the district, relying upon ss 248 and 259, and professing to act under s 437 of 
the Criminal Procedure Code, directed the Deputy Magistrate to send up the partiei and 
proceed regularly with the case 

Seld, that ss 248 and 259 had no bearing on the case, and that the mere fact of the 
accused had been sent up by the PMice did not prevent the offence, which was legally com 
poundable, frcsn being oompromiwed, and that consoquently the order of the Deputy 
Magistrate was perfectli correct and legal 

Held, further, that m addition to the Magistrate’s order not being warranted by the 
fact, it was ultra vires, inasmuch as the Deputy Magistrate was a Magistrate of the first class 
and not “inferior ’’ to the District Magistrate and to give the District Magistrate junsdic- 
ticm to call for a record under s 435 from another Magistrate and to act under s 437, the 
latter must be inferior Nobin Knsto Mooktrjee v Bussick Lall Laha (I L B 10 Cal., 
268) followed. 

The faottS oi this referenoe were as follows — 

On the 2nd December 1883 Fir Bus complained to the Police at thsna 
Mahinapore against Nowab Jan, charging him with house-trespass The 
Police sent up the accused to the Deputy Magistrate of Lalbagh for trial, under 
s. 4i8 of the Indian Penal Code, on the 6th December. After two 

' Onfmoal Baference 37 of 1884 and letter No 386 from the order made by T M. 
Kufcwood, E«), OSbcm\mg Sessions Judge of Moorshedabad, dated the 17tit March 1E%4. 
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adjoarnments, when no evidence had been taken, the case being fixed for the 
21st December, an application was made by Fir Bux to the Deputy Magistrate 
on the 20th December, informing him that the matter had been arranged and 
that he did not wish to proceed with the prosecution. The case being one 
under s. 448 of the Indian Penal Code, and Wng one in respect of a compound- 
able offence, the Deputy Magistrate on the same day recorded an order, “ Com¬ 
promised, defendant acquitted, " and the defendant was accordingly released. 

Thereupon the District Magistrate on his own motion, or at the instance 
of the Police, recorded certain remarks to the effect that when a case had been 
sent up by the Police no withdrawal by any private person could stop its being 
proceeded with, and relied upon ss. 248 and 259 of the Criminal Procedure 
Code* in support of that view He thereupon ordered the Deputy Magistrate, 
“ under the closing portion of s. 437, to send for the parties and to proceed 
regularly with the case. ” 

This course having been pursued and having resulted in the conviction of 
the accused and in a sentence of imprisonment being passed, the Sessions 
Judge, on the proceedings being brought to his notice, submitted the record for 
the order of the High Court, addiessing at the same time a letter to the 
Registrar of the High Court, of which the following is an extract:— 

“ The District Magistrate was wrong in thinking he could set aside that 
order of acquittal. Section 437 of the Criminal Procedure Code dealt with a 
different condition of things He was wrong m discussing ss 248 and 259, 
which have nothing whatever to do with s. 345 of the Criminal Procedure Code 
and deal with altogether different contingencies The offence being under 
s. 448 of the Indian Penal Code, and the person whose property had been trespass¬ 
ed on having compounded it, the Deputy Magistrate was compelled to acquit. 
Nowab Jan, having been acquitted, and rightly so, was not liable to btf tried 
again for the same offence, and to be convicted and sentenced 

No one appeared on the hearing of the reference. 

The Judgment of the Court w^s delivered bv 

[933] Hitter, J. (Maclean, J , concurring). — We have no doubt that 
the District Magistrate has mistaken the law throughout. 

It appears that on a charge preferred by Pir Bux, the Police sent up one 
Nowab Jan for trial, under s. 448 of the Penal Code. 

Pir Bux subsequently, on 19th December, petitioned the Magistrate (of 
the first-class), asking that as the case had been ^.micably settled, and that as 
he did not wish to proceed with the case, it might be disposed of. 

The Magistrate accordingly endorsed the petition, “ Compromised ; defen¬ 
dant acquitted.” 

As it appears that Pir Bux was the person described in the third column 
of the table attached to s. 345, and that the offence is described in the second 
column of that table, it is clear that the order of the Magistrate of 20th 
December is quite correct and legal. 

Neither s. 259 nor s. 248 of the Criminal Procedure Code hasjiny bearing 
on the case; as all that is necessary regarding the compounding of the offence 
that was under investigation is to be found in s. 345, and we do not understand 
the law to be that no Magistrate under any circumstances has pow’er to allow 
a case that is sent up by the Police to be withdrawn. 

The'District Magistrate’s order purporting to be passed under s. 437 was 
ther^ore not warranted for the reasons given above; and it was also ultra 
vtres from the fact that Mr. Beames is a first-class Magistrate and is not 
therefore inferior to the District Magistrate. To give the District Magistrate 


8 OAL.—49 


385 



IX iO Cal. 3M IN THB GOODS OF COWAB SDTTYA &0. [1884] 


jurisdiction under s. 43S to call for a case from another Magistrate, the latter 
must be “ inferior/’ See Nobin Kristo Mookerjee v. Bussick Lall Laha (I. L. B,, 
10 Cal., 268). 

We set aside all the proceedings subsequently to the 20th December, 
including the conviction of Nowab Jan, dated 27th February 1884, and the 
sentence passed upon him. 

Conviction' set aside. 


NOTES. 

[ The subordination to tho District Magistrate of all Magistrates in a district, having 
been declared in sec 17 (Gr P. G. 1898 ; 1882) the Galcutta High Gourt in tl% Full 
Bench case of 12 Cal, 178 overpuled this decision. To a similar effect are the Full Bench 
rulings 'in 8 Mad., 18 , 7 All , 853 {conira 7 All., 1.34) and the ruling in 9 Bom., 100 J 


[3S4] OEIGINAL CIVIL. 

The 3rd April, 1884. 

Present. 

Mb. Justice Cunningham. 

In the Goods of Cowar Suttya Krishna Ghosaul, deceased. 


helpers of Administration to Hindus—Limited grant—Act V of 1881, s. 4. 

Certain joint property m which five brothers were interested being the subject of a suit 
m which the rights of all parties were fully ascertained and decreed, one of such parties (who 
died after the decree) was declared entitled to a 5/30th share in the joint estate. 

Subsequently to this decree several orders were made in the suit, appointing a Receiver, 
ordering partition, and excluding certain properties from partition and directing an account. 

On partition, a 5/30th share in the properties ordered to be partitioned was allotted and 
made over to the guardian of the infant children of the sharer who had died, the remainder 
of the unpartitioned property being in the hands of the Receiver. On the taking of the 
account, it was ascertained that the deceased sharer had during his lifetime overdrawn from 
the joint estate, and that the sum,fo overdrawn by him would have to be made good out of 
the 5/80th share decreed to him ; it being alleged by the present petition that the sum allotted 
to him would be insufficient to cover the deficiency, and there being certain Government 
securities and a small sum in cash belonging to the private estate of such deceased sharer in 
the bands of the Bank of Bengal, the Oourt, on an application made for the purpose, directed 
letters of admmistration limited to the Government securities and cash to issue, considering 
that the facts of the case warranted a departure from the rule laid down in Ram Cliand Seal 
(I. L. R., 5 Cal., 2). 

This was an application for letters of administration to the estate of one 
Suttya Krishna Ghosaul, deceased, limited to certain Government securities of 
the value of Be. 6,000 and Bs. 160 in cash. 

The petitioners were Suttya Bhooson Ghosaul, the eldest son of the 
deceased, and Soudaminey Dabee his sole widow as guardian of two infant sons 
of the deceased. The deceased, who died in August 1880 intestate, left the 
petitioners him surviving, being entitled under a decree in suit No. 568 of 1871, 
dated 2Sth November 1872, to a 5/30th share in certain joint property, subjeot 
to the tight of Ms mother Siboosoondery to certain maintenance therefrom ; 



IN TSE GOODS OE COWAB SOTTYA <feo. [1884J IX.R. 10 Cal. 83J 


the decree directing partition of the estate, and appointing certain persons 
Beoeivers and Commissioners of partition. In January 1878 an order was 
obtained appointing [Sddj S’- J- Ferguson, Beoeiver, m the place of the Eeceivers 
appointed under the decree, and certain property was also thereby excluded from 
partition, and in March 1880 certain of the properties were ordered to be exclud¬ 
ed from partition, such properties still remaining in the hands of the Eeceiver. 
On the Slst August 1880 the widow of the deceased was appointed guardian 
ad litem of-her infant sons, and in September 1880 the four infant sons were 
added as defendants in the place of their deceased father in the suit of 
1872. 

3y certain orders, dated 12th January 1881, and 17th December 1881, the 
Commissioners of partition appointed in the suit certified that a 5/30th share of 
the moveable and immoveable property had been allotted to the present 
petitioners, and such share was made over to the Receiver, but was subsequent¬ 
ly made over to the widow of the deceased as guardian of the infant sons, on 
her giving security, the properties which were excluded from partition remaining 
as above-mentioned in the hands of the Receiver. By an order, dated 19th 
May 1881, the Receiver was directed to pay over the nett income of the joint 
estate in his hands to the parties according to their shares, and certain 
accounts were ordered to be filed, and from such accounts it appeared that the 
deceased in his lifetime had overdiawn from the joint estate a sum of 
Rs. 35,925, and that this sum was due and payable hy his estate to the joint 
estate. By a decree in a suit between Siboosoondcry Dabee v. Btissomuty Dabae, 
dated 3rd March 1881 (which suit was orderd to be consolidated with suit No. 
568 of 1871), Siboosoondery Dabee, the mother of the deceased, was declared 
entitled to a l/3rd share of the real properties allotted to the respective heirs of 
the deceased. [The amount to be received by Siboosoondery and the afhount 
due from the estate of the deceased as overdrawn were stated to amount to more 
than the value of the properties allotted to the heirs of the deceased by the 
return of the Commissioners of partition.] On tlie 26th March 1881 Souda- 
miney gave bivth to a posthumous s6n, Suttyakanto (Ihosaul, and he was added 
as a party defendant to the suit No. 568 of 1871, and his mother was appointed 
his guardian ad litem, and on Suttya Bhooson Ghosaul attaining majority, 
Soudaminey was discharged from acting as his guardian. 

[386] Beside the properties mentioned above, and those in the hands of 
the Receiver, the Receiver was in possession of a sum of Rs. 20,050 in Govern¬ 
ment paper, which was directed to remain subject to the payment of certain 
costs incurred; and in addition to the interest of the deceased in the joint 
estate, the deceased was at his death possessed of, as his own separate property, 
certain Government securities for Rs. 6,000 standing in his own individual 
name, a portion of which, Rs. 2,000, had been placed by him in the Bank of 
Bengal as security against overdrafts, and which sum, together with a cash 
balance of Rs. 160, was still in the hands of the Bank, and the remaining 
portion of which, viz., Rs. 4,000, being in the hands of Soudaminey. 

Such being the position of affairs regarding the share of the 'deceased in 
the joint family property and in bis separate estate the petitioners above- 
mentioned (there having been no previous grant of probate or letters of adminis¬ 
tration taken out with regard to the estate and effects of the deceased), asked 
for a grant of letters of administration to the estate and effects of the deceased, 
limited to the Government securities for Rs. 6,000 and 160 lying in the Bank 
of Bengal, such application as regarded the widow of the deceased being 
durante minontate. 
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Mr , Siokoe for the Petitioner.—The facts set out in the petition show 
that what has been allotted in severalty, and which is not in the hands of the 
Receiver, will be insufficient to settle the charge [against the estate of the 
deceased , and that the interest of the parties that would have to be adminis¬ 
tered has virtually been sufficiently dealt with by the suits which have been 
going on , and that in effect there is no matter of administration to be performed 
with regard to the 5/30th share coming to the heirs of the deceased. Section 4 
of Act V of 1881 applies to Hindus where administration is granted, 
therefore as we say there can be no object in vesting in us as administrators 
the property which is already in the hands of the Receiver, 1 ask the Court to 
except from the grant of letters of administration such properties, and to grant 
us letters limited to the Government paper for Rs. 6,000, and the cash in the 
hands of the Bank of Bengal; we should not be allowed to deal as adminis¬ 
trators with the property in the bands of the Court. 

[357] No doubt Mr. Justice PONTIFEX in the case of Majn Chund Seal 
(I. L. R., 5 Cal., 2) has decided that only general letters of administration can 
be granted to Hindus, but the question has been commented in on the case of 
Grtsh Chunder Milter (I. L R., 6 Cal, 483). It has already been adjudicated 
that the five children are entitled to the property, and it has'been paid over to 
the mother as guaidian ad htem, but I submit the property has been severed so 
as no longer to belong to Suttya Krishna Ghosaul’s estate. 

Gunnini^ham, J. — It appears to me that the circumstances set out in the 
petition of the applicants are sufficiently special to take the case out of the 
operation of the rule laid down bj Mr. Justice PONTIPEX in the case of Bam 
Chund Seal (I. L. E., 5 Cal, 2) and therefore I make the order as prayed. 

Application granted. 

Attorney for Applicants (Jillanders 


[ 10 Cal. 567 ] 

PRIVY COUNCIL 

The “^Srd November, lH8d. 

Present 

Lord Fitzgerali\ Sib B. Peacock, Sir R P. Collier, 

AND Sir a. Hobhouse. 

Burjore and Bhawani Pershad.Defendants 

oei BUS 

Bhagana.Plaintiff. 

[On appeal from the Court of the Judicial Commissioner of Oudh.J 

Act X of 1877, s. 602—Extension of time for giving security 
in appeal — Custom — Wajih-ul-arz. 

Th^ words in s. 602 of Act X of 1877, relating to the time within which security is to be 
given, ate directoiy only ; and although they are not to bo departed from without cogent 
reason, the Court from which appeal is preferred has the nght of extending the time. In 
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this case, a satisfactory explanation having been given of delay m giving security until after 
the time limited by the above section had expired, Jield that the Court had rightly exercised 
discretion in extending the time. In the matter of the petition of Soorjmukkt Koer (I L. E., 

2 Gal., 272) approved. 

The paternal grandmother of a deceased village shareholder claiming to inherit in pre¬ 
ference to his male collateral relations, the issue was fixed with the assent of the pleaders 
on both sides, whether the plamtifi, as a female, [SBS] was excluded from inheriting by the 
custom of the family, or tribe. Held, that this was substantially a question of fact, and that 
on the evidence, which included the village wajib-ul-are, the customary exclusion of females 
was not proved. 

Appeal from a decree (29th October 1880) of the Judicial Commissioner 
of Oudh, afl&rming a decree (8th July 1880) of the District Judge of Lucknow. 

The suit out of which this appeal arose was brought by Bhagana, the 
respondent, the widow of Sadanand, toimerly kabuliat-dar, or shareholder, 
responsible for the revenue of a five annas four pie share in mouzah Eahem- 
nagar, pargana Bi]nour. in the Lucknow district. She claimed to have a 
declaration of her right on that share against the nephews of Sadanand. The 
latter had two brothers, from whom he was disassociated, and died m 1849 
leaving a son, Suraj Buksh, boro of the respondent Bhagana. Sura] Buksh 
inherited his father’s property, and with him till his death in 1879 his mother 
Bhagana lived. He left a son, Pirthi Pat, who died in the same year, leaving a 
daughter. After the death of Pirthi Pat, whose name during his life was not 
entered in the GoUectorate books as m possession, his grandmother continued to 
hold the land. But on the 30th January 1880 the sons of the brothers of 
Sadanand (deceased) obtained dakhil Miartj or alteration of entry of names, from 
the tahsildar of Lucknow Bhagana then brought the present suit, to whieli 
the defence was made that she, being a female, was excluded from the mheri- 
tance by the custom of the family and tribe, Pande Brahmins in Oudh. 

In the Court of First Instance it was held that no custom to that eflect 
had been proved, the wajih-ul-arz (or village administration paper signed at 
settlement), contradicting it, save as to certain specified female relations, vtz., 
daughters and unmarried women. The Judicial Commissioner, in afiirining 
this judgment, observed that the evidence had not proved that, by custom, a 
grandmother could not succeed. 

On this appeal— 

Mr. J. H. W. Arathoon appeared for the Appellant. 

Mr. J. G. W. Sykes for the Respondent 

A preliminary objection was taken for the respondent, objecting that 
the Judicial Commissioner had without legal authority [539] extended the time 
for giving security; and that even if he had such authority, where a proper 
case was made out for the exercise of a judicial discretion, such a case had 
not been made out here. Mr J G W. Sykes contended that under s, 602 of 
Act X of 1877 the limit of time was enacted by law, and therefore could not 
be extended. In this case the appellants had already exceeded it when they 
made their application to have it extended. Whatever could be dohe for them 
could only have been on'application to this Committee. He referred to Act VI 
of 1874, a. 8, and s. 11, cl. 6, and cited In re Lalla Gopeechand (I, L. R., 
2 Cal., 128) , In re Funendro Deb Boy (23 W. R., 220); In re Soorjmukhi 
Koer (I. L. E., 2 Cal., 272). 

The latter case was distinguishable from the present. It decided that the 
requirements of s. 11 of Act VI of 1874 were not imperative, the Court having 
a discretion to allow security and costs to be deposited after the period 
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mentioned in the Act when the Court had been closed at the expiration of that 
period, allowing the deposit to be made on the day of re-opening. Now, 
provision for the case of the Court being closed had been made, and the 
appellants in the present case had not the same kind of excuse , their explanation 
being that, wrongly advised, they attempted to make the deposit m the Court 
of First Instance, which caused the delay 

Mr J. H. W. Arathoon for the appellant relied on the Full Bench decision 
in Sooijmakhi Koer’i case 

Their Lordships having intimated that the appeal should proceed-- 

Mr J. H iV. Atathoon was heard for the Appellants. 

Counsel for the respondent was not called ujron 

Their Lordships’ Judgment was delivered by 

Sir R. P Collier - -This was a suit brought b> Muosumat Bhagana 
against the defendants for the purpose of recovering a certain mouzah. The 
only question m the case was this, wliether the Mussumat, who was the 
grandmother of one Pirthi Pat, succeeded to the real property ot Pirthi Pat, or 
whether the male descendants Cd 60 J collateral to her husband, succeeded to 
that property ^ The pai lies were botli represented h\ Counsel, and they 
agreed to bins issue “is nlamtitt, tm a /erud/e, excluded from luhentsLiice by 
the custom of the faimly and tnlio ^ On defendants ” It apjiears to their 
Lordships that, this issue having been settled by the leained Judge by tbe 
consent of Counsel and the cause having been tried upon it, it is the only 
issue now hefoie us , and the question to he doteriuined ns iviiethei, tJio two 
Courts, that oi tlie Subordinate and of tlie Judicial Comniissiotioi, having found 
as a fact that the defendant had not sustained the burden ot proof laid upon 
him, 1^5^, that the plaintiff, as a female, was excluded fioni tlie inlieiitance, 
that finding shall oi shall not be aflirmed 

The question of the custom, or no custom in the laniiiy is substan¬ 
tially one of lact. If their Lordships could see that any proposition of law was 
mixed up with it they might he disposed to review it, Imt no such proposition 
arises ujion the evidence, and furthci they are disposed to say that tire con¬ 
clusion of tlie Coiiits upon the evidence seems to tliem to liavo been right The 
evidence was iii substance that of a great number of members of the 
family, and strangers, of w'hom more miglit hav^e been called, to the cflect 
generally that there was such a custom in the family, which is a mere assertion 
by the witnesses of the question to ho tried in the cause. But it would appear 
that all the witnesses founded thou opinion upon one particulor case, viz , 
that upon tht3 death oi Baipiatli, the fatlier oi the hu&band ot the plaintifl, 
instead of his widow oi mother taking bis uncles and nephews took. Tno 
Courts say that that being the only instance in the family, does not sufficiently 
piove custom Further it is to bo observed that that evidence was in a great 
degice contradicted by a paper called a wajih-iU-arz, whicli w'as put in, where¬ 
by the general contention of the defendants, which was that no temale what¬ 
ever could succeed, was, to a certain extent at all events, modified. The wajib- 
tU-aiz Is in tliese terms “ If the deceased have two or more wives lawfully 
married tlicri the projierty left bv the deceased would bo divided among the 
number of wives in this way that if tlioie he one son from one wife, and two 
oj' more from the othei, then the one ,son from the former would take one-half, 
and the two oi more from tlie lattei would take the other [561] half, sub-dividing 
it equally among themselves but a wife having no male issue shall 
receive no share, she shall, however, receive maintenance from the 
sons of the other wives who have inheiitod a share. In our family the 
custom is to give no share to daugliters. If none of the wives lawfully 
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married to a deceased co-sharev have any issue, in such a case of course the 
childless widow shall have possession of the share of the deceased. If a 
widow being childless desire to adopt a son, she can adopt one of the nearest 
male memhers of her deceased husband’s family She shall not be competent 
to adopt her brother or brother’s son. Women not lawfully married, and 
their issue, provided thev lieai good moral character, will be entitled to 
receive only food and clothing, but shall not receive a share.” This 
wajib-id-arz seems very much indeed to qualify the general statement of the 
witnesses that no female could succeed in the family , for it distinctly states 
that under some circumstances wives and widows succeed, although it does not 
distinctly state that grandmothers do 

On the whole, therefore, it appears to their Lordships that the finding 
upon this one issue, winch was settled by both the parties and by both Courts, 
is right 

It should be stated that it appears in this case that Pirthi Pat had a 
daughter about seven years old, but by consent of both jiartics that daughtei 
IS excluded from consideration in the case , and the case has been treated as if 
that daughter had not existed Their Lordships think it right to say that 
that daughter, being no party to this suit, is m no way bound by this decision, 
and they give no opinion with respect to what her rights may be 

Under these cncumstances tlieir Lordships are o( opinion that the 
judgment appealed from was right, and thev will humlily advise Ilei Majesty 
to affirm that judgment with cqsts 

It only remains to state tliat a preliminarv point was laised as to whether 
the .Judicial Commissioner had a right to extend the time for giving security 
in this appeal. Their Lordships upon that point have to say that they concur 
in the view' which w’as taken bv the Pull Bench of the Court in Calcutta^ that 
the words in the Act which have been quoted relating to the giving of security 
are directory only , and, although not to he departed fiom wnthout [S62] 
cogent reason, in this paiticular case it seems to them that the Commissioner 
has exercised a right discretion Cndei these circumstances their Lordships 
do not give weight to the objection against the admission of the appeal 

Appeal (lismiHHcd 

Solicitors for tlie Appellant Messrs Younq, Jackson and Beard 
Solicitors foi the Respondent Messrs Van Hand an, Cuniviing and 
Aimitage 

NOTES 

[This case has beon followed in (1907) 11 C W N 1104 (1105) , (189‘J) 1.0 All , 14 (16) 
12 A. W. N 152 , (1902) 1 L 11 R , .S29 (330) , (1910) V R , 44 

As regards the circuiastaiKcs under which the indulgence will be granted, see (1890) 11 
Mad., 391 (395) , (1909) 14 OWN, 420 

See also the explanation of this case bv MahMOOD J, in (1884) 7 All , 79 (81, 93, 94) ] 
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AFPP3LLATE CIVIL. 


The lUth March, 1884. 

Present 

Mr. JiTSTicE McDonell and Mr Justice Field 

Abdool Adoocl and others . Defendants 
rersns 

Mahomed Makiml and anoiliei .Plaintiffs ' 

0?i'U‘; of pioof—Hindu customs amongst Mahomedans—No piesumptimi 
when no allegation of ciisiom made, 

.1 tindwoic two hrotluTs, ^rdhonicdtiim, who livod together in (ommonsalit'i .1, 
whilst so living with his biotlur, puich.ised ouitiiiii lands andet .i c-onvev.inco oxocntod b\ 
the vendor and A In .i suit bv the heirs of li iigiiiiist the heirs of A to obtain possession of 
such lands, in which thev alleged thev h.id been disposse.,sed bv the heirs of .1, the Court 
found the land to be |oiiit fainilv propertv .iiid to h.we been purchased with joint funds 
On appeal, the onus of piovingth.it the land was purchased bv A .ilone was put upon-1 , 
held, that there being no .illegation that the parties had .idopted the Hindu law of propertv, 
the Judge, bv .ipplving to Mahoinedans tlu' presumption of Hindu law, had east the onus on 
the wrong partv 

The plamtifis m this case sued to recover possession of ceitain lands fioni 
which tliov fiad been dispossessed bv tlie defendants 

4 

The jilaintiffs alleged that the land in question had been bought by two 
uterine brothers (the lather oi the plaintiffs and the father of the defendants), 
who were Mahomedans, living in coininensalitv with each othei That on 
the death oi the plaintiffs' fathei, their inothei and uncle lived together and 
held joint [563] possession of the land, and that on the death of their mother 
thev took possession of the share to which the^ weie entitled, but that the 
defendants bad dispossessed them, and tins suit was tberefoie lirouglit by the 
plaintiffs foi the purposes above-mentioned Jlotli parties to tlie suit weie 
Mahomedans 

The doleiidant.s contended tliat their latbei liad purchased the land when 
living sejrarato fioin the pLnntiffs’ latliei, and tliat the conveyance had been 
signed by then la:her alone 

The Munsitf found tliat the land was purchased by the father of the 
defendants alone, at a time when he and the jilaintifis' fatlier were living in 
commensality, and that therofoie it must be considered to he joint family 
property, and he gave the xilaintifts a decree. 

The defendants ajrpealed to the Suboidinato Judge, vvho found that the 
conveyance was executed in the name of the defendants’ father, but as the two 
brothers lived in commensality, the defendants not iiaving proved that the 
purchase was made by the defendants’ father on Ins own account, the plaintiff’s 
were entitlea to a decree He, tlierefore, upheld the decision of the Munsiff. 

The defendants appealed to the High Court 

•Appeal from Appellate Decree Nu. 1,319 of 1882, again.st the decree of Baboo Bam 
Coomar Pal, Ro> Bahadur, Subordinate Judge of Sylhet, dated 16th of May 1882, affirming 
the decree of Baboo Bomosh Chunder Bose, Bov Bahadur, Munsiff of that district, dated 
21 st November 1881 
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Munshi Serajnl Islam for tlie appellants contended that the .Tudge was 
wrong in holding that, from the mere fact of the family living together, the 
property was therefore joint, the presumption of Hindu law ought not to have 
been applied to the case of Mahomedans, and that, by thus presuming, the onus 
of proof had been wrongly put upon the defendants. 

No one appeared for the Respondents. 

The Judgment of the Court was delivered by 

MoDonell, J. —This appeal is concerned with plot No 1 only. The 
parties are Mahomedans. The property in disjmte was purchased by a con¬ 
veyance executed in the name of the defendants’ father. Tlie plaintiffs, how¬ 
ever, claim a share on the ground that, although the conveyance was in tlie 
name of the defendants’ father, the family was at the time living in commen- 
sality, and the funds with which the puichase was made were loiiit funds 

Tlie Munsif dealt with the question on the ground that the jiuichase was 
made from joint funds, and that, therefore, the plaintiffs were entitled to a share. 

[564] The case then came on appeal before the Subordinate Judge He 
first held that the suit in respect of this plot was barred by s 13 of tlie Code 
of Civil Procedure 

A review was then applied for and granted, and upon the review he 
changed his mind as to the applicability of s 13 and then jiioceeded to deal 
with the merits. He says in his judgment “ Tiue that the kobalas of 
purchase were executed in the name of the defendants’ father, but as the two 
brothers lived together at that time, the defendants should have proved that 
the purchase in question was made by the defendants’ fathei alone, but this 
they have not been able to do ” 

It is now contended befoio us that in this passage the Buhordinate Judge 
has applied to Mahomedans a presumption peculiar to Hindu law, and th^t by 
so doing he has cast the burden of proof upon the wrong side, tliat is, ujion the 
defendants instead of upon the plaintiflfs 

We think that this contention is coriact The Munsif, as 1 have already 
said, although observing that tlie Mahomedans by living a long time amongst 
Hindus, had adopted the manners and customs of Hindus, did nevertheless 
decide the question, not upon any presumption of Hindu law, but upon 
evidence that the property was purchased with joint funds. There was no 
allegation, that by custom the parties to this suit had adopted the Hindu law 
of property, and this being so, we think that the Subordinate Judge was 
bound to decide upon the allegations and the evidence whether the property 
was purchased from joint funds. The burden of proying that it was purchased 
with joint funds was, of course, upon the plaintiffs , but by applying the 
presumption of Hindu law in the first instance, the Subordinate Judge has 
cast the burden of proof upon the defendants, and in this we think he has 
committed an error We must, so far as regards plot 1, set aside the decree 
of the Subordinate Judge, and remand the case for a proper decision. The 
costs will abide the result 

Decree reversed in pai t and case remanded. 


NOTES. 

[ See upon this subject, the very full judgment of Hfr Justice BEAMAN in Jan Mahmued 
\. Bofit Jaffm (1918) 82 I. C., 195 (Bom.,) , .ilso (190'^) 5 Bom , L R , 355 (SGS) ] 
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KABAIN CHUNDEB DHUR V. 


[865] ORIGINAL CIVIL. 

The 21st February, 1884. 
Present; 

Mb. Justice Pioot. 


Narain CJiunder Dhur.Plaintiff 

versu.'i 

Cohen.Defendant. 

Market rate— Ascoiainment of market tale in suit on an oijreement of 

indemnity—Evidence 

Where the Court has h.id the advantage of having in evidence before it ii record of the 
market rate of auj p.irticular d.i\ made up In .i broker of intelligence and experience, such .a 
record should be received as evidence of the particular state of the market on that day. 

This was a suit upon an agreement which w'as entered into by Cohen to 
indemnify the plaintiff against any loss which might be sustained under a con¬ 
tract entered into between Narain Chunder Dhur and the Camherhatty Co., 
Limited The facts were that Cohen, who was a broker, had informed the 
plaintiff that he knew of a contract for the purchase of six lacs of gunny bags, 
which contract he advised the plaintiff to take over, he (Cohen) being willing 
to give the plaintiff an indemnity against loss on the contract The contract 
was taken over by the plaintiff, and the indemnity given hy Cohen. 

The contract resulted in a loss, and the indemnity was put in force against 
Cohen His defence was that, even assuming the agreement to be an agree¬ 
ment of indemnity, the plaintiff was not entitled to ask for damages, inasmuch 
as he (Cohen) had, a month after the contract had been taken over by the 
plaintiff when the market rate had gone up, informed him that he (Cohen) had 
a purchaser who would take the contract off the plaintiff’s hands. 

Mr. Oasyer and Mr. Sale for the Plaintiff'. 

Mr. Hill, Mr Bonnerjee and Mr Handley for the Defendant 

During tlie hearing it was sought to prove the market rate of gunny bags 
on certain particular days, and for that purpose Mr Delius, a member of the 
firm of Poppe, Delius k, Co , brokers, was called and examined by Mr. Gasper, 
the witness giving the following evidence. “ My firm makes out weekly quota¬ 
tion of rates fi gunny bags I tiave a return here for the 27th March 1882. 
[ 866 ] It was dratted by me or my partner, it is very difficult to say by which 
of us, written by my baboo, and signed by myself. The returns of the 3rd, 
10th, 17th, 24th April, were all signed by me They must have been made by 
me, because my partner was at home at the time. The return for the 20th 
March 1882 is signed by me ; it must have been so, as my partner was at 
home. These returns are made out according to the tone of the market during 
thewvoek, particularly on the closing day, and likewise the rates. It is difficult 
to explain bow the market rate is ascertained. The contracts which we enter 
into constitute one of the elements from which these returns are made up. 
Many transactions are often made which we do not take notice of. We 
ascertain tlie, market rate from the better class of buyers. We disregard 
speculators' contract, and purchases by bad buyers, as they can’t buy except 
at higher rates than European buyers or first-class buyers. For instance, I 
know the rate at which my buyers will buy to-day, though the mills may be 
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asking more than those rates, still I know that I can get the bags at the rates 
my buyers will buy at I strike the market rate from what the producers are 
asking and my buyers are willing to pay. Our quotations vary from 4 annas 
to 8 annas according to the state of the market within that basis. The 
quotations are made on the day previous to the date they bear. ” 

Mr. Gasper submitted the witness could refer to the quotation. 

Mr. Hill objected. 

Pi0ot, J i —The question is what was the rate prevailing in the market at 
the time the memorandum was prepared for what I may call sound business. 
The returns prepared by this gentleman aie, as Mr Delius states, records 
made by him at the time of what he knew, or believed he know, to be the fact 
with regard to the market rate of such transactions. The facts which were then 
present to his mind wore—(1) What within his knowledge buyers were willing 
to offer, and what within bis knowledge the producers oi sellers were asking. 
Along with that there was the further fact, the transactions which were 
actually entered into, and upon these classes of facts, all of which are facts, he 
compiled this record. Now, the market rate of any day is nothing more than a 
compilation of the result of various facts connected with the trade of that day, 
[367] and what I desire to do in ascoi taming the particular state of the market 
on any day, is not to cast on the Court the dutv of gathering rates from con¬ 
tracts and from them to stiike for itself the market rate, but I desire to hold 
that when the Court has the advantage of having in evidence before it, a record 
of the rates made by a gentleman of intelligence and experience on that day, 
it should have that advantage, the advantage of having the latos made out in 
that way, in preference to comiiuting the rate lor itself I, therefore, admit 
the quotations. 

Attorney for Plaintifi . Mossis. Dtiiioin <(' Oir , 

Attorney for Defendant Mi. C F Pitiai. 

NOTES. 

[MARKET VALUE- EVIDENCE— 

‘ It might be supponod th.it to know value iiioiclv to know wh,T,l other people say the 
thing IS worth—merely to have hcaid them offering and accepting pricc', But the answer is 
that those various instances of offeis or acceptances of prices, averaged into mean or proba¬ 
ble figure, arc what constitute value The statements of persons declaring their estimates of 
the prices they would give oi receive arc not t.ikcn, on the credit of thos" persons, as tiust- 
worthy assertions of the fact of value, but mciel> as items of conduct which themselves make 
up that total fact of conduct which we call v.ilnc Thus, if A sits in a merchant’s office and 
listens to the terms accepted and rejected tor a dozen articles ho acquues a first-h.ind know¬ 
ledge of value , but if he goes in and asks the merchants to tell him the value of a given 
article, his knowledge is bused on a belief in the truth of the nierchant’s assertion In the 
former case his knowledge is not based on hcaisav,” Wigmore on Evulencc (I'JOl) Vol 1, 
sec. 719, pp. 815 , 816 citing from STOK^ J in Aljenso s C. S , ii storv 426 

“ It is not tiocessarv, in oider to qualilv one to give .ui opinion as to values, tli.vt his in¬ 
formation should he of such adiroet ehwaeter as would in.ike it eonipcteiit in itself,is primaiy 
evidence. It is the exiienencc which he acqunes, in tlie ordinary conduct ®f affairs, and 
from means of information such as are usually relied on by men engaged in business for 
the conduct of that business that qualifies him to tcstif>,” ibid , citing fiom WekLiS, J. in 
Whitney v. Thacher, 117 Mass 53, where brokers’ testimony was admitted. 

I’rico lists and market reports arc not ffenerally admissible ipso facto though testimony 
based upon them may be, sec IVnjiiiore, sec , 1701, Vol 111 (1904) and Sup. Vol V ] 
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JANOKY liULLUBil SEN* t). 


[10 Cal S67] 

APPELLATE CIVIL 

The 26th Fcbniaiy, IS84. 

Peesent 

Mu Justice McDonell and Mr. Justice Field. 

Janoky Bullubh Sen.One of tlio Defendants 

oersiis 

Johiiuddin Mahomed Abu All Soboi Chowdhry.Plaintiff.' 

Lien—Sale in execution of decree — Sec. 205 (Act XIV of JSSU), 
piovnocs —Lis pendens— Judicial hen 
Where two mortg.igecs, id execution of their sevoi.il decrees, .ittiiehod the same property, 
of which A nioicty without fuithei spot i(u.itiou w.is rcspoctiwly mortgaged to c.ich of them, 
<iud subsequent to the att.ielimciits the propert\ was sold iii cxeeutioii of one of the decrees 
]{eUl, that uotwithst.iiiding the whole interests of the mortg.igor w.is intended to be sold, 
the purchasci took one of the moieties subject to the lieu of the uns<itisficd mortgagee, and 
that omission or neglect on the p.ii t of the Couit executing the decree to give specific direction 
as provided by clause (b) of s '296 of the Civil Procedure Code did not prejudice the rights of 
the unsatisfied mortg.xgee or discharge his encumbrance 

One Nusiruddin borrowed two sums of money from the plaintiff and the 
defendant No 2 under two sepaialc mortgage bonds executed in their favour 
on the same date. Both the bonds, after enumerating the several zamindaries 
in the possession of the mortgagor, continued in these terms “ A moiety of 
all the abovomentioned zamindaiies bearing the abovementionod [568] 
siidifci jamas, 1 do mortgage and hypotliecato as security for repayment of 
amount covered by the bond with interest.” Among the properties liypothe- 
cated was an 8 annas 3 pie 1 kag tils share of Tote (Tokul. The loans not 
liaving been repaid, defendant No. 2 brought a suit and obtained a decree on 
his mortgage bond on the 23rd November 1877, and on the Bth June 1878 
attached the moitgagor’s interest in Jote Gokub The plaintiff also obtained a 
doeroe on Ins mortgage bond and attached the same jiroperty fJote Gokul) 
on the ILth February J879 Alter these attachments, and on the 18tb 
March 1879, defendant No. 2, in execution of his decree, brought to sale the 
mortgagor’s interest in Jote Gokul, which was purchased by defendant No. 1. 
The plaintiff was then about to bring the property again to sale in execution 
of his decree, Avheieupon defendant No 1 objected, on the ground that he had 
puichased tlie entire interest of Nusiruddin in Jote Gokul, and that the same 
or any portion thereof cannot be resold to tlie prejudice of his lights. The 
Subordinate Judge summarily allowed the olijection, and in consequence the 
plaintiff' instituted the present suit, in order to enforce his lien and bring to 
sale that moietv of Jote Gokul which was mortgaged to him The Court of 
Hirst Instance, under all the circumstances of the case, decreeii the claim of 
the plaintiff’ ” to proceed against the mortgaged share of Jote Gokul ” in execu¬ 
tion of his'decreo. Thereupon defendant No. 1, the purchaser, appealed to the 
High Court 

Mr. Piifjh, Baboo Mohinee Mohan Hoy, Baboo Saroda Churn Mitter and 
Baboo Moohoond Roy for the Appellant. 

* -Ippoal from Uriginal Decree No 91 of 1881, agaiURl the decree of Baboo Bhugwan 
Cbrn-lrr Chiv kti Imttv, Rai Bahadur, Subordinate Judge of Rungpore, dated the 6th of 
January 1881. 
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Mr. M. Ghose and Baboo Kooloihi Kinkar Nath Hoy for the Respondent. 

The arguments sufficiently appear in tlie Judgments of the Court 
(McDonell and Field, JJ.). 

Field) J. —In this case one Nusiruddin Mahomed Ghowdhry borrowed, 
on tlie 25th Assar 1279, corresponding with the 8th July 1872, two separate 
sums of Rs. 5,000 each, one from the plamtifl Johiruddin Mahomed Abu Ah 
Sober Ghowdhry, and the other sum from defendant No. 2, Khaja Enayetoolla 
[569] Ghowdhry , each of these loans was secured by a mortgage of one moiety 
of the mortgagor’s share (consisting of 8 annas 8 pie 1 kag Si tils) in Jote 
Gokul. Tlie loans not having been paid, defendant No. 2 brought a suit upon 
his mortgage bond, and on the 23rd November 1877 obtained a decree. In 
execution of this decree, he, on the 8th ,Tune 1878, attached the mortgagor’s 
interest in Jote Gokul, and on the 18th March 1879 this interest was brought 
to sale and purchased by defendant No. 1, who is the appellant before us. 

It has been contended by the learned counsel for the respondent, that 
what was sold was not the mortgagor’s interest m the whole share which 
belonged to bim, but his interest in a moiety of that share only We think, 
however, that upon a true constiuction of the ilocuments, we must take it 
that the whole interest was intended to be sold 

The plaintift also brought a suit upon his mortgage bond, and obtained 
a decree on the 15th June 1878. In execution of this deciee, he attached the 
same property, Jote Gokul, on the 1 Itli February 1879, that is, after the 
attachment, but before the sale, in execution of the decree obtained by defen¬ 
dant No. 2 The jilaintitt was then about to bring tlie pi operty again to sale 
in execution of his decree, wheieupon the defendant No 1 objected, contending 
that he had purchased the property free of incumbrances, and that it was not 
competent to the plamtitf to bring it to sale a second time in execution The 
Court in which the execution proceedings were pending allowed this objSction, 
and, in consequence, the present suit has been instituted by the plaintiff to 
enforce his lien and bring to sale, in execution of his mortgage decree, that 
moiety of Jote Gokul which was mortgaged to him liy the liond upon which 
that decree was obtained 

Two essential questions have been argued before us m this appeal. The 
li}st question is concerned with the contention unsuccessfully pressed upon the 
Court below, viz., that the decree which the plaintiff now seeks to execute 
had been substantially satisfied by reason oi an /jctia ai ’angeinent between 
the plaintiff and the heirs of the mortgagor 

Wo have beard the evidence upon this point, and wo are of opinion that, 
although there are several matters which create a [570] suspicion that the 
defendant’s contention may not bo without foundation, yet it is impossible for 
us, upon the evidence, to say that this contention has been proved On this 
point, therefore, we concur in the conclusion at which the Court below has 
arrived. 

The second point is a much more difficult one. It is contended that 
when the property', Jote Gokul, was sold on the 18th March 1879, after the 
two attachments made under the two decrees to which 1 have alr&ady leferred, 
it must be taken that the projjerty was sold wholly unincumbered, wholly 
free, that is, not only from the mortgage of defendant No. 2, but also from the 
mortgage of the plaintiff in the present case, which, as has been stated, bound 
one moiety of the property. In support of this argument the learned counsel 
has relied upon certain oases to which I ehall presently advert, and also ujion 
the provwions of s. 295 of the Code of Civil Procedure. 
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Before dealing with these arguments it will be useful to state two proposi¬ 
tions whioh appear to have been established by decided cases. 

The Jirsl of these proi)ositions is, that the mere taking of a money decree 
by a mortgagee, so long as that decree is unexecuted, will not destroy his 
mortgage hen , but that if the mortgagee who has obtained such a decree, 
proceed to execute it by bringing to sale the mortgaged property, the lien will 
begone and the proiierty will pass unincumbered to the puichaser. This 
proposition is supported by the following cases Narsidas Jitraui v. Joglekar 
(I. L E., 4 Bom , 57), Ilnsooii Aira Begum v. JawudaonnisM Satooda Khaudan 
(I. L. R., 4 Cal., 29) . the Full Bench case of Syiul Emam Momtazooddm 
Mohamed v Ilaran Chunder Ghose (14 B L. R., 408 ; 23 W. R , 187), Baj 
Kishoie Shaha v. Bhadoo Noshoo (T. L R., 7 Cal., 78) , and Jonmenjoy 
Mullick V JJoismonry JJossee (I. L R , 7 Cal, 714). In the h’ull Bench 
case in 14 B. L R , 408, and in some otlier cases it was observed that the 
rights of thud parties are not affected by proceedings in a suit brought by the 
mortgagee And this brings us to the second proposition, as to which there 
[871] appears to lie no doubt, namely, that the purchaser, at an ordinary 
execution sale of propeity subiect to previous mortgage, buys the property 
subject to that lien , in other words, liuys merely the right of redemption 
This proposition IS established by the lollowing cases Gopal SaJioov Gunga 
Pershart Sahoo (1. L R , 8 Cal., 531) , Lain Joogulkishore Ball v Bhukka 
Chowdhry (9 VV. R, 244), Kasifuuiinnsa Bthi v. Ilmannissa Bibi 

(2 B. L. R , A])p , 6), Kamessui Pe) diad v. Doulat Ravi (19 W R , 83). See 
also Macpherson on Mortgages, pages 97 and 1G5 ft would follow from the 
second of these propositions, apait fiom otlioi considerations, that the appellant 
purchased the moiety of Jote Goku!, which was mortgaged to the plaintifl 
subject to the plaintiff’s lion 

But it IS contended that, because tlie plaintiff attached that moiety, wliile 
it was also under attaclimont in execution of appollant’.s decree, it must be 
taken to have been sold free from hotli incumbrances, and that plaintiff’s lien 
has been trarisf'onod by the sale fiom tlie propeity to the purchase-money. 
Before considering the cases relied on in support of thi.s argument, I may 
obseiwe that the moiety mortgaged to plaintiff was not sold in execution of his 
decree It would appear from tlie first proposition above stated that, in the 
case of a money decree, it is the sale which has the effect of extinguishing the 
hen The only difference between a money decree and a decree for the specific 
enforcement of the hen (the plaintiff’s deciee is of the latter description) is 
that the former creates a judicial lien only from the date of attachment, while 
the latter create-, such lien from the date of the decree. When the mortgaged 
sues for the specific enforcement of his lien, he is further protected by the 
principle of Us pendens against alienation from the date of instituting his suit. 

A mortgagee who obtains a decree in such a suit would appear to be a judicially 
secured creditor holding a strongoi position than a mortgagee who obtains 
merely a money dfeoree If the latter does not lose his lieu until the profierty 
IS sold in execution of liis own decree, it would seem improbable that the 
former is ir a woise jiosition 

[872] r now proceed to examine the cases, the first of which is that of 
Syiid Nudir ^lossciiiv. Baboo Pearoo Thovtldai nice (19 W. R., 256). The 
facts of this ca.-5e. disencumbeied from a good deal of intricacy, appear to bo as 
follow's The respondent. Baboo Pearoo, had purchased at an execution sale the 
interest belonging Meer Hossein m a mortgage decree obtained by a person 
who IS called “the Mohunt ” throughout the judgment In other words, the 
respondent stood m the position of the original mortgagee who had obtained 
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the decree in the Court of the Principal Suddei Amin of Moorshedabad on the 
14th April 1864. This decree directed “ that the suit be decreed, and that the 
plaintiff do recover from the defendant the amount of claim with interest,” It 
was not a decree enforcing any mortgage hen against any mortgaged property. 
The decree was transferred under a certificate for execution into the Dinagepore 
District, and the property, which formed the subject of the suit in appeal 
before the High Court, was attached m execution While that attachment 
subsisted, one Poran Bebee, who had obtained a decree against the mortgagor, 
took out execution against the same property and brought it to sale. At the 
sale the property was purchased by a certain person whom I may call “ B.” 
As a matter of fact, it was found that “B” had purchased with funds belonging 
to Mirza Mohamed, and the Higli Court, on this ground, ultimately held that 
the respondent was entitled to execute the decree against the property But 
the contention with which we have to deal was this. It was urged that the 
respondent was entitled to execute the decree oiigma)l\ obtained by the Mohunt 
against the mortgaged propertv notwithstanding the sale under Poran Bebee’s 
decree. In other words, it was contended that the sale under that decree did 
not get rid of any hen that miglit he supposed to have been created by the 
Mohunt’s decree oi the 14th April 1864 Mr Justice PoNTIFEX, who deliyered 
the judgment, savs (at the top of page 259) “ 1 am of opinion that, as the 
form of mortgage or charge created hv the bond of 28th Augrahan 1268 did 
not vest any estate in the Mohunt, hut only established a hen as incident to 
the money debt, such hen continued [573] an incident of the debt when it 
passed from a contract debt into a judgment debt, and so continued when such 
judgment debt was subsequently assigned to Meer Hossein. Otherwise the 
right to the lien must have remained in the Mohunt ’ The instrument which 
created the charge m that case is not now before us, and it is impossible for us 
to say, tlierefore, whether the bond creating a lien, such as has Iieen described 
by Mr Justice PdNTiFEX, was, in any respect, like the mortgage deed in the 
present case, 

Then, at page 260, Mr Justice PoNTiFEX says “ Moreover, in tlie case 
before us, at the date of the sale to Meer Hossein, the iiroperty ovei which the 
lien extended has already, in (act, been attached by the Mohunt under the 
decree of the 14th April 1864. It seems to mo clear that an attachment under 
a money decree on a mortgage bond and the mortgage hen cannot co-exist 
separately in the pioperty hypothecated, and that such an attachment must be 
treated, when existing, as an attachment enforcing the her 

“ This attachment existing at tlie date of Meer Hossein’s purchase passed 
as an incident of the decree purchased by him, and as the pi operty was sold 
on the 29th April 1865, pending such attachment, the lien was transfeiTed 
from the property to the purchase monies, and, therefore, the property became 
thenceforth discharged from the hen.” 

It has been contended that the learned Judge here intended to lay down, 
as a general proposition, that when a mortgagee, who has obtained a money 
decree, proceeds to an attachment, his lien is gone. I think that the remarks 
of the learned Judge must be read witli reference to the peculiar circumstances 
of the case which was before him. In that case, as has already Seen jxiinted 
out, the decree was not a decree to enforce the mortgage against the property, 
and I think that this makes a difference between tliat case and the case which 
is now before us. I have already pointed out that, as the bond in that case is 
not before us, we are unable to say what was the nature of that instrument 
The facts of that case are not therefore so clearly analogous to the facts of the 
present case, that any principle there laid down must necessarily apply. The 


399 



l.LB. iO Cal. 574 


.r^NOKY B0LLUBH SEN V. 


question whether the propeily was sold in execution of the Mohunt’s decree, 
as well as of that of Poran Bebee, C«i743 does not seem to have been consi¬ 
dered. It would appear that the Mohunt or the assignee of his decree applied 
to have the sale proceeds detained in Court to satisfy his decree, on the ground 
that he had first attached, and this conduct might well be regarded as an 
admission that the sale was in execution of his own decree, as well as of that 
of Poran Bebee, certainly as an admission that the property had been sold free 
of his incumbrance which was transferred to the sale proceeds. The next case 
is that of Baj Chundet Shaha v. Hio Mohun Boy (22 W. E , 98/ All I need 
say about this case is this, that the plaintiff there sought to obtain the sale 
proceeds. He did not seek to proceed against the mortgage property itself. 
By the prayer of his suit he elected to look to the sale proceeds instead of the 
mortgaged property for the realization of his mortgage loan. 

Then we have been referred to tlie case of Modhoo Soodnn Snufh v. Moun- 
dee. Lall Shahoo (23 W R , 373) That case also is not in point At page 375 
Mr. Justice Mittee says, referring to the case in 19 W. R “ In other words, 
the rule of law laid down is this, that wherever a decree-holder, holding a 
simple mortgage, attaches the property hypothecated, the sale which follows, 
whether in the execution of his decree or that of any other person, has the 
effect of transferring the property hypothecated to the purchaser freed from the 
mortgage liability. It is not necessary for us in this case to go to that length ” 
All that need be said about this case is that, assuming the proposition laid 
down in the case in 19 VV. R , 255, to be correctly stated by Mr Justice MiTTER, 
the Judges did not find it necessarv on that occasion to adopt this view. 

Then there is the further case of Uopea Singh v. Kisha Lai (25 W. R., 
187) That case also is not in point, for Mr. .Justice Maekhy says “Whether 
or not those objections are valid would depend upon the determination of the 
questson, what were the rights that were really brought to sale Both the 
plaintiffs and the defendants think that the properties were sold in execution 
of the plaintiffs’ decree alone, and the lower Court has adopted that 
view. Notwithstanding that the parties are agreed upon this point, it is 
[S75] open to us to put our own construction upon the sale proceedings which 
constitute the only evidence on the record bearing upon this question These 
proceedings are two in number, one recorded on the day of the sale and the 
other on the 25th April 1873 confirming the sale After perusing these proceed¬ 
ings, we think that the reasonable construction that we ought to put upon 
them IS that all the properties were sold at the instance of all the mortgagees 
for the satisfaction of their decrees, and, therefore, free from their respective 
mortgage hens ” 

In the case now before us the property m dispute was not sold at the 
instance of both the mortgagees, bat at the instance of one of them only, 
therefore, the facts are not analogous, and it may be said that, having regard 
to the language used by Mr Justice Markby, the inference to be drawn is that, 
if the property had not been sold at the instance of all the mortgagees, it 
would not have been sold free from their respective mortgage liens. 

It appears then to me that the cases which have been relied upon by the 
learned counsel do not establish the proposition contended for. 

I have then to consider the effect of s. 295 of the Code of Civil Procedure, 
That section provides for a rateable distribution of the proceeds of an execution 
sale amongst decree-holders who, prior to the realization of assets by sale or 
otherwise, have applied to the Court for execution of decrees for money against 
the same judgment-debtor and have not obtained satisfaction. The section 
centains the following proviso. “ Provided that when any property liable to be 
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sold in execution of a decree is subject to a mortgage or charge, the Court may, 
with the assent of the mortgagee or incumbrancer, order that the property be 
sold free from the mortgage oi charge, giving to tlie irortgagee ox incumbrancei 
the same right against the proceeds of the sale as he had against the projiertv 
sold ” 

In the case before us the Court did not make any order that the property, 
Jote Gokul, should be sold free from the plamtiif’s incumbrance, nor was theio 
any express direction or notice to iiiirchasei’s that the projiertv was sold subject 
to such incumluance It is cleai then tliat the Court omitted or neglected to 
give specific directions uiion the subject of the plaiiititl'b incumbrance [576] 
when the property was sold in execution of tlie decree of defendant No 2 la it 
reasonable that the jilaintiff should be jirejudicerl by such omission or neglect 

A further proviso to s 295 is contamed in clause (rl, which directs that 
when immoveable property is sold in execution ol a decree ordeiing its sale for 
the discharge of an incumbrance thereon, the jnoceeds ol sale shall be apjilied 
/int to defray the expenses of sale , wonfl, to discharge the interest and principal 
due on the incumbrance, tJurd, to dischaige the interest and jinncipal due on 
subsequent incurnbi ances, if anv This jiioviso does not ajipeai to have any 
application, as the moiety ol Jote Cokul mortgaged to jilaintitf was not sold in 
execution ol any decroc oideiing itsssale foi tlie discharge of anv incumbrance 
thereon 

It was observed, witli leference to ss. 270 and 271 ol the old Code, 
Act VIII of 1859, w'hicli, to some extent, coirespond with s, 295 of the present 
Code, that the rule of piocedure contained theiein was not intended tointerfoie 
wnth the substantive lights ol the p.ii ties -Sretho cases of JTasoon A)in Bo,qnvi 
V Jainadoonnis'ia Satooda Khandan (i L R, 4 Cal, 29) and of Baj ('havdei 
Hkaha v Hi(r Mohun Iloij (22 W R , 98) It ajipeais to me that this is a 
princijile winch mav, with equal projirioty, be lollow’ed in construing the pfovi- 
sions of s 295 of the jiresent Code 1 take it that tins section w'as intended 
to afford an additional facility to decree-liolrlers I think that the Legislature 
could not have intended, without using express language to effectuate such 
intention, to take away am iiglits winch belong to peisoiis in the position oi 
mortgagees 

In this view, seeing that no specific directum as to the plaintiff’s mortgage 
was given at tlie time of the sale under which dclendant No J jiui chased, I 
think we cannot sa\ that the fact that the jilaintiff did not avail himself, as he 
might have availed himself of the facility affoided b\ s 2i)5, now jirtvents him 
from maintaining the piesent suit 

I may add, in conclusion, that il the elfeot oi plaintiff having obtained a 
decree and then proceeded to attach wuis to destroy tlie bon winch, if be bad 
obtained no such decree, be undoubtedly could have enforced notwithstanding 
the auction puichase of the defendant, the jilaintiff would lie lealK in a W'oise 
position after [577] using i-easonable diligence to enforce bis claim than be 
w'oiild have been if he liad lain by and done nothing 

No doubt, as said by Mr, Justice PoNTTPEX in the case m 19 W R., “ an 
attachment under a money decree on a mortgage bond and the mortgage hen 
cannot co-exist sejiaratelv m the property livjiotbecated and the attachment 
must be treated as an attacbinent enforcing the hen ” But when tins enfoice- 
nient is not carried on to a sale in execution of the decree under which such 
attacliment was made, it is difficult to undeivstand how' the lien is lost Under 
clause (/j) of s 295 of the Code of Civil Piocedure the Court had a discretionary 
power to sell, in 'execution of defendant No 2’s decree, the moiety of Jote 
Gokul mortgaged to plaintiff free from Ins moi tgage, if ho w'as never [ever ‘■'lasked 
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for his assent, and the Court did not exercise its discretionary power. I do not 
see how we can now deal with the plaintiff, as if the Court had exercised its 
discretionary power with his assent. 

I am, therefore, of opinion that plaintiff is entitled to enforce his lien 
against tlie rnoiety of the property mortgaged to him, and that this appeal 
should be dismissed with costs 

MoDonell, J. —1 concur in lioldmg that plaintiff' is entitled to enforce 
his hen against the moiety of the property mortgaged to him, and generally for 
the reason stated by my learned brothei 

Appeal dismissed. 


NOTES. 

[ .SVf also 5 All , 5W5, ‘20 All , 14 (17) , (1891) 10 Bom , 91 (108) (190‘2) 8 O C 80(90) ] 


[ 10 Cal. 877 ] 

APPELL.\TE CIVIL 

The 4th Match, IHHt 
Peesent. 

Mr .IrsTicE Mitteb and Mr Justice Maclean 

Slieo Sohve Roy and others. . Defendants 
versus 

Luchmeshur Singh.Plaintiff.’* 

Limitation Act (XV of 1877), ss 45, 140, 142—Suit for possession — 
Dispossession during unexpired ticca by plaintiff's predecessor— 
Limitation—Expiiy of lease. 

In d Sint brought by the plaintiff in 1880 to recover possession of certain lands from 
which his predecessor in title bad boon dispossessed, in which suit the Court of First Instance 
found that the defendant had dispossessed [578] the plaintiff’s father in 1860, during the 
unexpired term of a lease granted by the plaintiff’s father to a ticcidar. 

Held, that the preponderance of authority iii India was in favour of the view that limita¬ 
tion ran from th‘‘ date of the expiry of the ticea, and not from the time when the defendant 
had been held by the Court of First Instance to have dispossessed the plaintiff’.s father. 

This was a suit brought on the 31st December 1880 by the Maharajah of 
Darbunga to recover possession of 30 bighas of land which he alleged to be 
part of Ins permanently settled village of Ram Bhaddurpur, and from which he 
alleged lie had been dispossessed by the defendants, who were the proprietors 
of the contiguous village Purwana, m 1277 (1870), and that the dispossession 
complained*of occurred in the following manner, viz., that one Mom Dut Roy, 
one of the proprietons of mouzali Purwana, took a kutkina of mouzah Ram 
Bhaddurpur from the ticcadar of the said mouzah during the minority of the 
plaintiff', and winlst so in possession settled tlie land ■wnth one Kishen Jha 

■* Appeal from Appellate Decree No o2 of 1883, against the decree of A. W Cochran, 
Esij , Officiating Judge of Tirhoot, dated 12th of September 1882, reversing the decree of 
Baboo Koylash Chiuider Mukerji, Second Subordinate .Tudge of that district, dated 2.3rd of 
August. 1881, 
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who ceased to pay rent in 1277, and that on this the dispossession took place. 

The defendants contended that the whole of the disputed land belonged to 
their settled estate Purwana, the settlement having been made with them by 
Government in the year 1860, in the presence of the plaintiff’s father, when 
an objection of the ticcadar of plaintiff’s father to the settlement had been 
rejected, and that therefore the jilaintiff’s claim was barred by limitation under 
arts. 45 and 142’' of Act XV of 1877 

The Munsiff found that the plaintiff had proved his title to the la^nd in 
suit up to 1849, but that the Collector’s award made in April 1860 settling 
the land with the defendants and rejecting the claim made thereto by the 
ticcadar of the plaintiff’s fathei bound the plaintiff’s fathei, no stepshaving 
been taken to set it aside, that the defendants had theicfore obtained posses¬ 
sion in 1860 (prior to the death of the plaintiff's fathei, wfio died in October 
1860), and throwing the onus on tlic defendant of jiroving that they had a 
right to hold the land by showing a 12-voars’ adverse possession, held that 
they had succeeded in so doing, and therefore dismissed the plaintiff's suit 

The plaintiff appealed to the Subordinate Judge, who hold that [5793 the 
plaintiff had clearly shown that he had both possession and title in 1849, and 
therefore it was for the defendants to show that some time after that date and 
hefoie the date of the Maharajah’s death, mOctobei 1860, their adverse posses¬ 
sion began, that (for certain leasons given by Inin, which are unnecessary for the 
purposes of this report) dispossession by the defendants did not take place 111 1860, 
but that it took place in 1870 lie, therefore, reversed the decision of the 
Munsiff and gave the plaintiff a decree In deciding that the lower Appellate 
Court had rightly placed the burden of proof on the defendants, the Subordi¬ 
nate Judge relied on the cases of Radha Gohvid Roy Sahch v. JiKflm (7 C. L R,, 
364) , Kali Churn Saha v Sect etui y 0 / State (1 L R , 6 Cal , 725 . 8 C L R , 
90). Monmohaii (ihone v Moihuia Mohan Roy (H C L R , 126), lemarking^that 
he did not agree with the argument advanced by the defendants’ pleadei that 
these cases applied only to cases where possession could not for one reason or 
another be visibly exercised 

The defendants apjiealed to the High Couit 

The Advocate-General (Ml. L\tal) (witli him Mr (heiioni and Haboo 
Rajendro Nath Bose) foi the Appellant, contended on the second btauch of the 
eases, that possession adverse to a lessee was also adreiso to the lessor— 
Brosunnonwiji Dost v Kali Das Roy (9 C L. E , 347) 

Baboo Ram Chat an Mittei for the Respondent, on the question as to 
whether limitation ran from the expiry of the ticca lease or from the date of 
dispossession, cited Kushna Oohind Dhui v. Han Chant Dhai (1 L. R , 9 Cal, 
367, 12C.L.R , 19), IVomesh Chundei Goopto v Ra,j Narain Roy (10 W R , 15) 
Mitter, J. —The only point upon which we called upon the resjiondent to 
answer this appeal is the question of limitation The Court of First Instance 
found that the dispossession of the plaintifl’s predecessor in title took place 
in the year 1860. There was no appeal against that finding by the defendant 

• [ Art. 142 — 


Description of hint 


Period of limi¬ 
tation 


Tinio from which* period 
begins to run 


For possession of immoveable pro-■ Twelve vccir-. . The date of the dispos-'essiou 
perty, when the plamtifl, while in o» diseontinuauie ] 

possession of the property, has been | 
dispossessed or has discontinued the | 
possession.__ _ __ _ 
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There was an appeal by the plaintiff-respondent before us, and the District 
Judge throwing [580J the onus of proof upon the defendant, came to the con¬ 
clusion that it was not made out by him that the dispossession took place 
earlier than 1870. The District Judge in thiowing the onus of proof on the 
defendant folloAvod certain decisions cited by him, but these decisions have been 
since considered in a Full Hench case, Mahovied Ah Khan v Khaja Abdid 
Giinny (I L K., 9 Cal, 744), and tliey have been explained as referring to 
certain peculiar circumstances which distinguislied them from oidinary cases 
where limitation is pleaded In tlie Full Bench decision it was laid down as a 
general rule that the burden is on tbe plaintifl to make out that his claim is 
not barred by limitation Therefore, if, ujion anothei ground, wc could not 
ujihold the decision of the lower Appellate Couit, it would have been necessary 
to remand this case to that Court for a iinding upon the question of limitation, 
but it seems to us that, accejiting the finding of the first Court, that the 
dispossession took place in IHbO which finding was not questioned by the 
defendant, the plaintiff’s claim is not bailed by limitation Tt is an admitted 
cncumstance in this case, that in that vear the mou/ah in which the land is 
alleged to he was not in the khas jiossession of the plaintiff’s predecessoi in 
title, but was in the possession of a ticcadai It is also not disputed that if 
the 12 \ears be counted from the date when the tei in of the ticca came to an 
end, the plaintiff would not be bailed by limitation On the other hand, if the 
jieriod prescribed b\ the huv of limitation is to he computed from tbe date of 
dispossession as found bv the hrst Couit, the claim of the jilaintiff would be 
liariod b> limitation Upon this point, viz, whethei tlie one or tbe othei 
peiiod of time is the iiiopei ))onit fiom wdiich limitation is to lun, there is a 
conflict of authoiity They have all been jJaeed befoie us, and we are of 
opinion that the jueiiondorancc of authoiity is in favour of the proposition 
that the claim is not bailed b\ limitation As we agiee in that view’wo 
dismiss this ap])oal with costs 

Appeal, (h,s)uiss<'d. 


NOTES. 

[ ADVERSE POSSESSION AGAINST LANDLORD- 

Thih w,is mosL (xhau-.tiM-U dealt, witli 1)\ Sii V RllVSHV VM Vv \ VNOAH in iV.s/i- 

anuna v VhuKaya (1002) 25 Mad 507 ; wlicu- the t|ucsti(in w.is wbeihet .i tenant f„in -.ot up 
.idvei’se po^seshion .igaiii'-t the laudloul St c 10 t .il , 107(1 as Ui when the landlord can sue 
the trespassei See also ‘21 Mad , 2.Sh '20 \11 YJ.l fl007) .V W N , 185 4 4 J 

7‘2G , (18114) 1 C W N 'i\(> ] 
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JA13UNUNDUN SINGH v. tJUtPtJT SLVGH &c. [1884] l.L.R. 10 Cal. 58l 
[581] APPELLATE CIVIL. 

Tke ‘-ilitt March, IH8J- 
PliliSJiNT ■ 

Mr Ju.stic>: Mittrr anj> Mr Ji stice Maclean 


.hidununihin Sinj'li.I’laintiH 

VO) su.s 

Dul|Rifc Sin;>h <likI otlieis Delendiints ' 

I'to,- 0 '»ii)lio)i~Co)oi)U))nes of “ loivicdiato (lc'))ka)id," a)id 
“ doDLand totl'i niLOiatioi 

A pct.son claiming a iiglit ol pic-cinption m.idc tlic tahib-i-i)i<)irash%bal in the picsciicc of 
witnci.'-c&, but when doing so w.is neithci at the place, the subject of the tight of pic-eniption, 
iioi was ho in the picscnec of the veiidoi oi vendue 

Ifvhl. on sccojul appeal, tliat the lowei Appellate Couit having found th.it the lalnb-ush 
/tiw/was invalid on the giouiid that tlioie was no evident e of .i demand with invocation of 
witnesses having been made the light of pie-einption could not be clainiod 

This was a suit brought to enloice n light ot ino-oiuptiOTi with logaul to the 
sliaie in certain properties of doiemlants 1 and 3, which sliaio liad fiecn sold In 
thoni to defendants 4 and o uiidei a hill of sale, dated 12tli July 1878 

The plaintill, a liuidu of llehar, who dosciiliod luinsclf as the ,>h(ili-kl)al/l, 
(a partner in the substance of the jiiopeitv sold) stated that he fust heard ot 
the Sale on the 28th Jiil\ 1878, fiom one Dasluuth Singh, and that he iinmo- 
diatel\ on healing this lepeatod thrice, “ It is nn right, I liave puichased,” 
at the same time calling upon the poisons ])iosont to lieai witness to the fact, 
and that he then wont to the vendor with the sum of Ks 9i) and asserted liis 
light, expiessing his leadiiiess to puichase, and having peifoinied the liihih- 
i)ih-h<id ill duo foiin tendered the purchase money whicli, however, the defen¬ 
dants refused to accejit, wheieujioti ho calling ujion tlic jiersons present to 
heal witness went to the puicliasers, and W'ent through the jironor eeieinonies, 
hut they refused to lecoive the consideration or retuiii the lull ol sale, and 
that he theiefore Inought this suit for the jiuiposes afiovemontionod 

Tlio defendants contended that the plaintiff was not a shaii-khaLtL , and 
tliat the parties to the suit being Hindus, amongst whom the [582] custom of 
pre-omjition had nevei been in vogue, ihe suit would not he, and fuitliei tliat 
the pieliminai'v ceiernonies of talnl)-i-)non'a)>ft/hal and i<ilf)h-ish-kad had not 
been duly iicrfoinicd. The Munsiff found that tlic plaintiff was not s/m/i- 
khaLil, noi was lie a ska/i-iai . that the parties being Hindus of the province of 
lieliar tlie Mahomodan law of pie-omption w'as therefore in vogue, that he had 
substantially, bv immediate] \ on hearing of the sale making a demand three 
times and ottering the pm chase money to the vendor and vendees Iiefore 
witnesses, complied with the Mahomedan law', it not being imperative that the 
firecise words given in the Mahomodan law should be used , apd tiiat ttio 
evidence proved that duo diligence had been used by him in asseiting his light, 
and that therefore the preliminary ceremonies of tahih-i-nioiVitshibal and tnliih- 
tsh-had had been duly performed, liut held that tlie plaintiff lieing neither a 
shiifi-khalit nor shafi-jar the suit must be dismissed. 

* Appeal from Appellate Decree No (57U of 1883, ag.iniht the decree of ll.ilioo Tio\Iolvh\,i 
Nath Mittor, Additional Subordinate Judge of Slmhabad, dated 4th Octobci 185'2, .iffirmnig 
the decree of Baboo Bhagobati Churn Mitter, Munsitf of Airah, dated 29th Mav 1879. 
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The plaintiff appealed to the Subordinate Judge, the defendant also 
appealing on the ground that the performance c f the talub-i-mowashthat and 
ialiih~tsh-had had not been proved. 

The Subordinate Judge held that it was necessary that the talub-ish-had 
should be performed in the presence of the vendor oi vendee, and that this 
tahib should be performed in strict adherence to the Mahoinedan law, that it 
was necessary that at the time of making this talub the pre-emptor should say 
that he had performed the talub-i-tnowashibat , and that as the plaintiff had 
not proved that he told the vendor or vendee that he had performed this first 
talub, and there being no sufficient evidence to prove that he had called upon 
the bystanders to bear witness m language corresponding in substance with 
“ be you my witness, " etc., as laid down in tlie case of Sham Lall Sahoo v 
Bibee Afsuroonissati2‘2 W. R , 184), he dismissed the plaintiff’s appeal and 
decreed the cross ajipeal 

The plaintiff appealed to the High Coui t. 

Baboo Pran Nath Choirdhrii for the Appellant 

Baboo MoheUi Chniuhi Chowdhry for the Respondent. 

The Judgment of the Court was delivered bv 

MitteP, J. —We think that this appeal must fail The lowei [683] Appel¬ 
late Court has dismissed the plaintiff’s suit on the ground that the plaintiff' liad 
tailed to prove that the second talub, i c , the talub by invocation of witnesses, 
was pioperlv made in accordance with the provisions of the Mahomedan law. 
The defect pointed out bv the lower Appellate Court was that the pvc-emptor 
did not invoke witnesses to beai testimonv to the fact that he claimed the pro- 
perty^^as pre-emptor In this second appeal, it is contended before us, that it was 
not necessary according to Mahomedan law, because on the evidence regarding 
the first talub, which has been believed by the Appellate Court, it was shown 
that the performance of the first talub was accompanied by the necessary 
invocation of witnesses, and in support of this contention, the case of Koromali 
V. Amir All (3 C L R , 166) has been cited The decision, as reported in the 
Calcutta Law Reports, seems to a certain extent to support this contention, 
but if the decision of the lowei Appellate Couit ujion this point, which was 
confirmed by this Court, bo taken into consideration, it would appear that what 
was laid down is (and this is also in accordance with the Mahomedan law), that 
if the first talub be made in the presence of eithei the seller or the iiurchaser, 
or be made at the premises so'd, and then invocation of witnesses takes place, 
a second talub bv invocation of witnesses would be unnecessary That is laid 
down in page 484 ol ' Bailhe’s Mahomedan Law.” At page 483, Edition of 1865, 
he says “To give validity to the talub-ish-had, it is required that it be made 
in the presence of the purchaser, or sellei, or at the premises which are the 
subject of sale.” This shows that it is essential that thi.s talub should be made 
in the presence of the purcJiaser, or the seller, or at the premises winch are the 
subject of sale. And then at page 484 he says . “ The talub-i-niou,ashibat, or 

immediate dgmand, is first riecessary , then the talub-ish-had, or demand with 
invocation, if, at the time of making the former, there was no opportunity of 
invoking witnesses, as, for instance, when the prc-empfor, at the time of hear¬ 
ing of the sale, was absent from the seller, the purchaser, and the premises 
But if he heard it in the presence of any of these, and had called on [684] wit¬ 
nesses, to attest the immediate demand, it would suffice for both demands, and 
there would be no necessity for the other.” That being so, we think that the 
contention raised before us on behalf of the appellant fails ; because in this 
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case it is not shown that the first talub was made in the presence of either 
the seller, or the purchaser, or at the premises which constituted the subject of 
the sale. The appeal will be dismissed with costs. 

Appeal dismissed 


NOTES. 

[ This o!i«e was approved in (1890) 17 Cal 54.8 P. B. «<-(» also lO Cal 1008: (1911) H 
All 1; (1901) U B. B (1897-1901) Vol TI, 535 (5.S6) ] 


C 10 Gal. 584 ] 

APPELLATE CRIMINAL 

The 17th Aptil, 18H4 

Present 

Mr. Justice Mitter and Mr Justice Norris 

Jan Mahomed and Jabai Mahomed.Appellants 

versus 

Queen-Empress . Respondent 
and 

Wans Meah 
versus 

Queen-Empress 


Penal Cede, ss. ti4, 25, 464, 467, 471—Using as genuine a foiged document 
with intent to defraud—A sunnud confeiring a title of 
dignity is not a valuable security. 

The accused, m order to obtain a recognition from a Settlement Officer that they were 
entitled to the title of “ Loskui,’’ filed a sunnud before that officer purporting to grant that 
title This document was found not to bo genuine. The Sessions Judge convicted the accused 
under sh. 471, 404 of the Penal Code Held, mt api^enl. that even supposing the accused 
had used the document knowing it not to be genuine, they could not bo found guilty, as the 
intention of the accused was not to cause wrongful gain or wrongful loss to any one , then 
intention being to produce a false belief iii the mind of the Settlement Officer that they 
were entitled to the dignitv of “ Loskur," and that this could not be said to constitute “ an 
intention to defraud " 

A mnniid conferring .v title of dignity on a person is not a valuable scciintv within the 
meaning of the Penal Code 

On the 4th March 1883 Jan Mahomed and Jabar Mahomed presented 
a petition to the Settlement Officer of Cachai in wliich they stated tliat 
their father Rizak Maliomed had received from the Rajah of Oftcliar a sun¬ 
nud conferring on him the title of " Loskur,” and that this sunnud had 
been lost, and asked that certain respectable people living in the neighbour¬ 
hood might be examined, and that the petitioners’ title might be recognized 
in the new settlement Subsequently on the 31st August they filed another 

• Criminal Appeals Nos. 87 and 104 of 1884, against the judgment of IT Miispratt, Esq 
Sessions Judge of Cachar, dated the 16th January 1884 
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[383] petition to Ihe same end, with a mnniul which they stated was in tlie 
name of their grandfather, and further stated that the petition of the 4th 
March was incorrect. The sunnud then filed purported to bear tlie seal of the 
Rajah of Cachar 

On the matter coming up before the Deputy Collector, Jan Mahomed and 
Jabar Mahomed were committed to the Sessions and charged under ss. 464 and 
471 of the Penal Code , and at the same time lie sent up one Waris Meah for 
having used as genuine a true iiottah, but to which an addition had been made 
after his name of the letter signifying the title of‘‘Loskur ” and for having 
filed it before the Settlement Officer with the same view in end as the two 
other accused in the case firstly mentioned 

The Sessions Judge found^ (agreeing with the assessors) that the appear¬ 
ance of the papei led to the conclusion that it was not so old as it purported to 
be, and that the seal, when compared with a seal of the Rajah on a true sunnud 
filed in Court, was obviously a forgery and bore no resemblance to the true 
seal, and holding that the sunnud was a “ valuable security,” as the Rajah sold 
the titles to persons undei these siinnnds, and that the accused in filing the 
sunnud acted fraudulently, as they filed tlie sunnud with intent to defraud the 
Settlement Officer into the belief that the forged sunnud was a true document, 
and that they were entitled to be called “ Loskur ” in the new settlement papers, 
convicted them of fraudulentlv using as genuine a document which was a 
valuable security and whicli they knew to be a forged document and sentenced 
them each to rigorous imprisonment for 18 months, undei ss. 471 and 464 of 
the Penal Code 

With legard to the case against Wans Meah, the Sessions .ludge, agreeing 
with the assessors, found that the accused had attempted* by forgery to defraud 
the Settlement Officer and to make him believe that his title of “ Loskur ” had 
been nacognized by the Rajah of Cachar, and that the said title should by right 
be entered in the new settlement, and that the pottah was a valuable security 
and gave to tlie accused a legal right to tlie land , he, therefore, convicted him of 
using as genuine a forged document which he knew to be a forged document, 
and undei ss 471 lead with 467 of the Penal Code sentenced him to [386] 
SIX months’ rigorous imprisonment and a fine ol Rs. TiO, ot,in default, to a 
further period of six months. 

The prisonois in these two cases appealed to the High Court. 

No one appeared for the prisoneis 

The Judgments of the Court were deliveied by 

Mitter, J.— 1 do not think there is sufficient evidence in this c.ise to prove 
that the Exhibit A is a false document. The Sessions Judge lias relied upon 
some reofwAiarcr.s winch, on their hare production only, cannot be treated as 
evidence. Excluding these, tlie conviction stands mainlv upon two grounds 1st, 
on a comparison of the seal upon the Exhibit A with that of another document 
proved to have been executed by the Rajah of Cachar—the Sessions Judge is 
of opinion that the two impressions of the seals do not tally , 2ndlu, the 
appearance of the paper shows that it is not so old as it purports to be. 

These "founds aie, in my opinion, insufficient to support the conviction. It 
may be that the Rajah changed his seal, and this circumstance may account 
for the difference between the impressions of the seals 

The second ground is based upon mere conjecture. Then, even granting 
that the Exhibit A is a forgery, 1 do not think that it has been shown that the 
appellants knew it to be so. Furthei, on accepting all the facts as correctly 
found by the Sessions Judge, I do not think that the appellants are guilty of 
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any offence under the Ponal Code. The facts are simply these’ The appellants 
in order to get a recognition from a Settlement Officer that they are entitled 
to the title of “ Loskur,” produced a sunnud purporting to have been granted 
by the Ea]ah of Cacbar. The document is found not to be genuine. The ques¬ 
tion is, supposing the appellants used this document knowing it to be not genuine 
with intent to obtain recognition of their alleged “ Loskur ” title from the 
Settlement Officer, is it an offence under s 471 of the Indian Penal Code oi 
under any other penal law of the country The Sessions Judge found 
the appellants guilty under s 471 of tlio Indian Penal Code. In using this 
document, if they had no fraudulent or dishonest intention, they cannot be 
guilty under s. 471 of the Indian Penal Code. 

[887] Section 24 of the Code defines the yyord “ dishonestly ” It is to 
the folloiving effect ‘ Whoever does anything with the intention of causing 
wrongful gain to one person, oi wrongful loss to anothei person, is said to do 
that thing ‘ dishonestly Now, the intention of the a])pellants was not to cause 
wrongful gain, or wrongful loss to any person 

The word “ fraudulently ” is thus defined in s 25 of the Code “A iierson 
is said to do a thing ‘fraudulently' if he does that thing with intent to 
defraud, but not otherwise ” 

In this case evidently the intention of tlie appellants was to produce a 
false belief in the mind of the Settlement Officer that they are entitled to the 
dignity of “ Loskur,” and in order to produce this belief they produced the 
mnmid “A,” wdiich has been found to be not genuine Without defining 
precisely what would constitute “ an intent to defraud,” we are clear that it 
cannot be held in this case that the appellants laoduced the snnnnd to 
“ defraud ” the Settleiribnt Office!, and therefore it cannot be said that they used 
the document “ fraudulently,” as defined in s 25 of the Indian Penal Code 
We are, therefore, unable to agree with the Sessions .ludge that the appellants 
are guilty under s 471 of the Indian Penal Code Nor does the act of the 
appellants in our opinion amount to any other offence We, therefore, set aside 
the conviction and acquit the appellants 

Mitter, J. —In the appeal bv Wans Meali, wdiich is against the conviction 
by the same Sessions Judge, the same question of law arises For tlie reasons 
given in Appeal No. 87 we are of opinion in this case also that, taking the facts 
found by the lower Court as correct, the appellant is not guilty of any offence. 
The Sessions Judge has convicted the appellant of using a document which he 
finds to be a valuable security. The document in question m this case is a 
sunnud of a similar description conferring a certain dignity upon the grantee 
A document of this description cannot, in our opinion, be held to be a valuable 
security, as defined in the Indian Penal Code. We, therefore, set aside the 
conviction of the appellant in this appeal also 

Appc,als allou'ed 


NOTES. 

t In (189S) 15 All. '210 this case was dissented from along with 19 Cal. '180 , sec also 28 
Mad. 90 F. B. ; 25 Mad. 726,22 Bom 763 3 
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[tf88] APPEAL FEOM ORIGINAL CIVIL. 


The 22nd Apnl, 1884. 

Present 

Sir Richard Garth, Kt , Chief Justice, and 
IV lR. Justice Cunningham 


Kovlfisli Cluindei’ Dos.s iind otiiors.Plaintifil's 

versus 

Tariney Churn Singhee and another _ Defendants 


Specific pel foiumnce— Conti <(ct — Letters— Eai nest-moneu. 

Tho (loleiidaiit in the iiaiiu; of hi^ wife wiote to the plaintiff'. .i lettei, the mateiial 
portion of which w.is as follow.. — 

“The value of vour house, No 10, Button ^Iistry’s Ij.iue, ha> been fixed through the 
broker at Rs 13,IS.*), .igreeing to that value 1 write this letter Please come over to the house 
of my attorney between M and 4 this day with the title-deeds of the house, and receive the 
earliest There shall be no doing otherwise ’’ 

The plaintiffs through their manager wrote in answer to the defendant’s wife — 

“ You having agreed to purchase out house loi Rs 13,1‘i,') have sent a letter through the 
broker, and ne are agrco.ible to it, and w'e will be present betwcop 3 and 1 this day at your 
attorney's and receive the earnest ’’ 

'fhe plaintiffs and dofeiKl.iiits met at the attorney's office in the absinee of the attorney, 
and no inspection of title-deeds or payment of the earnest-moiic\ thoiofore took place 

Held, in a suit for specific peiforiiiancc of the aboie tontiact, that the first letter con¬ 
tained no absolute proposal or undertaking to purchase, liut nieich fixed the price to be given 
for tho house, leaving tho inspection of title-deeds and tho payment of earnest-money to be 
settled at the meeting asked for 

That both parties having treated the payment of earnest-money as an element in the 
contract, the contract could not be completed till the amount of earnest-money had been 
ascertained 

This was an appeal from a judgment of Mr. lustico PiGOT, dated the 29th June 
1883. 

The plaintifL alleged that on the 3rd of September 1883 they agreed to 
sell to one Tariney Churn Singhee, in the name of his wife, Runginee Dossee, a 
certain house in Eutton Mistrv’s Lane in Calcutta for the sum of Rs. 13,126, 
these terms being settled by a broker named Hurro Chunder Ghose, who brought 
about an interchange of letters between tho ]jhuntiifs and the defendants, which 
letters ran as follows -- 

To Babop KOYLASH CHUNOER DOSS and BAUOO GIHENDRO NATH DOSS, Mohassoys. 

[889] The value of your house, No 10, Button Mistry’s Lane, in Puttuldanga, has been 
fixed through Sreejoot Hurio Chmidcr Ghose, broker, at Rs. 13,125 , agreeing to this value 1 
write this letter. Please come over to the house of the attorney, Baboo Mooraly Dhur Sen 
this day between 3 and 4 o’clock m tho afternoon with the title-deeds of the house and receive 
the earnest. There shall be no doing otherwise. Finis. 1289, 19th Bhadro 

(Sd) Runginee dossee. 
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To Sroemutty RUNOINEB DOSSEE, Mohassoy 

You having agreed purchase our house, No 10, Button Mistry’s Lane in Arcoly, for 
Rs. 13,125, have sent a letter this day through Sreejoot Hurro Chunder Ghose, broker, and 
we are agreeable to it, and between 3 and 4 o’clock in the afternoon this day wc will be 
present at the house of your attorney, Sreepot Baboo Mooraly Dhur Sen, Mahassoy, and 
receive the earnest. Finis 1289,19th Bhadro 

(Sd ) KOYLASH CHUNDEK DOSS. 

Girendro Nath Dobs. 

The plaintifls called at the del'endantb’ attorney’s oflice, and mot the 
defendants in the absence of thou attorney, and alleged that Tarmey Churn 
Singhee on that occasion agreed to abide by Ins wnfe’s lettei, and piomised to 
lot them know the next day when the agreement should bo carried out. 

On the 5th Septembei 1882 the plaintiH's wrote to the defendants calling 
on them to perform their contract, or m default threatened to bring a suit 
against them in two days’ time 

On the 7th the defendants’ attorney wrote to the plaintiffs denying having 
entered into any contract. The jilaintiff’s tlien brought this suit for specific 
performance of the contract 

The defendants contended that the broker bad mis stated the number of 
rooms in the house, and that the letters interchanged were merely preliminary 
to the signing of the necessary agreement oi sale, and did not amount to an 
agreement or contract to purchase, and that li they did amount to a contract, 
such contract was obtained by fiaud and misrejiresentation of the plaintiffs’ 
agent. 

At the hearing thp broker stated that wuth regard to the writing of the 
letters he had said to the defendants “ If you have made up your mind to take 
this house give me a piicca contract that 1 mav take it awav,” and tlutti he 
considered the second lettoi to be the piicca contract. 

No evidence was given by the defendants 

[590] Mr Allen (with him Mi Tirccli/on) ior tne Plaintiffs 

Mr. Bonner]ec (with him Mr M P Gasper) tor the Defendants, contended 
that no condition as to iiossession being mentioned in the letters, and there 
being a tenant in the house, there was no contract that could be specifically 
performed, the matter only being in the region of negotiation, no details of the 
contract having been given , and cited Williams v Briscoe (L E., 22 Ch. D., 
441), Bummens v. Bobins (3 de G. J. and S 88) , The South Wales Baikoay Co. 
V. Wythes (5 de G. M and G , 880) , Hudleslon v Briscoe (11 Vesey. 583). 

Mr Trevelyan in reply. 

PiGOT, J., found that the letters contemplated a further writing being 
diawn up at the attorney's, and hold that on the documents and facts it had 
not been proved that the defendants entered into the contiact sued on, and 
therefore dismissed the suit 

The plaintiffs appealed 

The Advocate-General (Mr. Pant), Mr Allen and Mi. Doss foi tlie 
Appellants. 

The Advocate-General. —Section 4 of the Contract Act (cl. a) shows us that 
all that is required to make a contract is a proposal and an acceptance 

Section 12 (cl. c) of the Specific Relief Act gives an example of a contract 
which may be specifically performed Now we find exactly those conditions 
m our contract, vi^., in the letters 
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[Garth, C JI fail to see any finality of the agreement, the letter asks 
you to accept the earnest-money, and there can, therefore, be no contract till 
the earnest-money is accepted.] 

I say the earnest-money is immaterial to the contract, the case has not 
been decided on that ground, but because the letters are said only to amount 
to a pi’eliminary agreement to a contract 

The case of Bossiter v Miller [L B , 3 Ap. Gas , 1124 (1143)] lays down 
that such a correspondence amounts to a contract, and that the only essential 
requirements to form a contract are the parties, the subject-matter and the 
price, all of whicii we have in our letteis 

[S91] [G-vEth, C J —Foi three reasons the letteis were never intended 
to be a contract, viz - 

(1) Earnest-money was intended to pass 

(2) The title-deeds were to bo produced 

(3) The parties were to meet at an attornov’s--doubtless to draw up 
some sort of an agieement J 

Eulgivatj v. Wharton (6 H o( L Gas., 238) shows that an attorney in 
drawing up a deed cannot alter the terras of the contract, the letters, therefore, 
form the contract 

Bou'iicwcll V. JcnkniH (L K , 8 Gh. D , 70) was a case where a plamtifi 
wrote saying • “1 ofi'er such and such a share for your leasehold property, this 
offer being made subject to the conditions of the lease being modified to my 
solicitor's satisfaction.” Modifications were made, and the Gourt of Appeal held 
that, notwithstanding the rofeience to a futui e contract, the letters constituted 
a complete contract 

As regards the question of carnest-inotie> in England oarnest-monoy is a 
good legal symbol in cases where theie is no v\ritten contract, but where there 
IS a contract in writing, it is valueless, it has no legal significance. The 
Statute of Frauds does not ajijily to natives 

But even supposing that it has a legal significance, the new Becibhoom 
Coal Co v. Bulaiam Mahala (I L. R , 5 Gal, 932) shows that uncertainty is 
no sufficient giound for a party being refused specific performance of a contract, 
so the tact that the amount of earnest-money was not settled is no ground for 
refusing us relief 

As regards our taking the title-deeds the next day, we could not get specific 
performance till we bad given a good title, but we were not bound to make out 
a good title the next day to the one on which the letters were sent, oven if wc 
were bound to take the title-deeds the next day and did not do so, that would 
only entitle the other side to at most to damages, but would not put an end to 
the contract. I rel> on the letteis and the evidence of the broker who alleged 
that the letters were to make the contract piicca —how can it be said that pro¬ 
duction of the title-deeds formed part of the contract - it is one of the matteis 
[392] that arise after the contract has lieeii made, the stage of contract is then 
passed. . 

Mr./I//cJi on the same side. As to wliat is necessary to complete a con¬ 
tract, see Fry on Specific Performance, p. 145, para. 324, This is a parol con¬ 
tract evidenced by the letters. Foiole v. Ftcrnian (9 Yes., 351) shows that 
specific performance has even been given of letters which were not intended at 
the time to be a complete final agreement 

Kennedy v L&e (3 Mer., 441) shows that all that is required to make a 
contract is that the amount and nature of the oonsideration to be paid and 
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received should be ascertained, together with a leasonable‘'description of the 
subject-matter of the (!bntract In fact, that the parties should be at one—and 
when once at one, nothing can vary or alter such a contract. 

Thomas v Bering (l Keen, 729) establishes that, altliough there may be no 
intention at the time of making a contract, of making a complete contract, yet 
the Courts will enforce it 

The Proprietors of the English and Foreign Credit Go. \ Jrduin (L B., 
5 Eng. and Ir. Ap., 80) is an authority to show that the defendants are 
precluded from saying the letters are not a piofier contract, we having 
understood their letter to be an unconditional acceptance 

Hussey v Hornc-Payne (L B, 4 Ap Gas , 811), Roddy v. Fitzgerald 
[6 H. of L Cas , 823 (876)J , Sanderson v The Cockernwnth and Workington 
Railway Co (11 Beav, 497) were also cited 

Mr. Bonnerjee foi the Bcspondents cited Williams v Briscoe (L. B, 
22 Ch. D., 441) and Rummens v. Robins (3 de G J. and S , 88 ). 

Judgments of the Court were delivered by Garth, C.J , and Cunningham, J. 

Garth, C.J. —This suit is brought to enforce the specific performance of a 
contract for the purchase of a house. 

The lowei Court hold that the alleged contract was not proved and 
dismissed the suit 

[593] The plaintiff has appealed to this Court, and he has relied in support 
of his ease upon two letters, which passed on the 8rd of September 1882, as 
well as upon the conduct of the parties, and a conveisation which occurred on 
the afternoon of the same day after the letters were exchanged. 

The negotiation, it seems, was biought about by a house-brokei named 
Hurro Chunder Ghoso, who knew that the defendant was on the look-out for 
a house in the particular localitv, and proposed to him to buy this one. After 
looking oyer a portion ol the house, and hearing Huiio Chunder’s description 
of it, the defendant, at Hurro Chundor’s suggestion, wrote the following letter 
to the plaintiff's in his wife’s name - - 

To Sreejoot Baboo KOYL.4SH GhuNDKR DOSS, and Sreejoot Baboo tJiBINDKA NATU 
Doss, Mohassoyb. 

The value of your houssc, No 10, Ruttou Mibtij'h Lane, in 1‘atuldaiigah, has been faxed 
through Sreejoot Hurro Chuudci Gho^ic, broker, at Bs Id, 125 , agreeing to that value 1 
write thib letter. Please come over to the house of the attorney, Baboo Mooraly Dhur Son, 
Mohassoy, this day between 3 and 4 o'clock in the afternoon with the title-deeds of the 
house, and receive the earnest 

Thoic shall he no doing otherwise Finis 1-289, 19th Bliadio 

Srcc RUNGINKK DOSSKE, now residing iii the hou.se No. 49, Jhainapukcr. 

By the pen of Srcc KISOBY TSIOHUN GHOSE. 

Upon receiving this letter from Hurro Clmndor, the plaintiffs through 
their manager wrote the following letter to tlie defendant’,s wife .— 

To Breemnttv RuNOlNEE DOSSEI::, Mohassoy 

You having agreed to purchase our house, No 10, Button Mistiy's Lane, in Aieooly, 
for Bs. 13,126, have sent a letter this day through Srcoioot Hurro Chunder Gflosc, broker, 
and wc arc agreeable to it, and between 3 and 1 o’clock in the afternoon this day we will be 
present at the house of your attorney. Baboo Mooraly' Dhur Sen, Mohassoy, and receive the 
earnest. Funs. 1289, 19th Bhadro 

Sree KOYLASH CHUNDEB DOSS 
and 

Sree GIBINDBO NATH Doss. 
fey the pen of Brae MOHIKDRO NATH MOOMBjp. • 
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The plaintiffs contend that these letters constituted, and were intended to 
constitute, a piicca or binding agreement The defendant, on the other hand, 
contends that they were only intended as commencing the negotiation, which 
was to have been [594] completed by the payment of the earnest-money, and 
the execution of a regular hfpui contract. 

At the trial, however, no evidence was given on behalf of the defendants. 
The learned Judge decided against the plaintiff's on their own showing , and I 
think that he was right 

It seems to me that the real question is, wlietlier the two letters, which 
were exchanged on the 3rd ot September, do, in fact, constitute a complete and 
binding agreement 

For the purpose of determining tins question, we must gather the intention 
of the parties from the letteis themselves, and not fiom what was said oi 
intended before the letters were exchanged 

In consequence of some doubt being suggested during the argument, as to 
whether the letters had been correctly translated, we sent tor one of the Court 
interpreters, and asked him to translate them m open Court. His translation 
agreed substantiallv with that which had been picviouslv furnished, and by 
the aid of it the construction which 1 put upon the defendant’s letter is this . 

“ As the value of youi house has been fixed by Hurro Chunder, the broker, 
at Rs. 13,125, and as I agree to that value, I write this letter to lequost that 
you will come to the house of my attorney, Mooraly Dhur Sen, between 3 and 
4 o’clock to-day, bringing with you the title-deeds of your house, and receive 
the earnest-money If you will not fail me in this, T will not fail you ” 

The letter in ansvver appeals to moan this 

\s you have agreed to puichase uiv house loi R'- 13,125, and have 
sent me your letter to that effect, we agree to your piojiosal, and will bo at 
the house oi youi attoiney to-day between 3 and 4 o’clock, and recoiye the 
earnest-money ” 

Mr Allen has contended that the first portion of the defendant’s letter is 
an absolute proposal bv him to buy the house for the sum named, indepen¬ 
dently of all othei considerations , and that the remainder of the letter forms 
no part of the piopusal, but merely suggests the time, place and manner m 
which the proiiosal is to be can led out 

If this were really so, I should quite agree with Mr. Allen that [595] 
the case would come within the principle of Hossite} v Miller (L. R, 3 Ap. 
Cas., 1124) and the other authorities to which he has very properly called oui 
attention But 1 cannot take that view of the letter It contains, as it seems 
to me, no absolute proposal oi iindei taking to purchase tlie liouse , what had 
been done at that time, with the aid of the bi'oker, was merely to ascertain tlie 
proper price , and all that the defendant meant to say was “ so far as price is 
concerned, 1 am quite content witli that which iny brokei has fixed—and if 
you are also content, I beg you will come to my attorney’s office wdth your 
title-deeds , when we arrange matters, you shall receive the earnest-money.” 

His mtoiitioii, as it seems to mo, was that tlie matter should be finally 
settled at the attorney’s office , and two very important matters were lelt for 
that occasion—namely, the inspection of the title-deeds, and the amount 
and payment of the earnest-money. It was very proper that the defendant 
should not commit himself to any binding contract, till he knew something, a,t 
any rate, of the nature of the plaintiff’s title, and as regards the earnest-money. 
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it must be observed tliat both parties treat that as an element in the bargain. 
How then could the contract be said to be complete anti Imidinq, until the 
amount of the earnest-money had been ascertained 

In point of fact, no meeting took place at the attorney’s office, because 
the attorney was not there, and the defendant refused to consult any 
other attorney, but suppose the meeting had taken place, and parties had been 
unable to agree as to the amount of the earnest-money, liow could it possibly 
have been said that they had arriyed at any binding agreement. 

Mr. Allen triad hard to escape from this difficulty in one of three ways 

\st .—By the argument, winch 1 have already mentioned, tliat the payment 
of the earnest-money did not affect the contract itself, but only the way in 
which it was to be carried out 

But it seems to me that both parties treated it as an element in the 
contract, and if so, the contract could not be comjilote until the amount of the 
earnest-money was ascertained 

[596] 2ndiii —lie argued that the Court could ascertain the amount of the 
earnest-money, as it has asceitained m several cases the iirico of the property 
sold. 

But the amount to be paid for earnest-money must, from its very nature, 
be a matter of agreement between the parties , it cannot be ascertained by the 
Court, for the best of reasons, because it is paid not on the completion but on 
the making of the contract, or at any rate at some time before the completion 

Zrdly —Then lastly, Mr Ulen argued, that assuming the earnest-money 
to have been an element in the contract, his clients were content to waive it. 
But no notice of any waiver appears to have been given , and oven if it had 
been, the defendant had by that time repudiated the contract If tlie contract 
was incomplete and not binding on tlio 3td of Beptember, nothing that *was 
afterwards done by the plaintiffs could have made their position any better. 

I am satisfied, on the whole, that looking to tlie letter itself, the defendant 
never made oi intended to make any absolute proposal to purchase the property. 
1 think he never intended to hind liimself to anything, till his attorney knew 
something of the plaintiff’s title, and the amount of the earnest-money had 
been ascertained. 

As soon as these additional matters had been adjusted, the earnest-money 
would have been paid and a byna, contract prepared. That is undoubtedly the 
usual course in native transactions of this kind , and it seems to me that what 
was said by the plaintiffs’ manager m giving his evidence strongly confirms 
that view 

Then lastly, Mr Allen contended that what was said by the defendant 
when the parties met afterwards at Baboo Mooraly Dhur Sen’s office was 
sufficient to constitute a binding contract. according to the plaintiffs’ manager’s 
evidence, the defendant said “ By the letter you liave given me, you have 
bound yourself to sell the property to me, and by tlie letter I have given you, 
I have bound myself to take the property ” 

Even assuming this to be true, I think it makes the palintiffs’ case no 
better. It was no new promise, but only a reference to [397] the letters 
which had passed; and I don’t think it would justify us in putting a different 
construction upon the letters, than that which they bear upon the face of them. 
Besides which, as the amount of earnest-money was not then fixed, the words 
said to have been used by the defendant would not relieve the plaintiffs from 
that difficulty. 
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But even if I were disposed to take a different view of the evidence of the 
plaintiffs’ manager, I think we should clearly be bound, before deciding in the 
^ plaintiffs’ favour, to give the defendant an opportunity of contradicting this 
statement, and going generally into his case. 

The learned Judge, as we understand, dismissed the suit upon the plaintiffs’ 
own evidence, and without calling upon the defendant to go into his case. As 
it IS, 1 agree with the Couid; below and think the appeal should be dismissed 
with costs on scale 2. 

Cunningham, J. —1 also think that the original Court was right. The 
main argument in the appeal was that as the parties to the contract, the 
subject-matter and the price were all ascertained, there was a binding agree¬ 
ment from which neither party was at liberty to recede. This rule, however, 
cannot be applied without qualification to the present case. The cases to 
which reference has been made— Itidqway v. Wharton (6 H. Ti, 288), Bosstter 
V. Miller (\j R., 3 Ap Cas , 1124), Boirneirell v. Jenhnu (Ij. R., 8 Ch D., 70); 
Crossly v. Maycocklh H, 18 Kq , 180), Chmnock v. Marchioness of Ely (4 de 
G. J & S , 638)-- in my ojnnion, establish the rule that, if the material ingre¬ 
dients of the agreement aia ascertained, and if there bo a distinct offer on one 
side, and a distinct acceptance on the other, a contract arises, notwithstanding 
that the parties may have recorded their intention that it shall be put into a 
more formal shape by a solicitor. But, on the other hand, if on the true con¬ 
struction of the correspondence and evidence it appears to have been the inten¬ 
tion of the parties that tliey are not to be bound till the agreement has been 
put into a formal shape and approved by them, then the parties ought not to 
be bound till that formal document has been executed In the present instance 
I think that the proper construction [398] to be put on the letters is that 
the defendant did intimate his intention not to be bound till the deeds had 
been produced at his attorney’s and with his attorney’s approval the Iryna-putro 
executed, and the byna or earnest-money paid 

I concur on the ground on which the original Court held this to be the 
right construction, and especially on the fact that neither of the letters was 


written by the contracting parties, and that the request in the defendant’s 
letter to the plaintiffs to come over to the house of Mooraly Dhur with the 
title-deeds was not agreed to in the plaintiffs’ letter, nor was in fact complied 
with. I concur’accordingly in thinking that the original Court was right in 


dismissing the appeal. 

Attorney for Plaintiffs U. C. Dhur 


Appeal dismissed. 


Attorney for Defendants Mooraly Dhur Sen 


NOTES 

[ CONTRACT—WHEN CONCLUDED— 

See the Notes of Messrs. Pollock and Mulla to sec 7 of the Indian Contract Act, 1872, 3rd 
£dn. at pp 44. 45 

Upon the conditions in this case as to inspection of’title deeds, and the payment of purchase- 
money, they observe as follows —” It looks as if theie had been some misapprehension here. 
In English practice, at any rate, a contract for purchase of land is not suspended until the 
title has been shown; there is a complete contract as soon as all the terms—mninding 
special conditions, if an>, as to title—have been agreed upon, subject to the purcha,ser’s rights 
to rescind, or to compensation, if a title is not shown according to the contract, and often 
by agreement, to the vendor's right to rescind if he cannot remove any objection. It looks 
very much as if some well-known customarj proportion of earnest-money was really intended 
by the parties, but apparently there was no proof of this ” ] 
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[599] APPELLATE CIVIL. 


The Hdth March, 1HHT. 

Present 

Mr. Justice Prinsep and Mr. Justice O'Kinealy. 


Omrao Mir/a.Plaintitl 

vetsus 

M. Jonob.Defendant.' 

Mahomedan law—Wa(jJ — Endmoiitcnl—Valuation oj suit—liemovat 
of trustee — Court-fees Act, Act VIJ of 1870, s 7, cl. (d), and 
sub-clause (f) , and clauses ,i and 6 of art. 17, schedule II 
lii a bUit for the removal of the defendant from the iminageniout of uertaiii trust (iiiidn 
on the ground of misconduct, the plaintifl stamped his plaint with <i Conrt-fee stamp of 
Rs. 10, and valued the suit at Rs 7,000 " for the purpose of jurisdiction ’’ 

Held, that the Rs. 7,000 must be taken, under the circumstances, to be the plaintill's 
interest in the subject-mattei of the suit, ,ind that the Court-fee must be estimated upon 
that sum. 

Delroos tianoo Begum v Ashgur Ah Khan (15 B. L R , 107) followed 

The question which arose m this case was as to the proper Court-lee payable 
on the institution of the suit The plaint stated as follows :—“The value of 
the waqj \vhicb tlio plaintiff seeks in this suit cannot be ascertained by any 
money value. Consequently, this suit is brought on payment of a Couit-fee 
of Es. 10, and this suit is appioximately valued at the sum of Rs 7,000 for 
the purposes of jurisdiction ” The facts of the case and the argument made 
use of on both sides are fully set forth in the judgment appealed fiom, which 
is as follows — 

“ Ehaa Jones, deceased, the widow of the late Nawab Maharujuddawla of 
the Oudh family, by hei last will and testament, dated the 14th November 
1852, made over Government securities to the value of five iacs of rupees to 
her brother and two sisters or their last survivor, on condition that they should 
never dispose of them , that the mteiest on three lacs of rupees should be 
expended on the necessary expenses connected with hoi tomb and the tomb of 
her husband, and that with the interest of two lacs of rupees tliey' should enable 
pilgrims to go to Mecca, etc., and that alter the death ot her heirs, the Govern¬ 
ment should carry out the above trusts. 

“ The defendant is the last surviving sister of the said testatrix and has 
been managing the trust for some time The plaintifi', as one of the near- [600] est 
relations and next heir of tlie testatrix, charges the defendant with waste 
and misconduct of omission, commission and misappropriation of the said sum 
of money, and asks tor the following relief in this smt, namely — 

“ ifea) To enquire how the defendant has beau using and spending the said 
Government securities ot five lacs of rupees or the interest thereon. 

“ ikha) If on such enquiry it be found that she is not performing the reli¬ 
gious duties with the said interest as required or according to the injunctions 

* Appeal from Ongiual Dociee No. 3‘28 of 1882, against the decree of Baboo Nafur 
Ghunder Bhutto, Rai Bahadur, First Subordiiiato Judge ot 2i-l'’ciguuiiahs, dated 12tb of 
August 1882. 
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contained in that will, then to appoint another propei person (in her stead), or 
to make over the said Government securities to the Government, so that the 
religious duties intended by the testatrix may be fulfilled. 

“ (ga) To compel the defendant to make good any portion of the said sura, 
or the Government securities that will be found to have been misappropriated 
by the defendant, and to make over the same either to the person appointed by 
the Court or to the Government, as the case may be. 

“ (gha) To prepare a scheme, if necessary, to give full effect to the provisions 
of the said will 

“ (gjia) To order tlie defendant to ])ay the jilamtiff all the costs of this suit 

“ (c/ia) And to pass such ]ust and proper order as may be requireil by the 
ciicumstances of the case, so that the intentions of the '.estatrix as regards the 
leligious duties may he pioperly carried out. 

“ The plaintiff values such a suit at Bs 7,000 only, and affixed a Court-fee 
of Bs. 10 only on the plaint Tliat valuation is clearly for purposes of luris- 
diction, and has nothing to do with tlie amount of Court-tees to be levied The 
defendant, amongst other obiections, urges that the will has been under-valued, 
and that the projier Couit-tee -.tamp lias not been affixed on the plaint It 
IS evident that this point must lie settled before any other question can be 
gone into 

" After lieaimg counsel on both sides, 1 am of opinion that the case does 
not fall within the suh-aitides III and VI, article 17, schedule II of the Court- 
fees ’ Act. At voiy hrst sight it is apparent that suh-avticle III does not apply, 
lor no declaration whatever, such as a declaration of the validity or invalidity 
of the will m anv of its piovisions oi even interpretation of any of its piovi- 
bions, IS prayed lov. It may be tliat the case may require interpretation of some 
of the provisions of the will ioi tlie purpose of seeing whetlier any of the prayers 
can be granted , but that is not wliat is “ inayed foi ” Besides, if in suits of 
this kind any consequential leliet is conceivable, such relief is expressly and 
directly prayed for in prayers (kha) and (go) in which the plaintiff seeks toi the 
removal of the defendant from the office of manager, trustee oi ?nutwali, and 
appointment of another in her stead, oi for the trausfei oi the n'ugf or trust pio 
perty to the hands oi tlio Government, and the realization from the defendant of 
any sum found to [601] have been misappropriated by hci. As regards the 
provision of sub-aiticle VI, the subject-matter in this suit is not such that its 
‘‘money value” cannot possibly be estimated The wliole sum of five lacs 
oi 1 ujiees, togethei w ith interest wliicli has accrued tlioreon, is the subject- 
matter of this suit, foi under prayei (kha) it is asked that the whole of that 
amount may be transforied to anotlioi person oi to Government Again, lu 
prayer {ka) an ac».>ount of the oiigiiial sum and receipts and disbursements 
of the interest is sought for Now. lor accounts there is an express 
provision m sub-clause (/), clause I'V, s 7 of tlie Court-fees ’ Act Sue-article 
VI of article 17 in sched II of the Act does not apply to the suit at all, 
because for its application two conditions are necessary, namely (l) the 
iiujiossibilitv of estimation of the nioiiev value of the subject-matter, (2) a 
want of a provision expressly applicable to the case. But there is a iirovision 
elsewhere directly applicable to cases of accounts, etc., and hence sub-article VI 
does not apph. 

‘‘ So fat as tile taking of accounts is concerned, the plaintiff had un¬ 
doubtedly the right to exercise his own discretion in valuing the relief sought for 
under the last two paragraphs of clause TV of s. 7 But under the last paragraph, 
the Court has \ot power to see whether such discretion or option has been 
properly exorcit-cd or not under s 5-1 bf the present Procedure Code, whioh 
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corresponds to s. 31 of Act VIII of 1859 therein referred to. Section 3 of the 
present Code makes s. 54 applicable. If this were, however, a suit for accounts 
only, I might take Es. 7,000 as the value of the, relief, though that value has 
been given for purposes of jurisdiction only, and that too apparently under no 
principle whatever. 

But it appears to me that this is a suit for ‘ moveable property other 
than money, where the subject-matter has a market value’ within the moaning 
of clause III, s. 7 , for Covernment securities indisputablv come under that 
category, and their transfer to other hands is expressly sought for in jiravei {kha) 
It IS said that so tar as the plaintiff is concerned, tlie siihjeet-niatter of the 
suit has no value at all, toi he has no interest therein, nor does he claim any 
interest of his own That may be the case , but if he has any right to bring 
such a suit, he stands in the same position as one who sues in his own right 
and foi his own private benefit or in some rejiresentative character, such as 
the guardian of a minor, so far as Court-fees are concerned The law does not 
sa\ that the relief must be a personal relief to the plaintiff. 

. 1 hold therefore that inasmuch as the Court 

may have to ordei that the whole amount of Government securities worth 
Es. 5,00,000 be taken away from the defendant and made over eithei to the 
jilaintiff or some one else or to the Goveinment according to the case and the 
prayers in this plaint, this is a suit “ loi inoveablo property other than money 
vVhen the subject-mattei has a maiketahle yalue.” This suit must lie valued at 
Es. 5,00,000, [602] and stamp-fees paid according to that value The pra\ei 
for accounts is merged in the goneial prayer for the whole of the subject-matter 
Plaintiff to value the suit and pay tlie Couit-fees accordingly m the course of 
two months ” 

Before tlie expiration of the time allowed by the Subordinate .fudge for 
payment of the additional fee, the planititt obtained a rule in the Iligb Court 
under s. 622 of tlie Code of Civil Procoduie, calling on tlie defendant to show 
cause wliy the order of the Subordinate Judge should not bo quashed , liut on 
the 13th of July 1882 this rule was tbscharged on the ground that the pioper 
course for tlie plaintiff to adopt was to w'ait until Ins jilaint should be i ejected 
by the Subordinate Judge undei s .54, cl {a) of the Code o1 Civil Piocedure 
On the i2th of August 1882 the jilaint was rejected, and thereupon theplaintifl 
preferred this appeal on the following grounds -- 

(l) That the Court below ought to have lield that tlie plaint falls within 
clause 3 or clause 6 of art 17 ' of schedule 11 of tlie Court-fees’ Act, and was 
therefore properly stamped , (2) that the Court below lias misconceived the 
true nature of the suit, and has erred m supposing that the inquiries which the 
plaint asks for in any way alter the character of the same , (3) tliat the Court 
below ought to have held that this w’as only a declaratory suit, where no 
consequential relief was asked for, (4) that the Court below has erroneously 
supposed that the suit asks foi the appointment of your petitioner as trustee , 

*£Art 17, cl 6 — 

Number. Proper fees 

Plaint or memorandum of appeal in each of 
the following suits — 

♦ ♦ * * i 

6. Every other suit where it is not possiblel Ten rupees ] 

to estimate at a money value the subject-1 
matter in dispute, and which is ne t otherwise 
provided for by this Act. 
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(S) that the Court below is wrong to hold that the sub-ciause (f) of s. 7’’’ of the 
Court-fees’ Act is applicable to any portion of the suit, (6) that the 
Subordinate Judge has erred m holding that the suit falls within cl. 3, s. 7l of the 
Court-fees’ Act, and that the plaint should have been stamped with Court-fee 
payable for Es 5,00,000. 

Baboo Chnnder Madhnh Ghosc and Baboo Kmunasindhu Mookerjt for the 
Appellant 

Mr UiU and Munshi Scraiiil hlam for the Eespondent. 

The following Judgments wei e delivered - 

Prinsep, J.--The mattei laised in this appeal relates to the assessment 
of Court-fees on the plaint Tlie suit, as we under-[603]stand it, is a suit for 
removal of the defendant from the management of certain trust funds on proof 
of his misconduct. The Subordinate Judge has held that the Court-fees pav- 
able should be assessed on the value of the trust property--that being, in his 
opinion, the subject-matter of the suit 

It appears to us that the subject-matter in this suit is not the corpus of 
the trust projierty, hut the right to retain the control over it. Under such 
circumstances, the suit would ordinarily fall within sch. II, art. 17, cl. 6 of 
the Court-fees’ Act But in the present matter we have the fact that the 
plaintiff has valued tlie subject-matter of suit for the purposes of jurisdiction, 
as he states, at Rs. 7,000 We regard this value as not being merely for the 
purposes of jurisdiction, but also as affording a basis for the assessment of 
Court-fees Wo accept the jirinciple laid down in the case of Deh'oos Banoo 
Beqnmx A<>hnui Alt Khan (15 B L K , 157) 

But the circumstances of that case are very diflerent from those of the 
case now before us, so far as we can gather the facts from the papers printed 
in tlie paper-book In the case of Delroos Banco Bequm v. Ashqu} Ah Khan 
(15 BLR, 157), it would seem that the mntwah was in receipt of certain 
emoluments derived from a specific share of the income of the waqf property , 
whereas it is not stated in the case before us that the manager is in receipt 
of any such emolument Taking, however, the sum'bf Rs 7,000, stated in the 
plaint, we think that the Court-fees should be assessed at least on that amount. 
The case will bo returned to the Court of the Subordinate Judge who will 
proceed with the trial, provided that the plaintitf deposits the proper amount of 
Court-fees within fourteen days from this date 

O’Kineaiy, J.— -I concur in the decision a'Tived at by my learned brothei, 
for I think the case falls within the jirinciple laid down in the case of Delroos 
Banoo Bequm v Ashqm Ah Khan fl5 B L R., 157) At page 187 of the 
report m delivering the judgment of the Court, Glover, J., said “ The 
plaintiffs ask for dihtinct and important consequential relief , they ask not only 
that the defendant may be declared to have wasted the endowment and thereby 
to have betiaved hei trust, but also that she may be [604] turned out of her 
mutwahslnp, and they, the plaintiffs, be appointed in her room. The plaintiffs say 

CouiputdMon of foes pay- *[ Sec 7 — The auioiint of fee payable under this Act in the 

able 111 certain suits. suits next hereinafter iiioiitioned shall be computed as follows .— 

, » • • * 

(f) —For accounts--accord mg to the amount at which 
For .iccounth the relief sought is valued in the plaint or memorandum 

of appeal. 

In all such -uits the plaintiff shall state the amount at which he values the relief sought, 
and the provisions of the Code of Civil Procedure, section thirty-one, shall apply as if, for the 
word ‘claim,’ the words ‘relief sought’ were substituted,] 

For other moveable pro- f [Sc<. 7 ol (3) —In suits for moveable property other than 
perty having a market- money, where the subject-matter has a market-value—according 
value. ^ to such value at the date of presenting the plaint.] 
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that what they claim does not admit of being properly estimated by a money- 
value , but this IS not so. Under the the mutwahs were to receive 

SIX tw^ty-eighths of the produce of the estate, a very considerable sum, and the 
plaintiffs claim to this share as an appurtenance to the office of mntwah was 
easily to be estimated in money, I am of opinion that the plaint ought to have 
been engrossed on a stamp of proper value.” J3v this I understand the Court 
was of opinion that the suit should be valued according to the interest of the 
plaintiff in the subject-matter of the suit, and in this case the plaintiff lias 
valued it at Rs 7,000. 

Appeal allowed 


NOTES 

[COURT FEES ACT 1870—REMOVAL OF TRUSTEE- 

In 19 All , GO, 104 it was held that art 17 (C) wa-^ applicable, ser .ilso 21 All , ‘200 

See the criticism of Mr Jagannatha hiei upon this case m his Court Fees Act (1904^, 
pp. 213—215 1 


c 10 Cal. 604 ] 

CRIMIN.\L REFERENCE 


The ‘Mth March, 1884 

Present 

Mr. Justice Tottenham anu Mr. Justice Norris 


Queen-Empress • 

ve,is?i<i 

Batosar Mandal." 


False statement hefote. a Registrar—Prosecution under the Registration 
Act {III of 1877), s. 82, cl (a) and, s 83 — ss. 72 and 73. 

Where the accused was tried for intentionally making a faKe statement in the course of 
certain proceedings taken before a Registrar Held, that even assuming that .such proceed¬ 
ings were taken under s 72 of the Registration Act, and not as they should have been under 
s. 73, the appearance of the accused before the Registrar and his taking no objection to the 
form of the proceedings will cure the irregulaiity foi the purposes of a criminal trial under 
the provisions of the Registration Act Nor under similai circumstances will the want oi 
verification of a petition cf appeal on the pait of the applicant, as provided b_\ s 7.1 of the Act, 
oust the jurisdiction of the Criminal Couit 

Heg. v James Bertjj [28 L. J (M C ) 86,8 Cox C C , 1‘21), The Queen v Thomas Fletchei 
(L R , 1 C. C R , 320), Turner v, Postniaster-QeneraJ (5 B and S , 756), The Queen v Hughes 
(L R., 4 Q.B D., 614 ; 14 Cox C C., 285), The Queen v Siinih (L R , 1 C C. R 110,11 Cox 
0. C., 10) followed 

[60S] Held, also, that except as directed by s 82 of Act III of 1877, the M%.gistrate has 
no authority on his own more motion to frame a charge against the .accused in consequence 
of evidence, given in the course of the trial bv the Registering Officer, in respect of certain 
statements made before him during registration proceedings 

In this case one Batesar Mandal was alleged to have executed a kabuhal 
in favour of the Maharajah of Durblianga, and his presence or testimony being 
“ *'Crimm^~Referen^No 17, andlotterNo. 29, froiirP Cowley, Esq , Sessions Judge of 
Pumeah, dated the 25th February 1884 
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necessary for the registration of the document, he was summoned before the 
Sub-Registrar, and, after having been duly affirmed, denied having signed the 
kabuhat, registration of which was accordingly refused. In due course the 
manager of the Maharajah presented a petition to the Registrar purporting to 
be an appeal, with the following declaration at foot. “ I do declare that what 
is set forth in this petition is true and correct to the best of my knowledge and 
belief.— {Signed) Abdul Wahid, Mukhtar.” After the petition had been filed, it 
was marginally marked in the Registration Office, “ Appeal No. 15 of 1883.” 
The Registrar, after the necessary inquiries and the examination of Batesar 
Mandal and others, gave this decision “ 1 have not the slightest doubt that 
the witnesses of the respondent and the respondent liimself have deliberately 
given false evidence m the case Tlie appeal is decreed and the kabuhat is 
directed to be registered Batesar Mandal is directed to give security for his 
appearance on the 10th instant before the Magistrate to wliom he and his six 
witnesses are made over with a copy of the judgment.’ Pursuant to this order 
the accused afterwards appeared before the Joint Magistrate In the course of 
the investigation by the Joint Magistrate into tlie alleged false statement_made 
before the Registrar, the Sub Registrar was examined as a witness, and in 
consequence of his evidence the Magistrate on his own motion further charged 
the accused with having made a false statement before the Sub-Registrar. 
When tlie case was ripe foi judgment a jietition was presented to the Sessions 
Judge, jiraying him to send foi the locoid and refer the case to the Higli Court. 
The Sessions Judge referred the case to the High Court. Mr. Oasper for the 
accused contended (1) tliat, as legards the charge, the wiiole proceeding.s 
before the Registrar were coram uon judice, inasmuch as they were taken by 
way of r606] appeal and not as tliey should have been under s. 72 ol Act 111 
of 1877 , (2) that inasmuch as tlie ajijilication made to the Registrar had not 
been* verified in manner requned liy law lor the verification ol plaints, the 
whole proceedings before that ofiicer were null and void , (3) that as regards 
the charge of giving false evidence liefore the Sub-Registrar, inasmuch as 
there was no sanction whatever for the prosecution, the Joint Magistrate had 
no authority to frame a charge against the accused. 

The Judgment of the Couit (Tottii:nham and Norris, JJ.) so far as it is 
material for the purpose of this report, ran as follows — 

With regard to the first point we were, during the argument, inclined to 
think that Mr. (Jaspn ’s contention was well founded , but upon consideration 
and on examination of the authorities we are ol opinion that it cannot be 
sustained For the purpose of tins case we assume that the proceedings 
before the Regiativs were taken under s. 72 of the Act and not as they should 
have been under s. 73, and that what the Registrai beard was an appeal and 
not an application Now, no doubt, the accused, when he appeared before the 
Registrar, might have pointed out this iiregulanty, and might have asked the 
Registrar to make no order or to dismiss the appeal, but he appeared, made no 
objection to the form of the proceedings, and must be held to have waived the 
irregularity. Under these circumstances we are of opinion that upon the 
authority of Beg v. Barry [28 L J. (M C) 86 , 8 Cox C. C., 121], Queen v. 
Fletcher (L. E., ICC. R., 320), Turnei v. Postmaster-General (5 B. and S., 756), 
Queen v. Hiojhes (L. R., 4 Q- B D., 614 . 14 "Cox C. C., 285), the accused 
may properly be charged with giving false evidence at the enquiry before the 
Registrar. We are also of opinion that the accused waived any irregularity in 
the verification of the petition of appeal treating that document as an applica¬ 
tion under s. 73, and tliat the second contention by Mr. Gasper fails. See the 
cases above cited and Queen v Smith (L. R , 1 C. C. R , 110 , 11 Cox C, G., 10). 
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As to the third point raised, we aie ot opinion that the Joint Magistrate 
had no authority to frame the second charge The [607] prosecution for the 
offence of giving false evidence before the Sub-Registrar was neither 
commenced by him, or by any of the officers mentioned in s 83, nor was it 
sanctioned by any or either of them These being oui views on the case the 
Magistrate will proceed to dispose of the first chaige against the accused as he 
may think proper, having regard to tlie evidence before him, of the sufficiency 
of which we offer no opinion The proceedings on the second charge must be 
set aside. 

Addiliona] rhatgc, quashed 


[10 Cal. 607] 

APPELLATE CIVIL 


The 17tli Apiil, IbH-i- 

Present 

Mu Justice McDonell anp Me Jt^sttci: Field 

Khadom Ah Plaintiff 

oersuk 

Taiimunnissa and othcis Defendants ' 

llckUtation of co)iju<iaL I inkti,—licqiHiKUton of Mahotnedau maniaqeb—Bengal 
Act 1 of ld7b, s 0, .sch A—Copy oj eiitiq ni )eqi'ttc} — Evidence. 

A liUhbaiid and wite, Mahonicd.iii'., u'gisLciad then inariuigo under Deiigal Ait loIflHTO, 
settmg out 111 the fotm pteseiibcd in M.hcdulc \ tu Llio Act, .ih “ .i -.pecnil condition ” fcli,it 
the wife under certain ciicuinstaucos thciciii set out might divorce her husband 

Those circumstances occuircd , and the, wife divorced her husband Held, in a suit by 
the husband foi restoration of his conjugal lights, that the “ .special condition ” was a matter 
which, undci the provisions of the Act it was the dutv of the Mahonicdaii Rogistiar to entei 
in the register, and th<it therefore a copy of the oiitiv in the logistcr was legal evidence of 
the facts therein contained 

This was a suit brought by one Khadem Ah against Tajununnissa, his wife, 
for lestitution of conjugal iiglits. Tlie wife’s fathei, defendant No. If, her hrotlier 
defendant No. 3, and some other lelativos were also made defendants 

The plaintiff alleged that his wile’s father and biother took his wife to 
their house promising to send her back m 15 days, but that they failed to do 
so Defendants Nos '2 and 3 contended that the plaintiff had maltreated his 
wife and had driven her away, and [ 608 ] that she, therefore, divorced him as 
she was entitled to do under “a special condition” of the register of hex 
marriage, drawn up in compliance with schedule A of Bengal Act I of 1876, 
which set out in ait 14 that the wife might divorce the husband if ho 
maltreated her, or took away her ornaments A copy of this register was put 
in evidence. 

Defendant No. 1, the wife, alleged that a quarrel having arisen between 
her and the plaintitt'’s mother (with whom she never agreed), plaintiff had 

* Appeal fiom Appellate Decree No 1936 of 1882, .agauist the decree of Habuo Kristo 
Mohun Mukerji, First Subordinate Judge of Chittagong, dated the 24th of June 1882, roverh- 
ing the decree of Baboo Pooriia Chundcr Roy, Muutill of Dakhaiputtiah, dated 27th of 
December 1880. 
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assaulted and maltreated her, and that she had therefore divorced him and had 
gone to live with her relatives. 

The Munsiff found that the defendants had failed to prove any quarrelling 
in the husband’s house, and that their witnesses gave such unreliable evidence 
as to the assault and as to any divorce liavmg taken place , whilst, on the other 
hand, he found that the defendants had taken the wito away from her husband , 
he therefore gave a decree in favour of the plamtift'. 

Tlie defendant No. 1 appealed to the Subordinate Judge, who himself 
examined the plaintitf and defendant No 1, and on the evidence of defendant 
No. 1 he found that she had been cruelly maltreated by her husband, and held 
that under the special conditions above referred to she had rightfully divorced 
him ; he, therefore, reversed the decree of the Munsih The plaintitt appealed to 
the High Court. 

Munshi Serajul Islam, for the Appellants, contended that the recital in 
the register of the Marriage Registrar ought not to have been used m evidence, 
as the register had not been duly proved, and that it could not be used as 
evidence that the parties had agreed that the wife should be at liberty under 
certain circumstances to divorce hei husband. 

Baboo Aukkil Ghiinder Sen for the Respondent. 

Judgment of the High Couit was delivered by- 

Field, J. —The only point upon which we need make any observation in 
this case is the contention that a copy of a register kept under the provisions 
of Bengal Act I of 1876, was not admissible in evidence to prove that the 
parties had agreed that the wife would, under certain circumstances, 
have the right to divorce her husband. Section 6 of the Act directs that every 
[60^] Mahomedan Registrar shall keep certain books, and amongst them Book I, 
which is a register of marriages in the form “ A ” contained in the schedule 
annexed to the Act. Now, the 14th clause of form ‘ A ” is “ Special condi¬ 
tions, if any ” It is clear, therefore, that the special condition relied upon in 
this case was a matter which, under the provisions of the Act, it was the duty 
of the Mahomedan Registrar to enter in the register kejit in accordance with 
the directions of the Acd 

This being so, we think that the copy of the entry in the register was legal 
evidence. 

We have heard the learned vakil on»tho other [loiritb laisod in the case, 
and we do not think there is any giound iqion which we can interfere. 

The appeal is dismissed v.nth costs. 

Appeal dismissed. 


NOTES. 

tin (189'i) 19 Oal . 689 19 I A., 157 which wa', a suit for dowor settled on a Maho- 

Tiiodan lady at the time of hci mnrridge, the Pnvv Council held the register of marriages 
■ admiBSiblc .ind relevant evidence (as regards the amount of dowor) within the inoarimg of 
the 32nd scStion of the Indian Evidence Act of 1872, as hauim/ been made bi/ the MujhtaMd 
in the discharge of professional dutg. This particular register (referring to the regiBtor 
admitted in the amt) appears to have been kept since the annexation of the province, and 
all marriages are recorded in it; it contains columns for the names and descriptions of the 
parties, the names of the v.ikils of the bride .uid bridegroom respectively, and the amount 
of the dower, together with the date of the marriage.’] 
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[ 10 Cal. 609 ] 

APPELLATE CIVIL 

Thi> HMh Aprils lfiH4 
Present. 

Mr Justice Wilson and Mr Justice Tottenham 


Nursing Narain Singh and another.Defendants 

orrsiis 

Roghoobur Singh . .. Plaintiff 

Execution sale—Money Jcciee. —Mortqage deciee — Notice-~Cnnl Procedme Code 

(Act XIV of s 2H7 

A creditor obtained two decrees against liis dcotor, one being a nioitgage decree to enforce 
hiB lion on certain pioperty, and the othei a simple monc\ decieo In (>xe,cution of the second 
decree the properti ovei which the jngdniont-eroditoi had a lien was sold and was purchased 
by a third person Subsequently, in eseeutioii of the first dcCK’c, <it the instance of the 
judgment-creditor, this same property was advertised tor sale, but on the auction-purchasoi 
objecting, the judgment-ci editor brought a suit against him to i iifoicc his hen on the proporU 
in the hands of the auctioii-purchasei Held, that it la> on the plaintiff, in order to 
entitle him to recover in the suit, to show that the defendants puichased with notice of the hen 

Held, further, that the fact that for some purpose at some tune oi other the judgment- 
creditor informed the Court of the inoi tgage is not evidence of notice on the auction-purchasei 
One Hanurnan Dutt Singh liorrowed tvt'o sums of inonHV from [610] Roghoobur 
Singh, tho plaintiff in this suit—ono on the 9th Aughian 1273 E , and 
the other on the 11 th The debts not being lejiaid, the plaintiff, after the death 
of Hanurnan Singh, brought a suit against his sons as heirs, Rughunandan 
Singh and others, and olitamed on the 31st December 1873 a decree to enfnrce 
his hen on 2i gundas share out of a 2-anna pntli of mouzah Syedpore Sulham 
respect of the loan of the 11th Aughran The plaintiff also obtained a money 
decree against Rughunandan and others on the 15th July 1876 in respect of the 
other loan In execution of the latter decree 2^ gundas share out of the 2-anna 
puttt which formed the subject of the mortgage decree was brought to sale on 
the 7th January 1878 Execution was then taken out on the decree of the 31st 
December 1873, and the mortgaged share of 2i gundas share out of the 2-anna 
putU was advertised for sale , hut on the petition of the defendants, auction- 
purchasers undei the money decree, the sale was stoiiped and the plaintiff 
brought a suit to enforce his lion on the property in the liands of the auction- 
purchasers The Court of First Instance dismissed the claim, on the ground 
that, although the plaintiff had by a petition of the 29th November 1877 
brought the mortgage alleged by him to the notice of tlie Court, it did not 
appear that “ the fact of the mortgage was proclaimed at tlie time of the sale 
in such a mannei as to make the defendants, the purchasers, aware of it ” 
On appeal, the Subordinate Judge decreed the claim, and thereupon an appeal 
was preferred to the High Court 

Baboo Eanbehari Ghose for the Appellants 
Mr. C Gregory for the Respondent. 

The Judgment of the Court (Wilson and Tottenham, JJ.) was 
delivered by 

Wilson, J. (Tottenham, J , roncunmg) —We are unable to concur m 
the view taken by the lower Appellate Court m thi.s case 

* Appeal from Appellate Decree No. 665 of 1883, against tho decree of Baboo Bolak Chaiid, 
Subordiaate .Judge of Bhagulporo, dated ‘2‘2nd ol December 1882, reversing the decree of 
Byed .4bdul Karim, Mnnsif of Begnsaraie, dated 20th of Januars 1H82 


5 CAL.—64 
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It appears that the plaintiff heJd two decrees against the same person : one, 
a mere money decree, and the other, a mortgage decree. In execution of his 
money decree he caused to be sold the property which was the subject of his 
mortgage decree , and [ 611 ] he now in this suit proposes to proceed on his 
mortgage decree against that property in the hands of the auction-purchaser 

The law, it appears to us, has long been settled on this matter , that one 
who has caused the property of his judgment-debtor to be sold m execution 
cannot afterwards set up any claim of his own against that property unless he 
shows that the purchaser purchased with notice of his claim Several cases 
have been referred to before us which seem to show that. The first case is the 
case of DuUah Sircar Krishna Cumai Bakshi (3 B. L. E., 407,12 W. E. 303), 
the .second, which is to the same effect, is the case of Dooleo Chuiid v Mussamnt 
Oomda Bequin (24 W. E , 263) , and tliere is the more recent case of Tukaram 
Bia Aimaram v. Bam Chandra Bia Budaram (I L E., 1 Bom , 314) Those 
cases were all decided when the former Procedure Code was in force The 
matter is even stronger under the Code now in operation, because s. 287 of the 
pre.sent Code expressly reqiinos that every incumbrance to which the property 
is liable shall be inserted in the sale proclamation The law, therefore,remains 
the same now as then, the i eason for it being somewhat stronger It lies, there¬ 
fore, on the plaintiff, in order to entitle bun to recover m this suit, to show that 
the defendant puichased with notice of his claim , and tlie Subordinate Judge 
came to the conclusion that he did puichase with notice That finding, of course, 
would be binding upon us if there was any evidence on which it could properU 
be based But it is admitted by the pleaders on both sides that there is no 
evidence bearing on the matter except that which is referred to in full by the 
Munsif in his judgment at page o of the Paper-book under the head “finding 
on the first issue ” The Munsif says “ The onus of proving wliether the defen¬ 
dants did or did not purchase the 2i gundas baiaii share of mouzah Syedpore 
Sulha w’lth knowledge of the debt alleged by the plaintiff is on the plaintiff. 
But he has not filed any documentary evidence to show’ that the lien was pro¬ 
claimed at the time of sale of the haraii share afoiesaid , and it is admitted that 
there was no oral evidence on the subject at all If such proclamation be not 
shown, the more filing of the [6123 petition, dated the 29th November 1877, 
made bv the plaintiff is not. enough to piove the said proclamation, because it 
appears from the above copy that the plaintiff had brought the mortgage alleged 
by him to the notice of the Court But it has not at all been shown on behalf 
of the plaintiff that the fact of the mortgage was proclaimed at the time of the 
sale in such a manner as to make the defendants, purchasers, aw’are of it ' Tlie 
only fact, therefore, which is in evidence and which could have any bearing on this 
matter in the pl untiff’s favour, is that, on the 29th November 1877, at what stage 
of the proceedings it does not appear, he filed a petition in which he informed 
the Court of his mortgage. If there were a charge against the plaintiff of having 
deliberately and fraudulently concealed his mortgage, no doubt this matter 
would be of considerable importance But the fact that, for some purpose at 
some time or other, he informed the Court of the mortgage is not evidence upon 
which the conclusion could be arrived at that the defendants purchased with 
notice. 

For this reason we think that the decree of the Subordinate Judge must 
be reversed and that of the Munsif affirmed. 


The appellant will have his costs in this and the lower Appellate Court 

Appeal allowed. 

NOTES. 


f For similar ca-sw. <^ee (1900) 14 C P L. R , 17 (30) ; (1900) 5 C W N 497 , (1892) 16 
Mad. 412 (418).3 
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[lo Cal. 612] 

APPELLATE CIVIL 

The 24th April, lbH4. 

Present 

Mr. Justice Wilson and Mr. Justice Tottenham. 

Aushootosh Chandra and another.Petitioners 

versus 

Tara Prasanna Boy.Opposite Paz’ty 

Compromise and decree thereon—Application to set aside compromise — 
Bevtew of judgment—New suit 

For the purpose ol setting aside a decree passed iii pursuance of a oonipromibe come to 
out of Court, there are two available modes of procedure—(1) by suit; (iS) by a review of the 
judgment sought to be set aside , the latter being the more regular mode of procedure. 
Laljt Sahu \ The Collectoi of Tirhool (6 B L B , 49), Mewa Ijal Thakur v. Bhujhun JJia 
(13. B L B , Ap ll),G%lbert\ EndeanCh B 9 Ch D 269) followed 
This was a rule obtained by Ausliootosh Chandra and his biother calling 
upon one Tara Prasanna Eoy to show cause why a [ai3] compiomise 
entered into by them with Tara Piasanna Boy should not be set aside. There 
were two appeals pending in the High Court between these parties— 
Aushootosh Chandra and his brother were appellants in the one, and respon¬ 
dents in the other, and Tara Prasanna respondent in the one, and appel¬ 
lant in the other. Before the hearing ot these appeals negotiations for a 
compromise were sot on foot, on the faith of which Aushootosh Chandra and his 
brothel applied to the Court on the 31st January 1884, stating that, the 
matters m dispute between them had been settled out oi Court, and asking that 
their appeal against Tara Prasanna might be dismissed and the appeal of Tara 
Prasanna decreed Ordeis were made for decrees to bo passed accoidingly ; 
but as the applicants did not set out in then petition the teims oi the compro¬ 
mise, no terms were embodied iii the decree Suiisequently, Aushootosh 
Chandra and his brother presented a petition to the Court to set aside the 
decrees, stating that the condition of the coniiiromisc provided that a sum of 
money was to be advanced to them liy Tara Prasanna on a certain date, and 
that this term had not been com])liod witli and that several decree-holders 
who were to have been satisfied b\ that money had consequently come in and 
were about to sell the properties ot the potitionei s The Higli Court thereupon 
issued a rule against Tara Prasanna to show cause win the terms ot the com¬ 
promise should not be set aside, and the rule came on for hearing on ii4th April 
1884. Both sides put in affidavits—the petitioners supporting by then affidavit 
the petition on which the rule was obtained, and Tara Prasanna Eoy affirming 
that it was a term of such advance that the petitioners should show a clear 
title to the property on which the advance was to be made and that they had 
not done so. 

The Advocate-General (Mr. Patti) and Baboo Hash Behaiy Lflio'iC lor the 
Petitioner. 

Mr. Evans and Baboo Troylocky Nath Mitler lor the Opposite Party. 

The Judgment of the Court (Wilson and Tottenham, JJ ) uas 
delivered by • 

Wilson, J. (Tottenham, J., concurring) — This was a rule ob- [614] tamed 
to show cause why a compromise should not be set aside. It was shown that 

* Civil Rule No 272 of 1884 
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thera were two appeals pending in this Court between the same parties, in one 
of which the present applicants were appellants and in the other their 'opponent 
was appellant. It appears that a petition was presented by the present 
applicants stating that the matters in dispute in those appeals had been 
settled by compromise out of Court, and asking in substance that their appeal 
should be dismissed, and that in the case in which they were respondents a 
decree should be made against them , and orders were made for decrees to be 
passed accordingly The petition did not set out the terms of the compromise 
The terms, therefore, could not be embodied in the decrees. The compromise 
was only referred to. It is now stated that the facts are such that the present 
applicants are entitled to have that compromise disregarded, and to have the 
appeals proceed. 

Now, the first question wliicli we have to consider is, supposing the facts 
to be of such a nature as tliev are alleged to be, can we entertain this applica¬ 
tion m its present form We think we cannot The mode in which such a 
miscarriage, as is said to have occuiied m this case, is to be dealt w'lth has 
been considered on more occasions than one , and it seems to be clear that 
there are two modes in which the matter can bo dealt with. In the first place, 
a suit will he to set aside the whole transaction It is not necessary for us 
to consider whether in the juesent case, if a suit were brought, it ought to be 
brought in the Mofussil or in the Original Side of this Court, It is for the 
parties to consider that. On the other hand, it has also heon hold that there 
is another and a moie proper mode of procedure, by applying for a review of 
judgment 

In the case oi Lalji Hahn v The Gollectoi oj Ti.ihoot{6li L. E , 649) 
a decree had been made founded on a compromise. An application fora 
review was made, and facts were brought to the knowledge ol the Court, show¬ 
ing tTiat the compromise ought to he treated as a nullity, and the Piivy Council 
appear to us clearly to treat that application ior review as a proper mode of rais 
ing the question whether the compromise ought to be tieated as a nullity or not 
A similar [6153 question came heloio this Court in tliecase of Meica hall Thakur 
v. Bhitjhun Jha (13 B L E , .\pp. 11) That was a case in winch the decree 
was obtained by fraud, and the parties had jiroceeded bv a suit to set it aside 
The case was hoard by Mr. Justice PliKAR and Mi lustice Morris , and 
judgment was deliveied bv Mr. Justice Phkar, w'ho said “ It seems to us that 
this suit has been to a considerable extent misdirected It has already been 
mentioned that the immediate aim of the plaintiff is to get a decree, which 
was formerly passed against him by a competent Court, set aside on the ground 
that it was obtained bv frauo and collusion But the proper course foi 
obtaining such an object as that is to go lo the Court which passed the decree 
either within the time specified in s ll9 of the Civil Procedui'e Code, if the 
circumstances are such as would justify action under tliat section, or at any 
time (so that it be done with due diligence), if the ground upon which the 
decree is sought to bo set aside be a good ground for reversing and altering the 
judgment upon winch tiie decree was passed ” 

These-decisions seem to us to be authoiities for saying that a mode of 
proceeding in such cases is by a suit, but that the more proper mode is by an 
application for review The question which is now before us arose before the 
Coui-t of Appeal m England in the case of Gtlbeit v. Endean (L. E., 9 Ch. D., 
259). In that case the very * procedure adopted here was adopted by the 
parties A compromise liad been amved at in the course of a suit, and an 
application was made by motion to set aside that compromise and to allow the 
suit to proceed, as if the compromise had not been made. The Vice-Chancellor 
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allowed the application. In the Court of Appeal it was pointed out that 
such an^ application was not the right mode of procedure. We think that is 
so in this country also, and the proper course is that which we have already 
pointed out. It occurred to us that we might possibly treat this application 
as an application for review. But whether we can do so without straining 
matters unduly we think it unnecessary to say It is undesirable in the 
interests of the applicants. The materials are very scant, and it might very 
well happen that the [ 616 ] Judges by whom the application might be dealt 
with might feel bound to dismiss the mattei on that ground. We think it 
better, therefore, to leave the parties to make a fiesh application lor review if 
so advised. If they elect to make that application it ought to be made on 
very much better materials than those before us, and that the whole of the 
facts in the matter on the best evidence available should be before the Judges 
before whom the application is made 

Hide dtscharged 


NOTES. 

[MODE OF ATTACKING COMPROMISE DECREE- 

Undcr the C. P C 1908, see 06, sub-clauso 8 no appcril lies from docicc pabsod by 
the Court with the consent of paities This provision w.ib not contained in the pieviouh 
Codes and it gives effect to the picvnms i asc-law, making, however, a depai tnro in the ca.so of 
matters oxtraiicous to the subjcet-matlei of the suit, which woie held appe.ilable (30 Mad 
421. 26 Bom 76,34 Cal, 456) Sec 36 Bom 77 , 26 C.il HOI , 5 C W N 877,6 C W N 82. 

In the cAbC of Mussnniiiiaf Gulah lunn v Jiad^hah iialindui (1909) 13 C.W.N. 1197 10 

C.L.J. 420 MOOKEU.TEE and CAUNPUI K, .IJ , exh.iustiveU de.ilt with this subject and as 
regards this ease it was theio observed - ^ 

“ An examination of the grounds of the decision ot this Conit in the c.ise pist mentioned 
(10 Cal 612), shews fusl th.it flic deciiii.u of the Judiei.il Committee lelied upon by the 
learned Judges is not an .luthorit^ in supjioit of tlii'ii view , sccoiidfi/, that the observations 
in the ease of 22 W R. 213 upon which reliance w.is placed were not iicccssaiv foi the 
purpose of the decision in that case, and that then binding elfcet has lieen very much 
weakened b> the decision of their Loidships of the Judici.il Committee in two sub.sequenl 
cases , and thirdly that the obscrv.itioiis of Sir (iKOKOF. .1 BHSELi lu GiUm < \ Kndcan 9 Ch 1) 
259 do not suppoit the view th.it a consent dcei ee can bo reviowd on the giouiid of fiaud, though 
they no doubt support the piopositioii th.it such a deciee can be attacked in a new action on 
the gi jund of fiaud It iua\ fuithci be observed that the eoiiscnt deeice ni the case of 10 Cal , 
G12 was not impeached on the ground of fraud, and the e.xse theietore cauiiot be ticated as 
ail authority upon the question as to the appiopn.ito mode in which .i consent deeiee can bt 
vacated on that ground ” In th.it ease the following conclusions wore drawn on a icview of 
the authoiities, (1) a consent decree m.i> be impeached eithci bv an application for icvievv oi 
by a regulai suit, (2) a regulai suit is the preferable .ind the apjiropnate. though not the 
exclusive remedy ni a ease in w’meh a consent detiToc is assailed on the ground of fraud, (.3) 
when a consent decree is assailed on the ground of fiaud, nnsrepre.suiitation, mistake, 
coercion, undue influence, or any similar grounds, it ought to be .itlacked bv an original 
suit, (4) a previous unsuccessful application for review is no bar to .such a suit* All the prc. 
vious cases like 24 Cal., 908,26 Gal , 891 3 C W N , 670,6 C W N 877,6 C \V N., 
82,34 Cal , 83, 11 C W N., 579 , 10 C \V N . 529 2 C L. J , 508 , 11 Bora., 708 were 
fully reviewed in this case.] 
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PKIVY COUNCIL. 

The 28th and 29th November, 1883. 

Present . 

Lord Fitzgerald, Sir B. Peacock, Sir E. P. Collier, 
SirE. Couch and Sir A. Hobhouse. 

Abdul Hye.Plamtifl' 

versus 

Mir Mohammed Mozaffar Hossein and another.Defendants. 

[On appeal from the High Court at Fort William in Bengal.] 


Statute 13 Eliz., c 5—Fraud upon creditors—Rihba — 

Equity and good conscience. 

Whether or not the Statute 13 Eli^ , c. 5 * which may or ma\ not extend to or 
operate in the “ inofubsil ” is more than declaratory of the common law, so far as it avoids 
transactions intended to defraud creditors, its principles, and those of the common law for 
avoiding fraudulent conveyances, have leccived effect in the Indian Courts, and have properly 
guided the decisions of the Couit> in administering law according to justice, equity and 
good conscience 

A hibbn having been tound on the evidence to h.ive been made not bona tide, nor on 
any good consideration, and by it orcditors being delayed in their just rights, the maker 
having intended to protect his propeitv thereby from those who at the time wore his cre¬ 
ditors Held, that the htbba was void aocoid.ng to equity and good conscience 

Appeal from a decree (23rd ApnJ 1880) of a Divisional Bench ol the 
High Court, varying a deciee (9th May 1878) of the Distiict Judge of Dacca. 

This appeal arose out ot proceeding in execution of a decree, and 
laisM the question whether properties which were admitted [617] to have 
belonged, at one time, to the judgment-debtor, who had died bofoie these 
proceedings were taken, had ceased to belong to him in his lifetime, 
in virtue of a hibba executed by him in favour of his son This instrument was 
alleged to have been merely colouiable, and made for the purpose of protecting 
his property from his creditors. The proiieitv in dispute consisted of villages 
in the zillas of Dacca and Daulatpur foimerly belonging to Abdul All, who 
died in 1867 Against Abdul Ah the icspondents, as lopresentatives of liis 
deceased wife, Iftliakhaninnissa, obtained a decree in 1866 loi Es 52,913, for 
dowel due. In execution of this decree tlie respondents took the jiroceedings 
out of which this appeal arose In answoi to the respondents' petition for 
attachment of these villages, the apiiellant, a grandson ot Abdul Ah, objected 
that they formed no part of his estate, having been given in a hibba, dated 4th 
October 1849, to lu» aon, Wahed Ah, father of the appellant Wahed Ali, who 
was 18 years old in 1854, executed on the 11th March 1863, ikrarnamas, 
stating, among other things, that Abdul Mi had remained, notwithstanding the 
hibba, in possession and management ot the villa-ges. Afterwards, in 1859, 
Wahed All sued his father to have the ihnr,<i sot aside, and to have effect given 
to the hibba This suit was dismissed by the District Court of Dacca, on the 
ground thaf the gift was purely nominal and invalid for want of possession 
given. The High Court having reversed this decision, it was restored by the 
Judicial Committee, which held that it was not necessary to come to any 
conclusive finding as to the effect of the hbba of 1849, further than that it was 
benami, or more probably to be followed by a family settlement— Ameeroonma 
Khatoon v. Abedoomssa Khatoon (L. E., 2 I. A., 87,15 B. L. E., 67). The 

* By Statute 13 Eliz., c. 5, all comhous. conveyances, gifts, and alienations of lands 
or goods, whereby creditors may be in anywise disturbed, hindered, delayed or defrauded of 
their just rights, are utterly void. 
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Committee held that the tkrars provided that the father should have possession 
and control of the property during his life , and tliat, accordingly, the form of a 
suit to enforce rights which others might have under them to any share of the 
profits, accruing during bis lifetime, would be one charging him in the character 
of manager. 

Meantime the respondents, then minors acting by their guardian, obtained 
the above-mentioned decree of 1866. 

[618] Execution proceedings having extended over a lengthened period, in 
1878 the District Judge of Dacca had them before him for orders. He dis¬ 
allowed objections taken by xVraeeroonissa Khatoon, mother of Abdul Hye, on 
her own, and on her son’s, account. On appeal to the High Court a Divisional 
Bench (Mittbr and WHITE, JJ.), holding that a decision was required as to 
whether or not Abdul flye derived title under the ikrars, remanded the proceed¬ 
ings. Another District Judge of Dacca, who had succeeded to the office after 
1878, then gave the finding in part set forth in their Lordships' judgment 
This was followed by the decision <of a Divisional Bench of the High Court 
(White and Maclean, JJ ) to tlie effect that the hihha of 4th Octobei 1849 
was a contrivance on the part of Abdul Ah to defraud Ins creditors, and 
should be treated, therefore, as a nullitv 

On this appeal— 

Mr. C. W. Arathoon, lor the Appellant, contended that the objections 
raised on behalf of the minor appellant to the sale of tlie properties ought to 
have been allowed Under the operation of the h^hha of 1849, and the sub¬ 
sequent ikrars, a family arrangement had been constituted , and whatever share 
the appellant might have on the family estate was derived from his father, 
Wahed Ah, so that he had a right to insist upon the validity of the liibha 
This was consistent with the language of the judgment in A wecroon/.s.sa Khaionn 
V. Abedoomssa Khatoon (L. B,., 2 I A , 87,15 B. L R , 67) • 

Mr. Ji. V Doyne and Mr W. A Hunter for the Respondents were not 
called upon. 

Their Lordships’ Judgment was deliveied by 

Lord Fitzgerald. —It is fortunately unnecessary to state in detail the 
complicated transactions and the very protracted litigation which chaiacteriae 
the case now before their Lordships. The present proceeding relates to the 
execution of a decree against Abdul Ah, obtained so far back as 1866 by some 
of the representatives of his deceased wife, Ifthakharunnissa, and in respect of 
which a very considerable sum is still due. 

The main question for consideration is whether certain property which 
the decree-holders have attached, and which the\ [819] seek to sell, formed 
part of the assets of Abdul Ali at the time of his death, and is liable to his 
creditors, and the answer to this question depends on wliether a certain 
htbbanama, dated 19th Assin 1256 (4th October 1849), made by Abdul All, 
in favour of his son, Wahed Ah, is banami, or is fraudulent and void as against 
his creditors, and in order to determine these questions, it is necessary to 
examine the position of Abdul Ah and the condition of his family when that 
gift was executed • 

Abdul All was a zemindar, and prior to 1849 had married iwice, first 
Ifthakharunnissa, and secondly, Nurunnissa, by whom he had a son, WahdH 
Ali, and a daughter. 

In October 1849 he was under a considerable liability for the dower of 
Ifthakharunnissa, so large that after her decease two of her representatives (the 
present decree-holders) obtained a decree as for their sliare for Rs 62,000. 

He was in 1849 the owner of a variety of small properties, collectively of 
considerable value, but probablv not more than sufficient to enable him to meet 
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his engagements ; and being thus situated, he appears, voluntarily and without 
any consideration, to have made the hibhanama of the 4th October 1849. 

That instrument is as follows :— 

“ To the Worthy of Eemembrance, 

“ Sriman Meah Wahed Ali of good behaviour, 

“ Deed of gift of ]umma lands executed by Moulvi Abdul Ali —As it is 
known that in such times as these there is no certainty of any man’s life, and as 
I am now past 55 years of age, and that I have only you, my minor son, and a 
daughtei, Srimati Fukurunnissa Khatoon, who is now without husband or 
offspring now in existence , and as on my death it would not be to be wondered 
at that you and your sister should fall to quarrelling about the property left 
behind bv me, and as my daughter aforesaid having had from her husband 
zemindaries and talooks, many properties, and is therefore well provided for, 
and I having already bestowed by regular deeds some of my property to my 
wife, Srijuta Nurunnissa Khatoon, and being in undisturbed possession with full 
rights of the remaindoi of the xemindaiieu and talooks which I own and 
possess ” (the propovties are here enumerated), “ I of my own free will and 
plea- [6203 sure, being m sound health and of my full knowledge, and as it 
would be diflicult for you to live well and comfortably without my giving you 
all those talooks and zemindanes, do hereby confer upon you the above- 
mentioned 10 annas 13 gundas 1 cowri 1 krant share of pcrgunnah Nurullapore, 
and the 7-anna share of porgurinah Idrakpore, in separate and respective 
shares, and in pergunnah Ghundei-dip, the kharija talooks of Jo war Lai wa 
Banekachi, in their entirety, and I cause you to be put in possession thereof 
You shall therefore enioy possession of all dwelling grounds, garden lands, 
cultivated and waste lands, homesteads, orchards, churs and sandbanks, new 
formations and loformations, roads and pasturages, with trees, rivers and water¬ 
courses, ponds and tanks, water and forest privileges, and proceeds of fruits, 
hauts, markets, ghats (river crossings), bazars and all matters therein connected 
with the said talooks and zemindaries, with tenants, zaerats, talookdars, 
howladars, and all other rent-holders, I’ents in then entirety, to excavate or to 
fill up, to settle thereon dwellings, plant orchards and gardens, and by collec¬ 
tions of the revenues and by a transfer from the former names to your own of 
all those talooks and zemindaries, at the office of the Collectorate, and becom¬ 
ing full owner in right ol me, with power to give oi to sell, and you and your 
heirs in succession shall enjoy possession thereof, and the riglits of myself and 
my heirs therein are hereby abandoned and cease To wlucli effect J have 
executed this deed of gift 

‘‘ Dated the 19th Assin 1256.” 

This giant appears to have been duly registered , but the instrument 
remained in the hands of Abdul Ali, and never appears to have been in possession 
of or under the dominion of tlie grantee. 

Wahed .41i was tfien but ten years of age, and his father, Abdul, continued 
in the possession and apparent ownership of the jiroperty granted, and took and 
received and applied to his own use the whole of the income and profits. He 
appears to-have continued in such possession to the time of his death. 

The piariperty comprised in the gift seems to have been substantially the 
Wklk of Abdul’s then assets. and certainly, if that gift was to take effect, he 
left himself without the means of meeting his then existing liabilities. 

teal] The gift was not followed or completed by any actual change of 
possession, or of management, or apparent ownership. 

On the 24th Jeyt 1258 (6th June 1851) Nurunnissa, the second wife of 
Abdul and mothei of Wahed, also executed a hibbanama in favour of her son 
Wahed of considerable property obtained from her husband Abdul or inherited 
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in her own right, but no question arises on this instrument in the appeal now 
before their Lordships. 

Wahed being still a minor, and shortly before he attained 18, was made to 
sign two ihrnrs, both dated 29th Falgoon 1259 (11th March 1853), that from 
Wahed^Ali to his father recites the hibba of the 19th A&sin 1256 (4th Octolier 
1849) ; and that his father, mother, and “ half-mother” hemg alive, full brothers 
and sisters and half-brothers and sisters might he born to him. After furthei 
reciting that as Abdul, by leason of his gift to Walied, was unable to make 
suitable arrangements for their maintenance, it became incumbent on him to 
do so out of the property received by him in gift, it then contains an agreement 
by Wahed to maintain his sister Fukhurunnissa, and any othei sisters or half- 
brothers to be afterwaids bom in joint mess during their minoritv, and on their 
coming of age to allow them certain fixed stipends for maintenance He also 
agreed, in case any full-brothois should afterwards he born, tliat he and they, 
subject to such allowances, should enjoy tlie pioperties in equal shaies These 
words follow this disposition “ And thus I do make mv brothers and sisters 
co-sharers in the property received by me m gift and the profits thereof ” The 
i/oflr concludes by declaring that during tlie father’s lifetime the whole of the 
property named in it will remain m the fatlier’s charge, and under bis manage¬ 
ment and control 

Some time after the signing ol those ikxim, Abdul niainod Ameeioomssa, 
mother of the minor appellant 

After Wahed attained 18 bo signed a third //cru/, dated 1 tit 1 1 Aughran 
1263 B E. (30th November 1856), in whicli, alter reciting the two hibbas from 
the father and mother, it tlius refers to the two formei ikuu'i “ That 1 being 
your only son, and on account of your having no other son possessed of all your 
affections, you had, so as to prevent that any disputes could arise with C622] 
any one m future, bestowed upon mo by vour favour, and through the execution 
of a deed of gift dated the 19th Assm 1256, your ancestral i^emindaries, speci¬ 
fied in the schedule Besides this, liavmg settled upon my late mother, Nur- 
unnissa, as her marriage dower, youi zemindari of Tuppah Hawaii Jehanabad, 
and your talooks, etc , my mother aforesaid as the owner theioof bestowed them 
upon me through a deed oi gift dated the 24tli Joistee 1258 , and I being the 
owner and in possession of tliat proporU, woith, in accordance with the deed 
of gift, "Rs. 80,000 I did formerly give and execute, as addressed to you and 
to my mother, separate tkrars (agreements) to the effect that all the properties 
named in the schedule of the aforesaid deeds of gift and otlier properties sfiould 
during your lifetime remain under your control and in youi' possession. That 1 
did not possess the right of sale and gift over that property, and that should 
uterine brothers to me be born, the property, received m gift from u'y niothei 
should be enjoyed by all of us in equal shares and promising, should 1 have 
sisters or half-brothers and sisters, to make monthly allowances to them.” It 
then recites that the father had contracted a mariiage witli Ameeroonissa, who 
is stated to be a lady of good family , that provision had been made for the 
children of the former marriages by the earlier iktoi s, and that it was proper 
to make some provision for her and any children to bo horn of Ameeroonissa It 
then states an agreement by Wahed to make allowance to the dauglvters of the 
marriage, and that should any sons be born, they, his half-brothers, should enjof 
the property with him in equal shares, adding, “ and thus I constitute my 
brothers and sisters sharers in the property and in the profits thereof.” Wahed 
then grants an allowance to Ameeroonissa of Rs 150 per month for her tafile, 
and Rs. 500 a year, her clothes The ikrai contains a statement that the 
father was in possession of the property by virtue of the former ikiais, and 
concludes by declaring that it will remain in his control and management 
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during his lifetime, and that neither Wahed nor his heirs should interfere or 
lay any claim thereto. 

Soon after this last marriage of Abdul Ah disputes arose in the family, 
which resulted in a suit being filed in 1865 by Wahed against his father, to 
obtain possession of the properties conveyed [623] to him by the hihbas,^and to 
have it declared that the said were not executed by him but were forged 

documents. * 

Abdul Ali’s defence to this suit wa.s that the hibbas had not been executed 
bond fide, but for the purpose of diminishing his credit. 

Pending the litigation Wahed died in August 1866, and Abdul died in 
June 1867, leaving his widow .\ineeroonissa and her two sons, the appellant 
.\bdul and his brother Lotif, surviving. Lotif died soon afterwards 

After the death of Abdul the decree-holders sought execution against his 
assets, and, inter aim, against parts of the property included in the hibbanama 
of 19th Assin 1256 (4th October 1849), which they contend is benami, that is 
to say, they allege that it was a transaction not intended to operate according 
to its tenor and effect, but merely as a cover from creditors, and further that 
it was fraudulent and void against creditors If they are correct in those con¬ 
tentions that instrument cannot stand in their way , the property remained the 
property of Abdul, and the tkrar under which the appellant claims is equally 
inoperative against them Their Lordships pass by a mass of litigation and a 
labyrinth of complicated questions which arose from time to time between the 
parties, and which will be found clearly described in the judgments pronounced 
from time to time in the progress of the cause by Mr Justice MiTTER and 
other Judges, and their Lordships desire to confine their observations to the 
questions which arise on this appeal. 

The questions which their Lordships have to determine are, whether the 
gifttof 1849 was one of those known as a henami transaction, or was it other¬ 
wise fraudulent and void as against the decree-holders, wdiose decree was 
obtained in respect of a pecuniary liability existing at the time of the grant and 
still undischarged 

Their Lordships have considered those questions quite irrespective of the 
statements, or declarations, made bv Abdul post litem motani in the litigation 
between him and Ahmed, [Wahedand where his object was to defeat his 
own deed 

On a fair and full consideration of the state of circumstances existing at 
the time of that Inbba, and the course [624] of conduct jinrsued afterwards, 
their Lordshijis aie clearly of opinion that it was henami to this extent, that it 
was a mere pocket instrument, not intended to operate according to its tenor 
and effect, but by which property was put in the name of Wahed but for the 
benefit of Abdul 

The possession remained with Abdul, and he appears during his life to 
have acted as uncontrolled owner and for his owm sole benefit There is some 
remarkable documentary evidence too from which it appears that after the 
hihha, there having been from time to time accretions to the lands comprised 
in the hihha, and which according to the law of India follow the principal, 
those accretions were claimed by Abdul, and he obtained grants of them to him 
and his heirs. 

The hihba was not, and could not, be dealt with as a family settlement, 
there does not appear to have been any occasion for it, and the grantee was a 
boy of ten, who is afterwards made to sign an tkrar, by the concluding provi¬ 
sion of which it is declared that the iiroperty is to remain m the control and 
management of Abdul during his life, and that neither Wahed nor his heirs 
should lay claim thereto. 
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But, supposing the htbba to be operative as between the parties, their 
Lordships have still to consider whether it is to be upheld as against creditors 
By Statute 13 £liz., c. 5, all covinous conveyances, gifts, and alienations 
of lands or goods whereby creditors might be in anywise disturbed, hindered, 
delayed; or defrauded of their just rights, are declared utterly void. 

• Whether or not that statute (which mav not extend to or operate in the 
mofussil in India) is more than declaratory of the common law, so far as it 
avoids transactions intended to defraud creditors, there seems to be no doubt 
that its principles and the principles of the common law for avoiding fraudulent 
conveyances have been given effect to bv the High Courts of India, and have 
properly guided their decisions in administering law according to equity and 
good conscience. 

Mr. Justice WlllTE, in delivering the judgment ol tlie High Court, observes 
‘ What was the position of Abdul Ah when he executed the htbba oi 
1849? At that time he had hanging over [625i his head a larger liability 
under the kabinminia, or deed of dower, which foims the subject of the piesent 
suit, and which he had executed when he married liis first wife Ifthakharun- 
nissa She had died leaving a mariied daughtei, who has since died leaving 
infant sons. The decree-holders, who are onlv some of the heirs, claim a 
2 annas share of the dower, and have been held entitled to Rs. 62,000 odd. The 
entire liability under the kahinnama was, therefoie, not far short ol five lakhs 
of rupees.” 

It is not necessary to adopt the wliole of that statement It is sufficient 
to say that the liability was very large 

The Judge of the Distiict Couit at Dacca makes use of the following 
lemarkable language. “ However binding the documents may be as among the 
jiarties to them, we are beyond all doubt dealing with a gigantic fraud as 
regards thud peisons Until, however, wo get a law directed against voluntury 
and fraudulent conveyances, we must go on seaichmg in each case foi specific 
jiroof ol fraud, etc , geneially, as now, finding that proof insufficient ” But in 
observing on that passage. Mi Justice WHITE, in the Appellate Couit, 
observes If the hibbas aie found, upon proper evidence, to be a contrivance 
to defraud creditors, they will not stand in tlie wa> of tlie deciee-holders 
executing their decree against tlie propoities mentioned in the hibbas The 
Statute 13 Eliz , c 5. which was enacted for the jmipose ol i.mdeiing convey¬ 
ances in fiaud of creditors void, is considered to be in affirni inco of the general 
principles of the law by which fraudulent transactions are liable to be vacated 
at the instance of those affected by the fraud This statute has been umveisalh 
applied within the territorial jurisdiction of this Court on its Original Side, 
and whether it has or has not been apjihed by name in the mofussil, the priiiciiile 
on which it is founded has been frequently asserted there, and is in accordance 
both with Hindu and Mahornedan law,” 

Then Lordships observe then that in the primaly Cciirt, wheie the Judge 
had the witnesses before him, he treats the transaction as a gigantic fraud as 
regards third persons. 

The Judges of the High Couit of Bengal arrived at a similar conclusion 
on the facts of the case. Their Lordships would be slow to diffei from these 
tribunals thus concurring on conclusions [626] of tact, and they do not find it 
necessary to do so. They have come to the conclusion that the hibha of 1849 
was a covmous instrument, not made bona Jtde oi on any good consideration, 
and by which creditors (the holders of the decrees) have been delayed in their 
just rights ; and, taking the whole transaction together, they are of opinion 
that the intention of the settler was to protect the property from those who 
were his creditors at the time 
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Their Lordships are o£ opinion that according to equity and good 
conscience the hibba is fraudulent and void as against creditors, and that the 
decree appealed from is right, and should be affirmed, and the appeal 
dismissed ; and will so humbly advise Her Majesty 


The costs must follow the event 

'Solicitor for the Appellant Mr T L. Witsmi 


Appeal (hsmissed 


Solicitoj's for the Eespondent Messrs. Harrow and Bogetb 


NOTES. 

[The Traustei of Propertj Act, ISH'i. icpealed 13 Plli/ c 5 , 27 Eliii G 4 , and the sub- 
.stiince of those statutes 1110 rcpioduted ui sections 42 and 53 of that Act 

.SV also the following cases —10 Cal , 951 (962) , 11 Bom , G6G (675) , (1898) 23 Bom 
146 (170) , (1898) 23 Bom 401.(411) , (1900) 25 Bom , 202 (208) , (1900) 13 C P L R 180 
(182) . (1904) 17 C PL R , 21 (26) , (1898) 2 O C 149 (170) , (1901) P R G ] 
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PRIVY COUNCIL 

Tbe blh December, 188H 
Present 

iOKi) Fitzgeuald, Sir B Peacock, Sir E. P Collier, 
Sir E. Couch and Sir A. Hobhouse 

liardi Naiaui Salui . ... (Defendant) Appellant 

t'C/.SrtS 

Euder Perkash Missel (.1 minor) liy 
.\hdul Hve and otheis . ..(Plaintiff) Eespondent. 

[On appeal tioin the High Court at Foit William in Bengal.] 


Hiqlits of purchase! of co-shaiei'.s uitciesi in joint familq piopeitij- -Foimal 
objection to minoi's teptetentative 

When tile light, title, and inteiest of a c'o-sh.iier in )omt fainil> estate aic sold in 
exetution to siitisL a detiee against him peison.ilB , the puicliiisei acquires niereh the right 
of the judgnient-debtoi to t oinpol .1 paititioii •igaiii'-t the othei co-sharers Deaidynl hal \ 
Juqdeep Narain Sinqh (L R , 4 I A , 247 I L R , 3 Cal , 198) referred to and followed 
\ monel decree having hcen made against tlie fathei of a fiimilv, and the decree-holder 
having caused to bo attached the '^ainilv cst.ite, and hioiight to sale the father’s light, title, 
and inteiest then-m Held, that hi the sale, not the fiiihcr’s shaie. hut that interest which 
he had, w/. , the light which hi would ha\p had to a paitition, and to what would ha\e come 
to him under it, passed to the pui chaser 

The faniiR. governed the Mitakshara, eonsisting of father, mother, and minor non, 
at the time of the deerct, the Couit below had decreed [62/] to mother and son, oiie-third 
each, leaving ono-third to the pmth.iscr .4 second son was bom, and the mother died 
ponding this appeal, the two sons hecoming parties m respect of her share Held, that on 
this appeal, preferred bv the purchaser, the decree should stand, the appellant having got 
quite as milch as he would havo got if the dcciee had been more correct in form, as he 

had obtained all that he would have been entitled to on a partition, without being left to 
demand it 

jujrfThe suit having been brought b\ .1 manager, appointed b^ the Court of Wards on behalf 
of an infant who had i right to sue, an objection to the manager’s authority was disallowed, 
as merely technical 

Appeal from deciees (23rd .\pul 1881 and 9ch September 1881) of a 
Divisional Bench of the High Court, reversing a decree (25th July 1877) of the 
Judge of the Bbaguljiur distnct. 
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The appeal related to the question, what were the rights of a purchaser 
at an auction sale of the right, title, and interest of a co-sharer m a joint 
family estate. The family, governed by the Mit&kshara, consi.sted (at the 
time when the judgment under appeal was given) of a father, mother, and 
minor son The property was half a village in the Monghyr district, mouzah 
Singhol, the whole village having belonged to ,Tai Perkash Misser, from whom 
it was inherited by his two sons, one of w'hom was Shib Perkash Misser, the 
father of the minor plaintitf, Ruder Perkash Misser Each brother took half 
of mouzah Singhdl, on a partition in 1871 Shib Perkash Missei, after that 
date, became indebted to the appellant Hardi Narain, a mahajan, who, on 4th 
March 1873, obtained a decree against Inm for Rs. G,9.39, and m execution 
attached, caused to bo put up for sale, and himself bought tlio right, title, and 
interest of Shib Perkash in eight annas of mouzah Singhbl 

Meantime, in the same year, Shib Perkash Misser made a gift of his 
interest in the family property, dated 30th July 1873, in favour of Rudoi 
Perkash his minor son. And m 1873, upon an application made by the minor’s 
mother, Dhanapati Koer, the Judge of tlie Bhagalpur district, on the 1st 
September m that year, made an order directing tlie Collector of the Monghyr 
district to take charge of the minor’s estate This Collector, having done 
so, appointed Abdul Hye to be the manager of the minor’s estate 

[628] In April 1867 the minor, by his inanagei, brought the suit out o( 
which this appeal arose, alleging that from the date of his birth, in 1866, he 
had acquired rights in the family estate, the half of mouzah Singhhl, which 
being the property of a joint tainily, and without specification of shaies, was 
not liable to be sold in execution ol the decree against his lather He, there¬ 
fore, claimed to recover possession witli mesne profits 

The defence was that the sale was binding on the plaintifi, wlio^was 
bound to pay the debt of his fathoi , the family estate being liable to be sold, 
as it had been, in satisfaction ol the decree It was also objected that the 
minor was not legallv repiesented h\ the Court of Wards under s 12 of Act 
XL of 1858 

Afterwards, on a jietition for the appointment of themanagei, Abdul llyc, 
to represent the minor in this suit, the District -ludge, on 7th June 1877, 
recorded that it was unnecossaiy to pass an ordoi thereon, as the Collector was 
the proper person to represent tlie niinoi 

Issues having been fixed, laising the questions whethei the plaintilll was 
duly represented, and whether the attachment and sale had deprived the minor 
of his interest in the half of mouzah Singhol, legard being had to the nature 
of the debt on which the decree was obtained, the Judge of the Bhagulpui 
district dismissed the suit lIis reasons were (Ist) that the plaintiff, 
under the Mitakshara, was not entitled to maintain tliis suit, which 
was for the recovery of the whole of the ancestral family estate, one-half 
of mouzah Singhol, during tiic lather's lifetime , also (2ndly) that the said 
family estate had been sold in execution of a decree as (in the Judge’s 
view of the law) it lawfully might have been, for the payment of the 
debts of the father, not proved to liave been incurred for any "immoral oi 
unlawful purpose On appeal to the High Court, a Divisional Bench 
(Mitteb and Tottenham, JJ ) refused to allow an objection that the 
order of the District Judge, directing the Collectoi under s. 12 of Act 
XL of 1858 to take charge of the minoi’s property, was wrong, holding 
that this did not affect the case as now presented to the Court. They 
also rejected another contention that this suit could not he decided [629] on 
the merits because, as it was alleged, the plaintitf was bound bv an order. 


437 



m C^. 630 


SABDI KASAlN SAHU i>. 


passed i).poti his father's petition, refusing to set aside the sale under s. 256 of 
Act yill of 1869. Their judgment proceeded thus : 

“ As regards the grounds upon which the lower Court has dismissed the 
suit, it seems i-o us that the District Judge is clearly wrong in holding that 
under the Mitakshara law, the plaintiff during his father’s lifetime is not com¬ 
petent to maintain this suit for the whole of the share of the property in 
dispute, which belonged to the joint family. On the otlier hand, the suit 
would have been open to objection, if he had brought it for an undivided share 
of the family property (vide XII, VV'eekly Reporter, page 478). 

" It is not absolutely necessary in this case to determine whether the 
debts, for the satisfaction of which Slnb Perkash’s property was sold, were of 
such a nature as would be binding upon the sons It seems to us that what 
was sold in execution of decree against Shib Perkash was simply his rights and 
interests in the disputed projieity, and tliat the present case is governed by the 
ruling of the Judicial Committee in Deendyal Lai v. JagdeA’p Naram Singh 
(L E., 4 I A., 247 , I L R., 3 Cal, 198).” 

The judgment concluded as follows.— 

“ We do not think that, for the purpose of deteimmmg what the interest 
of Shib Perkash is m the disputed projierty, the respondent Hardi Narain 
should bo referred to a separate suit. Following the decision of this Court in 
Special Appeal No 1728 of 1877, decided on the llth April 1878 (an unreport¬ 
ed case), we think the matter may be enquired into and finally determined in 
this suit In til at enquiry the mother of the rumor is a necessary party, and 
in her absence we refrain from expressing any opinion as to the contention 
raised before us, that tlie family being governed by the Mithila law, the father 
is entitled to a double share. In the lowei Court the respondent Hardi 
Narain alleged that the family is governed by the Mithila Jaw and there is 
nothing in the record which would go to show that he gave uj) that contention. 
There is no diftorence between the Mitakshara and the Mithila law, .so far as 
the questions [630] disposed of by our present judgment are concerned. There¬ 
fore we have treated the case with reference to tiiose questions, as it it wa.s 
governed by the Mitaksliara law Theie may lie some ditl'erence between the 
two schools of Hindu law as regards tlie question of the father's share m a 
partition of ancestral propert>. But upon that point, as we have already said, 
we express no opinion now For the purpose of disposing of that question, we 
remit the following issues tor the determination of the lower Court.- - 

“First —Is the family of the plaintiff governed by the Mithila or the 
Mitakshara law 

“ Second. —Tf governed bv the tormei law, whethei Shib Perkash was the 
eldest born son of his father, and what is his share in mouzah Singhbl 

“ In the trial of these issues, the mother of the plaintiff is a necessary 
party, and accoidmgly we direct her to be made a party to the suit ” 

The successor in office of the District Judge having made the return that 
the family was governed by the Mitakshara, the same Bench of the High Court 
gave judgment as follows .— 

“ We are of opinion that the finding of the lower Court, that the plaintift’’8 
family is governed by the Mitakshara law, is correct Upon the evidence there 
is no room for doubt that the plaintiff belongs to a tribe of Brahmins called 
Shukaldipi, living in various parts of Northern India, quite separated in social 
intercourse from the other tribes of Brahmins Although they are scattered 
over a large tract of country, they are not blended with the tribes of Brahmins 
of the districts in which they reside. A short description of their tribe is to be 
found at page 102, Sherring’s ‘ Hindu Tribes and Castes.’ ‘ The Shukaldipis 
are found,’ says Mr. Sherring, ‘ in considerable numbers in their primitive seat, 
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yet many families have migrated to other parts of the country. They do not, 
however, form alliances with other Brahmins, though they freely intermarry 
amongst themselves.’ 

Although there are some discrepancies and contradictions in the de¬ 
positions of the witnesses examined by the plaintiff, £631] yet all are 
agreed upon this point, that the Shukaldipis are governed by the Mitak- 
shara law. The two witnesses examined by the defendant also prove 
that Shukaldipi Brahmins residing in countries on the south of the 
Ganges are governed by the Mitakshara law Although the plaintiff’s family 
resides in a country governed by the Mithila law, vet the two facts clearly 
established in the case, viz , (IJ that it belongs to a tribe of Brahmins w'ho do not 
intermarry with the Mithila Brahmins, and (2) that the aforesaid tribe of 
Brahmins is generally governed by the Mitakshara law, are almost conclusive 
proof that the plaintiff’s family is governed by this latter law. Therefore, the 
father’s interest in the famil> property must be defined by the Mitakshara law 

“ It has been contended before us, that since the institution of the suit, 
another son has been born to Rhih Porkash, and that he is entitled to a share 
on partition. But this contention is not valid. The proiierty that passed to 
the defendant by the auction sale was the share and interest of the father 
seized and attached in execution of decree in the month of April 1873 [see 
Suraj Biinst Kocr v. Sheo Persad Smqh (L R , 6 I A , 88, I L. R, 5 Cal, 
118,4 0. L R, 226)] The defendant is, therefore, entitled to the share 
which would have been allotted to the father if a partition of the family pro¬ 
perty had taken place then. And as under the Mitakshara law the mother 
IS entitled to a share on partition, the property is to be divided into three 
equal parts, one share being allotted to the defendant, and the remaining two 
to the minor plaintiff and his mother, respectively There is no prayer for 
partition of the estate by metes and bounds. Nor is it essentially necesSary 
to effect such a division to constitute a paitition under the Mitakshara law. 
A partition under that law’ may be effected b\ defining the extent of the rights 
of the several members. We, therefore, award to the minor Ruder Perkash 
and his mother two-thirds shave of the proiierty in dispute, and direct that each 
of them do recover possession of their respective shares in the property in 
dispute. Under the circumstances of the case, we think that each party should 
hear his own costs in this litigation in all the Courts ” 

C632]The decree which follow’ed upon the foregoing judgment was afterw'ards 
amended, upon a review, by the addition ol an order for mosne profits After 
this appeal had been preferred to Her Majesty in Council, Dhanabati Koer, the 
wdfe of Shih Perkash Misser, died leaving another son, born after the date of 
the decrees under appeal. The parties on the record were altered accordingly. 

On this appeal— 

Mr. E. V. Doyne and Mr C. W. Arathoon appeared for the Appellant 

Mr. J. D. Mayne and Mr. C C Maaae for the Respondent. 

For the appellant it was objected that the order of September 1873, 
directing the Collector to take charge of the minor’s property having been 
incorrect, this suit was not properly brought in the name of the manager. It 
was argued that as the minor would not have been bound by an adverse decree 
made in a suit brought in his name by a person not having a title to sue, so 
also this suit could not be maintained with this defect in it 

For the respondent it was answered that if the Collector was not guardian 
of the infant on behalf of the Court of Wards before the order of ’7th June 
1877, he thereupon became guardian ad litem. 
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Their Lordships decided that the objection was untenable. Eeference was 
made to s. 578 of the Code of Civil Procedure, Act X of 1877 For the appel¬ 
lant it was then argued that the judgment of the High Court could not be 
upheld. As regards the liability of the family estate to be sold in execution 
of the decree of 4th March 1873, that estate was then and Jiad been during the 
time whon the debts were incurred, in the hands of the father, Shih Ferkaah 
Missel, as manager He being competent to contract debts, binding on his 
son, and rendering the family estate liable, had done so. Ancestral property 
was not exempted from liability in respect of a man’s debts because a son was 
born to him , the legal obligation being imposed on the son to pay his father’s 
debt unless incurred for any immoral or illegal purpose Eeference was made 
to Bunsi Koer v Sheoptosad Snujh (L E , 6 I. A., 88, I L E., 5 Cal., 
148,4 C. L E , 226) and Girdharee Lai v. Kantoo Lai (L. R , 1 1. A , 321), 
where, as here, a Hindu family consisted of [633] father and son, the father 
was manager of the joint property, and was guardian of the sou and the 
father’s act of getting into debt bound the share of the son in the family pro¬ 
perty, save in the excepted case of debts improperly incurred, which had not 
ansen here The father could impose, and by bis getting into debt had 
imposed, the burden of satisfying the decree That shares in ancestral estate 
might be so charged as that upon partition tliey went to creditors appeared 
from tlie decisions of tlie High Court Reference was made to Decndyal Lai 
V. Juydeep Narani Singh (L R , 4^ 1 A., 247 , I L R , 3 Cal , 198). But it 
was distinguished that in this case “ the right, title, and interest ’ of the father 
in the family estate was his interest as a manager who bad incurred debts 
binding on the other members of the family 

Reference was also made to Umhica Piosad Tewary v Bam Sahai Lai 
(l.L R , 8 Cal., 898) 

f As regards the interest of the deceased wife and mother It was a question 
whether she could be said to be entitled to a share under the Mitakshara , see 
chapter I, ss 7 and 11 It was tiuethat the wife of the fatlier had been held 
entitled to a share on a partition taking place between a father and a son in 
Siimrun Thakoor v Gh under Mun Missn (1 L R , 8 Cal, 19) But, in the 
absence of a partition (and here there was no partition except so far as the High 
Court treated the faii'ily estate as subiect to partition), tlie wife was entitled 
only to maintenance, not to a share 

For the respondent it was submitted that the question being what was the 
interest of the father, w’ben his “ right, title, and interest ” were brought to 
sale, it could be ascertained by determining what share he would obtain upon 
a partition Each member of the family had an equal interest, and tlie extent 
of that interest was detorininable by wha^ they would receive upon partition 
The appellant by his purchase acquired only the right, title, and interest of the 
respondent, Shib Perkash Misser, in the eight annas of mouzah Singhol, which 
was an undivided one-third share therein 

Reference was made to the judgment of MlTTEU, .T , in Umbtea Prosad 
Tewary v. Bam Sahai Lai (T.L R , 8 Cal, 898) and Bamphnl Singh v. Deg 
Baram Singh (I L R , 8 Cal., 517) 

[634]* The minor plaintiff would have been entitled to a decree for posses¬ 
sion of the whole family estate subject to the declaration that the respondent, 
as purchaser, had acquired the undivided one-third share, and was entitled to 
take the whole subject to a deduction of that share, or those shares, which (as 
in Deendyal’s case) belonged to the other co-sharers In this case, however, 
the High Court, avoiding circuits of procedure, had directed a partition 
declaring the minor to be entitled to possession with mesne profits. 
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The plaintiff had, therefore, got no more than he was entitled to, the 
appellant suffering no loss, but receiving what otherwise he would have had 
to resort to a partition in order to obtain. , 

Mr It. V. Doyne replied, contending that it could not be insisted that the 
proceedings were of the same effect as a partition 

At the conclusion of the arguments tlieir Lordships’ Judgment was 
delivered by 

Sir Rioha,pd Couch —Three (luestions have been raised before their 
Lordships in the hearing of this appeal Tlie first wasdisjiosed of in the course 
of the argument. It was this That the suit was brought by the manager 
appointed by the Court of Wards on behalf of tlie infant plaintiff , and that the 
manager had no authority to represent the plaintiff in it Without consider¬ 
ing whether he had authority or not, tlioir Lordships were of opinion tliat, if 
the plaintiff had a right to sue, the objection was only a formal one, and could 
not be allowed to be raised in the present appeal 

The next and the principal question in the case was, what right or 
interest in the property, which is the subiect of the suit, was acquired by the 
ajipellant, Hardi Narain, by his purchase at tiie sale in execution of a decree 
which he had obtained against the father of the respondents, Shib Perkash 
Misser ? It appears that Shib Perkash Misser was indebted to Hardi Narain, 
partly on account of a mortgage, and partly for further advances , and that Hardi 
Narain brought a suit against him in order to recover the debt, and obtained 
a decree on the 4th of March 1873 The decree was the ordinal y one for 
the payment of the money , and this case is distinguishahle fiom the cases 
where the father, being a member of a joint family governed by the Mitak- 
shara law, had mortgaged the family property to secure a debt, and the decree 
[63S] had been obtained upon the mortgage and for a realization of the debt 
by means of the sale of the mortgaged property It is a simple money decree, 
which states that the claim was to recovei E,s 6,335, principal and interest, 
and is . “ That a decree be passed in plaintiff’s favour for the amount of claim 
and interest on the principal for the period ponding judgment of the case, and 
costs with interest on the entire amount, at the rate of eight annas per cent per 
mensem from to-day till realization ” The property was attached on the Ist 
of April 1873 , and the attachment being by an order prohibiting the defend¬ 
ant from alienating the projierty, it purported to be, as it must have been, an 
attachment of the entire eight annas , but what was attached and subsequently 
sold really was tlie right, title, and interest of the father, against whom the 
decree had been obtained, in the eight annas • and it is clear from the terms of 
the sale certificate that this is what was sold and purchased by the appellant 
The sale certificate, which was given after some questions had been raised by 
the father with respect to the regularity of the sale, and the sale had been 
confirmed by the High Court, wdiich questions it is not necessaiy to consider 
—stated that an application had been made, and the sale proclamation was 
issued —“ and the said property was on the 5th August 1873 sold lor 
Es. 6,800; and whatever rights and interests the said judgment-debtor had in 
the said property were purchased by Baboo Hardi Narain, decree-holder, auction- 
purchaser.” It then went on, after speaking of tlie payment of the purchase- 
money, CO say . ** Therefore this sale certificate is granted <^o Baboo Hardi 
Narain, decree-holder, auction-purchaser , and it is proclaimed that whatever 
rights and interests the said judgment-debtor bad in the said property having 
ceased from the date of the auction sale passed to the said decree-holder 
auction-purchaser.” Therefore what was purchased on that occasion were the, 
rights and interests of the father, and this is precisely like the case of Deendyal 
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Lai V. Jugdeep Narain Singh (L. E., 4 I. A., 247,1. L. R., 3 Cal., 
their Lordships held that, the purchase being as it was here, by the person 
who had obtained the decree, only that passed which the father, the 
against whom the [636] decree was obtained, had. The judgment in that 
ca.se detines what is actually sold. At page 263, speaking at tlie decision of 
the High Court at Calcutta in the Full Bench case which is so often referred 
to, their Lordships say “ So long as Bhagwa lived ’’—that i.s, the mao against 
whom the decree was obtained —“ be had an interest in this property winch 
entitled him, if he had pleased, to demand a partition, and to have his share 
of the joint estate converted into a separate estate. ” The bond-holder had 
sued on his bond, obtained a decree, taken out execution against the joint 
property, and become the purchaser of it at the execution sale The interest 
which IS purchased is not, as Mr. Doync argued, the share at that time in the 
property, but it is the right which the father, the debtor, would have to a 
partition, and what would come to him upon the partition being made. That 
IS the answer to Mr Doync's aigiiment that the father was entitled to a half 
What the father was entitled to, and what the purchaser became entitled to, 
was what the father would get if a jiartition had been made, which was only 
a third of the eight annas share. According, therefore, to the authority of 
Deendyal Lai v. Jugdeep Narain Singh (L R, 4 1 A , 247 , I L R., 3 Cal., 
198) the present appellant became entitled only to the one-third, treating it as 
if the sale was to operate as a partition at that time 

The case of Deendyal has been recognized in a subsequent case of Surai 
Bumi Koer v. Sheo Prosad Singh (L R., 6 1 A , 88, I L R , o Cal, 148 , 4 
C. L. R., 226), m which that decision was acted upon, and which case is also 
applicable to the present 

The other question which has been raised befoio their Lordships is this 
Th5 High Court, when the case came before it on appeal—having satisfied 
itself that the present appellant, by his purchase, took only tlie interest which 
the father had, and if a partition had been made at the time of the sale the 
mother would have been entitled to a third, and the son, who was then living, 
would have been entitled to another third - directed that the mothei should 
be made a party to the suit, it having lieen found that the lights of the parties 
were governed by the Mitakshara law The rnotlier having been made 
a party, the High Court then made wliat m effect is a partition of the property 
which was the subject of the suit, making a decree that the [637] mother 
and the son should each recovei one-third, leaving the lemaining third 
in the appellant's possession. After the decree and pending this appeal, 
the mother died, and a second son liaving been born, the two sons are now 
parties to this appeal in respect of iier sliare The question which has been 
raised is whether the decree whicli lias been made bv the High Court ought 
to stand or not. 

According to tlie judgment of their Lordships iii Deendyal’s case, the 
decree, which ought properly to have been made, would have been that the 
plaintiff, the first respondent, should recover possession of tbe whole of the 
property, with a declaration that the appellant, as purchaser at the execution 
sale, had acquired the share and interest of Shib Perkash Misser, and was 
entitled to take proceedings to have it ascertained by partition. So that, in 
fact, the appellant has got a decree more favourable to himself than he was 
entitled to. He retains possession of one-third, instead of being turned out of 
the possession of the whole and left to demand a partition. 

Their Lordships, therefore, think that there is no ground for altering the 
decree of the High Court, although it may have gone beyond what was neces- 
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sary or proper. The decree is not strictly right, but the appellant does not 
sufler by that. He gets all that he would be entitled to if a partition were 
made. 

Their Lordships will, therefore, humbly advise Her Majesty to affirm the 
decree of the High Court and to dismiss the appeal. Tlie appellant will pay 
the costs 

Appeal dismissed. 

Solicitor for tlie .Appellant Mr. T. L. Wilson 
Solicitor for the Respondent Mr 11 Tieasuie 

MOTES. 

11 THE AUTHORITY OF THIS CASE- 

This Cfisc like DeendyaJ’s case was misuiidi'istood until the Piiw Council decision iii 13 
Cal . 21 It was crroueouslv believed to l,i\ down th.it where the suit was .ig.iiiist the father 
alone, and in oxocutioii, ‘ the right, title and interest’ of the f.ither w.is sold, his intciest .iloiie 
passed by the sale <iiid not that of the son also—(1S84) 9 Bom , 305 , (1885) 8 M.id , I7(>, 
(1885) 9 Mad , 188 , (1885) 9 Mad 34.1, (1884) 8 Bom , 481, 489 

The case of 13 Cal , 91, showed that these aie not proper tests to .ipplv, vi/ whetliei the 
decreo was a inoney-dociee or a mortgage-decree , w’hether the son was a p.irtv oi not— 
(1886) 8 All , 205 405 , (1886) 9 Mad , 424 . (1887) 11 M.id , 64 12 Mad 142 , 11 Bom , 37 , 
12 Bom , 625, 691 , 15 Bom , 87 . (1895) 20 Bom , 385 21 Bom , 616 , 15 (Ul , 70 ; 
17 Cal , .589 

See the Notes to 3 Cal 198, in the Law Reports Reprints wheie this subject is fulh 
dealt with 

As regards the question, when the decree m.iy he impe.iehed m execution sen (1909) 32 
Mad . 429 19 M L J , 401 • 

As rcgfirds gencial presumptions one w.i\ or the other lespocting the evtent of inteiesl 
passing’to the purchasei, ,sc<? (1892) 14 All , 190 , (1890) 1.5 Bom 87 

II THE RIGHTS OF ALIENEE FROM COPARCENER 

The alienee obt.iiiis the interest existing al the date of llic alienation —3 Cal 198, 6 Cal . 
148,10 Cal , 626,2.3 Cal . 262 , 25 M.id , (>90 , (1911) 21 H L J , 246, oxciiuliug 14 M.id . 408, 
.ind this IS to be asocrt.iined liy patiitton. the alienee, .ueordingto the recenlMadras case, not 
being a tenant m eommon with the copareeneis- (1911) 1.5 ISl L T 186 dissentinq from 
.15 M.id , 47 

III FORM OF DECREE - 

See also (1887) 9 All . (>72 

IV CLASS GIFTS 

It baa been held th.it the Knglish rule in Leake v liotnnson is not applicable, and the 
gifts to a class will not f.iil meiolj by reason of its tailure in the e.isi ol some mcmbcis 
thor.-of~88 Cal, 468P C 15 C W N., .393 

As regards gifts to the next gcuer.ition, see (1881) 6 Ml 560, .iccording to which the\ 
operate on the interest of the donor, whatever be the effect .is regards those born thorcviftcr , 
see also .32 Cul , 992 9 C W N , 749 1 C L J 182 ] 
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The. 2 ith April, 
Present 

Ms. Justice Mcvoneee and 


J884. 


Mb. Justice Fielj) 


Joyfcara and anothei. .Plaintiffs 

versus 

Ramhari Sirdai and another.Defendants 


—Stridhan —Maintenance to widoio not expressed nor denied by will 

The right to maintenance being onegnen to a widow b* the Hindu law, that right 
cannot be taken away except bv express language to that effect 

A gift of stiidhan is not equivalent to a piovisiou foi nuimtenance 

One Joytara Bibi and her daughter, the former being the elder widow of one 
Hundhun Sirdar (deceased), sued the voungei widow of Huridhun and her 
children to obtain maintenance at the rate of Rs 8 per mensem out of the 
estate of the deceased Hundhun 

The defendants contended that the deceased had left a will, and that 
under the tenth paragraph of that will there was a gift to Joytara, in the 
following wolds—“ of gold and silver ornaments and clothes and the cash 
and the monev due to her by others as belonging to the funds, which she 
possesses either known to the family or not,” and that there being no separate 
protision in the will for the maintenance of Joytara and her daughter they 
were not entitled to claim it 

The Munsiff held that the will made no provision for the plaintiff’s main 
tenance, but that they were entitled to obtain it under the Hindu law, and he 
therefore decreed the suit m favour of the plaintiffs, allowing maintenance at 
the rate of Rs. 3 and Re 1-8 pei mensem, respectively, to the mother and 
daughtei. 

The defendants appealed to tho Subordinate Judge, who held that, inasmuch 
as the will allowed no maintenance to the widow, she was not entitled 
to claim it, hut held that the daughter, who was unprovided for by the will, 
was entitled to obtain maintenance until the time of her marriage, and he 
fixed Rs 2 po^ mensem as the maintenance iiayable to her, 

[639] The plaintiff', Jo-ytara, appealed to the High Court. 

MovAvi Sciajul hlain for the Appellant contended that the lower Court 
was wrong in bolding that the effect of the will was to exclude the widow 
from maintenance, and that tho maintenance allowed to the daughter W'as too 
small. 

Baboo Gftsh Chintdei Cliowdiuy for the Respondent. 

Jad^ment of the High Court was delivered by 

Field, a. —We think this appeal must succeed with respect to the claim 
for the widow’s maintenance. The Subordinate Judge argues that, because 

• Appeal from Appellate Decree No. 2132 of 1S82, agaiii.st the decree of Baboo Kali 
Doss Put, Second Haboidinate Judge of Tipperah, dated 21st of July 1882, modifying the 
decree of Baboo I^hati Lai Mukerjoe, Munsiff of Ramraigram, dated 27bh December 1881, 
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there is no express provision for maintenance in the will, the widow is not 
entitled thereto ; and he considers further that, as she was allowed to retain 
certain clothes and ornaments, it was unnecessary to give her any maintenance 
in addition. We think that a gift of stndhan is not equivalent to a provision 
for maintenance; and the right to maintenance being one which the widow 
has under the Hindu law, that right cannot be taken away unless by express 
language to this effect. We therefore set aside the decree of the Subordinate 
Judge and restore that of the Munsif, making an allowance of Rs. 3 a month 
to the widow as maintenance. 

As to the daughter’s allowance,,we see no reason to interfere The appeal 
will be decreed with costs to the appellant in proportion to the amount as to 
which she succeeds. 

Appeal allowed. 


NOTES 

[ The award of inaintcnanco and the extent thereof depends on the independent meauh 
of support possessed by the widow —(1902) ‘29 Cal , 557 6 C W. N , 530 , (1899) 21 All., 

232. 

A Hindu can dispose of hib property bj will, free of his widow's claims for maintenance, 
so long as he leaves sufiicient property th 'refor —(1890) 17 Cal , 886 , (1888) 15 Cal , 292 
(806) , (1889) 12 Mad., 490 (494) , see also (1908) 12 C W N , 808 , (1908) 36 Cal , 75 (light 
on partition may be defeated) ] 
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APPELLATE CIVIL 


The ‘-iMh April, IbSA, 

Pbesknt 

Mb. .Iustice McDonkll and Mb Justick r'lEDD 


Wooma Pershad Roy and others.Defendants 

versit!> 

Grish Chunder Prochundo . Plaintiff ' 


Hindu law — Inheritance—Insanity 

In order to exclude a person from inheritance under the Hindu law, on tjio ground of 
insanity, it is sufficient to prove insanity at the time when suocesBion to the property opens 
out 

This was a suit to obtain possession of 1 anna 16 gundas share in taluq 
Kiamut Durgapur by right of inheritance, and to [6403 set aside a putni 

Appeal from Appellate Decree No. 2119 of 1882, against the decree of Balioo Gouesh 
Chunder Chowdhrj', Subordinate Judge of Rajshahyo, dated 24th July 1882, aBirmiug the 
decree of Baboo Probode Chunder Dut, Munsif of Niitore, dated the 31st of August 1881. 
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pottah. One Eama Nath Sidhanto was the original owner of the share. After 
his death, his two daughters, Gourmoni and Kahmoyee, came into possession 
of the property m the ordinary course of succession. Kalimoyee died leaving 
a son, Sossi Saran Subsequently, on the death of Gourmoni, who left no 
issue, the plaintiff, as the grandson of the original owner's brother, claimed the 
property from the heirs of an alleged putnidar of Gourmoni, alleging, among 
other things, that Kalimoyee’s son, Sossi Saran, being insane at the time of 
Gourrnoni’s death, was incapable of inheriting. The defendants alleged that 
Gourmoni had granted to their father a putni of these lands, and that since 
their father’s death and tlie death of Gourmoni they had been in possession, 
and had paid rent first to Sossi Saran and afterwards (on his disappearapce) 
to his wife as the mother and guardian of his infant sons , that Sossi Saran 
was-not insane 

The Munsii found that Gouimoni had no pow'ei to alienate beyond her 
lifetime, and that Sossi Saran was insane at the time of Gourmoni’s death, 
and was therefore incapable of succeeding to the property of Hama Nath . he, 
therefore, gave a decree in favoui of the plaintiff 

The defendants appealed to the Subordinate Judge, who dismissed the 
appeal, holding that Sossi Saran was insane at the time of Gourmoni’s death , 
adding “ that lie rnav not have been a perfect idiot, but 1 think there can be 
little doubt tliat Ins mind was deranged, and that he was unfit for the ordinary 
intercourse of life, and as such was incapable of inheritance ” 

Baboo Sreenath Das and Baboo Mohesh Chunder Chowdhry for the 
Appellants 

Mr. Evans, Baboo Mohini Mohun Hon and Baboo Ktsfiori Mohun Hoi/ 
for the Eespondeiits 

^ The Judgment of the High Court was delivered by 
Field, J —The first point raised in this appeal is, that insanity at the 
time when the inheritance falls in is not, accoiding to the Hindu law, a dis¬ 
qualification for inheriting, but tliat according to that law it must be shown that 
the person who is sought to be disqualified was insane from his birth. We find 
[6413 that this question has •been concluded liv authority. See the case of 
Dwarka Nath Bijsak v Mahendm Nath Hysak (V B L R , 198). It was then 
decided on appeal fiom the Original Bide, that insanity at the time when the 
succession opens out is sufficient to disqualify We find that the same point 
had been previously decided by two learned Judges of this Court in the case 
of Btaja Bhukan Lai Ahusti v Bichaii Dobi (9 B. L B , 204, note). It was 
held the other day by a Division Bench of this Court in the case of Ham 
Sahye Bhukkut v Lala Laijne Sahyv (I L E., 8 Cal, 149,9 C. L R., 457) 
that under the Mitakshara law a person who is at the time insane is not 
entitled to share iqion a partition in a joint family This case though not a 
direct authority, supports the view taken in the two previous cases already 
referred to We must, therefoie, decide against the appellant upon the first 
point 

Then it is contended that there is no sufficient finding to support the 
judgment ai the Court below' It is said that the Subordinate Judge has not • 
found that degree or that kind of mental derangement which would be suffi¬ 
cient to create disability. The Subordinate Judge proposes to himself as the 
second issue to be tried whethei, at the time of the death of Rama Nath’s 
daughter, Gourmoni, her sister’s son, Sossi Saian, was insane, and he answers 
this by saying in hib judgment “ It appears to be clearly and satisfactorily 
proved that Sossi Saran was insane at the time of Gourmoni’s death.” He 
then goes on to add a few remarks and finishes up by saying; “I think there 
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can be little doubt that his mind was deranged, and that he was unfit for the 
ordinary intercourse of life.” Tt is said that his being unfit for the ordinary 
intercourse of life is not evidence of insanity We think the Subordinate 
Judge did not mean to say that it was. The observation that he was unfit 
for the ordinary intercourse of life was added on to the finding that his mind 
was deranged, and might well be meant to imply that this was the consequence 
of mental derangement. We think there are no grounds for this appeal, 
which must therefore be dismissed with costs 

Appeal th'nnitHPd 


* NOTES. 

[ Sff also the following cases —(18Hl)SC,il, 14‘1 , <)H) . (iSHS) ,‘S \11 . .lOy . (ISTi) 
B L. R . 198 , (1906) 28 All , 247 ] 

[642] CRIMINAL MOTION 
The Hand April, 18H4 

Present 

Mr Justice Mtttek and Mr Justice Norris 


In the matter of Jhabbu Singli and others Petitioners 


Limitation—Act XV oj 1877, t 12 —Exclusion of time in 
obtaininq copy of judgment 

Certain accused persons were convicted on the 29th Febiuarv 1884, and made their ^rat 
application for a copy of the ]udgmcnt on the 25th March, tendering stamped papci for such 
copy on the 26th and 29th Maich The cop\ was prepared on the .SOth, and the prisoners, 
who had been admitted to bail on the 5th March, presented their appeal on the 7th Apiil 1884, 
which was rejected as being out of time JJeldy that the appeal ought to have been admitted. 

On the 29th February 1884 two men were ccfnvicted of noting and sen¬ 
tenced to SIX months’ rigorous imprisonment On the 5tli March they presented 
a petition through a Mukhtar, stating that they had been unable to appeal 
because they were unable to obtain a copy of the ludgment (at that tune they 
had as a matter of fact made no attempt to do so) , but fhat they would 
appeal as soon as they obtained a copy, and they further asked to be admitted 
to bail The Sessions Judge released them on hail The prisoners applied foi 
a copy of the judgment on the 25th March, the stamp sheets of paper foi the 
copy being filed on the 2Gth and 29th March , on the 30th March the copy was 
ready for delivery. The memorandum of appeal with the judgment were pre¬ 
sented on the 7th April 1884 , the portion of the older of the Subordinate 
Judge refusing to receive the appeal ran as follows “ It appears at first sight 
that the appeal is out of time, it should have been presented by the 30th 
March , it remains to be seen how many days are to be deducted m calculating 
the period of thirty days allowed by law ” • 

“ On examining the copy of judgment, I find tiiat the application for the 
copy was made on the 25th March , the requisite stamped sheets were filed on 
the 26th and 29th, and the copy was ready for delivery on the 30th How 
many days are there to be deducted 

* Criminal Motion No. 123 of 1884; from an order of W H. Page, Esq Officiating 
Sessions Judge of Bhagulpore, dated the 8th April 1884 
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“ In my opinion only two, because by ‘ the requisite stamped sheets ’ is 
meant the full number of stamped sheets required. [0433 But the appellants’ 
pleader asks, how could the appellant know the number required ? I answer that 
he had had from the date of his release to the date of his application for copy 
(nearly three months) to find out. The appellant says he had not funds, but 
if lie had applied from the jail for a copy he would have received it without 
any cost If he had applied for a copy within a few days of his conviction, I 
should have said that he had a right to claim a deduction of the whole time. I 
find that the appeal is presented out of time and therefore decline to receive it.” 

The prisoners applied to the High Court under the revisional sections of 
the Code of Criminal Procedure. * 

Baboo Juqgut Chunder Bannmjee and Baboo Taruch Nath Dutt for the 
Applicants. 

No one appeared for the Crown. 

The Opinion of the High Court was delivered by 

Mitter, J. —We think that the appeal was within time and should have 
been registered. We accordingly direct it to be registered and heard bv the 
Sessions Judge. 

Order reversed. 


[ 10 Cal. 648 ] 

CBIMINAL EEPERENCE. 

The 4th Aprd, 1HH4 
Pkesent 

Mr Justice Puinsep and Mr. Justice O’Kinbaly 

Queen-Empress 

versus 

Nga Tha Moung and others ' 

Burmah Courts—Transfer of case—Criminal Procedure Code, s. 178- 
Beference to High Court—Burrnah Courts’ Act (Act XVII of 1876), s. 80 

The local Governinent has no power under s 178 of the Code of Criminal Procedure bo 
transfer for trial to the Court of a Commissioner a criminal case duly committed for trial to 
the Court of the Recorder of Rangoon , but the loc.il Government has the powci to transfer 
a case from‘the district of Rangoon to the Sessions Division of Pegu 

This was a reference under s. 80, cl (b), of the Burmah Courts’ Act (Act XVII 
of 1875) from the special Court constituted by that Act. The question referred 
was whether the local Government has power to transfer for trial to the Court 
of a Commissioner a criminal case duly committed for trial to the Court of the 

•Criminal Reference No. 1 and letter No. C. R. 9-1 from Registrar. Special Court of 
British Burmah, dated Rangoon, the 10th January 1884 
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Eecorder of Eangoon, The facts of the case are fully set out in the opinions 
of the Judicial Commissioner of British Burmah, [644} Mr. Jardine, and of 
the Eecorder of Eangoon, Mr Egerton Allen, which arc as follow •— 

Mr. Jardine.—The prisoners in this case . were prosecuted before a 
Magistrate having jurisdiction in the town of Eangoon, the town being a 
district in which tlie Recorder of Eangoon exercises the powers of a Court of 
Session under s. 60 of the Burmah Courts’ Act of ISTb The same section 
declares that for the purixises of s 64a of the Code of Criminal Procedure the 
Court of the Recorder shall be deemed to be a High Court, and s 61 confers 
on ^he Recoider all the jiowers of a High Court under the Code of Criminal 
Procedure in respect to the proceedings of the Magistrates of the town 

Linder s. 3 of the Criminal Procoduio Code of 1882, the reference to s G4a 
must be taken to be made to s 527 of tlie same Code In other respects s 1 
of the same Code preserves the special legislation of the fjocal Courts’ Act 
where there is no specific provision to the contrary. 

The Magistrate committed the pnsonois for trial before the Recorder’s 
Court. No doubt about the lunsdiction of the Recoider to hold the trial seems 
to have been suggested, and no reference was made to the .1 udicial Commissioner 
undei s 185, nor any proceeding taken to quash the commitment under s 215 

- The learned Recorder wrote to the Secretary to the Chief Commissioner 
to request that the local Government will bo jileased, under the provisions of 
R 178 of the Criminal Procedure Code, to direct the transfer of the cases to the 
Pegu Sessions division for tiial bv the Sessions Court of tliat division 

The order of the Chief Commissioner is contained in a letter of 20th 
September 1883 from his Secretarv to tlie Recorder, tlirecting that the cases 
be tried in the Sessions division of Pegu Upon this the learned Recortler 
forwarded the record to the Commissioner of Pegu who, under s 35 of the 
Burmah Courts’ Act, “ is deemed to have the poweis of a Sessions .fudge ” 
The Commissioner tried the prisoners in his Sessions Couit sitting at Rangoon, 
the prisoners appealed to mo as a Judicial Commissionei, and I admitted their 
appeals, and then referred tliem to the special Court for disposal, as T had 
doubts about the validity of the order of tiaiisfor and the jurisdiction of the 
Commissioner to determine ttienieiits of the appeals 

I am of opinion that s 178 does not doil with transfeis of cases from one 
Court to another , a separate chapter 44 is given to such transfers So far as 
the present case is concerned ss 526 and 527 apply Under s 526 the High 
Court can only act for specific reasons, the power of transfer being evidently 
one which ought to be rarely exercised under s. 527, the equivalent of the old 
s 64a. The order of the transfer must come from the Governor-General of 
India in Council. * 

Section 178 appears to me to allow the local Government to direct the 
tria.l of cases in a place outside the local jurisdiction of the tr\ing Court, 
or in a separate portion of the local juiisdiction. For example, if the Com 
[6433missioner of Arakan is directed by the Government undei » 10 of the 
Courts’ Act to hold his Civil Court in Rangoon, the Government might also 
under s. 178 order the same officer to hold trial of Arakan criminal coininit- 
inents at Rangoon The same as to the Recorder’s Court under s 4.5 of the 
local Act. In this way I would try to reconcile s. 178 of ihe Criminal 
Procedure Code with ss. 70 and 77 of the local Act. and s 527 of the Criminal 
Procedure Code. Section 77 gives the Chief Commissioner a power to transfer 
any criminal case pending in the Recoi'der’s Court to the special Court but 
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not to any other Court, the principle of the law being apparently that the 
transfer shall not be to an inferior Court. The special Court is superior and 
the Commissioner's Court inferior in powers to the Eecorder's Court. 

I am bound to take notice of a construction of the local Act by Mr. B. 
Crostbwaite, Judicial Commissioner in 1880, when the Chief Commissioner 
passed an order under s. 59 of the local Act transferring to tlie Judicial 
Commissioner’s Court a criminal case pending for trial in the Eecorder’s Coui’t 
on a due corawitweat At that time the Judicial Commissioner sat in a 
jurisdiction transferred from the Commissioner of Pegu and with the powers 
of a Sessions Judge Mr Crosthwaite held that s. 59 did not apply to 
criminal cases, and it does not seem to have occurred to either him or the local 
Government that s. 63 of the Criminal Procedure Code then in force (the 
equivalent of s 178) was in any way relevant The concluding part of 
Mr. Crosthwaite’s judgment in that case (Queen-Empi-ess v Abdul) explains 
his view of the effect of s. 60 of the Burrnah Courts’ Act, and as 1 am of the 
same opinion I quote the passage — 

“ The last clause ot s 60 of the Act was apparently intended to provide 
for cases like the present as well as for others, for it enacts that for the 
purposes of s. 64n of the Code of Criminal Procedure, the Court of the 
Eecorder shall he doomed to be a High Court The present case then may, 
under tliis section, be regarded foi the piupose ol s. 64a of the Criminal 
Procedure Code as pending before a Pligh Court, and if it is necessary to 
transfer the case the Governor-General in Council can do so under s. 64a. 
The transfer cannot, perhaps, be made to the Judicial Commissioner because 
he cannot try criminal cases as a High Court, and the transfer must be made 
from one High Court to anothei High Court But as to this I need give no 
opipion. There is, it seems to me, a remedy provided for difficulties of the 
present description by the last clause of s 60, and if under that clause the 
Governor-General can only transfer the trial of a criminal case from the Court 
of the Recorder to a chartered High Court, it is very possible that the 
Legislature so intended that, and it did not intend that anv Court other than 
a chartered High Court should exercise the jurisdiction over European British 
subjects conferred h\ the Act upon the Eecorder 

“ 1 am of opinion then that, as the terms oi s 59 plainly do not relate 
to the tiansfei of criminal trials, and that as the provisions of s. 60 give 
[646] the Governor-General in Council the power to transfer criminal trials 
from the Recorder’s Court wl>ere it is expedient to do so, the construction 
contended foi would be had :n itself, and w'ould be opposed to other provisions 
of the law, and 1 therefore conclude that I have no jurisdiction to trv this case 
and I am bound unde.i these circumstances to decline to try it.” 

The Court of the Recorder is the creature of the local Act and is unique 
in its powers, some of these being those of a Court of Sessions, others those 
of a High Court, and these considerations appear to me to give force to 
Mr. Crosthwaifce’s reasoning If the Legislature had intended to give greater 
power of transfer than what s 77 gave already, I think it would have used 
clearer words for that purpose. The Recorders jurisdiction in many respects 
resembles the Original Hide in a Presidency Town 

As my learned colleague differs in opinion, we must refer the point to the 
High Court of Bengal, and I would do this before disposing of the merits. 

Mr. C. P Bgerton Allen.— “ Whether the local Governmeni: has power to 
transfer for trial to the Court of a Commissioner a criminal case duly committed 
for trial to the Court of the Recorder of Rangoon.” 
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In my opinion the local Goveniment may, acting under the provisions of 
s. 178 of the Code of Criminal Procedure, direct that a case committed for 
trial to xny Court acting as a Court of Session may be tried by the Court of 
the Sessions division presided over by the Commissioner of Pegu, subiect to 
the proviso to s. 178 

There can be no doubt that the Court of tlio Recordoi of Rangoon is 
differently constituted from anv other criminal Court, and therefore it is 
impossible to apply the section of the Crimmal Procedure Code to it in all 
respects. But with regard to s. 178 it seems tome applicable in this way, that 
when the Court sits as a Court of Session it applies but not when it sits as a 
High Court. 

In cases where 1 sit as a High Court, if it was desirable to transfer for 
trial elsewhere, a case committed to me, I think such transfei Mould be made 
not by the local Government, but by tlie Goveinor-Generai in Council 

As I read Mr Crosthwaite’s judgment the point was not decided by him, 
his opinion only being given Tlie point for decision boiore Mr. Cro.sthwaitc 
was whether the local Government could transfer a criminal case fiom the 
Recorder’s Court to a Court of Session under the provisions of s 9 of the 
Burmah Courts’ Act, and he held it could not lie done as that section applied 
to civil and not to cnminal cases. 

Tlie point referred b\ the learned Judge of the special Court was 
“ whether the local Government has power to transfer for trial to the Court of 
a Commissionei a criminal case dulv committed for trial to the Court of the 
Recorder of Rangoon " 

The Advocate-Geneial (Mr Paul) for the Crown 
The Deputy liegal Remeinbrancor (Mr. Kilhy) for the other side 
The Judgment of the Court was delivered by • 

[6473 Prinsep, J. —This case arises out of a releronco by the special 
Court of British Burmah made under s 80, cl {h), of the Burmah Couits’ Act 
The point submitted for decision ijs stated to be whether the local Govern¬ 
ment has powei to tiansior for trial to the Coui't of Conimissiofer a criminal 
case duly committed for trial to tlie Court of the Recorder of Rangoon 

We would, howevei, premise by stating that the point on which the 
Judges of the special Coiiit in British Buiinali have ditleKid is not accurately 
expressed, in so tai as it lias aiisen from the case bctoie them We find rather 
from the record that the case reall\ for our decision is wliethci the local Govern¬ 
ment has power to direct tluit a case duly committed to the Recorder of 
Rangoou lu which the accused are natives shall be transfei led and tried in any 
Sessions division, or, as m the present case, m the Sessions division of Pegu 

By s. 60 of the Bmniah Courts’ Act the Recoider is empow'oiod toexeiciso 
the powers of a Court of Session within the local limits of his oulinary civil 
jurisdiction. This we undei stand to be the powei s of a Court of Session as 
defined in Chapter Ill of the Code of Criminal Procedure. In order to provide 
for the passing of sentence of death, which when passed by a Couit of Session 
is subject to the confirmation of a High Couxt, it is provided that when a 
sentence of death is passed by the Recoider as a Court of Session it shall lie 
subject to the confirmation of the special Court These axe the geneial powei’s 
of the Recorder’s Court, except as I'egards the trial of Muropean Hiitisli 
subjects , in other respects it is deemed to be a High Couii;, and not a Court ol 
Session. Clause 3 of s. 60 of the Burmah Couits’ Act declares tliat for the 
pui'poses of 8 64a of the Code of Criminal Procedure, that is, s. 527 of the 
present Code of Criminal Procedure, the Court of the Recorder shall bo deemed 


451 



w 

!.L.R. 1 0 Cal. 648 y ueen-kmprbss v. >'ga tha moung &e. [1884] 

to be a High Court Under s. 61 the Recorder is given the powers ol a 
High Court under the Code in regard to revision of proceedings of the Magis¬ 
trates within his local jurisdiction. And under s. 62 of the same Act the 
Recorder is given the powers of a High Court for the trial of, or otherwise with 
reference to, European British subjects and persons charged jointly [648] with 
them. Looking, therefore, at these sections it apjiears to us that in the exercise 
of revisional jurisdiction or in the transfer of oases triable by him from his 
Court to any High Court, and in all matters connected with the trials of 
European British subjects and peisons charged jointly with them, the Recorder 
possesses all the powers of a High Court But in other respects he exercises 
only the powers of a Court of Session 

This is a case which does not fall within s 527 of the present Code of 
Criminal Procedure, nor is it a case connected witli the revisional jurisdiction 
of the Court of the Recorder, nor is it a case in which a European British 
subject, or persons charged jointly with him, is to be tried 

Therefore, in our ojiimon, it falls within the juiisdiction which the Recordei 
possesses, acting meielv as a Court of Session Under s 178 of the 
present Code of Criminal Proceduie “ the local Government may direct that 
any case or class of cases committed for trial in any district may be tried in 
any Sessions division ” In regard to such cases Rangoon is a district, and 
the Recorder’s Court is the Court of Session of the Sessions division. The 
conclusion is therefoie inevitalile that under this section the loc.al Government 
13 empowered to direct that any ordinary case (such, for instance, as the case 
before us) committed for tiial b\ the Recoider’s Court at Rangoon shall be 
transferred lor trial by the Sessions division of Pegu But if the local Govern¬ 
ment went fuithei and directed that the case should he tried bv a particular 
Court, we think that such direction and order cannot be sustained, as it is 
befond s 178 of the Code It has been urged against this view that undei 
s. 77 of the local Act the Chiei Commissioner may direct that any ciiminal case 
pending in the Court of the Recorder of Rangoon shall bo transferred to and 
tried before tlie special Court, and tliat hence we should presume that it was 
not the intention of the Legislature that any such transfer should be made to 
a Court of Session. But the answer to tins objection is obvious The special 
Court has been created by the local Act, it is not lecognizod by the Criminal 
Procedure Code, and if it were intended to transfei' a case from the Rocoiderof 
Rangoon to tlie Judicial Gominissionei, it could only be done by the special 
provisions contained in the [649] local Act This does not, as appears to have 
been held by the Judicial Commissionor nccossaiiK or by implication, lead to 
the conclusion that the Legi Jatuie novel intended any case committed to the 
Coiu-t of Rangoon -.hould not be tiled in aiiothei Sessions division 

Sti’ictly speaking, therefore, the answer we should give to the relerence b\ 
the special Court should be that the local Govci ninent has no powei’ under 
s, 178 of the Criminal Procedure Code to transfer for trial to the Court of the 
Commissionei a criminal case duly committed for trial by the Court of the 
Recorder of Rangoon, but that tlie local Government has the power to 
transfer a case from the district of Rangoon to the Sessions division of 
Pegu, 

Attorney for both paities The Government Solicitor, Mr li. S. Upton. 


NOTES. 

£ (1886) 10 Bom.. 263, where the jurisdiction oi the Couit at Aden over the islaiul 

of Perim was m question.] 
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[ 10 Cal. 849 ] 

APPELLATE CIVIL 


The 24th April, 18H4 
Present 

Sir Richard Garth, Kt., Chief Justice, and 
Mr. Justice Beveruey 


Kashi Nath Cliukerbati . . Plamtift 
vets ns 

Brmdabun Chukerbati . Defendant" 


Evidence of oral agteement— Ft and— Act 1 of s. proviso 1 -Con- 

ttacl—-Unlawful cunsidetalioti—Act IX of 1872, s 23 I 

Flanitiff sued to leoover rent uiidoi .i habulini The dufeudarit adimttod oxocutiori of 
the kabuliaf, but asserted that he executed it in ordoi to unable the plaiiitii! to sell the land 
at a high price, the plaintiff agreeing to make o\cr to him Rs. 28*2 out of the purch.ise money 
and to obtain foi him from the piirehascr a mourasi pottah of the land it never having 
been intended that anv lent should be pa\ablc under the habuhot 

• 

Held, that evidence of the oral .igreomont was admissible foi the purpose of pioving the 
fiaudulent character of the transaction between tlie paitics 

This was a suit to recover rent fiom tlie defendant under a leffi.stered kahiiliat 

The defendant denied tliat the plaintiff was the owner of the land, but 
admitted the kabukat, contending that there was an oral agreement between 
himself and the plaintiff that no lent should bo paid oi leceived, and stated 
that the kabnlial was executed in ordei [630] to enable the plaintiff to sell the 
land (which was in the possession of the defendant) to some third person, the 
plaintiff giving the defendant out of the purchase money so to bo obtained 
Rs. 282 , and obtaining for liiin fioin the purchaser a inouiasi fiottaii of the 
homestead lands 

The Munsif, disbelieving the defendant s witnesses, decreed the suit in 
favour of the plaintiff. 

* Appeal from Appellate Decree No ‘2400 of 188*2 against the decree of Baboo hma 
Gharan Xastogiri, First Subordinate Judge of Tipporah, dated 28th of Septcmbei 1882, rever¬ 
sing the decree of Baboo Behan Dal Mookorp, Acting Muiisif of Ramraigram, dSted the 11th 
of November 1881. 

ftSec. 28 —The consideration or object of an agroomeiit is lawful, unless it is foi- 
biddon by law , or is of such a nature that if permitted, it would 
What considerations and defeat the provisions of any law , or is fraudulent, or involves 
objects are lawful and what or implies injury to the person or property of another , ortho 
not. Court regards it as imnioial or opposed to public policy ] 
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The defendant appealed to the Subordinate Judge, who held that evidence 
of the oral agreement was admissible under the 2nd and 3rd provisoes to s. 92* 
of the Evidence Act; and believing the evidence of the defendant’s witnesses 
as to the fictitious charaotor of the kahuhat, dismissed the plaintiff’s suit. 

The plaintiff appealed to the High Court. 

Moulvi Serajul Islam for the Appellant contended that evidence of the 
oral agreement was inadmissible, and that the defendant having admitted the 
kabiiUat, the suit ought to have been decided in plaintiff’s favour 

Baboo Gopmath Mookerjt for the Respondents. 

Judgment of the High Court was delivered by 

Garth, C.J. (Beverley, J., concurring). — We think that the Subordinate 
Judge is substantially right in the conclusion at which he has arrived. 

The suit was brought by the plaintiff for the rent of certain land upon a 
kahuhat given by the defendant, vrhich fixed the rate of rent for two years at 
Rs. 16 , and which kahuhat is admitted to have heen given by the defendant 
to the plaintiff'. 

The defendant’s answer, as alleged in his written statement, was this, 
that the plaintiff was not the owner of the land at all, and had nothing to do 
with it; and that the real owner was the defendant himself, who, as well as 
his father before him, had been in possession of it for many years , but that 
he, the defendant, had, in collusion with the plaintiff, given this kahuhat to the 
plaintiff in order that the plaintiff might sell it to some third person for a high 
price, paying the defendant Rs 282 out of the price, and obtaining also for 
him from the purchaser a mourasi pottali for the homestead land. * 

The Munsif did not believe this stoiy of the defendant, but the 
Subordinate Judge found that it wtos true There was some [6313 con¬ 
tradictory evidence, but he found as a fact that the kahuhat was executed 
in order to enable the plaintiff to sell the land, which really belonged to, 
and was in the po.ssesbion of, the defendant, for a large price, and to give 
the defendant out of the purchase money Rs 282 besides securing him the 
homestead under a mouiasi pottali. In othei words, he found that tins agree¬ 
ment was not a bund tide lease, but a fiaudulent and collusive transaction 
entered into between the paities, for the purpose of enabling the plaintiff to 
cheat some tlurd person , and that there never was any intention that rent 
should be paid by the defendant. 

The word “fraudulent,” it is tiue, is not used by the Subordinate Judge 
He merely deals with the question, whether evidence ought to have been 
admitted for tno purpose of contradicting the plain language of the kahuhat. 
But there is no doubt, we think, what he intends to find , and there is no doubt, 
if the plaintiff’s story is true, that the transaction was a gross fraud. 

That being so, any evidence given for the purpose of proving the fraud 
would be admissible Section 23 of the Conti act Act says ; that where the con¬ 
sideration or object of an agreement is forbidden by law, or is fraudulent, the 
oonsideratjon or object of it is said to he unlawful and the agreement itself is 
void, so that neither of the parties can enforce it against the other. 

* t Sec, 99. Proviso 3 —The extence of any separate oral agreement as to any matter on 
which a document is silent and which is not inconsistent with its terms, may bo proved. In 
considering whether or n.it this proviso applies, the Court shall have regard to the degree of 
formality of the document. 

Proviso 3 .—The existence of an> separate oral agreement constituting a condition 
piecedent to the attaching of any obligation under any such contract, grant or disposition 
of property may bo proved.] 
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Then the section of the Evidence Act which shows that under these 
circumstances evidence was admissible to prove fraud is s. 92, which, after 
stating that “ no evidence of any oral agreement or statement shall be admitted 
as between the ])arties to any instrument in writing for the purpose of contra¬ 
dicting, varying, adding to, or subtracting from its terms, ” enacts in the first 
proviso that any fact '* may 1)6 proved for the purpose of invalidating any 
document on the ground of fraud, intimidation, illegality, want of due execu¬ 
tion, want of capacity in any contracting party, ” and so on 

It IS clear, therefore, tliat the transaction, which is found by the Subordi¬ 
nate Judge to have been entered into, is a fraudulent transaction, and that 
evidence of the fraud was admissible 

The ap})eal must, therefore, be dismissed with costs 

- Appeal dismissed! 

NOTES. 

[“ The fraud muht be contomporaneoua and not subsequent fraud ; it must bo a fraud 
which prevented the lU'crtion of the alleged agreement in the deed and not fraud which 
consists in the false denial of the agreement For, if fraud of the latter description 
IS to be allowed to make oral ovidoncc admissible to contradict a document, it would render 
the section nugatorj, the object of the section evideuth being to asoid falsehood and perjury 
in the great majoritv of oases, even at the iisk of allowing fraud to go undetected in a few 
instances,” per Dr. Fash Behan Ohosh in his yjnrtoage'^, cited in ‘25 Cal , 603. at 606.] 


[632] APPEAL FROM ORIGINAL CIVIL 


7'he 10th May, 1^84. 

Present 

Sir Richard Garth, Kt , Chief Justice, and 
Mr Justice Cunningham 


Ramey... 
Broughton . . 


.(Plaintiff) Petitionei 
versus 

.(Defendant) Opposite Party 


Limitation Act XV of 1877, ss. 4, 5, and 12, sch II, Art lol—Ap^feal—Tme 
requisi te for obtammq a copy of the decree 
A plaiut'ff wishing to appeal from a decision passed against him on the Original Side ot 
the High Court, dated 16th August 1883, presented for filing his memorandum of appeal to 



* Review of Judgment of GARTH, C.J . and CUNNINGH.\M, J , in Original Appeal 
No. 33 of 1884, dated f22nd February 1884. 
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on that date, no copv of the decree was presented therewith The Registrar refused to 
ibccept the appeal 

(In the 6th September the decree was signed, and on the 7th an ofhco copy thereof was 
obtained by the defendant’s attorney, who. on the 8th September, served a copy at the office of 
the plaintiff's attorney On the 12th September, the plaintiff applied for an office copy, which 
he obtained on the 13th, and on the 15th tendered such copy and bis memorandum of appeal 
to the Registrar. The Registrar refused to accept the appeal, unless under an order of IJourt. 
it being, in his opinion out of time 

On the (5th December 1883 a Judge sitting on the Original Side admitted the appeal 
The appeal subsequently came on for hearing, wlien the defendant contended that the appeal 
was baned, it not having been filed withiii twenty days from the date of the decree The 
Court hold that tbe appeal was so barred 

Held on review, that the plaintiff having allowed five days to expire after the decree was 
signed before applying for a cxipy, and not having filed his appeal, after so obtaining a copy, 
at the earliest opportunity possible, such a delaj, being entirely unaccounted for, could not 
bo held to be “ time requisite for obtaining a copv (if the decree," and that, therefore, the 
appeal was out of time 

In 1882 the plaintifl brought a suit against the Administratoi-General 
(the administrator of the estate of one Louis Ramey, deceased) to have it 
declared that he was the son and legal personal representative of the said 
Louis Ramey, and for the construction of a document alleged to be the last 
will and testament ot the deceased, and for possession of the estate of the 
deceased and for an account. 

[633] The suit came on for beaiung before Mr .lustice NORRiS, and was 
dismissed on the 16th August 1883 ^ 

No appeal having been filed against the decree within the twenty days 
ullc^wed for such appeal, the property, the subject of the suit, was advertised 
for sale, and the sale fixed for the 15th September 1883 

It appeared, however, that on the 6tli September 1883 (the last day on 
which such appeal could have been filed), the plaintiff's attorney presented the 
memorandum of appeal to the Registrar, but the Registrar refused to file the 
same, inasmuch as no office copy of the decree was filed therewith On the 
same day the plaintiff’s attorney made enquiries at the office of the Registrar as 
to the original decree in the suit, and was informed that the decree was not then 
prepared 

On the 6th September the decree was signed, and on the 7th September a 
copy of the said decree was obtained by the defendant’s attorney, who, on the 
8th September, served a copy at the office of the plaintiff’s attorney, hut the 
latter did not for some reason become informed of the fact, and was not aware 
that the office copy was ready up to the 12th September, when he immediately 
applied'for an office copv On the i3th September such office copy was obtained, 
and on the 15th September the grounds of appeal, with such office copy, were 
tendered for filing, but were rejected as being out of time, the Registrar refusing 
to accept them after time without an order of Court being obtained granting 
permission therefor. 

On the 6th December 1883 an application was made before Mr. Justice 
PiGOT for tbe admission of the appeal, and on the above facts being stated to 
the Court, the appeal was admitted, and on the same date the appeal was duly 
filed, and notice thereof was served on the defendant’s attorney. 

On the l3th December 1883 the defendant obtained a rule calling upon 
the plaintiff to show cause why the memorandum of appeal should not he taken 
off the file, but on the 7th December the rule was discharged on the ground 
that the Appeal Court (before which the appeal would be heard) was then 
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sitting, the order of discharge being made without prejudice to any application 
which might be made to the Appellate Bench co take the memorandum of 
appeal off the file. 

[654] No such ajiplication was made to the Appellate Court, but on the 
appeal coming on for hearing the objection was ' taken that the appeal was 
barred by limitation, and the Chief Justice, and Mr Justice CUNNINGHAM, 
before whom the case was heard, decided that tlie appeal was barred 

The plaintiffs subsequently on the 20th February 1884 obtained a review 
of such judgment, at the hearing of the rule, Mr PhiUipf (with him Mr. Amtr 
All) appeared for the plaintiff 

Mr. Phtlbps .—We weie taken by surprise when the appeal was called on. 

In the first place the Court had intimated that no long case would be 
taken, and consequently counsel had abstained from preparing themselves and 
had made other engagements, and were, when the appeal was called on, actually 
addressing other Benches of the Court 

In the second place the plaintiff had no notice that the point of limitation 
would be raised, and therefore was not jirepared to deal witli it 

That point ought not to have been taken without previous notice It lies 
upon tlie other side to show why the admission of the ajipeal by Mi. Justice 
PiGOT was w’rong,and tliat must be made outiijion some mateiials, consequently 
we ought to have had notice that it was intended to raise the point 

The appeal was, we submit, in time, and tlie memorandum ought not to 
have been refused bv tlie Registrar, and was rightly admitted bv the Judge. 

The Act excludes from the tune allowed foi an appeal “ the time requisite 
for obtaining a copy of the decree appealed against ” This necessarily implies 
that the time requisite for the decree to come into existence should be exclflded, 
since no copy can be obtained until tlie decree comes into existence in a form 
m which it can be copied Moreover, any othei construction would involve 
absurdity Suppose a decree is drawu up twenty-five days after the judgment, 
I.P., twenty-five days aftei the time has begun to run, the appellant 
would be barred before the decree exists in a form in which it can bo 
copied. The exclusion of the “ time necessary to obtain a copy of the 
decree,” if that exjiression is treated as meaning only the time requisite, 
[633] aftei' the decree has come iiitu existence, for obtaining a copy, would be 
of no use to the appellant, since he is already barred. It v, ould he useless to 
say you can exclude the two or three da>s necessary to obtain a copy 

[GabTH, C.J.—If the appellant had applied for a copy while the twenty 
(lays were running lie would not be barred 1 

But the Act does not make any such provision, and such an application 
could not make a longer time “ requisite for obtaining a copy,” it would 
shorten the time, and why should the appellant be required to ask tor a copy 
of that which does not exist Is not that a mere useless form 

Until a decree is drawn up the Legislature does not expect th« jiarties to 
make up their minds whether they will appeal. But. if the construction 
suggested is adopted, parties cannot have their memorandum of appeal ready 
by the end of the twenty days, and must file it in order to comply with the 
Act, although the appeal will not be received bv the Registrar, inasmuch as 
the appellant cannot annex thereto a copy of the decree. That hajipened in 
this case. We presented our memorandum of appeal within the twreiitv days, 
but without a copy of the decree, because it was not then drawn up 
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Besides, the judgment may be ambiguous and the minutes of decree may 
have to be spoken to, and why should an appeal be prepared, which may be 
unnecessary, if the ambiguity is removed? Or the decree may be probably 
wrong, and the party in whose favour it is may not care to draw it up. 

T submit that the Legislature intended the period to be a reasonable period 
after the decree is finally settled and drawn up to enable parties to judge whe¬ 
ther they will appeal, and did not intend the period to be shortened by such 
accidents as the earlier or later drawing up of the decree, accidents depending 
upon the press of work in the Court offices Still less did it intend that the 
party in whose favour the decree passes sliould be able, by delaying the draw¬ 
ing up of the decree, to deprive his antagonist of part or the whole of the time 
allowed him for consideration whether he should appeal. Why should the 
Legislature, which intends to protect parties against harassing appeals, protect 
a party vvho has not thought fit to have a deciee in his favoui draivn up ^ 

[636] The Advocate-General (Mr Paul) for the Defendant 

The Judgment of the Court was delivered bv 

Garth, CJ (Cunningham, J., coacwiiiiui) — This was an application 
made by Mr. Phillips on behalf ot the plaintiff (the appellant) foi a review of 
our judgment on an appeal fiom the Original Side. 

The appeal came on tor hearing on the 22nd of February last, and an 
objection was taken by the respondent that the appeal was bailed by limita¬ 
tion We thought that the objection w^as well founded, and dismissed the appeal. 

Mr Phillips then applied for a review upon the giounds ist, that the 
appellant’s counsel were taken by surprise, and were not prepared to argue the 
point of limitation ; and, '^ndly, that we had made a mistake in ^ipposing that 
the appeal was barred, and that the point of liniitation had not been pioperly 
understood o)‘ argued at the hearing. 

We consider that, strictly speaking, Mi Phtlhps ought not to have been 
allowed to argue the second point at all, because it was fully argued at the 
hearing, and there was no sufficient reason for our allowing it to be re-argued. 
But as the question is undoubtedly an important one. and we were most 
anxious that no available argument should be excluded, we have allowed 
Mx. Phillips lo go fullv into both points , and we only now observe that m 
strictness ho had no right to be heard upon it, in order that the fact of our 
hearing him may not be construed into a precedent 

Now, for the purpose of understanding the points that have been raised, 
it IS necessary that the proceedings in appeal, and the dates when they occuiTed, 

should be properly noted . 

The judgment of the Court below was given against the plamtifl on the 
16th of August 1883. On the 5th of September (which was twenty days after 
the judgment), the plaintiff’s attorney applied to the officer of the Court to file 
his appeal. He was told that it could not be filed without a copy of the decree 
{see 8 541 of the Civil Procedure Code), but as the decree itself had not been 
then signed by the Judge, the appellant could not have obtained a copy even 

if he had asked for it. . 

On the 6th, however, the following day, the decree was LoJ/J sign^, 
and on the Sth a notice to that effect was given to the plaintiff s attorney. On 
the 12th the plaintiff’s attorney bespoke a copy of the decree, and he obtained 


but the officer refused to 


it on the next day, the 13tb. 

On the 15th he applied again to file his appeal 
admit it, on the ground that it was not in time. , j i 

No step was then taken by the appellant to get the appeal admitted until 
the 6th of Decemlier, when an application was made to Mr. Justice 
upon affidavit, for the admission of the appeal; and the appeal was admitted. 
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On the 13th of Dejember the defendant obtained a rule, upon afhdavitb, 
calling upon tlie plaintiff to show cause why the appeal should not be taken off 
the file. 

On the 7th of January' cause was shown against the rule, and it was 
discharged upon the ground that the Appeal Court was sitting, but without 
prejudice to any application to the Appeal Court to take the appeal off the 
file. 

No application was made for that puriioso . and on Friday, the 22nd of 
February, the iippeal came on for hearing before this Bench, This happened 
to be the last dav on which my brother CUNNINGHAM and myself were to sit 
together, as on the following Monday I was to sit with Mr Justice WtLSON 
We had, therefoie, given notice that no long case would betaken on the Fiiday, 
and when this apjieal was called on about 1 o’clock on Fiiday, Mr Pugh, who 
was one of the appellant’s counsel, said that, as it was n long case, and he 
thought it would not have been taken, he was not prepai’od to argue it 

The Advocate-General, who appeared foi the resjiondont, said that, in his 
opinion, it would ho a short case, for that he had a jirehminary objection on 
the ground of limitation, which he thought would dispose of it. 

Under these circumstances, we dotei mined to heai it But as Mi. Pitgh 
said he was not tlion piejiared to argue the jioint of limitation, we postponed 
the healing until after the mid-day adjournment, m oidei that ho might have 
time to jirepare himself 

Upon our return to the Court at a quarter to three, Mi Piiifh was not 
present, nor was Mr Phillips hut Mr Amir Ah, C6i8] who was tlio third 
counsel m the case, appeared and objected tliat no notice had been given to tiie 
appellant that the respondent was- going to rely upon the point of limitation, 
and that no ajrplication had lieen made to rescind Mr .lustico PlGOT’s oidei 
admitting the appeal 

We explained that the jioint ol limitation aiose upon the appeal itself, 
quite apart horn an\ older udnutting the ajipeal, and that, under s 4 of the 
Limitation Act, we woie not at lihorty'to hear the ajijieil, unless the apjrellant 
could satisfy us that he had filed it in jjropei time, oi that, undei s 5, lie had 
sufficient cause for not presenting it within the jiiescuhed period 

But we told Ml Aimi Ah that, in ordei to satisty us upon that jioint he 
was at liberty to use all the affidavits which weie used hetoie Mr Justice 
PiGOT, oithei on the 6th oi the 13th of Deceinbei VccoidingU, upon those 
affidavits, the point ot limitation was fiillv argued by Mi Amn Ah on the one 
side, and the .Advocate-General on the other . and in the lesult, w'e dismissed 
the appeal upon the ground that it was haried 

Mr. Phillip.^ has now contended on the application loi review that he 
and hrs friends were taken by surprise, and ought not to have beep called upon 
to go into the case But the question whether the case should be taken was 
entir'ely a matter for the discretion of the Court , and as we had reason to 
believe, from what was stated bv the Advocate-General, tliat the case would 
not be a long one, we thought it right to call it on 

The appeal had been in the paper foi upwards ol six weeks thoie weie 
three counsel engaged in it, and, of course, they ought to have been aware that 
the point of limitation was not only open to the lespondent, but that it was 
one which the Court, whether it wore taken by the respondent or not, was 
bound by law to entertain. 

Upon the proceedings it appeared that the appeal had not been filed within 
twenty days from the date of the judgment, so that, puma facie, it was barred ; 
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and the fact that it had been admitted by order of the Judge did not 
dispose of the point of limitation The officer of the Court is not allowed to 
tile any appeals which appear to be out of time, except by order of the Court, 
but the Court, if anything like a prlma facie case for the admjasion is made 
[639] out by the appellant, is of couise quite right to admit it, m order that 
the point of limitation may be argued at the hearing. Unless the appeal is 
admitted, the appellant of course is precluded from raising the point 

But the order for admission has no greater effect than that. We are 
constantly in the habit, on the Appellate Side, of making these orders ex parte ; 
but it also constantly happens that when the point is argued at the hearing, we 
hold the appeal to be barred. 

The counsel, therefore, for the appellant ought to have been fully prepared 
to argue the point in this case Mr Amir Ab had all the affidavits before him 
for that purpose , and it was not suggested that he had any material facts to 
add to those which were disclosed m his affidavits 

We think, therefore, that theie is no ground for Mr. Phillips first conten¬ 
tion, that the case ought not to liave been hoard, or that he and his friends 
were taken by surprise 

But then, secondly. Mi Phillips contended that the appeal was not 
barred ; and the point of limitation was not properly argued or understood at the 
hearing. 

It was in this lespect we considered that Mi Phillips had no right to 
address us We have always held in this Court that a review is not admissible 
merely for the purpose of having a point argued again upon the same materials 
by some othei counsel If that were permitted there would be no finality in 
any judgment But we permitted it, as we have already said, on this occasion, 
from an anxiety, that upon a point of so much importance and of such general 
application no argument should be excluded ^ 

Mr Phillips contended, as I understood Imn, tliat where the decree, as in 
this case, was not drawn up and signed until after twenty days had expired 
from the delivery of the judgment, the twenty days ought to count from the 
time when the decree was made But this is duectly contrary to the express 
language of the law. 

By the ISlst'' aiticle of the schedule to the Ijimitation Act the twenty days 
are to be reckoned from the date of the decree and hy the 20th section of the 
Civil Procedure Code, the deciee is to beai [660] dale the day on tchich the 
judgment is ptonounced, so that the apjieal must olearK be filed within twent\ 
days from the day on which the judgment is pronounced 

But then it was said (and this is really the only arguable point) that, 
although the appeal was not brought to the office to be filed until ten days after 
the proper time, the additional ten days were requisite for enabling the 
appellant to get a copy of the decree 

If this had been so, the ajipellant would no doubt have brought himself 
within s. 12 , but the facts were against him. 

•JC Art 151.— _ 


Description of appeal Period of litnitation. 


Tunc from which period 
begins to run. 


From a decree or ordoi of any 
of the High Courts of Judicature 
at Fort William, Sladra.^ and 
Bombay in the exercise of its | 
original jurisdiction. ; 


Twenty days 


The date of the decree or order ] 
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The appeal, aa we have seen, was first brought to the oflSoe on the 5tli of 
September, and on the 20th day after the judgment was pronounced. It could 
not be received then, because the appellant had no copy of the decree ; and no 
copy of the decree could then be had, because the decree itself was not signed. 

1 quite agree, therefore, tliat upon the facts disclosed on the affidavits, the 
appellant was entitled to as many additional days after the 5th of September 
as were requisite to enable liim to get a cop> of tlie decree. 

But the decree was signed on the 6th of September, and it is sworn—and 
I see no reason to doubt the fact—that a cop> of the decree was sent to the 
appellant’s attorney on the 8th , whether he received that notice or not, the 
decree was ready, and it was liis business to go to the office and get the copj. 
It clearly was not tlio dut\ of tiie office or ol the respondent to give him any 
notice. He was bound himsell to ascertain at the office when the decree was 
ready, and to bespeak a copy 

Instead of doing tins, he allowed five days to expire betore he applied for 
a copy. He applied tor it on the 12th, and obtained it on the 13th , and even 
then he did not apply to file his appeal until the loth 

There are then at least five or six days unaccounted for, which woie clearl> 
not requisite for obtaining a copy ol the decree He might easily, if he had 
used due diligence, have filed Ins appeal on the 9tli or 10th ; and ho does not 
apply to file it till the 15tb 

teen We held here not long ago on the Appellate Side of the Court, attei 
consulting some of the otliei Judges, tliat where an appellant was too late b> 
a single day—and loi that day’s delay tlieie was no sufficient excuse—the 
appeal was barred. Section 4 of the Limitation Act loaves us no discretion in 
this respect, and unless tiie appellant can satisL the Court that he had (sufficient 
cause for not presenting the appeal in proper time, we have no right to hear it. 
0 1 quite think that, wheie an appellant has any real difficulty in obtaining 

a copy of the decree, and uses due diligence to obtain it, every reasonable 
allowance should he made in ins favoiu , and I confess J think there are strong 
reasons m favour ol altorinK the law of -limitation, so as to make tiie twenty 
days allowed for an appeal count Irom the signing ol the decree, and not from 
the day when the judgment is pronounced 

As the law now stands, all we can do is to he hberaJ in allowing the 
appellant (under s 12) a requisite time I'oi obtaining a cop\ of the decree , and 
this I should m all cases bo quite prepared to do 

But here, theie is no pretence for saying that the dela\ whicli occurred in 
obtaining a copj of the deciee was not due to the plaintiff himself. In 
addition to the information whicli the affidavits disclose, and winch shows that 
the appellant might have obtained a cofiy of the decree five or six days earlier, 
if he had only used due diligence, we liave obtained from the office the following 
facts, which make it clear the delay in getting the decree itself settled and 
signed was also due to the appellant 

The draft decree was prepared in the office on tlic 18th of August li was 
sent to both parties for approval on the 2ist The defendant approved it on 
the 28th, but the plaintiff has never returned it (either apjiroved or otherwise) 
up to the present time 

In consequence of the plaintiff ’s not returning it, the usual notice was 
issued to him to come and settle it on the 28th of .August. He did not appear 
in pursuance of that notice, and consequently it was settled and passed in his 
absence on the 30th of August. It w'as given out to be engrossed on the 31st. 
It £662] was engrossed and examined on the 4th of Septembei , and it was 
signed by the Judge on the 6th of September. 


461 



I.L.S. 10 Cal. 663 


RADAKAT HOSSEIN V. 


But for the plaintiff’s own delay, therefore, the decree would have been 
prepared and signed much earlier, and a copy might have been obtained by him 
in ample time to file his appeal within the twenty days 

But apart fro in these reasons, which in my opinion are conclusive, there 
is also another point which I consider fatal to the plaintiff ’s case 

If an appeal is not preferred in due time, the officer of the Court, as 1 
have already said, has no right to receive it without an order from a Judge, and 
the appellant must come as early as he can to the Court to make his application. 
This has always been the rule on the Appellate Side of the Court, and 1 do not 
see why it should not also be the rule m appeals from the Original Side. The 
provisions of the Limitation Act apply equally to both sides of the Court. 

The 15th of September last was immediately before the vacation But 
there was not the least reason why the appellant should not have applied to 
the Vacation Judge . and at any rate he should have applied immediately upon 
the Court re-opening in November 

Instead ot this he waits foi noailv three months, and does not make his 
application till the 6th of December, and he gives no excuse for this delay, 
except that his counsel, Mr Phillips, was not at Calcutta, which, of course, is 
no excuse at all 

The facts of the case appear to me to disclose verv serious negligence on the 
part of the plaintiff s attoiney. and if there was any good ground for the appeal 
on the merits, tlie attorney would certainly seem answerable to the plaintiff’ for 
the consequences of that negligence 

I am clearly ol opinion that tlie appellant is barred , and that there is no 
ground whatever loi a review 

Application diwussecl 

Attorney foi the Plaintiff Baboo N L. Dose 

Attorney foi the Defendant Messrs Sanderson rf Co ^ 

- w 

NOTES 

[The Lime between the '.igtiiug uf the decrco and the passing of the |udgiiient ought tc) be 
excluded -13 C.il , 101 . lii All , 461- 10 AWN. Hi) 

The time foi obt.nniTig copies is excluded onl\ fiom the time when .ipplicatioii for cop^ 
IS put in —n All . 401 , T' B R (1905J Ci\ Jho , 'H , '25 Bom , .586 

It IS the duty of the Couit bo lake notice of limitation at however late a stage the point 
maybe nused -10 Cal 6.5'2 , 16 All 300 , 31 C.il 041 -11 C W N , 0.59 6C. L J . '237 , 

14 13om , 501 ] . 


[663] PRIVY COUNCIL 

The nth and 7ih Deeeinhei, iHHd. 

Present 

Lord Fit/oehald, Sir R. P Collier, Sir R Couch, and 

Sir a Hobhouse. 

Sadakat Hossein 
vets us 

• Mahomed Yusuf 


On appeal from the High Court at Fort William in Bengal.] 

Mahomedau late—Legitimation o} offspnng by acknowledgment. 

The acknowledgment and recognition of a natural sou by a Mahomedau as his sou 
gives him the status of a son capable of inheriting a-, a legitimate son, unless certain 
ooudition.s exist 
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MaJmmd Azmat Ah Khan v Lalh Begum (L B , 91 A , 8 , I.L.E , 8 Cal., 422) referred to. 

Whether the offspring of an adnltoroas intercourse can be legitimated by any acknowledg¬ 
ment IS an open question 

Appeal from a decree of the High Court (3rd June 1880), reversing a 
decree of the Subordinate Judge of the Sarun district. 

This was an appeal in one of two suits, in both of which there were 
decrees made by the High Court against the appellant, lie was the son of 
Kalb Ali, a Shia Mahomedan of the Sarun district, deceased, who left, besides 
this son, Sadakat Hossein, two daughters also, named Khairun Nissa and 
Saskimun Nissa, the latter of whom was the mother of, and died before Amir 
Hossein, to whose share the present litigation related. Amir Hossein, the 
appellant’s sister’s son, died in 1866, leaving him surviving a grandmother, Bibi 
Sadra, his aunt Khairun Nissa, and his uncle, this appellant He left no other 
issue than a son, Maliomed Selim, born of a woman who bad been in an inferior 
station in his household Whether Mahomed Selim had been legitimated by 
his father’s treatment of him was the question on this appeal 

Bibi Sadra died in 1869, and her estate devolved on this appellant, who 
also succeeded to the share of his sister, Khairun Nissa, she dying childless a 
few months after the grandmotlier The apyiellant thus became entitled, unless the 
rights of Mahomed Selim as a legitimate son sliould prevail, to the whole share 
which had belonged to Amir Hossein, as well as to the shares of his mother and 
sister. Mahomed Selim, on attaining his majority [664] in 1877, applied for 
“dakhil kharij ” of the revenue-paying estates which his father had possessed 
This was opposed by the appellant 

On the 17th July 1877 Mahomed Selim executed a deed of sale transferring 
to Mahomed Yusuf five villages, pait of the estate which he claimed to have 
iy|)ierited fiora Amir Hossein , and at the end of the same year Mahomed Yusuf 
brought a suit to recover them, that being the suit in which the present appeal 
was preferred. Foi all the rest of the villages belonging to Amir Hossein’s 
estate, Mahomed Selim himself had alrpadv instituted a suit against Sadakat 
Hossein Both suits raised the same question, except that, besides the legitimacy 
of Mahomed Selirn, the right of the plaintifif to sue in Mahomed Yusuf’s suit 
was questioned This objection was allowed by the Subordinate .fudge, though 
afterwards in appeal held untenable The Subordinate .Judge, giving judgment 
in Mahomed Selim’s suit, on the question of his light to inherit, decided m his 
favour The .Judge found that there had been a marriage between the plaintiff’s 
mother and Amir Hossein that the plaintiff was the begotten son of the latter, 
and had been treated by him as his legitimate son 

On appeal a Divisional Bench of the High Court (Garth, C J., and 
Mitter, J ), after examining the evidence, stated grounds for holding that 
Mahomed Selim had been legitimated by treatment, and concluded thus 

" For these reasons we are of opinion that the plaintiff is the son begotten 
of Amir Hossein’s body, and that during Amir Hossein’s lifetime he was always 
treated as his legitimate son It has been held by the Privy Council, that from 
such a uniform course of treatment, an acknowledgment of legitimacy,under the 
Mahomedan law may fairly be inferred , and having regard to the circumstances 
set forth above, such inference in this case seems to us to be just and proper. 
(See Ashritfood Dowlah Ahmed Hossein v. Jlydet Hossein Khan, 11 Moo T.A., 94) 

" The Plaintiff, therefore, though born out of wedlock, was legitimated by 
this acknowledgment, and is entitled to succeed to the yiroperty left bv Amir 
Hossein as his legitimate son. 
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[863] ‘ ‘ In this view of the case, it is not necessary to decide whether 
Mussumat Domni had been, as alleged by the defendant, married to Jummun 
or not. 

“ The appeal will be dismissed with costs.” 

The amount, or value, of the subiect-matter in each of the suits being less 
than Rs. 10,000, while, taken together the amounts in both exceeded it, upon a 
petition by Sadakat Hossein for leave to appeal to Her Majesty in Council, 
and for a certificate that the case fulfilled the requirements of s. fiOG of Act X 
of 1877, the order ol the High Court admitting the appeal was preceded by a 
judgment (PONTIFEX, J ), in which it was jiointed out that a question of law 
might be said to have arisen. Tlio jiomt was thus stated in the judgment 
(28th January 1884) ~ 

‘‘ Now, in Selim’s suit, the first Court held that Amir Hossein was 
married to Domni, and that Sell in was his legitimate son The High Court on 
appeal held that the marriage was not jiroved, but that Selim was the son of 
Amir Hossein by Domni, and had been acknowledged by Amir Hossein, and 
was therefore entitled to liis property It appears, however, to have been 
alleged by the appellant that Domni, with whom Amii Hossein had been 
living, w'as in fact the w'lfe ol somebody else, and thus incapable of being the 
wife of .\mir Hossein That question does not appear to have been gone into 
by this Court This Court considered tfiat the finding that Domni liad a son 
by Amir Hossein, \vho was treated by Amii Hossein as a son, was sufficient to 
give that son a title. But referrijig to the case of Kkajah Ilidayut Oollah v. 
Roy Jan Khanwn (3 Moo. I. A , p 295), it appears that a substantial and at least 
arguable question of law may exist At jiage 318 there is a quotation from 
Macnaghten’s book, which tends to show that if the w'oinan was married to some 
other person, then her son could not be legitimated because she was incapable 
ofnemg the wife of Amir Hossein That question refers to the Sunni law, and 
the parties here are Shialis But this view of the law seems also to apply to 
Shiahs as appears b\ a passage in Baillie’s Digest of the Iinamia Law, page 289. 
The decision of the High Court in Selim’s case, of course, also governed the 
other case of Mahomed Yusuf I, therefore, tlnnk that there is [668] a 
substantial question of law involved in those cases, and 1 admit tlie appeals. 
But as it is not expedient that both appeals should proceed together before the 
Privy Council, 1 think the appeal forwarded should be that one in which 
Mahomed Yusuf is a respondent, as in that all questions in dispute may be 
decided The whole record, however, should be translated and transmitted to 
the Privv Council, and the other appeal should stand over until further 
orders ” 

Ml. /. F Leith, Q C , and Mr. R V. Doyne. appeared for the Appellant 

It was submitted that the title of Mahomed Selim to succeed to his 
father’s estate, as his legitimate son, failed , because the evidence showed that 
there had been a marriage, before his birth, between his mother Domni and 
one Jummun, which was subsisting at the time of her connection with Amir 
Hossein. It was not competent to the latter to give to the offspring of an 
adulterous connection the status of a legitimate son. He had not, however, 
on the evidence, shown any real intention to do so 

With reference to that part of the judgment of the High Court in which 
that Court declined to deal with the question whether or not there had been a 
marriage between the mother, Domni, and Amir Hossein, the father, it was 
argued that as legitimation of a son by evidence of treatment, or acknowledg¬ 
ment, took its origin in the presumptions of the Mahomodan law in regard to 
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marriage, there could he no finding of legitimation, wliere the marriage of the 
mother was not presumed. Legitimation was effected by, and through, pre¬ 
sumption of marriage. 

^ Reference was made to Baillie's Digest'of Mahoinedan Law, Haneefia, book 
V, “ Of Parentage ” , chapters I and II of “ Acknowledgment ”, 2nd edition, 
1875, pp. 406, 407, et seq , the Hedaya, volume III, p. 549, cited in the above . 
Macnaghten’s Principles of Mahomedan Law, cliapter VII, paragraph 33 , 
Macnaghten’s Precedents, chapter VI, case XLVl, also to Mirza Qaim Ah 
Beg V. Mussumat Hingun (3 S D. A., Sel. Rep., 152, 154) , Khaiah Hidayui 
Oollah V. Boy Jan Khanum (3 Moo I A , 295) , Ashnifood Dondak Ahmed 
Hossetn w. Hyder Hossein Khan (11 Moo I A , 94:), Mahammed Azmat Ah 
Khan v. Lalh Begum (L R. 9 I A., 8,1 1. K , 8 Cal , 422) 

[667] The respondent did not aiipoar 

Their Lordships’ Judgment was delivered by 

Lord Fitzgerald. —In this case some questions o( importance liave been 
raised, and their Lordships regret that they have not had the assistance of 
counsel appearing for the respondent. Their Lordsliijis are, thorefoi e, impressed 
with the propriety of not going beyond questions which are absolutely neces¬ 
sary for the purpose of their decision. 

The real issue in this case, and the onl\ issue u]ion which their Lordslups 
feel it necessary to decide, is whether Selim,—wlio was lieyond (luestion the 
actual son of Amir Hossein bj' a woman known as Doinni,- -had been so recog¬ 
nized by Amir Hossein as to give him tlie status of a son capable of inheriting. 
The suit relates to the propeitv of Amir ITossein He died in the year 1866 , 
and if Selim is in the position of having the rights of a son in leference to heir¬ 
ship, the plaintiff in the case, who claims as the assignee of his interest, is 
entitled to succeed. A question of importance was raised by the counsef for 
the appellant. He contended that Selim could not be treated as having 
acquired the status of a son capable of inheriting, because he alleged that 
the intercourse- between Amir Hossein and Doriini was an adulterous 
intercourse, as she had been previously married to a ])eison then and still 
living, and that, consequently, whether her connection with Arnir Hossein 
was preceded by a marriage ceiemony with him oi not, vet still the intercourse 
was adulterous, and that, according to Mahomedan law, the issue of that adul¬ 
terous intercourse could not inherit as heir or aciiuire the status of a son by 
recognition. It, therefore, becomes necessary to consider, in the first instance, 
whether the alleged marriage of Donini to a man named Jummun has been 
established by satisfactory proof .lummun appears to have been a person of 
somewhat the same degree in life as Domni, whose father’s name was also 
Jummun. This marriage, if it took place at all, would have occurred shortly 
before or somewhat about the same period as the alleged marriage betwen Amir 
Hossein and Domni. The alleged marriage of Jummun with Domni is said to 
have been somewhere about 1852 or 1853, and the alleged marriage of Domni 
with [ 668 ] Amir Hossein must have taken place about the same period. Amir 
Hossein died in 1866, leaving Selim, his son, then about eight or nine years of 
age, which would have made him born in 1857 or 1858. Another child had 
been born of the intercourse between Amir Hossein and Donini about four years 
before ; so that the marriage between Amir Hossein and Domni, if it ever took 
place, is referred to about the same period as the alleged marriage between 
Jummun and Domni. 

Now the account given by Jummun is certainly one of an incredible 
character. The statement is that he became acquainted with Domni when he 
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went to live in this particular village. [His Ijordship then examined the evi¬ 
dence as to the alleged marriage between Jummun and Donini and concluded as 
follows:—1 

Their Lordships have then come to the conclusion that the parties fail to 
establish this marriage between Jummun and Domni. That relieves them from 
offering any opinion upon the very important question of law which was raised 
by the counsel for the appellant, namely, whether, if there had been this mar¬ 
riage, the offspring of an adulterous intercourse could be legitimated by any 
acknowledgment The absence of reliable proof, such as their Lordships could 
act upon, of tlio marriage of Domni and Jummun, appears to their Lordships to 
relieve the case from fuithei’ difficulty They do not intend in the least to 
depart from the statement of the law upon an appeal to the Privy Council in 
the case of Mahomed AzmalAh Khan v MtiS'sumat Lalli Begum (L R, 9 I. A., 
8 , I. L. E., 8 Cal, 129), which is as follows —‘ Their Lordships are relieved 
from a discussion of those authorities, inasmuch as the rule of Mahomedan law 
has not been disputed at the bar, vi>!, that the acknowledgment and recognition 
of children by a Mahomedan as his sons gives them the status of sons capable 
of inheriting as legitimate sons, unless certain conditions exist, which do not 
occur in this case.’ Their Lordships do not intend at all to depart from 
that rule, or to throw any doubt upon it. The Judge of tlie Primary Court who 
saw and who lieard the witnesses, and tiie Judges of the Supreme Court who 
examined into the evidence afterwards, concur in opinion that tliere was suffi¬ 
cient evidence of the acknowledgment bv Amir Hossem of Selim as his son, from 
[669] wliich an inference is fairh to be deduced that the father intended to 
recognize him and give liim the status of a son capable of inheriting Upon 
that point both the Couits come to one conclusion, and that conclusion tlieir 
Lordships adopt They think tliat tlie status of Selim as son lias been suffi¬ 
ciently established by i-ecognifion so as to enable him to claim as lieir. Other 
questions have been laised m the ease , but, in accordance with wliat has been 
stated as their Lordships’ view, tliay think tliey ought not in a case of this 
kind to go beyond what is necessary for the decision. 

Their Lordsliips will, therefore, hurably advise Her Maiesty to dismiss the 
appeal, and to affirm tlie decision of the Court below' 

There will, of couise, be no costs m this case. 

Appeal dtsmmsed. 

Solicitors for tlie Appellant Messrs Watkins and Laltey. 

NOTES 

[HAHOMEDilN LAW-ACKNOWLEDGMENT AND LEGITIMACY— 

The mote aetnowlcdgmcnt of paternity i‘i m^suflicicnt, it should be of sonship —(1860) 
11 M I A , 94, (1893) 21 C.il , ObO (670), for ,in .ickiiowledginent to be valid, the 
patermtx must be unoeitaiii eithci as regards the faet or time of marriage with reference to 
the child’s birth and thoie should have been no impodim nl. to .i valid marriage —10 AIL, 
289 on appeal from 8 All , 234 

Thus, acLnowh'dgmcin, has no effect where the facts of parentage are known, ( 1881) 10 
AIL, 289 (3‘10), (1886) 11 M T A 94 subsequent marn.ige mungr previous marriage); (1900) 
27 Cal. 801 , 9 C.W N. 3.52 (offspring of illegitimate intercourse) , (1896) 23 Cal., 1.30 fvoid 
marriage , (1903) 26 AIL, 108 (mother having been mained to another) .5 W. R , 4 , 26 W. R. 
26 (sLavery of the mother is no bar as regards the status of the son), 21 Cal. 666 9 C.W.N 
352 (difference in religuift, gwne),'} 
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JDGGUT caUNDER DUfT V. RADA NAtH DHUB [1884] I.L.B. lO Cal. 6?li 

[10 Cal. 669] 

APPELLATE CIVIL 

The I2th May, 

PBEyENT 

Sir Eiciiaru Garth, Kt., Chief Justice, and 
Mr. Justice; Leverley. 

Juggut Chuniler Dutfc.Pldintill 

veri,us 

Rada Nath Dhur.Defendant.' 

Pattnershtp—Unit an account—Intioihicnon o! uewmcnihci into firm — 

Contract Act IX oj lh72, s >iC)3, cl 6 and ,s —Jui isdidion. 

The effect of cl 6 of s ‘253 of the Coutr.ict Act i-, not to reiidef an assignment of a share 
in n partnership concoin illegal or void as between the ptrties to the .issigiunent, but only so 
far void as between those paities and the othei paitncrs as to cause an immediate dissolution 
of the partnership 

If no assent is given by the other paitners to the assignment, the assignee is upon 
dissolution at liberty to sue for an account and foi distribution, not .is a paitiiei, but as 
assignee of the right of his .issigiioi in the paitncrshij) pioperty 

Section 265 of the Uoiitr.ict Act cominonted on 

The plaintiff in this case stated tliat, in tlie yeai 1284, Rada Nath Dliur, the 
defendant No. 1, and one Gopal Chundei Dliur opened a shop agreeing to share 
piofit and loss equally between tliem, this business being managed by Mohesh 
CIi under [670] Bose, Nobin Chundei Doss and Nobo Kumar Natli (defendants 
2, 3 and 4), as gohinastas 

That on the 12tli March 18H0 Gopal Chunder Dhui sold his share in the 
business to the plaintiff and Modhu Sudun Roy undei aiegisterod deed of sale , 
that, subsequently to this sale, the defendants 2, 3 and 4 colluded with 
Rada Nath Dhur (defendant No. 1) and collected and appiopriated moneys 
owing to the firm, that he, the plaintiff, on the lOtli AgJiian 1287 (25th 
November 1879) purchased the shaio of Modhu Sudun Roy , that lie demanded 
from the defendants the papers and books of the firm and asked for an account, 
hut on their at first promising to comply and then failing in their promise, he 
tiled the present suit against them on the 28th November 1880, asking for an 
account. 

Defendant No. 1 contended that all that the plaintiff purchased in 1880 was, 
the articles in store and the debts due to the concern, and that tlio assignment 
was made secretly and without Ins consent, and further contended tliat the 
business had been closed since 1286 (April 1880), and that nothing was due to 
the plaintiff. 

The other defendants contended that, being gohinastas only, they were not 
liable to be sued. 

The Munsif found that the plaintiff had obtained possession of Gopal 
Chunder Dhur’s share in the business, and that theio was evidence to show 
that the defendants had at one time agreed to account, but that the business had 

* Appeal from Appellate Decree No. 2331 of 1882 iig.unht the order of Colonel T Lamb, 
Deputy Commibsioiier of Nowgong, dated the 28th of August 188‘2, revei.sing the ‘decroai of 
Gunabhi Ram Borua, Munsif of that district, dated the 21st of September 1881. 
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closed in 1286; that the plaintiff was entitled to an account from the defendants, 
and after going into tlie accounts he made a decree in favour of the plaintiff for 
Es. 442-15-12. 

The defendants appealed to the Deputy Commissioner, contending that a 
new partner could not be introduced into tlie business without the consent of 
the other partner, under s. 253, cl. 6 of the Contract Act. 

The Deputy Commissioner, after stating that it appeared that Gopal 
Chunder Dhur had mtioduced the jilaintiff into the business without the con¬ 
sent of Eada Nath, and that the plaintiff had not asked for a dissolution of the 
partnership by his plaint, but had sued for an account, held that the sale 
to the plaintiff in [6713 1880 was invalid, as it introduced a new partner into 
the business without the consent of the other partners, and he, therefore, 
reversed the decision of the Munsif. 

The plaintiff appealed to the High Court. 

Baboo Bhooban Mohan Dass lor the appellant contended that the plaintiff' 
was entitled to sue for an account, and that one partner was at liberty to sell 
his share without the consent of the othei partners, and that it having lieen 
found by the Munsif that the defendants had recognized the sale by allowing 
the plaintiff' to take possession and by promising to render him an account, 
s, 253 of tlie Contract Act should not have been applied when these facts had 
not been displaced 

Baboo Hiui, Mohnu ChuckcibuU for the respondents cross objected, that 
under s. 265 of the Contract Act tlie District Judge alone had jurisdiction to 
tiy the case , 

Judgment of the High Court was delivered by 

Garth, C. J. (BEVEBLIiV, J., concm ring).- -The plaintiff’s case is that the 
defftidant No 1 and a person named Gopal Chunder Dhur opened a shop and 
carried on business in co-partnership toi about three years Gopal Chunder 
Dhur then sold )iis share to the plaintiff, and the plaintiff' says that after 
this purchase he continued to cariv on the liusiness with the defendant No 1, 
liut that the defendant No 1, in collusion with the other defendants, who are 
his gohmastas, have been receiving moneys due to the firm, and keeping back 
papers and accounts iii fraud of him, the plaint'. 11. He, therefore, brings this 
suit against them foi production of the pajjers and foi an account. 

Two of the defendants say they have nothing to do with the partnership, 
and that they are merely employed as gohmastas. But the defendant No. 1 
says that the business has been closed since tlie end of tlie Bengalee year* 
1286, and that nothing is due to the jilaintiff. 

Tlie Munsif found, as a fact, that the business was closed at the end of the 
year 1286 , but he tsonsidered that the jilaintiff was entitled to the investigation 
which he claimed, and after appointing an ameen and examining the accounts, 
he made a decree in the plaintiff’s favour for Es. 442-15-12 

[672] The Deputy Commissioner took a different view. He considered 
that the purchase by tlie plaintiff' from Gopal Chunder Dhur of the share in 
the partnership was invalid, and that (apparently*for that reason) the plaintiff 
had no right to sue the defendant for an account. 

It has now been contended before us that the view taken by the Deputy 
Commissioner was wrong, and that the judgment of the Munsif ought to be 
restored. 

We think it doubtful, however, whether, upon the plaintiff’s own 
showing, and upon the facts found by the Munsif, the plaintiff' is entitled to a 
decree. 
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It is not actually stated in the plaint, although it may certainly be inferred, 
that the business of the partnership had been carried on up to the time when 
the suit was brought in November 1880. 

The defendant No. I says that this was not so, and that the business 
came to a close at the end of the Bengalee year 1286, which would be about 
the llth of Apiil 1880, or about a month aftei the plaintiff bought his share in 
the concern; and the defendant No. 1 also says, though the fact is not distinctly 
found by either Court, tliat the sale of the share to the plaintiff teas made 
secretly, and loithout his consejit 

Now, the Deputy Commissioner is so far right in his view of the law that 
no partner has a right to transfer his share in Che partnership to a stranger 
without the consent of the other partners. {See cl. 6 of s. 253 of the Contract 
Act.) 

But the Deputy Commissioner does not quite understand the true meaning 
of this rule. Its effect is, not to render an assignment of a share in a partner¬ 
ship concern illegal or void as between the paities to the assignment, but only 
so far void as between those parties and the other partner or partners, as to 
cause an immediate dissolution of the partnership. 

In other words, one partner cannot by assigning his share make any one 
else a partner in his stead with his co-paitners , and therefore upon his assign¬ 
ing his share the partnership ceases to exist, unless tire other partners consent 
to accept the purchaser as a partner in the place of the latter. 

If they do so consent, the partnership may continue to be carried on as 
before. If they do not consent, the plaintiff would, [6733 upon the dissolution, 
have a right to sue, not as a partner, but as an assignee of the rights of his 
assignor in tlie partnersliip property, for an account of that property, and for 
such a distribution share as belonged to hie assignor. , 

Now, in this case, it does not appear to have been distinctly found by 
either of the lower Courts whether the defendant No 1 consented to receive 
the plaintiff’ as a partner in the concern oi not. The defendant No. 1 says 
that the transfer was made secretly and without his consent. and, although he 
says that the business continued to be earned on for about a month after the 
transfer was made, it does not appeal whether the plaintiff was considered to 
have any share in it. 

It will be found that this point has a very material bearing upon the 
question whether, in point of law, the plaintiff has any right to bring this suit. 
♦ If he never became a iiartnor witli the defendant No. 1, he might, as I 
have ]U8t now explained, have a right, ruit as a part-ier, but as an assignee of 
Gopal Chundcr DJmr’s share, to sue for an account against the defendant 
No. 1, and the judgment of the Munsif may then be substantially right; 
although it is difficult to see how the plaintiff would have any light of suit 
against the defendants Nos. 2, 3 and 4 if they were only gohmastas. 

If, on the other hand, the plaintiff', after the transfer to him, became a 
partner with the defendant No. 1 for ever so short a time, and that partnership 
came to an end on or about the llth of April 1880, then we think this suit 
would come within section 265 of the Contract Act, and could only be brought 
in the Court of the District Judge. 

This principle seems now to be pretty clearly established by several deci¬ 
sions in this Court. It has led to a good deal of inconvenience and injustice 
that suits of this description should only be brought in thb Court of the Dis¬ 
trict Judge; but so long as that section continues to be the law, the Court has 
no power to prevent the mischief. 
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It was certainly a matter of doubt at one time, both in this Court and 
elsewhere, whether the provisions of s. 265 were not intended to provide 
additional remedy otherwise than by a [674] regular suit in cases where a 
partnership had determined. But the Civil Procedure Code has provided no 
other proceeding except a regular suit, under which accounts may be taken 
under such circumstances, and it has accordingly been held in several subse¬ 
quent cases in this Court that a regular suit is the only teraedy, and that such 
a suit can only be brought in tlio Court of the District Judge. See Pro&ad 
Dass Midlick v Busstck Lall MiiUick (1. L. E., 7 Cal., 157), liamayya v. 
Chandra Sekara liau U L E., 5 Mad., 256), Ilarnnou v Delhi and London Bank 
(I. L E., 4 All, 437), Soiabji Fnrdunji. v Didahhhhai Ilaiyovandas (I. L. E., 
5 Bom., 65), Ladnbhai Prcnichand v lieuichand Fewc/iundCl.L.E., 6 Bom., 143), 
Barn Chutulcr Shaha v Manick Chandcr Banikya, (I L E., 7 Cal, 428). We 
think therefore that, as the Deputy Commissioner has misconceived the effect 
of the plaintiff’s purchase, and as neither Court has tried what appears to be a 
very impoitant question in the case, namely, whether the plaintiff ever really 
became a partner in the concern with the defendant No 1, the case ought to 
go back to the Munsif’s Court foi re-trial , and if in the result it siiould turn 
out that the suit can only be lirought in the Court of the District Judge, as 
being a suit by an accfepted paitner after detei mmation of the partnership, the 
plaint should be given back to the plaintiB to be tliero presented The plain¬ 
tiff, we jiresume, will not be proiudiced, so far as limitation is concerned, 
because ho would have brought this suit bona fide in a Court whicli has no 
jurisdiction to entertain it 

Case lemanded. 


NOTES. 

• t The Tiidi.in Contr.ict Ac-t, ISVvJ, •,€< . '2(i5, w.is amended lu 188(> bv Act IV of 1880, sec. 1, 
which omits the old explanation of the term “ Court ” 

As regard-, the .issiguce’s rights, .sec the Notes of Messis Pollock A Giulia to sec. 25d of 
the Indian Conliacl Act, 1872, (1918) III Kdu , p G58 ] 


[675] APPELLATE CIVIL. 


The ITtli Apt iL, 18SL 
PllESENT 

Mr. Justice McDoNEUii and Mr. Justice Field. 


Ashanullah .Plaintiff 

<1 

Kail Kinkur Kur and others.Delendants.' 




Paktitiun—Joint property consistnu) of several houses—Principle of 
partitton—Commission cf paitition—Act XIV of 1882, s. 896. 

Whore m a suit for partition possession was sought of a definite share of a property con¬ 
sisting of a nuiiiber of houses Held, that the principle lu such cases i.s, that if a property can 

• Appeal from AppclLitc Pocree No. 1928 of 1882, against the decree of Baboo Uma 
Churn Kastogiri, Subordinate Judge of Tipperah, dated 22iid June 1882, iriodif\iiig the decree 
of Baboo Protap Chunder Moisoomdar, Ufiiciatnig First Muiisif of Jiloradnagore, dated 13th 
of July 1881. 
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bo partitioned without destroying the intrinsic value of the whole property or of the shares, 
such partition ought to be made , but where partition cannot be made without destioving the 
intrinsic value of the property, then a money compeusation should be given. 

In this suit the property, of which partition was claimed, was said to 
consist of ten houses. The houses were originally in the ]oint possession of 
three brothers, the defendants The shares of two of these brothers, being a 
10-anna 13 gunda 1 cowri 1 krant portion of the whole property, were 
purchased by the plaintifl' at an execution sale. The principal defendant, the 
brother who still retained his share, contended, that partition of I'lviah dwell¬ 
ing-houses could not be legally made. TIio Munsif found that one of the ten 
houses was not then in existence, and ordered that nine of the houses should 
be partitioned, and directed that a valuation of the nine houses should be made, 
and a two-third share thereof be made over to the ijlamtih who should be at 
liberty to remove them, but as regards tlic tenth house no ordei was made, the 
Munsif stating that as to this house he left the plaintiit to seek such remedy 
as he might be advised. The Suboidinate Judge modified the decree, and 
ordered that the houses should be valued by an expert in execution ol the 
decree and two-thirds of the value with interest be given to the plaintiff. 

The plaintiff appealed to the High Court 

[676] Baboo Chunder Madhtih Ghose, for the Appellant, contended tliat tlie 
decree of the lower Court limiting the plaintiff’s claim to a two-third share in 
felie value of houses was had in law 

Baboo Boikanto Nath Dos'i for the Respondents 

The Judgment of tlie Court (McUoNELii and Field, JJ ) was delivered by 

Field, J.- —The plaintiff' m tins case purchased two-tlurds of a propel tv 
consisting of ten houses. One of these liouses lias since fallen down, or other¬ 
wise been destroyed, and the present dispute concerns nine houses only T^ie 
plaintiff sued to have a partition, and lie said that lie intended to break down 
and remove those houses, of which he would obtain iiossession by this 
partition. 

The Munsif gave him a decree for six'houses out of the nine, holding that 
this was the arithmetically proportionate shaie of the property. An appeal 
was then preferred to the Subordinate Judge, and the Subordinate Judge, evi¬ 
dently influenced by the idea that the case was a hard one, directed that the 
houses should be valued, and that two-thirds of the value, together with legal 
interest, should be given to the plaintiff' 

* The plaintiff' now contends that the Subordinate Judge had no right to 
give luni the price of the houses instead of the houses tlieinselves, and we tliink 
that upon this bare contention the plaintiff is entitled to succeed The prin¬ 
ciple in these cases of partition is that if a property can he partitioned without 
destroying the intrinsic value of the whole property, or of the shares, such 
partition ought to he made. If, on the contrary, no partition can be made 
without destroying the intrinsic value, then a money compensation should be 
given instead of the share which would fall to the plaintiff by partition 

In the present case the defendant did not object before the Subordinate 
Judge that the nine houses could not be partitioned without destrfiving the 
value of the property. He did not object that no tliree houses could be given 
to him which would bear a fairly proportionate value to the whole of the pio- 
perty. We think, therefore, that the decree of the Subordinate Judge is 
erroneous and must be set aside. 

We have, however, to point out that the Munsif committed [677] an 
error in directing six houses out of the nine to be given to the plaintiff without 
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specifying which six houses should be given. In other words, he should have 
proceeded under the provisions of s. 396 of the Code of Civil Procedui'e, and 
we direct that having determined what portion of the property ought to be 
given to the plaintiff as representing the two-thirds which he obtained by 
purchase, the Munsif do proceed to embody in his final decree the result of 
the Commissioner’s investigation and report 

We^do not think that this is a case in which we ought to give coats. 

Case remanded. 


NOTES. 

[PARTITION— 

Afl regards the general principles iinderhing the actual allotment of shares, see also 
(1905) 7 Bom., L.R., 482 (485), as regards giving money compensation m lieu of shares, see 
(1907) r. W. R., 52.] 
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APPELLATE CIVIL 

• The Sist April, 18H4 

Present 

Mb. .Tustioe Tottenham and Mr .Tustice Norris. 


Anundo Bai and otliers.Defendants 

im sus 

Kali Pi’osad Singh and another.Plaintiffs.' 


Ghatwah tenures of Kharitkpore—Transferability of Ohatwah tenures — 
Mitakshnra law inapplicable to ahatwah tenure—Family custom 
inapplicable to qhatwali tenure. 

A ghatwah tenure in Kharukporo is transferable if the zemind.ar absents and accepts the 
transfer. 

Such assent and acceptance maj bi' presumed from the f.aot of the zemindar having 
made no obiections to a transfer for a period of over twelve years, and when such a fact has 
been found a Court ought to recognize such a transfer. 

In a suit brought to recover possession of a ghatwah tenure situated m Kharukpore 
which had been brought to sale in execution of a decree against the previous ghatwah and 
purchased by the defendants, the plaintiffs sought to relj on the Mitakshara law and certain 
family custom for the purpose of estalilishing their right. The lower Court applying such 
law and custom found that the tenure was transferable, and that it was joint ancestral pro¬ 
perty and gave the plaintiffs a decree for*two-thirds of the property and the defendants a 
decree for the remaining one-third, holding that to be the extent of the previous ghatwah 
interest which had been purchased by the defendants. 

[678] Ifeld, on appeal, that the decision of the lower Court was erroneous. That in dealing 
with a ghatwah tenure the Court must have regard to the nature of the tenure itself and to the 
rules of law laid down in regard to such tenures and not to any particular .school of law or 
the customs of any particular family, and that a ghatwaii being created for a specific purpose, 
has its own particular incidents and cannot be subject to any system of law affecting only a 
particular class or family. 

• Appeal from Original Decree No. 114 of 1882, against the decree of Hafiz Abdool 
Kttrreem, Khan Bahadoor, Second Subordinate .Tudge of Bhagulporo, dated the 18th of 
February 1882. 
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In this case fclie plaintiffs sought to recover- possession of a ghatwali rnehal 
named Kharna, appertaining to the mehals of Kharukpore in the district of 
Bhagulpore. 

The plaintiffs alleged that the family of. plaintiff' No 1 was governed by 
the Mitakshara law, and by a special family custom tliat tlio eldest son became 
the raalik of the estate, the otlier members of the fannl\ being entitled to main¬ 
tenance That, in accordance witli such custom, Tekait Meghra] Singh, 
the father of plaintiff No. 1, held possession of the ghatwali mehal in question 
till the 13th July 1868, on which date he was noininalh, tliough not actually, 
ousted bv the ancestors of the defendants who purchased the rnehal at a sale in 
execution of a decree obtained against him on the 18th .Jul^ 1862 The plain¬ 
tiff's further alleged that the purchasers, although the^ got the writ for posses¬ 
sion, issued and gave a receipt in the usual wa^ puiqioi’ting to liave obtained 
possession on the 19th Bysack 1276 Fusleo (loth Apiil 1869), mie.ditv did not 
take actual possession till the month of Assin 1287 Fuslee (Septomher and 
October 1879), that Tekait Meghraj Singh died in Bhadoi 1278 Kusloe (\ugust 
and September 1871) , and that after his death the plaintiff No 1, m confoi- 
imty with the family usage, ae(|uired the riglit to take exclusive possession of 
the mehal n&w claimed „ 

The iilaintiffs also alleged that there was no legal necessity for the debt 
incurred by Meghrai Singh in respect of which the iriolial was hiought to sale, 
and that it was incurred without the consent oliilaintifi No 1 The alienation 
to the predecessors of the defendants was had and invalid as against plaintiff' 
No. 1 , and that by their purchase at the execution sale t!ie\ got only the right 
and share of Meghraj Singh in the mehal 

Previous to the suit being brought, [ilaintiff No 1 sold a iO-anna share in 
the mehal to plaintiff' No 2^ and the suit was [679] accoidmglj brought,liy 
them both, and they contended that the defendants acquired no light to posses¬ 
sion of the mehal as against them b> \irtuo ol thou predecessors’])urchase at 
the sale in execution of the deciee against Meghrai Kuigh. The defendants 
opposed the plaintiffs’ claim on the following amongsi otliei giounds, ris. — 

That they and their predecessors had held possession of the mehal since 
the date of the auction purchase, and tliat the suit being one foi the puipose 
of setting aside that sale, it was barred as having been brought more than one 
year after tlie date of the sale , and that even if it were held that it was not 
barred on that account, it was still bailed by the fact that Ihey liad held jiosses- 
sion for more than twelve years That although tiie mehal Khaina was formerly 
a ghatwali tenure, that tenuie was abolished previous to tfio date ol the sale. 
That according to the practice of the gfiatwah tenures situated m the mehal 
of Kharukpore, the holder had a full proprietaiy nglit, and could sell or transfer 
the tenure , and that the son acquired no right of iiartnorship with his father 
during the father’s lifetime They also denied that iilamtiff No 1 alone was 
entitled to succeed bv inheritance and pleaded tliat otliei similai gliatwali 
mehals belonging to Meghraj Singh had been sold in execution of decrees 
against him, and that plaintiff No J had remained silent and made no claim 
with respect to them , and that in respect ol the mehal m suit he had been per¬ 
fectly well aware of the proceeding in the suit m which the sale took place, and 
hod not made any objection thereto. 

The lower Court held that the suit was not barred by limitation, and that 
the ghatwali tenure had not been abolished as pleaded by the defendant, that 
the practice alleged by the plaintiffs, that the eldest son succeeded the father 
as gliatwal, was prov'^ed, and that the tenure m suit was not divisible, but was 
transferable. The Court also found that tlie mehal was joint ancestral propeity 
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subject to the Mitakslmra law, and gave tlie plaintiff a decree for two-thirds 
of the mehal, and the defendants the remaining one-third, holding that to be 
the extent of Meghraj Singh’s interest in the tenure 

During the course of a very lengthy judgment, m which the [680] Court 
went very fully into the evidence and the authorities on the subject, the follow¬ 
ing cases were referred to Deendyal Lai v. Jugdaep Narain Singh (I. L. R., 3 
Cal, 198 , L. R , 4.1. A , 247) ; Bajah Lelanund Singh Bahadoor v. The Govern¬ 
ment of Bengal (G Moore’s 1. A , 101) Bajah Lelanund Smqh v. The Government 
(S. D A , 18G0, 219), Mnnrunjun Singhv. Bajah Lelanund Singh (3 W. R., 84), 
Bajah Lelanund Smqh Bahadoor v‘ Thakoor Munrunjun Singh (13 B.L R , 124), 
Lelanund Singh Bahadooi v Thakooi Munrunjun Singh {i L R., 3 CaL, 251), 
ILirlal Singh v. Jorairun Singh (6 Sel Rep , 169) , ThaHSoor Kopilnath Sahi Deo 
V. The Goveinment (22 \V. R., 17) , Bajah Bam Nataiii Singh v Pertiim Singh 
(20 VV.R , 189, 11 R L R., 397), Chnitamun Sinqhv. Noirlnkho Konivart (I.L.R., 
1 Cal., 153) , Doorga Pei shad Smqh v. Dooiqa Koniran (T. L. R , 4 Cal., 190 , 
L. R., 5 J. A , 190), Mahauim Hnanalh Koae v Bohoo Bam Naiain Singh (9 B. 
L R , 274) , Bajah Lelanuiul Smqh v Dooi qabuttij (W. R , 18G4, 249) , Lalln 
(tooman Smqh v (hunt (11 W R , 292) . Grant v Banqshi Deo (15 W. R., 38, 
G B. li. R , 652), Joqcvvai Sirkar v. Nimai Knnnakar [1 B L. R (short notes 7)]. 

The defendants being diss.itisfied witli that decision now appealed to the 
High Court and the plaintiff preferred a cross-ajipeal 

Mr. Puqh and Baboo Bash Behan Ghose and Moonshi Mahomed Yusoof 
for the Appellants 

The Advocate-General (Mr Paul), Mr Evans and Rahoo Nil Madhnb Sen 
for the Respondents. 

The Judgment of Llio Higli Court (Tottenham and Norris, JJ.) was 
delivered by 

Tottenham, J.—This is an ajiiieal from a decree of the Subordinate Judge 
of Bhagiilpore made in a suit hiought by the iilaintiffs-respondents lo recover 
possession of a ghatwali nielial named Kharna from the defendants-appellants 
who, or tlieir predecessors, purcliased it in 1868 at a sale held in execution of a 
decree against [881] tlie then ghacwal, Tekait Meghrai Singh, father of the 
plaintiff No 1 

The i>laintiHs’ ca.se was that from the nature of the tenure in question 
and under the pnnciples of the Mitakshara law governing the Tekait’s family, 
tlie alienation was invalid, and that plaintiff No. 1 as eldest son of Meghraj 
Singh was entitled to hold the estate on the death of his father Plaintiff No. 2 
joined in the suit as purchaser liom plaintiff No. 1 of tivo-eighths of the latter’s 
interest , 

The case is in many respects a peculiar one, and the decision of the lower 
Court partakes also of that character Both -.,do3 have objected to it by way 
of appeal and cross-appeal 

In a case of this kind it might have been expected that the plaintiffs 
would haV'e relied simiily on the inalienable character of a ghatwali tenure, 
the purpose for which it was created necessitating its being protected from 
seizure and sale for debt, as well as its iinpartibihty. 

But the plaint sliows that the plaintiffs rely chiefly on the Mitakshara law 
modified by a familv custom that tlie eldest son alone succeeds to possession. 
It IS alleged that the late liolder, though by family usage sole possessor, was 
precluded by tlie Mitakshara law from encumbering or alienating the tenure, 
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except for family necessity, without tlie consent ol his son, the plaintitl, who 
was adult at the time the debt was incurred which formed the basis of the 
decree under which the sale took place. 

The plaintiffs, therefore, evidently rely chiefly on the Mitakshara law, but 
further appeal to the nature o( the tenuie as rondeniig the sale invalid. 

The peculiarity of the defence is that while it domes that jilamtifl No. 1 
acquired any right in the property under the Mitaksliaia law by his birth, and 
contends that the father was sole propiietor fully competent to deal w'ith it, 
still it raises the plea of limitation on the gipuiid tiiat the light to sue accrued 
on the date of sale, whereas the suit was not instituted until more than 
twelve years afterwards. 

And to get over the difficulty in logard to the soi/.uio and sale of a 
ghatwali tenure, the defence alleges that the ghatwali tenure [682] was long 
ago abolished, and so the propoitv bocanio Meglnai Singh’s absolutely 

The somewhat mixed cliaractei of the pleadings mav be accounted for 
thus. Plaintiffs must have felt some diffidence m trusting simply or chieflv 
to the nature of the ghatwali tenuie as being indivisilile and inalienable, foi 
upon their own showing one of them had sold, and the other had bought, five- 
eighths of it just before the plaint was hied , and they were doubtless fully aware 
that in fact numerous similar ghatwalis ol Kharukpore, to which class the one 
jn question belongs, had actually been sold. Jt was convenient, theieforo, to 
put forward the Mitakshaia law which does allow alienations for necessity, 
and moreover the chief inducement to bring the suit was probably the success 
of other suitors in recent years in vecovei mg pioperty sold for theii fathers’ 
debts by the application of the Mitakshara law It was necessary , however, to 
fall back upon the nature of the tenuie as a ghatwali in older to allow the 
plaintiffs to count the period ol limitation fiom the time of Meghraj Singii’s 
death, rathei than from the date of sale, in the event ol plaintiffs being unable 
to establish their allegation that plaintiff No. 1 was (hsjiossossod only in 
1287-=(1879). 

The defendants would naturally wish to eliminate tlic Mitakshara law, 
except in so fai as it might help thou plea of limitation, and to contend that 
plaintiff' No. 1 had no interest whatovei in his tatliei’s lifetime, and could not 
object to any alienation effected during tfiat peiiod 

The lower Court evidently took mfinitc jiains witli tlie case, and recorded 
an extremely long and elaborate judgment It found that the ghatwali had 
not been abolished yet that it was transferable also that it was a joint 
ancestral property subject to the Mitakshara hw, niodifiod only by the custom 
which operated in this caso to make the pei'iod of limitation run from the death 
of Meghraj Singh, and not from the date of sale or of the adverse jiosseasion of 
the defendants, and finally that it was indivisible, and upon these findings it 
proceeded to give the plaintiffs two-thnds nf the propeity, and the defendants 
one-third, whieli the Subordinate Judge held w'as the extent of Meghraj Singh’s 
•interest in the ghatwah tenure. 

It appears to us that both jiarties are justified in objecting to»[683] the 
manner in which the case has been decided, tor it seems clear eitlicr tli.it the 
plaintiff's should have recovered the whole tenure, or that the‘suit should have 
been dismissed altogether The tenure being undoubtedly <i ghatwali, the lower 
Court we think made a mistake in attempting to apply to tho case tlic lules of 
the Mitakshara law. 

For we concur wn'th the learned counsel for the ajipellanta in his conten¬ 
tion that in dealing with a ghatwali the Court must have regard to tlie nature 
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of the tenure itself,and to the rules ol law laid down in regard to such tenures, 
and not to anv particular school ol law or to the customs of particular families. 
The incidents of a ghatwali tonuie are the same whether the ghatwal be a 
Hindu or a Mussulman oi a followei of any other system of religion, and the 
same ghatwali might be held successively by persons governed as to other 
property by totally different rules ol law. A ghatwali is created for a specific 
purpose, has its own particular incidents, and cannot he subject to any system 
of law affecting only a particular class or family. 

We tliiuk, therefore, that the lower Court was misled in its recourse to 
authoiities bearing upon the effect of the Mitakshara law on ancestral joint 
jiropcrty whethoi partible or impartible . and as to the obligation of sons to 
pay the debts of tlieir fathers, and the authorities cited*on those points seem, 
therefore, to us to aff'oid no assistance m disposing of this case 

The real and only material questions for us to decide are —fii si, whether 
tlie sale of this ghatwali in execution of a decree against the ghatwal was 
invalid and liable to he set aside by reason of the tenure being in its nature 
inalienable , and, secondii/, if tlie alienation was bad, aie the jirosent plaintiffs 
entitled to locover thespropertv The second question also involves one of 
limitation, 

As to tlie hist question there is doubtless authoiity lor holding that 
ghatwali lands aie not alienable eithei at tlie jileasure of the ghatwal tor the 
time being, oi for the jiayment ol his debts at the iileasuie of his creditors. 
Foi the nature of the tenure and the reason of its existence render it necessai’y 
that the holder ol the office of gliatwal bo secured in his enjoyment of the 
tenure. 

• [684] The jirincipal case cited to us by the learned Advocate-(hiiieral for 
the plaintiffs-respondents is that of Bajah bnIvionl Singh \ Bah anath Singh 
(L. R , 9 1 A , 104) But in that case the paiticular point decided b> the -ludi- 
cial Coinunttee, Piiv> Council, was that ghatwali lands could not be seized in 
execution ol a decree for the debts ol a former ghatwal as assets by descent in 
the hands of his successor. Then Lordships, liow'ever, expressed an opinion 
that the same consideiations on which the ghatwali should bedield to be 
indivisible would make it inalienable That case related to a jagir in West 
Burdwan to which Police services were attached, and it was considered to be 
analogous to one oi the Beerbhooui ghatwalis governed by Regulation XXIX of 
1814. Aiiothei case was cited to us in which a Division Bench of this Couic 
held 111 a Becond Appeal No 2451 of 1880 that a Sliikiiii ghatwali could not be 
seized in execution of a decree for debt. That too was a Boerlihoom ghatwali, 
and the objection was taken hv the Shiknii ghatwal before any decree was 
obtained 

The ghatwali in the present case is one of the Khaiukpore ghatwalis, and 
as regards them the Judicial Committee noted, without expressing dissent, that * 
transfers liave ti.ken place and have been recognized if made with the assent of 
the zamirrdar, while without that consent the Court has not recognized them. 
Precedents for these projiositions are to ho found in two cases mentioned by 
the lower Court .—Bajah Lelauund Sin^h v. Doorgabntty (VJ. R., 1864, 249) 
and Lalla Ooonmn Singh v. Grant (11 W R , 292). 

These decisions have not been overruled, but the Judicial Committee point 
out thjif) distinction between the ghatw^als of Boerbhoom and ol Kharukpore, 
that the former are appointed by Government and the latter by the zamindar, 

476 



KALI PROSAD SINGH &C. [T88iJ l6 Cal. 6dS 


As to the Beerbhoom ghatwals, Regulation XXIX ol 1814 expressly 
provides that they anti their descendants in poipetuit> shall be niaintained in 
possession of the lands so long as they pay their re\renue, and fulfil the other 
obligations of their tenure. 

It has been argued that the Kharukpore ghatwals are on the same 
looting as those of Reeibliooin, but this does not appeal [6833 to be the 
case, for besides there being no statutoi y provision in thoir favoiw, it 
appears from a description given of their status in the ludgment of the 
Privy Council in the case of Raja Lelanund Snu/h Bahadoo) v The Liovern- 
nient oj Bengal (6 Moore’s I A., 101) that the zainmdar retained in his 
bands the power of appointing ,and dismissing the gliatwals in case of thoir 
not performing the duties This seems to negative a right to hold from genera¬ 
tion to generation on payment of the rent reserved Be that as it may, we 
think that we must hold, upon the authority of the cases and upon the evidence 
of many such transfers having been effected and unquestioned, as well as in 
consideration of the long silence of the present plaintiff No. 1, and the silence 
too of his father while he lived, that a Khariikfiore gbatwali is transferable, 
if the zamindar assents and accepts the transfeiee, and in the present case we 
think the lower Court was pistified in lioldmg that the zamindar by making 
no objection w'ithin twelve vears of the sale acquiesced in it, and that the 
transfer was, therefore, one which the Court ought to recognize, and looking to 
the fact that the purposes for wliicli the Kliarukporo ghatwalis wore created 
no longer exist, we should greatly legret being comiiellod to come to a contrary 
conclusion. We accoidinglv decide the hist question in favour of the defen- 
dants-appellants, and hold that the sale was not invalid by leason of the 
inalienability of the gbatwali tenure 

And upon the second point, too, we think the plaintiffs must fail. 

For onlv as ghatwalsdiily appointed bv the zamindar could they estalihsh 
any claim to possession of the tenure, and they nowhere allege that they have 
been appointed ghatwals Their case was that plaintifls had a vested inteicst 
by his birtli in the gbatwali, but this wc have shown to lie untenable 

The result is that we decree the appeal of the doleiidants, and dismiss the 
plaintifls’ suit with costs of lioth Courts. 

« Appeal aUoiLcd 


NOTES. 

[This case was affirmed b\ the Pri\^ Council iii (1887) 15 Cal , 471 P.C. 

This ease was leferrcd to in y Hoin , IU8 (22(5) iii connection with tntnn tcnints. and 'u 
J4 Cal., 763- £• C L J , 583';--l‘2 C \V. N , I'Jd, ni conncctiou with dniiiaii teinnes 3 
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[ 686 ] APPELLATE CIVIL. 

The 2Mh April, 1884. 

Present: 

JIu Justice Wilson and Mr. Justice Tottenham. 

Nobin Chundei’ Ghowdhry and another.Defendants 

ver.sus 

Dokliobala Dasi.Plaintift ' 


Joint famihi —Pattition—Pienumption m to purchase in name of wife. 

In .1 suit for partition of joint famili property, it was found that certain property stood 
partly in the name of the vvifc of tho original propiictoi, mid parth in that of a daughter-in- 
law . Held, that a wife, a member of a joint family, is, as regards property held in her name, 
in the same position as her husband with respect to propcity acquiied in his name, and 
subject to the same piesumption iii fiivoui of tho joint family Chundet Naih Moitro v. 
Krislo Kotnul Stiujh (15 W B .157) followed , (Jlioirdhtom v Tai%m Kant Laluri Choicdhrit 
(11 C L R 41) distinguished 

The plaintiff on the allegation that she was a member of a joint family 
brought this suit for paitition against the other members of the joint family. 
The defendants stated, inter aha, that certain plots of land enumerated in tho 
schedule to the plaint were the self-aoquired proiievtios of Raunoni, the wife of 
the common ancestor, and Jadumoni, his daughter-m-law, and hold by them 
under three separate kobaUis or conveyances Tho Court of First Instance gave 
a decree to the plaintiff, and with respect to the properties in tlie names of tho 
ladies made this observation 

“ There is no independent proof as to tho source from which the purchase 
money of the land included in the tin oe kobalm came, whether or no it came 
from the Jndhann, or from whom tlie stndhana was acquired. On account 
of these deticiencies m the evidence and want oi reliable proof, the presumption 
would be against the ladies.” On appeal, tlie District Judge entirely concurred 
in the view of the lower Court. 

The defendant appealed to the High Court 

Baboo Hash Beiiari Ghose (with him Baboo Oolap Chimdci Siirar) for tho 
Appellants contended tliat the prosumption ol Hindu law that property jmr- 
chased in the name of one member is joint lainily property of all the members 
did not apjily to the pur-[687]chases by Baimoni and Jadumoni, and that the 
onus was on the plaintiff of proving that the pui chases in question vferebciiaini 
acquisitions with family funds. 

Babu Mohesh Chunder Chotvdhiy and Baboo Snsk Chmuier Ghowdhry 
for the Respondent. 

The Judgment of tlie High Comt (Wilson and Tottenham, JJ.) was 
delivered by 

Wilson « J. (Tottenham, J , conciirnmj).—-The only question argued 
before us is this, whether property acquired in the name of a Hindu lady, 
a member of a joint family, is presumably joint family property or not. The 

* Appeal from Appollalo Decree, No 766 of 1883, agaiust tho decree of S. H. C. Taylor, 
Esq.," Judge of Beernhoom. dated .HOth December 188'i, afhrmiiig the decree of Babu Miau 
Lai Chatterjee, Bubordinate Judge of that district, dated the 17tb April 1-882. 
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property in this case is found standing in the names of two ladies, members of 
a joint Hindu family and widows of deceased members of that family. An 
express decision on the point given m 1871 is that of Chunder Nath Mcntro v. 
Krtsto Komul Singh (15 W K., 357). The ]udgment was delivered by one of the 
greatest masters of Hindu law who has ever administered justice in this 
country. And we are not aware that that view has ever been questioned until 
now. It IS said that a recent decision of a Division Bench of this Court 
is in conflict with tins ruling. But it does not appear to us to be so. The 
case referred to is Chowdram v. Tarim Kant Lahirt Choicdhrg (ll C. L. E., 
41,8 Cal, 545). 

There the question considered was whether as between a husband or a 
purchaser at a sale in execution against the husband and the wife, there is any 
presumption that property standing in the name of the wife is lieid by her 
hmavn for her husband. That is an entirely dilierent question from that 
raised in this case, whethei a wife, a member of a joint family, is, as regards 
property held in her name, in the same position as liei husband with lespect 
to property acquired in Ins name, and subject to tlio same presumption in 
favour of the joint family. 

The appeal is dismissed with costs. 

Appeal dismissed 


[688] APPELIjATE CIVIL 

The ith Maach, 1884 
Present 

Mr. .Justice McDoneul anp Mr. Justice Fielu 

Raj Coomar Lail and others. Plaintiff's 

versus 

Bissessur Dvai and othens.Defendants. 

Tlindii Law — Mttnkshara — Adoption— Kayasthas — Sitdias—Admissions 

against intei est — Evidence. 

As a general principle Kay.isfcbas arc Hindus of the Sudr.i class and may, as such, 
adopt tbeir sisters’ son. 

This was a suit by the plaintitt's, who were the descendants of one Pahar 
Singh, against Nowrungi Lai, their father, Amani, their paternal uncle, and 
one Bissessur Dyal, for possession, among other things, of raouzah Jalwandohi 
by right of inheritance under the Mitakshara law Pahar Singh had several 
sons and grandsons, of whom the parties in the suit were the last* surviving 
descendants. Amani was born blind, and made a defendant ptoformd , Bisses¬ 
sur DyaJ was the sister’s son of Chandan, one of the grandsons of Pahar Singh, 
and was adopted by the latter by a deed of the 18th June 1856. Sometime 

* Appeal from Original Decree No. 139 of 1881. Appeal preferred on the 5th of .Tanuarj 
1879, in the Court of the Judge of Shahabad, against the decree of F'lrst Munsif of Buxar, 
dated 30th November 1878, and heard by the Subordinate Judge of Shiibabad, called up 
to this Court by an order, dated the 14th of June 1881. 
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after the adoption, Nowrungi Lai and Amani brought a suit against Chandan 
and Bissessur Dyal to set aside the deed of adoption, but on the 30th April 
1866 filed a petition of compromise in Court, whereby they contented them¬ 
selves with a small portion and gave up the rest of the ancestral property. On 
the 5th January 1871 Bissessur Dyal recorded his name as the owner of the 
property in the place of his adoptive father , and on the 26th November 1877 
presented an application in the Bevenue Office in pursuance of the Land 
Registration Act, whereupon the plaintitts filed their objection to the registra¬ 
tion of Bissessur’s name in respect of, among other properties, Jalwandohi ; 
but their objection was disallowed on the 8th April 1878 The plaintiffs then 
brought this suit on the 29th April asking for possession of 13 annas 
in Jalwandohi, that the compromise of the 30th April 1866 should be set aside, 
and that the deed of adoption might be cancelled. 

[689] Nowrungi Lai, tlie father of the plaintiffs, died before the suit 
came on for hearing in the Munsif’s Court. The defendant Bissessur con¬ 
tended chat Ins adoption was good, and that he had been in possession of 
mouzah Jalwandohi, which was self-acquired property ever since his adoption. 
The Munsif dismissed the case on the ground of limitation. He, moreover, 
held that the family was not joint, that Jalwandohi was self-acquired property, 
and intimated that there was nothing illegal in Chandan’s adopting his sister’s 
son. The plaintiffs appealed to the Subordinate Judge who reversed the 
Munsif's decision, and lield tlie adoption void, on the ground that Chandan 
being a Kayastha belonged to one of the superior classes. The defendant 
Bissessur appealed to the High Court, and at the hearing, the Court (Garth, 
C. J., and McDonell, J.) directed a further inquiry as to whether the plaintiffs’ 
family belonged to eithei of tlie three higher castes, and after a formal order of 
remand tiansferred the appeal to the file of the High Court The points 
ai\*ued at the hearing after such transfer to the High Court were—(1) whethei 
Jalwandohi was acquired out of joint funds , (2) whether the adoption was valid. 

Babu Guru Das Banne)'iee, Babu Prau Nath Pundit, and Babu Tarvek 
Nath Paht for the Appellants 

Babu Golap Sarkai, Mr B. E Twidale and Babu Bam Sukha Ghose for 
the Respondents. 

The Judgment of the Court (McDonell and Field, JJ ) was delivered 
by 

Field, J —The position of the family in tliis case will apjiear from the 
following genealogical tree . - - 

Pahar Stngh 


Bhagw.int Singh Kulwanth Singh Srichand 


Arant Chandan. Banvvan, ]ii.irned Badam Koer Daughter 

.1 i 1 

- Ram Ctuman. | 

Nowrungi Lai, Amani, Bi.ssessur Dyal. 

Defendant No 2 Defendant No 3 Defendant No. 1 

I 

Five sons=-Plaintiffs 

Pahar Singh had three sons--Bhagwant Singh, Kulwanth Singh [690] and 
Srichand. Of these three Srichand died without issue. Bhagwant Singh had 
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a son, Amrit. Amrit had two sons, Nowrungi Lai and Amani. Nowrungi is 
defendant No. 2, Amani is defendant No. 3, and is said to have been born 
blind and therefore incapable of inheriting Nowrungi had five sons, who are 
the five plaintiffs in the present case. Kulwanth Singh had two sons, Chandan, 
who died in Bhadro 1276, and Banwari, who died leaving a widow', Badam 
Kber, since dead. Kulwanth Singh had also a daughter, and this daughter’s 
son Bissessur Dyal is defendant No 1 

The present suit arises out of certain proceedings under the Land Eegis- 
tration Act of 1876 The plaint, after sotting out the members of the family, 
proceeds to allege that Chandan Lai, without tlie knowledge of the other 
members of the family, had concocted a deed of adoption , that under this deed 
Bissessur Dyal was adopted, and that this adoption, being that of a sister’s son, 
w'as invalid. It then recites that a certain suit was hrouglit by Now'vungi Lai 
and Amani as co-plaintiffs, and was terminated by a compromise on the 30th 
April 1866 The plaint then refers to another suit, the date of wliich is not 
given, as instituted by Nowrungi and Bissessur Dyal in collusion. It then 
refers to the registration proceedings and the cause of action is dated from the 
26th November 1877 when the defendant No 1 intervened in tliose pro¬ 
ceedings The plaintiffs allege that they, being the five sons of Nowrungi, and 
members of a joint family governed by the Mitakshara law, cannot be affected 
by any of the alleged collusive proceedings of their father, Nowrungi, of 
Chandan Lai or Bissessur Dyal. They ask that possession may be given to 
them of 13 annas 4 pie out of the 16 annas of mehal .Jalwandohi, pargana 
Chawsa, and some othei property specified in the plaint, that the fraudulent 
compromise of the 30th April 1866 may be set aside . and tliat the deed of 
adoption, dated 18th June 1856, mav bo cancelled. 

The Munsif, who first tried the case, dismissed it. He lield that the suit 
was barred by limitation, that part of the property claimed, viz , Jalwanddhi, 
was self-acquired, that the family was not joint, and without exactly deciding 
the question, he intimated liis opinion that the deed of adoption was good, and 
that the plaintiffs were not m a position to contest the validity of this adoption 

C691] The case then went on appeal before the Subordinate Judge, who 
reversed the Munsif’s decision, holding, amongst otlier things, that the adoption 
of Bissessur by Chandan, being that of a sister’s son, was invalid, as the 
plaintiffs being Kayasthas must be deemed to rank amongst the three higher 
Hindu castes. A second appeal was jireferred to the High Court, and on the 
14th June 1881 it was heard hy the learned Chief Justice and Mr. Justice 
McDonelIj, who is now a member of this Bench The portion of tlieir judg¬ 
ment with which we are concerned is as follows “ We think, therefore, that 
it 18 necessary, in order to come to a proper decision of the case, to direct a 
further enquiry as to whether the plaintiffs’ family, who are, as we under¬ 
stand, admitted to be Kayasthas, do belong to either ol the three higher castes, 
and as we think that it may be a matter of some difficultj to bring before the 
Court in the Mofiissil such evidence and information as w'lll enable it to decide 
that question satisfactorily, we think that our best couise will be to remand 
the case to the lower Court, as a matter of form, and then to briiig it uji to 
this Court and try it as a regular suit” The case is now, therefore, before 
us as an appeal from an original decree. 

On the 18th June 1883 an application was made to this Court, the purport 
of which was threefold that as the value of the suit was very small, 

the case might be heard upon the evidence taken in the vernacular, or that it 
might be translated by the Court without the parties being cliarged the 
expenses of such translation ; secmidly, that the appellants might be allowed to 
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put in certain documents as exhibits , and thirdly, that the appellants might be 
examined as witnesses orally, or upon commission. 

Upon this application it was directed, first, that the documents might be 
put in as exhibits subiect to any objection which might be made at the hear¬ 
ing , secondly, that the appellants might be examined in Court; and thirdly, 
that the case might be heard on the evidence talren in the vernacular. 

The hearing of the ajipeal has now occupied our attention for three days. 
No application was made to us to examine any of the parties in Court, and in 
reply to our question, it was intimated to us that the pleaders, who had charge 
of the case, did not propose to put any of the parties into the witness-box. 
A considerable amount of new evidence has been taken , copies of translations 
of ex- C6923 tracts from certain learned works have been put in , and we have 
been referred to a large mass of authorities. Three questions were at first stated 
by the appellants’ vakil for argument , but as Mr. Twidalc intimated to us, on 
behalf of the defendants, that they had decided to abandon the objection of 
limitation, there remain two points only to be dealt with, namely • first, 
whether .Talwandohi was acquired out of joint funds, and, secondly, whether 
the adoption is invalid Wo think that the finding of the Mnnsif upon the 
first of these points ought to be confirmed 

There is evidence that Jalwandohi was not family property of Pahar Singh, 
but was acquired by Earn Guinan Smgh , an important portion of this evidence 
consists of an admission contained in a plaint in a former suit. In the second 
paragraph of that plaint, which was filed by Nowrungi and Amani, there is an 
admission that mouzah Jalwandohi was jiurchasod by Ram Guman Singh, son 
of Banwari, with his exclusive funds in the name of Bam Pershad, one of the 
relatives. It is contended by the learned pleader for the appellants that this 
adtnission bv Nowrungi cannot bind the plaintiffs, inasmuch as they, being 
members of a Mitakshara family, do not derive title from their father; are not 
privies in title with him; and therefore cannot be bound bv any admission 
made by him Without deciding whether this is a good objection or not (see, 
however, the remarks of the Privy Council in L R , 7 I A , 191) we think that 
there is another principle upon which this admission must be held to be rele¬ 
vant evidence, and that is the piiiiciple that it w'as an admission against the 
interest of the person making it W'hen Nowrungi and Amani admitted that 
mouzah Jalwandohi was purchased by Ram Guman Singh with his exclusive 
funds, they made an admission against their own interest, because the effect 
of that admission was that they could make no claim to a share of that pro- 
pertj If Amani were born blind and were therefore incapable of inheriting, 
the admission would not be against interest so far as he was concerned , but 
it was clearly against the interest of Nowrungi, the father of the plaintiffs, and 
as he is dead, the statement containing the admission is good evidence An 
admission against interest is relevant not only against privies by title, but also 
against strangers , and we think that taking this admission along with the oral 
evidence, we must [693] decide that mouzah Jalwandohi was purchased with 

separate funds and is not part of the joint family property. 

• 

We then come to the question of adoption. The plaintiffs contend that the 
adoption was invalid on two grounds . first, because the adoptive father being 
a Kayastha and in their view entitled to rank amongst the three superior classes, 
could not adopt a sister’s son ; secondly, because Bissessur Dyal was adopted 
by two persons, viz., Chandan and Badam Koer, and this double adoption 
was wholly invalid. We shall consider these two grounds of objection separately: 
first, as to the allegation that Chandan being a Kayastha and entitled to rank 
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amongst the three superior classes, could not adopt a sister’s son, we have to 
consider two points : fiist, whether, according to the Hindu law, it is competent 
to a member of the three superior classes to adopt a sister’s son, and, secondly, 
whether a Kayastha is entitled to rank amongst the three superior classes. As 
to the first point, we think that there can be no doubt, and we take it to be 
settled law that a member of any of the three superior classes —Bt akmi7is,Kshet- 
rtas and Vatsyas —cannot, according to Hindu law, adopt a sister’s son 
Abundant authority for this proposition will be found in the following works • 
Mayne’s Hindu Law, paragraph 180 ; Strange’s Hindu Law, edition of 1830, 
vol. I, p. 83 , Norton’s leading cases on Hindu Law, vol. I, pages 69 and 70 and 
the authorities there quoted, Baboo Sliyama Churn Siikar’s Vyavastha 
Darpana, page 649, and the following pages of the third edition , and two. cases 
to be found in 1. L. B , 3 Bom., 73 and 298 

As to the second question, whether Kayasthas are entitled to rank amongst 
the three superior classes, a vast mass of autlu-nties has been quoted to us 
during the hearing of this appeal. Considerable research and ingenuity of 
argument have been displayed in discovering these authoiities and placing them 
before us. The following, amongst othei authorities, were referred to . Padma, 
Purana, Yajnavalkya, Mr Mandlik’s work on Hindu Law, Mitakshara, Vira- 
mitrodaya, Wilson’s Glossary, Ward on Hindu Law, Steele on Castes, Vivada 
Chintamoni, Sherrmg on Caste, Mr. Sarradhicare’s work on Hindu Law, being 
felie Tagore Law Lectures of 1880, some census reports, and reports of local 
officers contained therein, Elliot’s Baces of British India, the Ga-CfiMjzetteers 
of N.-W. Provinces and Oudh , Professor Jolly’s Institutes of Narada, Max 
Muller’s Sacred Books of the East, and the Dattaka Mimansa Many of the 
arguments addressed to us rested upon the somewhat doubtful legends of Hindu 
mythology, and although no doubt very ingenuous, were not, however, based 
upon modern facts, proved or undisputed , or characterized by that conclu8*ve 
force, which aro necessary in order to have weight with a Court of Justice in 
this practical age. We think that the whole question has been fairly summed 
up in the following passage of Babu .Shyama Churn Sirkar’s Vyavastha Dar¬ 
pana ■—There' IS, therefore, a preponderance of authority to evince th.it the 
Kayasthas, whether of Bengal or of anv other country, were Kshcirias. But since 
several centuries passed, the Kayasthas (at least those of Bengal) liave been 
degenerated and degraded to Siulradom, not only b\ using after their proper 
names the surname ‘ Dasa ’ peculiar to the Sudras, and giving up their own, 
which IS ‘ Banna,’ but principally by omitting to perform the regenerating 
ceremony * upaiiayana ’ hallowed by* the Gayatri ” 

It has been contended that how'over valuable Babu Shyama Churn’s opinion 
may be as regards Bengal proper, there is a difference as regards Behar, and 
the Kayasthas of Behar. It had been established by evidence to our satisfaction 
that there was a diff erence in respect of the questions essential to this enquirv, 
and that the Kayasthas of Behar, as a class, had generally perfoimed those core- 
monies which might be supposed to have the effect of retaining them in the 
ranks of the three upper classes. W’'e might accept this evidence and might come 
to a difl'erent conclusion from that to which w’e feel constrained upon tjhe autho¬ 
rities and the evidence. 1 shall, therefoie, consider the evidence wduch has 
been placed before us to show that the Kayasthas of Behar are an exception to 
the general principle contained in the opinion which I have just extracted from 
the work of Shyama Churn Sirkar. First, there is a Vyavastha by 96 pundits 
of Benares. Two of these pundits were examined as witnesses in tlie case 
and we are of opinion that the value which can be attached to the Vyavastha 
must be measured exactly by' the value w'hich can be given to the oral 
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testimony of these two witnesses. The Vyavastha is a recent one and there is no 
provision of law which allows a Court of Justice C69d} to accept as evidence 
a written opinion delivered by persons still alive who have not been called to 
the witness-box Then, as regards the testimony of the two pundits who were 
examined (and this is perhaps the most valuable part of the oral testimony), 
we have to observe that these gentlemen do not speak with direct reference 
to Behar, and however valuable their opinion may be, if precise upon the point, 
with reference to the Kayasthas of the Upper Provinces, or of Benares, we 
think they cannot be accepted as an authority upon the subject as regards 
the Kaiests of Behar. 

The next piece of evidence consists of the decisions of the local Courts. 
Two cases only have been quoted. We tliink that these judicial instances are 
too tew in number to establisli an usage or custom such as is contended for 
Were it otherwise, v?e think that in a matter of this sort very little weight can 
be given to the decision ot the Subordinate Civil Courts. 

Then we have a considerable quantity of oral evidence This evidence, 
with the exception of one or two witnesses, consists of the testimony of persons 
who are themselves Kaiests and whose interest in the subject-matter of this 
proceeding is therefore consideiahle. Under the ciicumstances, we think that 
this evidence must be accepted with very considerable caution. But when we 
come to examine this evidence, we think that it does not, to any very material 
extent, advance the case of the plaintiffs The examination ot the witnesses 
was directed principally to show that, in four particulars, Kayasthas of Behar 
obseived religious or other rules which would have the effect of giving them a 
title to rank amongst the three superior classes These four particulars are— 
firsi, wearing the sacred thread , secondlij, ability to perform the homa , thirdly, 
the rule as to the period of impurity and, foiothly, the rule as to the 
infcompetence ot illegitimate sons to succeed. The practice as regards adoption 
has also been made the subject of argument, but as this is the very point in 
dispute and as the instances supposed to have been established by evidence are 
exceedingly few, we sot but little value upon this portion of the evidence. 
We have considered the evidence with respect to the four particulars just 
mentioned, and the impression which it creates on our minds is that no such 
uniformity has been established as amounts to legal proof of the- custom or 
usage contended for. [6963 Some of the witnesses state, as a fact, that the 
sacred thread w'as not usually worn. As legards the period of impurity 
observed, there is a remarkable diversity in the practice of different persons. 
Taking the whole evidence together, we think that it fails to establish that the 
Kayasthas of Behar, as a class, have observed the lour rules relied upon so 
uniformly and so regularly that they are entitled to say that upon the basis of 
these observances they must rank among the three superior classes. It must 
be borne in mind that what has been sought to be proved in this case is not an 
usage in a particular family, but the custom of a class, that is, the whole class 
of Behar Kayasthas ■ and regarding this custom as the point to be proved, we 
think that the evidence fails to establish it 

The conclusion then to which we are led upon the authorities and upon 
the evidence which has been submitted to us is this, that the plaintiffs have 
not shown that the Kayasthas of Behar rank amongst the three superior 
classes, and that, therefore, the adoption of a sister’s son by Ohandan was 
invalid. 

But it is alleged that the adoption is invalid upon another ground, viz., 
that Bissessur Dyal was adopted by two persons—Chandan and Badam Koer. 
The original deed of adoption is not before us and no attempt has been made 
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to give US secondary evidence of its contents. It is said that there was a copy 
in another record which was referred to by the Court below, but no steps have 
been taken to bring that copy or that record up to this Court. Eeliance has 
been placed upon an admission made by Bissessur Dyal in a petition filed in 
Court by him. We think, however, that the •statement there contained cannot 
be interpreted as an admission that he was doubly adopted, that is, adopted 
by the two persons Chandan and Badam Koer. There is no pretext that 
Badam Koer, the widow of Ban wan, had any authority from her husband to 
adopt a son, and we think that we cannot say that Badam Koer should (upon 
the statement in the petition just referred to) be taken to have adopted 
Bissessur not to her husband but to herself, as was pressed upon us by the 
appellant’s vakil If Bissessur Dyal had been adopted by Chandan and at 
the same time by Badam Koer on behalf of her husband Banwari, theie 
can be no doubt that upon the authorities both adoptions [6973 would 
be invalid. But if, on the other hand, Bissessur Dyal were adopted by Chandan, 
and Badam Koer, being a member of that branch of the family, that is, 
the branch descended from Kulwanth Singh, had merely assented to such 
adoption, we cannot say that the fact of Badam Koer’s joining in the adoption 
with this object would in any respect invalidate it as an adoption by Chandan 
The deed of adoption is not before us, no positive evidence has been given to 
show that Bissessur Dyal was adopted by two persons simultaneously. The 
statement in the petition cannot, in our opinion, be interpreted as an .admission 
of such a double adoption We cannot therefore say that Bissossur’s adoption 
by Chandan is invalid upon this ground The result is that the decree of the 
Munsif dismissing the jJaintiffs’ suit must be affirmed, and this appeal dis¬ 
missed with costs 


NOTES. 


Appeal dismissed. 


[Ab regards the luapplicability of the rule to Sudi.is see also 1 Mad , 62 , 'J IMad , 44*at hS 


Ab regards the question whether Kayasthas arc to bo deemed Sudras in Hindi, l.iw, -oc J C 
Ghose's Hindu La\v (1906), 11 edii., p 848.12 All , 328 (.334) ] 
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instituted with the full authority of the beneficial owner, and any decision made in such suit 
will be as much binding upon the real owner as if the suit had been brought bj the real 
owner himself. MeJieroomssa Bibee v. Hur Churn Bose (10 W B , 220) , Kallee Prosunno 
Bose V. Ihno Nath Bose Mullick (19 W R., 4.14), and Sita Nath Shah v Nobtn Chunder 
Roy (6 G. L B., 102) discussed. 

In a suit for inalikana the issue between the parties substantially raises the question of 
the proprietary right to the estate m respect of which the malikana is claimed, and when the 
question of the proprietary right has been decided in a previous suit between the same parties, 
a subsequent suit for malikana will be baried as res judicata 

[698] In s 13 of Act XIV of 1882 the words “ in a Court of jurisdiction competent to 
try such subsequent suit ” refei to the jurisdiction of the Court at the time the first suit is 
brought Thus when the first suit is within the jurisdiction of a Munsif, and the subsequent 
suit, by reason of an increase in value of the property, is beyond his jurisdiction, such subse¬ 
quent suit would nevertheless be barred, inasmuch as if the subsequent suit had been 
brought at the time when the first suit was brought, the Munsif would have been competent 
to try it 

Previous to 1825 dearah X accreted to luouiah Y, and some time before 1800 the malik 
of Y executed two conveyances in favour of A and B, respectively. In 1860 A sued B in the 
Munsif’s Court for possession of a share in X which B claimed under his convoyaiico. In 
that suit A succeeded on the ground that B's conveyance did not cover the share claimed by 
him in X, but mcreh covered the share in the mouxah itself, whereas by his conveyance *1 
had acquired the right to the share in X which he claimed In 1866 the Collector refused to 
recognize B's right to malikana payable in respect of the share in X, which had been the 
subject of the .suit in 1860, or to register his name in respect thereof, but acknowledged A’s 
right thereto, relying on the decision of the Civil Court in the suit between A and B Subse¬ 
quently B’s representatives, C and D, in 1870, sought to have their names registered in res¬ 
pect of the same malikana, but they weie opposed by E, who alleged that A had been acting 
throughout as his bciiamidar. The Collector refericd the case under s 55 of Act VII of 1876 
to th^i Civil Court, and the application of V and D was eventually disallowed C and B 
thereupon, on the 5th Novemlier 1880, instituted the present suit agaiiisD E, in the Court of 
the Subordinate Judge, for a declaration of their right to the malikana, and for a reversal of 
the order refusing to allow their names to be legistcred in respect thereof 

Held, that inasmuch as the allegation m.ide by E, in the proceedings held in 1876 on 
the application by C and D before the Collector, and aftorwaids upon the reference before the 
Civil Court, that A had been acting in the matter meiely as his benainidar, wa.s uncontra¬ 
dicted by C and D in their plaint m the present suit, there was sufficient evidonceupon which 
to hold that that fact was true 

Held, also, that the suit was barred as les judicata on the ground that the right to 
malikana was substantially the same question as the proprietary right to the share in the 
dearah, and that this issue had been tried and decided in the suit in 1860 in favour of .4, who 
must be taken to E that the fact that the previous suit had been brought in a Munsif’s 
Court, whereas the present suit was brought before a Subordinate Judge, did not affect the 
question, inasmuch as the property was the .same, and it was not shown that the present 
suit, if brought in 1860, would not [699] have been within the jurisdiction of the Munsif. 
nor was it alleged that the .suit in 1860 was beyond his jurisdiction 

Held, further, that the suit was baired bv limitation, being governed cither by Arts. 120, 
ISt*, or 144 of the Limitation Act (Act XV of 1877), because— 

_. . ~ . . 7 
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Description of suit. . fenod of limitation Time from which period 

_ I__ _ j begins to run. 
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To establish a periodically Twelve years .. i When the plaintiff is first refus- 
tecurring right. ! ! ed the enjoyment of the right.] 
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(1) there being no allegation of dispossession, if it were contended that the suit wns 
one for possession of an interest in immoveable propeity, art 144* would apply , 

(2) if it were contended that tho suit was for the purpose of establishing a periodically 
recurring light, pure and simple, art. 131 would apiily, and the peiiod must be reckoned 
from 1866, when the plaintiff was first refused tho enjojment of the right, 

(3) if, however, it were .said to be a suit to establish a periodically recurring right, and 
something in addition, inasmuch as the right earned w’lth it a right to the property itself, if 
the parties consented to take a settlement when the time for concluding the next temporary 
or permanent settlement came, art 120 must be held to apply 

But that, in any event, inasmuch as in tho year 1866 the Collector refused to recognize 
B’s right to the raalikana and adverse possession, so far as possession could be taken of such 
an interest in immoveable property, was then taken by A, or in other words bv E, because it 
must bo taken that the Collector since that date had been holding for .4, whose right ho had 
then recognized, after refusing to recognize the right claimed by B, the present suit 
having been instituted in 1880 was equally baired whichever of tho above articles was 
held to apply. Ban Karan Smqh v Raja Bahnr Ah Khafi (L R , 9 I A., 99) referred to and 
distinguished 

The plaintiffs brought this suit to obtain a declaration of their right to 6 annas 
17 d. 18 c of tlie malikana money of dearah Afzulpur which had foimed in 
front of what they alleged to be their estate, and to have their names registered 
in the Collector’s office in respect thereof in place of tho defendants. 

They alleged that mouzah Syedpur Mosleh consisted of several kuluins or 
estates, and that there were 154 bighas 8 cottas of land belonging in common 
to the kulurns of Svedpur Mosleh and dearah Afzulpur. They stated that they 
were the purchasers of that kulum of Syedpur Mosleh of which the touzi 
number was 319, and the sudder jama Rs 423-13-4, and that out of the jpint 
land 65 bighas 10 cottas 12 dhans belonged to Syedpui Mosleh . that one 
Behari Mahton was the proprietor of Syedpur Mosleh, having purchased it from 
one Tafuzzul Hosain, and that they were the auction purchasers of the right, 
title and interest of Behan Mahton ,’ [700] that as dearah Afzulpur had formed 
in front of Syedpur Mosleh contiguous to the joint land, they, as proprietors of 
the main land, had a right to the settlement thereof in proportion to their shares 
in the joint land; and that as the settlement of the shares had been concluded 
with a third party, they were entitled to get the amount sued for out of the 
malikana fixed. 

That they had presented an application to the Collector to have their 
names registered, but on the defendant filing an objection to their right to the 
malikana money, the Collector referred the case under s 55 of \ct Vll of 187G 
to the Judge, who in turn referred it to the Additional Subordinate Judge 
The latter official on the 10th October 1879 disallowed the plaintiffs’ applica¬ 
tion, and accordingly the Collector directed the registration of the names in 
accordance with the findings of the Additional Subordinate judge. 

* [Art. 144 .— _ 


Desonption of suit 

Period of limitation 

Time from which period 
begins to run 

For possession of immoveable { 
property or any interest therein 
not hereby otherwise specially 
provided for. 

1 

Twelve years 

When the possession of the 
defendant becomes adverse to the 
plaintiff 
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The plaintiffs therefore brought this suit with the object above stated. 

In answer thereto the defendants contended that, inasmuch as the right 
to the share in the dearah in respect of which the malikana money now 
claimed was payable, was the subject of a suit between Behari Mahton and one 
Sheik Rowshun Ali who, the defendants alleged, was their benamidar, and as 
the decision of the Court in that suit was in favour of Rowshun Ah, the present 
suit was barred as res judicata. They also set up a title by twelve years’ 
adverse possession, and contended that the suit was barred by limitation, and 
further alleged that the dearah formed a separate mehal, and did not appertain 
to mouzah Syedpur Mosleh at all 

It appeared from the evidence in the case that previous to 1860 in all 
settlements made by the Collector in respect of dearah Afzulpur, the proprie¬ 
tors of Syedpur Mosleh were treated as the mahks , that some time previous to 
that year the owner ol the share now in dispute of both Syedpur Mosleh and 
the dearah executed two conveyances in favour of Behari Lai and Rowshun Ali, 
Behari Lai’s being of the earlier date , that in 1860 Rowshun Ali sued Behari 
Lai (the suit referred to by the defendant) for possession of the share in the 
dearah, and for the reversal of an order of the revenue authorities settling it 
with Behari Lai. and in that suit he was successful, the Court holding that 
Behari Lai’s [701] conveyance only included the share in mouzah Syed Mosleh, 
and did not affect the dearah, and that Rowshun Ah bv his conveyance had 
acquired the title claimed by him to the dearah. 

In the year 1866 the question of the right to receive malikana came 
before the revenue authorities, and the Collector, relying upon the decision in 
the suit between the parties, refused to recognize Behari Lai’s claim, but 
allowed that of Rowshun Ah 

‘In the present suit, upon the above facts, the first Court found that there 
was nothing on the record to show' that Rowshun Ali W'as benamidar for the 
defendants, and that the suit was not barred as being res judicata . but inas¬ 
much as it considered the plaintiffs had failed to establish their proprietary 
right in the dearah, it dismissed the suit In that Court the plea of limitation 
was not considered as being necessary for the determination of the suit on the 
facta found 

The low'er Appellate Court found that the dearah was an increment to 
Syedpur Mosleh, and that the proprietors ol the latter had a right to the 
malikana money. 

On the question of tes imhcata, that Court held that the suit was not 
barred, for it considered that, although Rowshun Ah must be taken to have 
been only benamidar for the defendant, still in the previous suit there was no 
question as to a right to malikana money, and there was no evidence as to 
what was the title set up by Rowshun Ali, and further, that the decree in that 
suit was by a Munsif, and the present suit being beyond a Munsif’s jurisdic¬ 
tion, the plea of res judicata could not be supported under Act XIV of 1882. 

Upon Jthe question of limitation, the Court held that, inasmuch as the 
Government acknowledged that the malikana money was due, and was pre¬ 
pared to pay it to whoever should prove his right to it in the Civil Court, and 
as there was no evidence of anyone having drawn it adversely to the plaintiffs 
for twelve years, coupled with the facts that the right to it was not raised in 
the previous suit, and that it was an annually recurring charge and might be 
sued for within twelve years of its becoming due —Hurmuzi Begum v. Rur- 
daynarain (I. L. B ^ 5 Cal., 921)—the suit was not barred. 
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The Court accordingly reversed the decree of the Court of First Instance, 
and gave the plaintiffs a decree as prayed for with costs. 

[702] The defendants accordingly now specially appealed to the High 
Court. 

Baboo Rash Behai i Ghose and Baboo Dignmbur Chatterjee for the 
Appellant. 

Mr. C. Gregory, Baboo Mohesh Chundet Chowdhry and Baboo Durga 
Dass Dutt for the Respondents 

The Judgment of the High Court (Mittek and NoKRls, JJ.) was 
delivered by 

Mitter, J. —The plaintiffs (respondents before us) brouglit this suit for 
establishing tl»eir right to certain rnahkana money in respect of a G annas 17d. 
18c. share of dearah Afzulpur bearing touzi No 71 Ttie jirovious history of 
this litigation is as follows Tliere was a permanently-settled estate, winch is 
recorded in the rent-roll of the Colleetorate as No 319, consisting of a mouzah 
named Syedpur Mosleh It is admitted in this case that dearah Afzulpur lies 
in front of Syedpur Mosleh The dearah accreted some time before 1825 
Before 18G0 in all the settlements which the Collector concluded in respect of 
the dearah in question, the maliks or jirojirietors of the permanently-settled 
estate No 319 were treated as the maliks of dearah Afzulpur Homo time 
before 1860, the owner of the 6 annas 17d 18c share, viz., the share m dispute 
in this case, of both Syedpur Mosleh and dearah Afzulpur, executed two con¬ 
veyances, one in favour of Rowshun Ah and the other m favour of one Behan 
Lai. Behan Lai’s conveyance was of prior date In 1860 Rowshun Ah sued 
Behan Lai for possession of 5 annas of the dearali in suit and for reversal of 
the order of the revenue authorities settling it with Behan Lai The Court 
on that occasion came to the conclusion that Behan Lai had purchased 
only Syedpur Mosleh, and that under his conveyance he had acquired no 
right to dearah Afzulpur On the othei hand, the Court held that under 
the conveyance executed in favour of Rowshun Ah, he (Row'shun Ali) had 
acquired a title in the aforesaid dearah. That suit was accordingly decided in 
favour of Rowshun Ah In the year 1866, on the occasion of anothei temporary 
settlement, the question as to the right to receive rnahkana again came before 
the [703] Collector, and the Collector, relying upon the Civil Court’s decision in 
the suit of 1860, refused to recognize Behan Lai’s right to rnahkana, 
allowing Rowshun All’s right to the share of the rnahkana It is not shown 
on this record that Behan Lai or Rowshun Ah has, since the date of the 
Collector’s robokan settling tliis rnahkana question, diawn tlie rnahkana in 
question Behan Lai’s right and inteiest in the property which he acquired 
under his conveyance were brought to sale in execution of a decree, and the 
plaintiffs (respondents) before us purchased them After the new Registration 
Act came into operation, the plaintiffs, on the stiength of their purchase, pre¬ 
sented an application for the registration of their names in respect of a 6 annas 
17d. 18c. share of the rnahkana money in question The\ woie opposed by 
the defendant Gopi Nath Chobey The Collector referred the case, under 
8 . 65, Act VII of 1876, to the Civil Court, and on the 18th October 2879 dis¬ 
allowed the plaintiffs’ application. Thereupon tlie present suit was biouglit 
on the 5th November 1880. 

It IS alleged by the defendant Gopi Nath Chobey that Rowshun Ah was 
his benamidar only. The defendant Gopi Nath Chobey, who is the appellant 
before us, amongst other pleas, relied upon the decision in the suit of 1860 
being res judicata, and also upon the plea of limitation. He contended that, 
under the circumstances of this case, the plaintiff's’ claim was barred by liraita- 
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tion. On the merits hjs case was that the conveyance to Behari Lai did not 
transfer any right to dearah Afzulpur. 

The Subordinate Judge dismissed the plaintiff’s suit The District Judge, 
on appeal by the plaintiff, has reversed that decision. 

The District Judge has decided all three questions in favour of the plaintiff. 
He holds that under his purchase, Behari Lai acquired a right to dearah 
Afzulpur, which was only an accretion to inouzah Syedpur Mosleh. He has 
overruled the pleas of res judicata and limitation. Upon all these three points 
this second appeal has been argued, but it is sufficient for us to notice only 
the pleas of res judicata and limitation, and we are of opinion that upon both 
these pleas this appeal should succeed . first, as regards res judicata The 
District Judge lias found as a fact, w’ith reference to which finding there is an 
objeo- [704j tion on the other side, that Rowshun All was the benamidar of the 
apiiellant Gopi Nath Chobey Notwithstanding that finding he is of opinion 
that the present claim is not barred by res judicata first, because there was no 
question about malikana in the suit of 1860 , secondly, because it is not shown 
that the suit of 1860 was litigated by the parties upon tbe same title , and, 
thirdly, because tlio Munsil who tried that suit was not competent to try the 
present suit. The learned vakil for the respondents has urged that the Dis¬ 
trict Judge IB in error m assuming without evidence that Rowshun Ah is 
the benamidar of Gopi Nath Chobey He has further contended that even 
supposing that Rowshun Ali was the benamidar of Gopi Nath, tbe suit of 1860 
would not preclude the plaintiffs from contesting the same matter in a sub¬ 
sequent suit with the real owner —Gopi Nath Chobey We shall notice these 
two objections, taken before us by the learned vakil for the respondents, first. 
As regards the first objection, it appears to us that the cases cited m support 
of it do not at ail bear him out With the exception of the decision in 
Meheroonissa liibee v. Hur Churn Bose (10 W. R., 220) none of the other cases 
really touch this point As regards the decision in that case, the observation 
relied upon appears to us to be a mere ohitei dictum. There the question was 
whether the benamidar alone was entitled to maintain the suit without bringing 
upon the record the beneficial owner. In the course of the decision upon 
this point one of the learned Judges wlio decided that case made some obser¬ 
vations which no doubt support the contention of the learned vakil for the 
respondents The other two cases are not m point the decision in Kallee 
Prosuiuto Bose v Dinonath Bose Mullick (19 W R , 434) really turns upon 
the ground tliat all the jiarties interested m the suit were not plaintiffs or 
parties to it Theie a parU, not on the record, viz , one Kedar Nath Bose, 
stated in his deposition that tbe jiroperty in dispute in that case had been 
purchased in the benaminame of his cousin, the plaintiff on the record, and he 
further stated that under that purchase he and his cousin, the plaintiff on the 
record, were jointly entitled to the property. Upon that state of things the 
learned Judges decided the case [7033 upon the ground that all the persons 
entitled to the property were not joined as plaintiffs. 

The other decision, viz , in the case of Sita Nath Shah v. Nobin Chunder 
Boy (5 C L R , 102) was on the question whether a benamidar alone, without 
joining the beneficial owner, is entitled to maintain a suit. Therefore none of 
the cases cited by the learned vakil for the respondents reallf can be relied 
upon as authorities upon the point now before us. But apart from authorities, 
it appears to us that so long as the benarni system is to be recognized in this 
country, the proper rule, in our opinion, is that, in the absence of any evidence 
to the contrary, it is to be presumed that the benamidar has instituted the suit 
with the full authority of the beneficial owner, and if he does so, any decision 
come to in his presence would be as much binding upon the real owner as if 
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the suit had been brought by the real owner himaelf. That being so, we do not 
think that this objection is valid The next objection that was taken was that 
there was no evidence upon which the learned Judge could find that 
RoWshun Ali was really the benamidar tor Gopi Nath Chobey. It appears to 
us that in the proceedings before the Civil Court under s 55. Act VII of 1876, 
it was taken for granted by the Judge who decided that case that Eowshun Ali 
was the benamidai for Gopi Nath. The Subordinate Judge who tried that 
case, as found by the District Judge in this case, treated the defendant 
(appellant) Gopi Nath Chobey as the real owner of the share which had been 
purchased in the name of Rowshun Ali In the plaint it is not stated by the 
plaintiffs that the Subordinate Judge was not right in treating Gopi Nath, the 
defendant, as the benamidar of Rowshun Ah , and wliethei the recital in the 
decision of the Subordinate Judge in the proceeding under s 55, Act VII of 
1876, is any evidence upon this point or not, it is clear to us that the said 
recital, coupled with the fact that it is not contradicted by the plaintiffs in the 
plaint, is some evidence of the fact that Rowsliun Ah is tlie benamidar for 
Gopi Nath. Therefore we think that this ohjection also must fail 

We now come to the grounds upon which the District Judge has overruled 
the plea of res judicata The first ground taken [706] bv the District Judge is 
that the former suit was for possession of the deaiah itself, and that no ques¬ 
tion of malikana was in issue It seems to us that this ground is untenable. 
Substantially the same question is at issue m both these suits, viz., the 
proprietary right to the dearah in dispute In the suit of 1860, if Behan Lai 
had succeeded in establishing his proprietaiy right to the doarali, the suit of 
Rowshun All would have been dismissed , so also in this case, if the plaintiffs 
can establish as against Gopi Nath Chobey, the appellant, their proprietary 
right to the dearah, the plaintiffs would he entitled to a decree The substan¬ 
tial question is therefore identical, viz, who is the piopiiotor of mouj'th 
Afzulpur. The second ground upon which the Dustnet Judge has oveiruled the 
plea of res vuheata is equally untenable We have the decree jiassed in 1860 
m which it was decided in favour of •Rowshun Ah (and it may be taken, now 
that Rowshun Ali is only another name for Gopi Nath, the ajijiellant before 
us), that Gopi Nath under his purchase Irom the common vendor of both 
himself and Behari Lai, had acquired a title to the dearah in dusputo and 
that Behari Lai Jiad no title to it. It is not shown that that title, wdiich w'as 
established in the suit of 1860 in fav'enr of Rowsliun Ah or Gopi Nath, the 
appellant before us, has been extinguished Under these circumstances, it is 
reasonable to presume that Gopi Nath is in this suit relying ujion the same 
title upon which Rowshun Ah on his belialf obtained a deciec in the suit of 
1860. Unless the jdaintifl's can show that that title has been extinguished 
and that Gopi Nath is really relying upon a different title, it is reasonable to 
presume that Gopi Nath is litigating the same question in this suit under the 
same title. As regards the thud ground, no doubt the District Judge’s view is 
to a great extent supported by the language of s. 13 of '\ct XIV of 1882. Tlie 
first paragraph of the section, which alone is mateiial, is as follow’s —“No 
Court shall try any suit or issue m which tlie matter directly and substantially 
in issue has been directly and substantially in issue in a forniei suit'between 
the same partifes, or between parties under whom they oi any of them claim, 
litigating under the same title, in a Cow t of jurisdiction competent to ti ij such \iib- 
sequenl suit or the suit in which such issue has been subsequently raised ” Now the 
District Judge says that, as the Munsif who tried the former suit would [707] not 
be competent to try the present suit which is “ the subsequent suit,” therefore 
the provisions of s. 13 do not apply. We are of opinion that this construction 
of 8.13 is not correct. It is well known that in this country the value of landed 
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property is increasing every day. A suit regarding a particular property may be, 
so far as regards the pecuniary value of it, properly cogniaable by a Munsifto-day, 
and ten years hence a suit for that property,having regard to its pecuniary value 
then, might not be cognizable by the Munsif. But it would be unreasonable 
to hold, in a suit which might be brought ten years hence, that a decision 
between the same parties to-day passed by a Munsif having full jurisdiction 
would not he res judicata tea years hence. The reasonable construction of 
the words " in a Court of jurisdiction competent to try such subsequent suit” 
seems to us to be that it must refer to the jurisdiction of the Court at the time 
when the first suit was brought, that is to say, if the Court which tried the 
first suit was competent to try the subsequent suit if then brought, the 
decision of such Court would be conclusive under s. 13, although on a subse¬ 
quent date, by a rise m the value of such property or from any other cause, 
the said Court ceased to be tho proper Court, so far as pecuniary jurisdiction 
is concerned, to take cognizance of a suit relating to that property. In this 
case, in the suit of 1860, there was no objection taken that the Munsif had 
no jurisdiction to entertain it, and therefore the parties being the same, it 
may bo taken as conclusively decided by that suit as between them that the 
Munsif in tliat suit had jurisdiction to entertain it. Tho present suit relates 
to the same property, it is true that it has been brought in tho Subordinate 
Judge’s Court, and no objection has been taken to the value put upon the 
claim, still if the fiist suit ^vas cognizable by the Munsif, the second suit, 
which embraces the same property, must be held to have been cognizable by 
the Munsif also if brought in IBGO Putting tins construction upon s 13 it 
seems to us that the decision in tho suit of 1860 comes within the purview 
of it. Upon all these grounds, we ate theiefoio of opinion that the plea of 
res judicata taken by the defendant (appellant) should prevail 
• As regards the other plea, viz , that of limitation, it appears to us that 
one of tho following articles, viz , 131, 144, or 120 must [708] apply to the 
present suit. If it can be held that this is a suit for possession of immoveable 
property or any interest therein, then in tliat case it is quite clear that 
article 144 must apply Article 142 ‘ is not apjilicable, because that article 
contemplates suit lor possession of immoveable property when the 
plaintiff, while in possession, has been dispossessed There is no allegation 
of dispossession in this suit, therefore if it is a suit for possession of an 
interest m immoveable property, article 144 applies Again, if it be said that 
it is not a suit for possession of an interest inland, then either article 131 or 
120 is applicable. Article No 131 is to this effect “ Foi a suit to establish a 
periodically recurring righ^ twelve years from the time when the plaintiff is 
first refused the enjoyment of the right.” In this case the plaintiffs are 
seeking to establish, no doubt, a periodically recurring right, viz , a right to 
receive maiikana annually, but there is also a further claim involved in the 
suit, because that right carries with it a right to the property itself, if the 

• [ Art. 142 — 

l5escnption of suit 


For possession of immoveable pro- Twelve veais . . The date of the dispossession or 
perty, when the plaintiff, while in discontinuance ] 

possession of the property, has been 
dispossessed or has discontinued the ' 
possession. j 


Period of Time from which period 

limitation begins ip run. 
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parties oonsent to take a settlement when the time for concluding the next 

Therefore it cannot be Ld tha?Tt 
IS purely a suit to establish a periodically recurring right. But i£ the present 
suit do not fall within article 144 or article’ 131 it must then fall under 
article 120. If article 144 applies, we have to determine whether in this case the 
possession of the defendant did not become adverse to the plaintiff for more 
than twelve years. In the year 1866, when the Collector refused to recognize 
the right of Behari Lall and recognized the right of Rowshun Ah, adverse 
possession, so far as possession could be taken of an interest in immoveable 


property like the one in dispute in this case, was taken by Rowshun Ali. 
Upon this point the learned vakil for the respondents strongly relied upon a 
decision in the case of A'ao Karran Sing v. liaja Bakar Ah Khan (L R., 9 I A , 
99). It was held in that suit that upon the facts found in tlie lowei Court, 
article 146 of the second schedule of Act IX of 1871, which corresponds with 
article 144 of the present Limitation Act, was applicable, and their Lordships 
of the Judicial Committee further held that, with reference to the facts found 


in the case, ad verse possession against the plaintiff had not been taken for more 
than twelve years These C709j facts were as follows —One Badam Singh was 
entitled to the property m dispute in that case and upon his death his widow 


took possession. Karan Singli.who was the appellant befoie their Loidshiiis. 
brought a suit to turn the widow out of jiossession, upon the ground that Badam 
“Singh had made him his heir-at-law That suit was defended by the widow, and 
after her death the grandchildren of Badam Singh, Kharag and Rudar Singh, 
were made parties to the suit The claim of Karan Singh, the appellant before 
the Privy Council, was dismissed. Then Karan Singh brought another suit 
against Kharag and Rudar Singh foi possession of the same property, on the 
ground that they, Kharag and Rudar Singh, who were the sons of a daughter, 
weie not, according to the custom of the family, entitled to inheiit the eslmte. 
While that suit was pending, the Collector, in older to secure the Government 
revenue, attached the proiierty and letained possession from 1861 till October 
1863, when, in accordance with the.decision of the Civil Court, the possession 
of the property in dispute, together with the surplus piofits of the estate lying 
in deposit in the Collectorate, were made over to Karan Singh. 

Then the suit out of which arose the appeal under consideration, was 
brought within twelve years from October 1863, but not within twelve years 
from 1861 when the Collector took possession Under these circumstances, 
their Lordships of the Judicial Commiitee held that the Collector’s possession 
from 1861 to October 1863 was not adverse to the plaintiff in that suit Their 


Lordships observed 

“ It was the duty of the Collector, whilst in possession under the attach¬ 
ment, to collect the rents from the ryots, and having paid the Government 
revenue and the expenses of collection, to pay over the surplus to the real 
owner. If the defendant was the real owmer, the surplus belonged to him, 


but if, on the other hand, the infants were the right owners, then the surplus 
belonged to them.” In this case it cannot be said that the Collector, suppos¬ 
ing that the malikana money from the year 1866 is lying in deposit m his 
office, was holding it for the real owner, whoever he may be. In this case the 
Collector, utider the power vested in him by the Settlement Regulations, had 
to decide at the time of the settlement as to the person who was entitled to 
the [710] malikana, and under this power vested in him by the Regulations, 
he decided that question in favour of Rowshun Ah and against Behan Lai 
Therefore, it is clear that after that decision he was holding for the person 
whose right he had recognized , he having the right to decide that question 
under the Settlement Regulations. 
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Therefore, in this case, it must be held that from the year 1866 adverse 
|K)s8es8ion, so far as adverse possession can be held of a right of this descrip¬ 
tion, has been held by Gopi Nath Ohobey, the appellant before us. If art. 131 
18 applicable, the claim would be equally barred, because the plaintiffs are 
bound to bring their suit within twelve years from the time when they were 
first refused the enjoyment of the right. It is quite clear that at least in the 
year 1866 they were first refused the enjoyment of that right, and therefore 
the plaintiffs were bound to bring their suit within twelve years from that 
date. For similar reasons, if art. 120 be applicable, the suit should have 
been brought within six years from the date of refusal We are, therefore, of 
opinion that the suit must be dismissed, both upon the grounds of limitation 
and res judicata, under s 13 of the Civil Procedure Code. 

We reverse the decision of the lower Appellate Court and dismiss the 
plaintiffs’ suit with costs in all the Courts. 

- Appeal alloioed. 

NOTES. 

CI BENAHIDAR IS REPRESENTATIVE OF THE REAL OWNER IN SUITS - 

The presumption being that the benamidar acts with the consent and authoiity of the 
real owner, he has been held to represent and act for the leal owner, so a.s to make the deci¬ 
sion binding on the real owner —10 Cal , 607 ; 30 All , 30 (1907) AWN ‘272 4 A L. J , 
089,2 1 C 990,4 C W N 283 15 Mad , 207 ; 18 All 69 , 30 Mad , 245 . 22 Bom , 672 ; 12 
C L J,, 357 , 19 C L J , 193 ; 20 Cal , 418,18 C V L R . 3) , 21 All., 380 See also 11 C 
W N , 215 as regards set ofi 

As regards the maintainability of a suit fur land bv the bunLimidar, see 25 Cal 874 , 12 
C. L. J , 357,8 M L T , 154 

II. RES JUDICATA—COMPETENCY OF THE TWO COURTS DETERMINED WITH RE¬ 

FERENCE TO THE TIME OF SUIT- 

Sec 10 Cal 697 , 11 Cal., 153 . 15 Mad , 494 , 2 C IV N , 297 , 10 C PL R , 89 
(90) , 2 0. C., 261 (267). 36 P R . 1902 22 P L. R , 1902 , 9 C W. N . 656 (661) , the 
subsequent alteration in the value of the subject niattci bv. say, .such causes as accrual of 
interest may affect the question of competeiic} —29 Mad , 65 (67) 

III. ESTOPPEL BY SUBMISSION TO JURISDICTION 

See Huhm Chmid on Jtes jiuliuitn (1894) pp 116—420 oi see. 175 ] 

[ 10 Cal 710 ] 

.VPPELLATE CIVIL 

The 1st May, IS84 
Present. 

Sir Richard Garth, Kt., Chief -Iustice, and 
Mr Justice Beverley 

Clmnder Kant Rov . .. (Defendant) Appellant 

versm 

Krishna Sunder Rov.(Plaintiff) Respondent 


Specific Pei/ornuince- -Oral Agreement—Sale to third person in 
contravention of Agreement — Notice—Act XIV of 1882, ss. 261-262 
Where a bema fide coiitraci,, whether oral or written, is made for the sale of property, and 
a third party afterwards buys the property with notice of the prior contract, the title of the 
party claiming under the prior contr.ict prevails against the subsequent purchaser, although 
the latter's purchase may have been legistered, and although ho has obtained possession 
under his purchase. 

•Appeal from Appellate Decree No, 2738 of 1882, against the decree of G G. Dey, Esq., 
Officiating District Judge of Mymonsiugh, dated the 23rd of September 1882, affirming the 
decree 6f Baboo Debondra Nath Roy, Officiating Second Munsif of Netrokona, dated 11th 
of August 1881 
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[711] This was a suit for specific performance of an oral agreement to sell 
certain property. 

The plaintiff alleged that one Broio Sundari Dasi, defendant No. 1, orally 
agreed to sell to him certain property for Rs. 112, and that he had paid her 
Rs. 28 as earnest money in connection with this contract That he had tendered 
to defendant No. 1 the whole of the purchase money, and had asked for a 
conveyance of the property, but she had refused to sell to him, and had since 
sold this very property to defendant No 3 (wlio was awaie of the agreement 
entered into between plamtifi and defendant No 1) undei a registered deed of 
sale. Bro]o Sundari Dasi, hei liusband, and the vendee of the property, were 
all made defendants. The defendant No 1 denied having entered into any 
agreement with the plaintiff for the sale of the property Defendant No. 3 
contended that he was a bond fidf purchaser foi value, and also denied the 
agreement between the plaintiff and defendant No. 1 The Munsif found that 
the agreement had been entered into and the earnest money paid, and that 
defendant No. 3 had notice of the agreement between defendant No 1 and the 
plaintiff, he, therefore, set aside the sale to defendant No 3, and ordered the 
defendant No 1 to execute a kobala in favour of the plaintiff, a,nd m default 
that the decree should be taken to be the kobala Defendant No 3 appealed 
to the District Judge, who upheld the decision of the Munsif, dismissing the 
appeal with costs 

Defendant No. 3 appealed to the High Court 

Baboo Han Mohun Chakravmti for the Appellant 

Baboo Girtsh Chunder Chowdluy for the Respondent. 

Judgment of the High Court was delivered by 

Garth, C. J. (Beverley, J , concumnq) —We think there is no ground 
for this appeal. • 

It is contended, that as this case does not come within s. 48 of the Regis¬ 
tration Act (III of 1877), the Court 'las no right to enforce the agreement of 
the 20th of February 1881 as against the defendant It is said that, although 
the agreement was prior to the purchase by the defendant, still as the agree¬ 
ment was not accompanied by possession, the title under the defendant's 
registered deed ought to prevail 

[712] But this argument entireh ignores the doctrine of notice. It is 
clear law, both in England and m this country, that where a bond fide contx&ci, 
whether oral or written, is made foi tlio sale of property, and another party 
afterwards buys the property with notice of the contract, the title of the party 
claiming under the contract prevails against the subsequent purchaser, although 
his purchase may have been registered, and although he has obtained possession 
under his purchase. 

This has been decided by MiTTEB and Maclean, JJ , in the case of Nemai 
Churn Dhalal v. Kokil Bag (I L. R , G Cal, 535 . 7 C L R., 487) to which 
the provisions of s. 27 of the Specific Relief Act I of 1877 did not apply. 

But the present case comes clearly wuthin the purview of sub-section (h) of 
s. 27 of that Act. 

That section enactsExcept as otherwise provided by this chapter, 
specific performance of a contract may be enforced against— 

(а) either party to the contract, or 

(б) any other persons claiming under either party to a contract by a title 
arising subsequently to the contract, except a transferee for value who has 
paid his money in good faith, and without notice of the original contract 
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This shows, that where a party has noHce of a prior contract far sale, he 
cannot, by any purchase that he may subsequently make, override it. 

We think, therefore, that the decision of the Court below is right, with 
the exception of the latter portion of the decretal order, which directs, that “ if 
on the receipt of the above sum of Bs 84 from the plaintiff, the defendant No. 1 
do not execute the said kobala, this decree shall, to all intents and purposes, 
be deemed a kobala to the plaintiff for the property in dispute.” 

The lower Courts had no right to make an order of this kind. 

We, therefore, set aside that portion of the decree, and direct that in the 
event of the defendant No. 1 failing or refusing to comply with the decree, the 
Court shall proceed to exercise the powers which are given by ss. 261 and 262 
of the Code of Civil Procedure for the purpose of carrying out the conveyance. 

The appeal is dismissed with costs 

Appeal dismissed 


NOTES 

iSee also 10 Cal , 52.50 , 17 M 1 .1., 319 . (1889) P R , 143, 22 Bom . 46 (49) . 4 L B 
R., 26 (27) ] 


[713] APPEAL FEOM ORIGINAL CIVIL. 

* The 23rd May, 1384 

Present 

Sir Richard Garth, Kt , Chief Justice, and Mr. Justice Wilson, 

The Oriental Bank Corporation and another.Plaintifls 

versus 

Gobinloll Seal and others. , Defendants 

Suit by creditoi on behalf oj all other cieditors—Administration suit—Legal 
personal representative—Refusal to sue — Receiver, Suit by 

Persons inteicsti'd in the estate of a testator, not being the legal personal representatives 
of the testator, will not be allowed to sue persons possessed of assets belonging to the testator, 
unless it is satisfiictorily made out that there exist assets which might be recovered, and 
which, hut for such suit, would probabb be lost to the estate. 

Such a suit may bo supported whore the relations between the legal personal representa 
tive and the debtor to the estate present a substantial impediment to the prosecution by the 
legal personal repiesentative of a suit against the debtor to recover the assets of the testator, 
and where tlfere is a strong probability of the loss of such assets unless such a suit be allowed. 

But where there is an administration suit already pending the proper course to pursue is 
to obtain an older in tlie administration suit, directing either a suit to be brought in the 
name of the legal personal representative, or appointing a Receiver to sue j and m this country 
the Courts might have the power to direct such Receiver to sue m his own name. 

This was an appeal from a judgment of Mr Justice PiGOT, dated the I4th 
September 1883. 
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The ault was instituted by tlie Oriental Bank Corporation and the Delhi 
and London Bank on behalf of themselves and all other unsatisfied creditors 
of the late Heraloll Seal, against Gobinloll and Kannyeloll Seal Us trustees 
of a certain indenture of settlement dated 21st. February 1848, and as bene¬ 
ficiaries under the deed) , Koosuniinonev Dossee, as widow, heiress and adminis¬ 
tratrix of the said Heraloll Seal , Biddoinoney Dossee, the widow, heiress and 
adminiatrati IX of Kussickloll Seal, the onlv son ol lleialoll Seal, ceitain other 
persons as representatives of the beneficiaries iindei the deed of settlement, 
and .1. C Macgregoi as Receiver of the jiioiiertx conipiisod in the said deed of 
settlement, foi the construction oC the settlement o( 21st FehiuaiN 1848, and 
for ascertainment of the lights, ol the jiarties Iheieuniloi, for a declaration 
that Heraloll Seal, deceased, was entitled [7143 to an equal littli part of the 
said property coinpiised in the said setlleinenl, and foi an account of what was 
due to the plaintiffs and the other unsatisfied cieditoisof tlie deceased, and lor 
partition, etc. 

The plaintiff's W'ere the largest cieditois ol one lleialoll Se.il, v\ho died 
intestate in March 1870 . administration to the estate of lleialoll was in Ma\ 
1870 gianted to his son Russickloll, and in tlie same month a cieditoi’s suit, 
numbered 295 of 1870, was 1)1 ought in tlie High Coiiit by one Rose against 
Russickloll for the adniinistiation ol Heraloll s estate In .lime 1870 a 
decree for administration was made in such suit, nnd the usual accounts 
and enquiries directed On the 2.0th Febiuiiis 1H7H Russickloll died, and 
letters of administration de hovm non of the estate of tlie said Heraloll were 
granted to Ins widow 7voosumuK)ne\, and the suit was revived against hei and 
the wddow of Russickloll—Biddomoruw \nd on the J2th \ugust 1878 hy a 
decree on furthei directions, are])oit, which had been previously made, finding, 
amongst other things, that the present jilainlifls w'ere creditois ol the estate of 
Ilei.iloll, was confirmed The propeities comprised in this decree W'eie, lio*v- 
evev, wholly insufficient to covoi the plaintiffs debt, .i consulerablc poition ol 
which remained unsatisfied 

It appeared that in 1848 iMuttvIoIl Seal, the lathei oi Heialoll, had 
executed a deed of settlement, h\ winch he conveyed certain piojierties to 
trustees upon ‘iiust for the heriefit o( Ins famih .ind Hint Miift\IolI died in 
1854. 

The plaintiffs then hi ought this jiiesent suit (the adiminstralioii suit 
No. 296 oi 1876 being at that time, and at the lioai mg of the present apjieal, 
still pending) to have it declaiod that the tnists ol the deed of 1848 w’eie void 
in law , that one-fifth part of the projieitv affected hv tliose tiusts ])iissod to 
Heraloll as one of the heirs of Muttyloll , and that such slnue foimed a part 
of Heraloll’s assets applicable to the fiaynieiit ol Ins debts, and aftei asking 
for partition, and certain othei relief unnecessaiy toi the purpose ol this report, 
prayed that their suit might be taken as suiqilomental to suit No 295 of 1H7G, 
without asking to reopen tlie dccro') iii that suit 

They further stated that Belraiy loll Beal, who w'as niteiested in [7163 con¬ 
tending that the trusts of the deed were valid, was a fit and pioper person to be 
sued in and defend the suit on behalf oi the othei crsfin.s quo tiiisl. Also that 
being the largest creditors (the debts due to them amounting to raoro than the 
debts of all the other creditors to the estate )rat togetliei), it was fit and proper 
that they should .sue in their own names on behalf of the other creditors , and 
as additional reasons stated that the defendant Koosiimnioney refused to take 
any proceedings, or to take part in any proceedings, with a view to impeach 
any of the provisions of the deed of .-.ettlement, alleging as her icason that under 
the terms of the deed of settlement any member of the family taking pioceed- 
ings in a Court of .lustice in any mattei .liiectiiig the trusts thereof, would 
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forfeit all right, benefit, and interest tiiereunder , that Koosummoney was also 
interested as a beneficiary under the settlement, and that the relation between 
her and the defendants Gobinloll and Kannyeloll Seal (who were both tnistees 
and beneficiaries under the deed) were such as to create a substantial impedi¬ 
ment to the prosecution by Koosummoney of the rights of the creditors of 
Heraloll's estate against the trustees of tlie settlement Also that it was im¬ 
possible that they could obtain the relief they now prayed for in suit No. 259 
of 1876, and that, unless pi oceedings were allowed to be taken by creditors, the 
share of the said Heraloll comprised m the indenture (which formed the only 
available assets belonging to his estate, save the small and totally insufficient 
amount brought in undei the suit 295 of 1876) could not be made available for 
payment of the unsatisfied claims of the plaintiffs and the other creditors. 

It appeared from the pleatbngs, and from an order of NoRllIS, J., in the 
administration suit, that the conduct of tlie administration suit of 1876, before 
mentioned, was in the hands of one Earn Das Goondoo (a tradesman who had 
dealings with the Seal family), and wliose debt amounted in all to about 
Rs. 2,000 , and tliat Ram Das Goondoo had in Match 1883 applied in the adminis¬ 
tration suit and obtained a rule nisi for the appointment of a Receiver, with a 
view to bringing a suit for the same objects as the piesent suit The plaintiffs 
in tlie present case opposed, contending tliat they weie the largest creditors , 
that rule, howevei, stocxl over until the 23rd [716] April 1883, and in the 
meantime the plaintiffs obtained a rule calling upon Ram Das Goondoo and the 
present defendants to show cause wh’v the plaintiffs should not bring this present 
suit in its present foim This lulo was made absolute as against Ram Das 
Goondoo, but not as against the present defendants , the order expressly declar¬ 
ing that tlie present defendants were not bound by its tenor This order w’as 
made on a petition entitled in the adnnnistiation suit, and “ m the matter of a 
suit intended to be brought," etc , the order itself, so far as is material, being as 
follows —“ It IS ordeied undei the provisions of s 12 of the Gharter that the 
said Oriental Bank Gorpoiation, and the Delhi and London Bank, Ld , be at 
liberty to institute a suit in this Couit,” etc., etc 

The defendant Gobinloll in hiswiitten statement contended that the plain¬ 
tiffs had no right or title to bring the suit in its present form ; that the deed 
was valid , that no special circumstances had been shown entitling the plaintiff's 
as creditors to biing the suit. 

The female defendants stated that, having regard to the provisions of the 
deed, that “ any member of tlie family taking proceedings in Gourt in any 
matter affecting the trusts of the deed should forfeit all interest thereunder,” 
they were unalile to imjieach the deed, and they submitted that the trusts there¬ 
of were valid 

Beharyloll contended that tlie trusts of tlie deed were valid, but denied 
that he w'as a fit person to represent the erstius que trust, many of whom were 
adverse to him in interest, and who contended that the said trust was not 
valid. 

Mr. Phillips, Mr. Allen, and Mr Stokoe for the Plaintiff's. 

Mr. Hill, Mr. Tievelijan, and Mr. O’Ktneahj for Gobinloll Seal. 

The Advocate-General ('Mr. Paul), Mr Evans, Mr Bonnerjee, for Kannyeloll 

Seal. 

Mr. Paiiht, Mr. (.rasper, and Mr, Sale, for Beharyloll Seal. 

Mr. T. A. Apear for Surrut Goomaree Dassee. 

PifiOT, J. [after stating the facts of the case, continued],—I must first 
determine the question of the frame of the suit, and I regret to say that 1 shall 
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be obliged to con tine what I have to say [717] to that subject. The first 
objection raised by the defendants to the suit is, that this being a suit brought 
by creditors against persons, debtors to, oi alleged to have in their possession 
property belonging to. the estate, it was not competent to the plaintiffs to main¬ 
tain the suit, on the ground that the principle of tlie cases leferred to at pages 
2026, 2027 of Williams on Executors, whore all tl'e cases arc mentioned, does 
not apply, and the plaintiff's are consequently not entitled to maintain the suit. 

The general rule and the exception to it within which the plaintiff's con¬ 
tend that the present case comes aie thus stated in Williams “Again the 
established rule has boon that in ordinal y cases persons who liave ixissessed 
themselves of the property of-the deceased oi debtors to the estate generally, 
cannot be made parties to a hill against the executoi Eor regularly there 
can be no suit against the debtor but by tiie executor wlio lias the right both 
in law and in equity Jf he even releases, and is solvent, noibher a creditor 
nor a residuary legatee can bring any bill against that debtoi. Theio must be 
collusion or insolvency or some special case The Court will inteitoro il there 
18 such special case as collusion oi insolvency, and thus the bill may be brought 
against both the debtor and the executors And the general piinciple on 
which a debtor to the estate cannot be made a defendant to a bill by 
a creditor or residuary legatee against the executor unless collusion, insolvency 
or some special case be shown, has been lield to apph equally to tlie case of a 
creditor overpaid b\ the executor that is, if there is no collusion or special 
case, if the executor is not insolvent, lie stands tlie middleman, responsible 
for the projierty misapplied by paying a man as a creditor who was not a 
creditor, as in the other case toi the property outstanding iii a debtor.” 

It IS contended by the deleiidants that the circumstances of tlie case do 
not bring it within tlie scope ol tliat excejition tioin the gencial lule which is 
set forth in the passage I have just road The plaintiffs relied on the case i#ad 
in his opening by Mr. Phillips ol Yralinan v ViMiniaii (Ij R , 7 Cii D , 210). 

Vico-Ghancollor Uall in his jvidgnieiit examines and summarises the 
previous decisions on this subject It ajipeais to me that the passage from 
Traois and Milne cited b\ linn at jiage 214, his [718] own summaiv at page 
216. and the passage from the judgment ol Vice-Chancolloi Chattkuton in 
Hilliard V. Eijfe (L R., 7 H L , Il'J), and the obsoivations of Blackhurn, M.R., 
in 6 Irish Equity Cases, v PluUips, sufficiently rnaik the houndarios 

of the doctnne in question for mv guidance in this case. Vice-Chancellor 
Turner in Travis v Milne (0 Haro, 141) says upon an examination of the 
authorities “ I believe it will lie found that there is no instance of such a suit 
being maintained in the absence of special circumstances, and that collusion is 
clearly not the only ground on whicli such a bill can be sujiported. The cases 
I think may bo considered to go to this extent, tlrat sucli a bill may be supported 
in all cases wheie the relation between the executors and the surviving 
partners is such as to present a substantial iiniiediment to tlie prosecution by 
the executors of the rights of the parties interested m the estate against the 
surviving partners.” Now Vice-Chancellor Ch.ATTEKTon, in the case of Hilliard 
V. Eiffe, to which 1 liavo referred, and which is referred to m thft passage I 
have read, says: “The rule originally was as laid down by Lord Redesdale 
in his treatise and in the earlier cases, that theio must bo either collusion with, 
or insolvency of, the personal representative pleaded and proved to entitle a 
creditor or legatee to sue for recovery of assets This rule was tiist I’elaxed 
in cases where the personal representative of a deceased partner was sued with 
a sui'viving partner, as m Bowihei v Watkins {1 R. & M , 277), for reasons 
unnecessary now to be coiibidered. It w'as further relaxed when there was 
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piovod to lidve been an oxprebK relubal oL the poi’sonal roprefaentative to sue, 
and the nioie leadily when the assets in question were only recoverable in equity. 
It was said in some of the cases where this was done that such refusal might 
be deemed evidence ot collusion within the original rule. But I think that this 
IS too narrow a ground on wliich to lest the decision, as there are many cases 
W'here sucli a refusal could not have been ascribed to collusion. In Lamaster 
V. Evovb (4 Beav , 158) Lord Langdalk held that a refusal by the executors to 
iec<jver certain assets was in itself auflicient to take the case out of the rule, 
and he also seemed to be of opinion that the rule only applied to a proceeding 
against a debtoi to tlie estate, and did not extend to a proceed-[719]ing to 
leali/e a specific fund in Court foi the augmentation of the assets.” 

Then he refers to Consi'ii \. Jieil (1 Y C C C , 569), to which I need 
not refer, and says ‘‘The lule now appears to be subiect to the exceptions of 
cases of collusion, of iiisolvencv of tlie personal representatives, of refusal by 
them to sue whcthoi collusivel> oi hoiid tide oi of the existence of what has 
been rather vaguely teimed ‘ special' circumstances The last exception seems 
to compiehond and to bo confined to cases in winch, from the nature of the 
assets or the position of tlie peisonal representatives, it would be either impos¬ 
sible, or at least seriously inconvenient, lor the representatives to take pro¬ 
ceedings ,” and Vico-Chancelloi Uall in Ymivian v Ye,alvian (L R , 7 Cli. D., 
210) thus closes his judgment “ Notwithstanding the view that 1 have taken 
of this case with refeionco to the light to sue, my impression lather is that it 
would bo a correct holding to sd>, that if the ciicuinstances of any given case 
aio such that upon an enquirv directed as to whothei any and what proceedings 
should betaken, the Couit, iqion the matoiials befoi-o it, would come to the 
conclusion that it was a propei case foi [iiocoodings to be taken, although not 
necessarily and absolutel\ ceit.iin that fhe^ would be successlul, there it would 
be*.i proper enso to alloiv a jiarfy to sue in bis own name ” 

In the case of Phillips \ Ph/l/ijts [0 Ir Eq R , 509, (512)) the Master of 
the Rolls says “ Jt is, bowevei, contended that, although theie be neither 
collusion oi insolveiicv, the piesont is a special case, such as Lord EldoN inav 
be supposed to have had in view in using those woids in Abaqo v. Jiou'hn/ (6 
Ves , 748), that the defonce is evidence of unfair and fiaudulont dealing on the 
jiart ol the administrator 1 confess I should have great difficulty in holding 
that tins Gouit could assume a luiisdiction that does not belong to it, that is, 
to oblige a debtor by a suit lieie to jiay a debt which he does not owe to the 
plaintiff, and for which he may not be liable m equity, unless facts weie both 
alleged and proved bv the plaintiff to wariant such an assumption I find no 
case in which this jurisdiction has been excicised without making a special 
case tor it by the bill and proving that case if the defendants controvert it.” 
The defendants sa\ that no case is made of such special circuni-[720]sfiances 
of conduct on the pait of the rcjuosentatives, or ol such relation between the 
repiesentativea and the projicity sought to be lecoveied, as to warrant the 
application ol the excejitional rule 

The tiist question is whether on the cases tins contention is well founded, 
and at the healing 1 confess it did not appear to me that the defendants made 
out such a case upon that jioint, or that it was as well sustained as upon con¬ 
sideration it appeals to me now. 

The circumstances stated by the plaintiffs are these -- 

That there is a clause in the deed, the jjrcciso words of which I need not 
jreoapitulate, providing that no person taking any benefit under that deed shall 
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attempt to impeucb its piovisions on pain oi forfeiture of his interest winch 
clause IS refoiiecl to in the defendants' \\iittcn statement in the following 
manner.— 

These defendants are advised and helioye that, having regard to the 
provision in the said deed that any ineniher ol tlio fainilv taking any pioceed- 
ings in any Court of Justice, in any matter affecting the said trust, should 
forfeit all the rights, henofits and inteiests bestowed on tlieni by the said 
indenture, they cannot take part in impeaching an\ of the iirovisions of the said 
deed without endangering their said lights and inteiests, and that they ought 
not to be made parties to this suit, hut ought to lie dismissed theiofrom.” 

It was contended by the learned Counsel foi the defendant, Kannyololl 
beal, that the clause referied to was an illegal piovision, and central y to the 
policy of the law, and that the law would not give effect to it in an\ way, and 
that I am not entitled lor that leason to accept tlic existence of it as explaining 
or pistifying sucli a reluctance on the jiait of the administratrix of Hoialoll 
beal, who takes a boneticial interest under the deed, as would be a serious 
obstacle to tlie piosecution of a suit by hui, on beliall of Ins estate, to set aside 
tlie provisions of the trust deed so fai as they affect it 

But I do not agree with this aigumcnt 1 should not lie ])rei)arod, jieihaiis, 
to hold the iirovision in (luostion to lie eontiary to law The matter has not 
been gone into, and I am not called on to decide the (]uestioii But supposing 
it to ho held that such [72iJ a ]iioMsion IS void, I should not he disposed for 
that leason to refuse to notice the existence of such a provision a“ o])eiatingto 
create a substantial impediment to tlie dischaigo of’ her dutv liy tlie rojiresen- 
tative, if I thought it really had such an effect 

J think it might ho that the existence of sucli a lostrauniig motive as that, 
might well he considered suHicient to lUstily tlie aiiphcatioii of the cxco])tional 
rule invoked by the plaintiffs in this case Whotlioi or not theie is a “sulistifti- 
tial inipedimeiit ” to use, again, Vice-Chaiicolloi TirUiVLll’s exjuession, depends 
upon the circumstances of each case, <ind in some cases I think the oxistonco 
ol such an apprehension, as Koosuniinoney states liei ^elf to lie imdei, might 
natuially he such an inipednnent 

Is tliere such liere ’’ 

That question is connected w itli the next luanch (»f the argument The 
defendants aiguotliat there being an administi atiun suit in existence the lulc 
in question is wholly maiiplicahle, and it is said tliat no c 'jSO can he cited in 
winch it was sought to ajqiK tins lulc in Courts of Kquitv alter a decree for 
administration of tlic estate of the dohtoi Tins aigumont of the defendants 
hears on the question whethei the unwillingness ol the iiersonal representative 
to sue does practicallv constitute an obstacle to the recovery ol tlio debt in 
(lucstion Tt may well he that the leason wiiy no caso is cited but one is, that 
wheie theie is an adiinnistration suit, and a creditor oi legatee can have 
recourse to the Court to apply for an older that the loprosentatives shall biing a 
suit, that bar to the recoveiv of !us rights, which is the foundation of the excep¬ 
tion to the general rule, does not exist, that ho is not hampered in such a way 
as to constitute a giound foi entitling him to sue instead of the iepregentative. 
Can it be said in this caso Lliat, theie being an admmistialion suit in existence, 
and the representative being suhieet to the Court wdiich could direct a suit to 
be filed in her name to recovei the property, the ciicumstances are such as to 
show that unless the plaintiff's are allowed to bring this suit the claim on behalf 
of Heraloll’s estate cannot ho made good by suit 

I must answer that question in the negative, and although if no adminis¬ 
tration suit w'ere pending 1 perhap-, might bold the clause of forfeiture and the 
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unwillingness of the administratrix [722] to be a substantial impediment. I 
cannot say that in this case the institution of the suit by creditors is justified 
by such circumstances as alone could entitle them to sue. Next, can the suit 
be brought, there being an administration suit pending ^ 

I was unaware, until this matter came on, that any older in it had boon 
made, and it was not until the argument had proceeded nearly to a conclusion 
that it was brought to my notice that other orders had heon made bearing 
upon the institution of this suit 

Had I been aware of those orders, 1 should have declined to hear this 
suit. It is not convenient, and hardly seemlv, that one Judge should be bound 
to deal with the etioct of oiders passed in another Division Court. I can only 
say that I sliall certainly take caie that no case comes before me m future 
which has been so affected by the order of anothor Judge. 

Tt is said that even if there were an> difficulty on the part of a creditor 
suing in his own name within the lule of Ahaqer v, Rowlcu (6 Ves., 748), the 
plaintiff's here lepresent the estate under an order of Court giving them liberty 
tg bring this suit, an order made in tlie administration suit in which the Court 
has full seizure, an order whicli authorizes them, as it does, to institute a suit, 
and as was suggested makes them icceiver lor the purpose ol bringing it, and 
it was said that as the suit was in truth hi ought for the benefit of the estate by 
an order of Court, and as all parties interested are before the Court, and by 
the decree all parties would bo hound, why should the Court hesitate to allow 
the suit to proceed 

Unfortunately there is, as 1 must liold, insuperable difficulty to acceding 
to that argument. 

No doubt the case of Eat la v Sidrlmitom (37 Li J Ch., 503) is not 
precisely similai, and the legal liability sought to he enforced was initiated by 
the executor of the estate which w’as lieing administered , but m dealing with 
that suit Lord Romilli , a Judge of great experience, summari/ed the position 
and remedies ot parties to an administration suit under circumstances 
which arise here, lie says at page 604 “ U tliero is no bill existing in 

the Court at all, a creditor may file a bill on behalf of himself and all 
other creditors against an executor oi a legal personal representative [723] 
for the administration of a deceased person’s estate, that is every day’s 
practice. Also if he makes out a ease ot collusion between the legal personal 
representative and the dcbtoi ol a testator, ho may make the debtoi of the 
iJitetator a par<y to that suit, but these are excejitional cases Excepting those 
a creditor cannot file a lull to got in the assets of a testator or an intos- 
IgK It is the business ol the legal personnl rejiresentative to do that, and 

are instituted every day for tliat jiuiposo If the legal personal repiesen- 
ral^o, without collusion, is not active and vigorous in getting in the estate of 
the testator or is culpably negligent, tlien the Court does not allow th^ 
debtors to be made parties, but appoints a receiver, who, by the authority of 
the Court*, gets in all the assets Hut when once there is a decree m an 
administration suit, proceedings must be taken in tliat suit, and there must 
not be another suit tor the same puriiose.” 

And later on : “If the matter he a peculiar one, and the assets cannot be 
got in without a suit being instituted in the name of thft legal personal 
representative and the legal personal representative refuses td^'institute any 
such proceedings, then the plaintiff’ in the suit might apply to the Judge in 
Chambers for leave to tile a bill in the name of the legal personal representative 
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indemnifying him against the costs." That was what, as it apiiears, the 
creditor in the administration suit wlio has the carnage of that suit, Eamdoss 
Ooondoo, did apply to be allowed to do. 

On the Ist March Mr liofiiierjee on his behalf moved for a rule nist for 
the appointment of a receiver, and the rule liavmg been obtained, appears to 
have been opposed on behalf of the present plaintiffs, who stated that they 
were large creditors The hearing of that rule then stood ovei until the 23rd 
April, a rule was, how'ever, granted in tlio interval calling upon Eamdoss 
Ooondoo and the present defendants to show cause wh\ tlie plaintiffs should not 
bring this suit m its present form , thisiiile was opjiosed by Counsel on Ins 
behalf, and was made absolute against linn, but not as against the present 
defendants, who have come in now to obiect to the form of the suit. 

The question has now been raised, and I am bound to answer it—whether 
the suit is well brought V 

If the order entitling the plaintiff to hung tlie suit liad been [724] made m 
tliis suit, I should have been bound bv it, but it was not made in the suit It 
is expressed to be made in the administration suit, and " in the matter of a 
suit intended to be brought" (nieannig tlie present suit), but the learned Judge 
who made the order expiessly decl.iied tliat lie did not intend by it to bind 
the present defendants 

Under such circumstances, can I liold that the plaintiffs, who are not 
entitled to sue in their own capacitv, are entitled to maintain the suit because 
they practically represent the estate, acting m any known capacity by virtue 
of which they are entitled to repiesent it. 1 am bound to hold that I do 
not think they are 

No doubt there is one case in which such a suit as this has been insti¬ 
tuted in this Court, (/iveiidcj Chundn Ghosn w Mackintosh h E, 4 Citl, 
897), but the point was not raised. .V ei oditoi sought to get in the estate, suing 
on his own behalf and after an administvatioii decree But the point was not 
raised. 

The point has, however, been laised ficre, and I must decide it Is it a 
merely technical objection I do not think it is What is the difference 
between this suit and a suit brought iii the name of the representatives ? It was 
very justly suggested by Messrs 1'hiU/ps and Utokoc, that regard to form of 
proceedings is a matter to which oiigmal courts of first instance would be 
more bound than appeal courts The remark w'as made in consequence of a 
suggestion that they should look more to substance than to piocedure, but 
there is a limit to this 

The objection is not a merely technical one ^ 

Though no doubt the intention was that a suit should be brought, 
should benefit the creditors of the estate, the order contemplated a suit noWm 
l^aehalf of the estate by the jilaintiffs, but on behalf of themselves and the creditors 
of the estate only. 

The order of the 19th March 1883 says “ It is ordered under the provi¬ 
sions o^s. 12 of the Charter that the said Oriental Bank Corporation and the 
•Delhi and London Bank, Limited, be at liberty to institute a suit in this 
Court, ” etc. 

The ottWIs that the plaintiffs be at liberty, not that they do, but that 
they are at liberty, to institute a suit. I think it would be reading the proceed¬ 
ings with all elastic freedom, which I have [723] no right to do, to go so far 
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as to constrae this as an order appoint>ng the Banks receivers for the purpose**^ 
of bringing this suit. The remarks of TURNER, L. J., in Ilarnson v Hichards 
[L. B. 1 Ch App , 473 (475)] referred to by Mr. cannot, 1 think, be 

treated as being more tlian figurative, for tiie purpose of pointing the objection * 
to the order then under discussion 

He says “ The order under appea.l, whatever be its form, is in substance 
an Older for a receiver, for it takes the administration of a part of the estate 
out of the hands of the executor and entrusts it to some one else. Now, a 
receiver is not appointed against an oxecutoi unless some case of misconduct 
IS proved. Is tliere anv such case made out here ■'* It is alleged against 
him that he apiilied for time to jnit in .i voluntary answer, but it seems to me 
that it would have been ver\’ convenient for a voluntary answer to have been put 
in, since the Court would then have had materials before it enabling it to give 
special directions as to the dealings with Mr French which have become the 
subject of subsequent inquiiy The proceedings to be taken must be carried 
on m the name of the executor, and I find that all the information which lays a 
ground for those proceedings lias been obtained from him or his solicitor If 
tlie proceedings are taken out of tlieir hands, it is not likelv that the executor 
will voluntarily coinmunicate with the otlier solicitor for the purpose c^giving 
all the information material to the carrying on of the pioceedings In the absence 
of misconduct on the part of the executoi, I do not think it desirable to 
place the business in the hanrls of a person with wlioni he is not likel\ to 
communicate freely ’’ 

I don’t think that this ease can be used as an anthoi ity for treating the 
order of tlie 19th Maich IBH.'l as jilacing the plaintiff's in the position of receivers 

Upon these grounds, I come to the conclusion tliatin this Court I am not 
at liberty to allow this suit as framed, and 1 must dismiss it with coats. 

* I have consideied wdiether I should exempt the plaintiffs from costs by 
reason of the Older made , hut Ido not think 1 should do [726] so The 
plaintiffs have only themselves to blame foi not framing the suit in the 
regular form They actually opposed, and opjiosed with success, an application 
by Eamdoss Coondoo for authority to jiiosocute fho churn set up in this suit 
in a regular way It is to be regietted that they ilid not frame their suit in the 
mode in which he was advised to frame his 

1 must dismiss the suit with costs, but the added defendants will bear 
their own costs. 

The plaintiffs appealed 

Mr Kenned If, M.r lhi,qh,M.\ and Mr for the Appellants. 

Mr. Reii'imhf. —The Court below has decided that the pending of the 
administration suit excludes any other suit The eaiher reported cases show 
that a Court of Equity would not entertain a suit without equities ; and the 
ot^y forum in which such a suit could be brought was the Court of Common 
Law Collusion would give a direct casue of action, and we allege collusion, and 
a Court of Equity would have jurisdiction In the case of Yeatman v. Yeatman 
(L. B., 7 Ch. D., 210) the plaintiff’s, who vvere legatees, were permitted to sue ; 
the case show's that under special circumstances the Court may say that a person 
who has no direct right against a defendant may be plaintiff. Under the 
Hindu law we should have a right to go against the person in possession, an^ 
even if the English cases are against us, the arrangement of the different suits 
could be settled by the process of staying all but one. 

In the case of Sliarland v Mildon (5 Hare, 469) the plaintifif appears to have 
made no case of collusion , the executor was the proper person to get in the 
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assets, but there the plaintiff, v?ho was a small creditor, was held to be entitled 
to get in the assets. It shows tliat although an administration suit is pending, 
a suit analogous to ours may be brought 

In Greender Chunder Ghosev. Mackintosh (I. L. R., 4 Cal., 897), which was 
a suit after a decree for administration, against a debtor, to the estate seeking 
to have certain property made liable and asking for administration, shows that 
such suits he. The point now raised, however, does not seem to havebeenraised 
at all in that case. 

[727] In Earle v. Sidebottom (37 L. J. Ch., 503) an administration suit 
had been brought, and the plaintiff filed a supplemental bill to obtain the pay¬ 
ment of certain sums into Court which had been oidered and had not been 
done. The defendant, the-executor, had leave to sell certain property, and the 
order directed that the money should be paid into Court in the original suit, 
the defendant sold to his brother, and the whole of the money was not paid 
into Court, it was held the suit would not lie , but there it would not have 
been necessary for the executor to bring the suit; and the plaintiff filed his 
supplemental suit. Our suit is not a second suit to get in tlie assets 

We obtained an order to sue, and the case oi Harrison v. Richards (L. R , 1 
Ch. Spp., 473) shovrs that the order to sue in an administration suit is in 
effect An order for a receiver. 

(Wilson, J. —How can your clients be receivers, for if they recovered the 
property it would go into the hands of the administrators to administer, and 
would not go into your hands at all J 

Under s. 51 of the Civil Procedure Code tliere would be great 
difficulty in the receiver bringing the suit There must be an express 
authority from the plaintiff to the person who signs the plaint, and that we 
could not get. In Phillips v Phillips (6 Ir Eq , 509) there was no collusion, 
and it was shown that the executor was not in default; but the Court stated 
that, if the charge sought to be made good had been proved to be due, and the 
executor shown to be remiss in calling it in, the Court might direct proceed¬ 
ings to be taken by means of a receiver There is a difference between the 
Hindu and English laws in the matter. In England the entire property vests 
in the executor, in India the executor is only a manager -Srnnaii Jaykali 
Debt V Shibnath Chatterjee f2 B L R, 1 O. C , Col Dig, bk I, Ch. II, 
8 . 220 ). 

Mr. Hill, Mr. Tievelyan and Mr. Sale for the Defendant Ciobinloll 

Mr. O’Kinealy for the Defendant Beharyloll. 

Mr. Hill, for Gobinloll.—The general rule is that an executor or adminis¬ 
trator can alone sue to recover assets Therefore in [728] ordinary oases a 
debtor to the estate cannot be made a party to a suit against an executor 

Collusion, or the insolvency of executor, or some other special circum¬ 
stance, must be made out by a creditor who sues. In the early cases, proof of 
^ collusion was held to be essential— Netoland v. Champion (1 Ves. Sen., 106). 
^ In that case the Lord CHANCELLOR distinguished the case of suits by a creditor 
against an executor of a deceased, and surviving partner, from other cases A 
surviving partner would be a party because he would have an ’ interest m 
conteliHng the debt, and a right to be heard in taking the account. Stoi’ey's 
^ Equity Pleadings, s. 167, Thorpe v. Jackson [2 Y. k C. Exch , 553, (563)], 
Bowsker v. Watkin (1 R & M., 277) is also an instance of such a suit, but as 
' to. this laslpsrke see Davies v. Davies (2 Keen, 634). Gedge v. Traill (l R A 
M., 281, n^) is an authority as to collusion. Travis v. Milne (9 Hare, 141, 
160) shows that collusion is not the only ground and that there must be 
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special circumstances, some substantial impediment to the suit being brought 
by the executor. The rule which now obtains dates from about 1800, viz., as 
to collusion, insolvency or some special case. See Alsager v. Bowley (6 Ves,, 
748), Hilhard v Etffe (L. E , 7 H. L, 39, 44). As to what have been held 
“special circumstances,’’ at one time the refusal of the executor to get in funds 
was sufficient, Wilson y. Moore {i M & K., 126, 337), Lancaster v. Evors 
(4 Beav., 168), illustration of special circumstances is afforded by Consett v. 
Bell (l Y. & C. Ch., 669), also in Stainton v. The Carron Co. (18 Beav , 146, 
159), Sanders v. Driice (3 Drew, 140,156). The case of Yeatmanv. Yeatman 
(L. E., 7 Ch. D., 210) merely amounts to saying that when it is a case for 
proceedings to be taken by a creditor, a cerditor applying for leaye to sue will 
be allowed to sue in his own name. In our case plaintiff alleges neither 
collusion nor insolvency nor inability to sue. The proper course for the 
plaintiff to have pursued is that indicated in Sharpe v San Paulo By. Co. (L. 
E., 8 Ch. App., 597) The objection is not a technical one, the question of 
costs is sufficient ground for adherence to the general rule 

• [729] Mr. O’Kmealy for Behariloll contended that the proper person to 

sue was the representative, and the cause should not be taken from her except 
on proof of misconduct, Samuel v. Samuel (L E , 12 Ch D., 152). Dattad v. 
Hmvtin (L E., 19 Ch D., 61) shows that a receiver never is appointed in a 
ease like this. Phillips v Phillips (6 Ir Eq., 509), and Utteison v. Mair 
(2 Ves , 95) were also cited 

Judgments of the Court were delivered by Garth, C. J , and Wilson, J. 

Wilson, J.— The case disclosed by the pleadings is this The plaintiffs 
were creditors of one Heraloll Seal who died intestate in March 1876 They 
sue on behalf of themselves and all other creditors Administration of the 
estfi^e of Heraloll was in May 1876 granted to his only son Eussickloll. In 
the same month a creditor’s suit was brought in this Court for the administra¬ 
tion of Heraloll’s estate. In June 1876 a decree for administration was made 
and the usual accounts and enquiries ordered A report was subsequently 
made by which it was found that the plaintiffs were creditors of the estate for 
the debt now relied upon. On the 25th February 1878 Eussickloll having 
died, administiation of the unadministered estate of Heraloll was granted to 
his widow, the defendant Koosummoney, and the suit was revived against her 
and Eussickloll’s widow, the defendant Biddomonoy On the 12th August 
1878 by a decree on further directions thi.s report was confirmed and the usual 
directions given That suit is still pending. 

In 1848 Muttyloll Seal, the father of Heraloll and of four other sons, 
executed a deed by which he conveved certain property to trustees upon trusts 
for the benefit of his family Muttyloll Seal died in 1854, intestate so far as 
the property involved in this suit is concerned. The defendant Gobinloll Seal 
and Kannyeloll Seal are the present trustees under the deed of 1848. 

The plaintiffs contend that the trusts of the deed of 1848 are void in law ; 
that one-fifth part of the property supposed to be affected by those trusts passed 
to HeralolLas one of the heirs of Muttyloll, and that that share forms part of 
Heraloll’s assets applicable to the payment of his debts 

[730] They say in their plaint.— <* 

Paragraph 26 —“ The defendant Koosummoney Dossee has refused and 
still refuses to take any proceedings or to take part in any proceedings with a 
view to impeaching any of the provisions of the said indenture, alleging, 
amongst other things, that under the terms of the said indenture any member 
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of the family taking any proceedings in any Court of Justice in any matter 
affecting the said trusts would forfeit all rights, benefits, and interests there¬ 
under." 

Paragraph 27 .—“ The defendant Koosummoney Uossee is also interested 
as one of the beneficiaries under the said indenture, and tlie relation between 
the defendant Koosummoney Dossee and the defendants Gobmloll Seal and 
Kannyeloll Seal, the trustees of the said indenture, who are also beneficiaries 
under the said indenture, is such as to create a very substantial impediment 
to the prosecution by the defendant Koosummoney Dossee of the rights of the 
creditors of the said Heraloll Seal, deceased, against the defendants Gobinloll 
Seal and Kannyeloll Seal in relation to the property comprised in the said 
indenture." 

The plaintiffs ask, in substance, for a declaration in accordance with the 
contention above stated, that the share of Heraloll may be duly administered, 
and that this suit may be taken as supplemental to the existing adminstration 
suit. 


They have made defendants in the suit the trusteess of the impeached 
deed ; Koosummoney, the administratrix of Heraloll, Biddomoney, the widow 
and heiress of Russickloll, who was himself the sole heir of Heera Lall, certain 
persons as representatives of the beneficiaries under the trust deed , and Mr. 
Macgregor, in whose hands the property is as receiver m another suit, which 
need not be further referied to 

The female defendants in a joint written statement take the same ground 
which the plaintiff m the passage already cited from the plaint alleged 
Koosummoney to have taken The trustee defendants, as trustees of the deed, 
resist the plamtiti’s claim to have the property dealt widIi as assets of Heraloll 
on a variety of grounds 

From what has been said 1 think ths following propositions follow — 

[731] (1) That the case is one in which proceedings ought to be taken 
to test the validity of the plaintiff’s contention as to the trusts 

(2) Tha.t the administratrix has refused, and still refuses to take any 
such proceedings. 

(3) That the trustee defendants dispute the right of the creditors in 
their character of trustees and for the benefit of the beneficiaries of whom the 
administratrix is one, and that the administratrix concurs in this action of 
theirs and refuses to proceed against them, because she prefers her personal 
interest under the trust deed to her duty as administratrix It appears also, 
if that be material, that the heiress-at-law takes the same view and from 
the same motive. This, I think, amounts in law to collusion between these 
parties. 

(4) There is already an administration suit pending, covering the whole 
of HeraloU’s assets, whatever they may be. 

The question we have to decide is whether on these facts the present suit 
is maintainable. 

The gfltoeral rule of law is that the executor or other representative of the 
deceased is the proper person to realize the assets of his estate, and that no 
other perso'n can sue for them in any Court, and this rule rests upon obvious 
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principle. The proper person to sue for a debt is the creditor The proper 
person to sue to recover property is the person who has a title to it, not one 
who has none. 

But an exception to the general rule has been admitted in certain 
instances. Many cases were cited to us beginning with A Isager v. Bowley 
(6 Ves., 74fl) and ending with Yeatmmi v. Ycatman (L. R., 7 Ch. D., 210) in 
which, on grounds of collusion, insolvency, or other special circumstances, a 
creditor of an estate has been allowed to join a debtor to the estate as defen¬ 
dant in a suit against the executor. I do not think it necessary to examine 
those cases in detail. The principle on which they rest is stated by TURNER 
V.C., in Travis v. Milne (9 Hare, 141, 149) • “ Upon an examination of the 

authorities I believe it will be found that there is no instance of such a suit 
being maintained in the absence of special circumstances, and that collusion is 
clearly not the only ground on which such a bill can be supported The cases, 
I think, may fairly be considered to go [732] to this extent, that such a bill 
may be supported in all cases in which the relation between the executors and 
the surviving partners ” (tlie case then before the Court was one of a deceased 
partner’s estate), “ presents a substantial impediment to the prosecution by 
the executors of the rights of the parties interested in estate against ■ the 
surviving partners ” In Staintoii v. The Carron Company (18 Beav., 146) 
Romilly, M. R., stated the rule “ I think it unnecessary to go m detail 
through all the cases to be found on this subject, I think that they may be 
summed up thus that the persons interested in the estate of the testator, not 
being the legal representatives, wnll not be allowed to sue persons possessed of 
assets belonging to the testator, unless it is satisfactorily made out that there 
exist assets which might be lecovered, and which, but for such suit, would 
probably be lost to the estate,” and both these statements of the rule are 
cit^ with approval by II ALL, V C in Yealman v Yeatman In the present 
case, had there been no administration suit pending, there would have been, in 
the collusion of the administratrix and the trustees, a substantial impediment 
to her suing them, and a strong probability of the loss of assets, unless a suit 
like the present were admitted, and, in my judgment, the authorities show that 
it would have lain. 

But the administration suit is pending, in which the Court has control of 
the administration of all the assets of Heraloll In that suit an order might 
be made directing proceedings to be taken, in proper form and by proper 
parties, to recover the assets in question , and the conduct of such proceedings 
might be given as seemed best to the Court Nor is any reason shown why 
such an order should not be applied for The aiiplications that were made, 
and the order of the Court I shall notice later Two courses would be open 
to the Court in that suit: first, to allow a suit to be brought in the name of 
the administratrix , secondly, to appoint a receiver to sue It is pointed out 
in Dowd v. Hawtin (L R., 19 Ch D , 61) that the latter course would be in 
accordance with the older practice of the Court of Chancery, but thtt in 
recent times the former course is always adopted. But 1 do not understand 
the Court there to have held that there is power to give a receiver the 
conduct oi a suit, if necessary; at any rate, in [733] this country under the 
Procedure Code. 1 think there clearly is such a power. Having regard to 
the requirements of a 51 of the Procedure Code as to plaints, the nature of 
the objection raised by the administratrix, and the great practical difficulty of 
enforcing a.ny order against a purdahnashin woman in this country, I think 
the Court might well hesitate before directing proceedings in her name. But 
under s. 503 of the Code, I think it clear that the Court might authorise a 
receiver to sue in his own name. 
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Under these oircumstanoes, I do not see, on principle, how it can be said 
that there is any substantial impediinent to the bringing of a suit m a regular 
manner, or any danger to assets such as to necessitate the reception of the 
present exceptional suit. 

I think, too, the weight of authox'ity is in favour ol this view. In one 
sense there is no direct authority upon the point. That is to say, there is no 
case in which such a suit has been held to lie, while an administration suit 
was pending, nor is there any case in which a suit has been rejected expressly 
on that ground. Sharland v. Mildon (5 Haro, 469) was cited for the plain- 
tifls. But that case is not in point. The defendant there held liable was not 
a mere debtor to the estate, but an executor de son tort accountable as such to 
those interested in the estate. In Stainton v The Carron Company (18 Beav, 
146) already referred to, an administration suit was pending, and a decree had 
been made, and the Master of the Rolls does not expiessly dismiss the second 
suit on that ground, but lays down the rule in the terms already cited He 
did, however, according to the Law Journal report, point out in his judgment 
that, if the plaintiffs had any remedy, it was in the administration suit, 23 
L. J., Ch. 299 Greendei Chunder Ghnse v Mackintosh (I L R., 4 Cal, 897) 
was a case similar to the present, and it proceeded to decree both in the Court 
of First Instance and on appeal But the point was not raised. It was indeed 
argued that the Judges before whom tlie case came must be taken to have 
approved of the frame of the suit, because they did not object on the ground 
now in question But I do not see that it was in any way the duty of the 
Court to take such a point when the parties did not choose to raise it 

C734] On the other liand, in Earle v. Sidehotloni (37 L J Ch., 503) in 
the passage cited in the judgment of PiGOT, J., Romilly, M R , examined the 
question, and stated his view of the law thus " If there is no hill existing in 
the Court at all, a creditor may file a lull on behalf of himself and all othfer 
creditors against an executor or a legal jieisonal representative for the adminis¬ 
tration of a deceased person’s estate. That is everv day’s piaotice Also, if 
ho makes out a case of collusion between the legal personal representative and 
the debtor of a testator, he may make the debtor of the testator a party to that 
suit. But these are exceptional cases. Excepting those cases, a creditor cannot 
file a bill to get in the assets of a testator oi intestate. It is the business of 
the legal personal representative to do that, and suits are instituted every day 
for that purpose If the legal personal representative, without collusion, is not 
active and vigorous in getting in the estate of the testator, or is culpably 
negligent, then the Court does not allow the debtors to be made parties, but 
appoints a receiver, who by the authority of the Court gets in all the assets 
But when once there is a decree in an administration suit, piocoedings must bo 
taken in that suit, and there must not be another suit for the same purpose, 
and if the matter be a peculiai one and the assets cannot be got in without a 
suit b^g instituted in the name of the legal personal representative, and the 
legal jmrsonal representative refuses to institute any such proceedings, then the 
plaintiff’ in the suit might apply to the ludge in Chambers for leave to file a 
bill in the name of the legal personal representative indemnifying him against 
the costs.” And in Dowd v. Hawtm, already referred to, the Court of Appeal 
states what the ordinary practice of the Chancery Division is, namely, by 
proceedings in the administration suit. 

I therefore agree with the view of the learned -ludge who heard this case, 
that under such circumstances as those disclosed the present suit will not lie 

It remains however to consider the applications which were made m the ad¬ 
ministration suit and the order made thereon. It appears from the proceedings 
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brought before us, that the conduct [733] of that suit is in the hands of 
one Bamdoss Coondoo, that he applied for and obtained in that suit an order 
ni)>i for the appointment of a receiver, with a view to bringing a suit for the 
same obiects as the present. The present plaintiffs obtained an order nisi giving 
them leave to bring this suit The nature of the latter order is plain enough. 
It gives leave under clause 12 of the Letters Patent to sue, though part of the 
property may not be within the jurisdiction. It gives leave to join causes of 
action under s 44, rule (a) ol the Procedure Code. It gives leave to sue on 
behalf of all the creditors, and to sue the defendant Behariloll Seal on behalf 
of all the beneficiaries under s. 30 of the same Code 

The learned Judge before whom the mattei came appears to have considered 
(and as far as I can judge, for good reason), that the now plaintiffs were fitter 
persons than Bamdoss Coondoo to have the control of the litigation. He dismiss¬ 
ed Bamdoss Coondoo’s application, and made the plaintifts’ order absolute. 
The learned Judge, as I understand him, limits his order in such a way as to 
show that it is an order only as between the parties in the administration suit 
and not one affecting the defendants in this suit. 

The plaintiffs souglit to use this order in two ways , Fust, it was said that 
such a suit mav lie with tlie leave of the Court, if it could not without I do 
not see how this can be So far as the order is one under clause 12 of the 
Letters Patent it affects only local jurisdiction So far as it is under s. 44 of 
the Code it goes only to the joinder of claims So far as it is under s. 30 it 
goes only to the joinder of parties It makes it unnecessary to join all the 
creditors as plaintiffs, and places the present plaintiffs in the same position they 
would have been in under English law without any ordei From no point of 
view can the order, in my opinion, giye a right of suit not existing without it 

SeQondhf, it was contended, on the strengtli of an expression of TURNER, L 
,1.* m Harrison v Richards (L B , 1 Ch App , 473) that the effect of the order 
might be to constitute the plaintiffs receivers, for the purpose of bringing this 
suit. I think it is impossible to construe the order m any such sense 

[736] I agree, therefore, in the view taken of the case by the Court below, 
and I think the appeal should be dismissed 

T arrive at this conclusion with regret, because it is always unfortunate 
that costs of litigation should be wasted by reason of the dismissal of a suit on 
a ground which leaves the merits of the controversy untouched And so far as 
appears, I do not suppose the defendants would be worse off, if such asuit could 
proceed, than in one regularly brought In this sense tfie objection, to which 
I feel bound to give effect, is technical, but in no other sense It rests upon 
clear principles, a departure from which would, 1 think il not in this case, in 
other cases le'»d to multiplicity of suits, increase of expense and confusion We 
cannot hold this suit to lie without la\ mg down a new rule, and establishing a 
precedent of general application The objection is one which the defendants 
have a pet feet right to raise, and the defendant Gobinloll raised itj|pit the 
earliest moment by his written statement The plaintiffs have carried on 
their suit through two Courts with full knowledge of the difficulty which lay 
in their 

On the subject of costs I have had an opportunity of reading what the 
Chief Justice has written and 1 concur in his view. 

Garth, C. J. —As my brother WiLSON agrees in this case with the Court 
below, that we ought in this country to be guided by the rule, which appears 
to be observed by Courts of Equity in England, I shall defer to their judgment, 
although 1 confess 1 do so with reluctance, because I see no sufficient reason 
for introducing such a rule here. 
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It is expedient, no doubt, that some recognised procedure should be followed, 
as regards the persons who should have the conduct of a supplemental 
suit of this kind , and it is obviously right that, in the absence of good reason 
to the contrary, the legal representative of the party, whose estate is being 
administered, should sue to realise assets of that estate for the benefit of the 
creditors 

And it may also bo right, that where there is any valid objection to the 
legal representative suing, the conduct of such a suit [737] whoever mav be the 
nominal party to it, should generally be in the hands of the plaintiff in the 
administration suit 

But where, as in this case, there is ample I’eason why the legal represen¬ 
tative should not sue, and where there is also good reason as T consider for 
not allowing the person who instituted the administiation suit, to have 
anything to do with the supplemental suit, 1 confess I should have thought 
that the selection of a proper person to bring this suit on behalf of the estate 
might well have been entrusted to the Judge in the administration suit, 
without its being absolutely necessary to appoint a receiver 

The learned Judge had all the facts and the parties before him , and I 
should have thooght that he was probably the best tribunal to decide, whethei 
it was necessary or expedient, having regard to the oirciirastances of the case, 
that a receiver should be appointed 

It seems clear from the English authorities, that where there is no 
administration suit pending, a suit of this kind may be brouglit by one creditor 
on behalf of himself and the other creditors , and, therafoic, theie would seem to 
be no objection in substance to such a suit being brought, when there is an adminis¬ 
tration suit pending The argument in favour of the rule, which my learnSd 
brothers are disposed to adopt, seems to be, that where a receiver can be 
appointed, to bring such a suit, it is always right that he should he appointed. 
But the rule is only one of procedure, as it seems to me, and one which we 
are at liberty to adopt or not in this country, as we tliink proper , and although 
in many and perhaps in most cases it may be the best course to appoint a 
receiver, 1 think there are some cases, in which such a course may be neither 
necessary nor expedient; and I am strongly of opinion that, although we should 
always pay the utmost respect to the wisdom and authority of our English 
Courts, we are by no means bound to adopt all tlie rules of procedure and 
practice, which the Equity Courts in England may have established 

In this case, as far as I can see, there was no necessity for a receiver, nor 
13 there any substantial reason why this suit should not have been properly 
tried upon its merits in its present form, without putting the parties to the 
frightful expense and delay of fresh proceedings 

[738] No receiver, 1 presume, unless he were himself an interested party, 
would act gratuitously, and in this case, it appears, there are no moans of 
paying a receiver. There are literally no assets, as 1 understand^ out of 
which a receiver could be remunerated, unless the object of this suit were 
attained, and the trust funds realized for the benefit of the creditors 

The consequence is, that the receiver, when appointed, must be paid 
either by the creditors generally, or hy the plaintiffs, who are by far the 
largest creditors, and in either case the appointment of a receiver would be an 
expense to them, without being, as far as I can see, any benefit to anybody, 
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because the plaintiffs have such a deep interest in the success of the suit, that 
there can he no reasonable doubt of their doing their best to win it, and as 
this suit is supplemental to the administration suit, any assets which may be 
realized in this suit would of course have to be administered in the 
administration suit. And, again, if a receiver were appointed, he would only 
sue, I presume, upon being indemnified by the plaintiffs, either with or 
without the aid of the other creditors 

It IS obvious, therefore, that when this suit is dismissed, and the Judge 
in charge of the administration suit is asked to appoint a receiver, it may be 
a question well worthy of consideration, whether the plaintiffs themselves 
should not be appointed receivers, inasmuch as they will virtually have to 
bear the expense of bringing the fresh suit. I entirely agree with Mr. Justice 
Norms, that it would have been highly improper under the circumstances to 
allow Bamdoss Coondoo to have the conduct of this suit in any way. A 
tradesman, who has had dealings with the Seal family whose debt is only a 
small one (some Bs 2,000), who is actually offered payment of that debt, and 
refuses to lake the money, %n the hope of being entrusted with the bringing this 
suit against the Seal family, is certainly not the sort of person whom any 
Court would select to have the conduct of such a suit. He must either have a 
craving after costs, which, bo say the least of it, is not a good trait in a receiver, 
or he must have some other reason, perhaps even less creditable, for Avishing 
the conduct of the suit to be placed in his hands 

It, therefore, as far as I can see, comes to this , that when a [789] 
receiver is appointed, the persons after all really interested in the suit, and paying 
the expense of it, and winning the risk of it, will be the plaintiffs, and the real 
defendants will be in no better position as against the receiver, whoever he 
may be, than they are now against the plaintiffs. In either case, I presume, 
they would be entitled to security for costs, if they choose to ask for it, and 
in either case, they are secure, as far as I can see from being sued over again 
for the same cause of action 

Indeed, I do not know that the defendants will have effected any other 
result by the objection which they have taken, than to put themselves and the 
other parties to the suit to a good deal of unnecessary expense. 

Under these circumstances, although, as I said before, I defer to the 
opinion of my two learned brothers upon this, which seems to me a mere 
question of procedure, I do not think it right to give the respondents any 
costs, for two reasons— 

(1) In the first place, I consider their objection to have been a technical 
one, advanced for no bond fide object, but merely for the purpose of putting 
the plaintiffs to expense and trouble, by obliging them to bring their suit 
in a different form , and 

(2) ^ (Which IS to my mind the more cogent reason), because hitherto 
there has been no authority in this country, deciding that a suit in this form 
cannot be brought, whereas, on the other hand, there is a direct authority 
that such a suit can be brought, inasmuch as the case of Greender Chiinder 
Ohose V. Mackintosh (I L. B. 4 Cal., 897) is a precedent for such a suit in 
this very Court. And it must not be forgotten that the Judge in the adminis¬ 
tration suit, who, as I consider, ought to have the selection of the plaintiffs in a 
suit of this kind, had sanctioned the suit in this form. 
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For these reasons, I think that, whatever view the learned Judge may 
have taken as to the form of the suit, no costs ought to have been allowed to 
the defendants in the Court below, and T certainly do not feel justified in 
allowing them any costs in this Court 

The appeal will, therefore, be dismissed without costs 

Appeal dismissed. 


NOTES. 

[ I RIGHT OF RECEIVER TO SUE IN HIS OWN NAME— 

See also (1907) 34 Cal , 305 5 C. L J., 270, (1898) 25 Cal , 642 (646) 

II. CREDITOR’S RIGHT OF SUIT AGAINST DEBTOR TO ESTATE- 

See also (1905) 3 L B R . 192 (193) ] 


[740] PRIVY COUNCIL 

The 5th Febi'uaiy, 1884 
Present 

Lord Blackburn, Sir B Peacock, Sir R P Collier, 

Sir R. Couch and Sir A Hobhouse. 

Narotam Dass . Plaintiff 
versus 

Sheo Pargash Singh . Defendant 
[On appeal from the Court of the Judicial Couimissionei of Oudh.] 


ict XXIVof 1870 (The Oudh Tnltiqdni'i' Relief Aif, 1870) —Ilypothecahmi 
of lands undet management 

A taluqdai, the managcmoni of whosju t.iluq .it the* time was vested in an ofheer appointed 
under s 3 of Act XXIV of 1870, made an instrument purporting to hvpothec.atc‘ the taluq to 
secure payment of money borrowed by him 

Held that, as the document contained no personal contract to pay out of personal estate, 
or any estate other than the taluq, it was unnecessary to consider whether a taluqdar, whilst 
his taluq IS under management in pursuance of the provisions of the above Act, is competent 
to make a personal contract this being only an hypothecation of the property falling within 
S. 4, cl 3 of the Act, and invalid within its meaning 

Appeal from a decree of the Judicial Commissioner of Oudh (13th October 
1881), whereby a decree of the Judge of the Fvzabid District (19th April 1881) 
was confirmed. 

On the 18th July 1873 the respondent, a taluqdar of Oudh, the manage¬ 
ment of whose taluq was then vested in an officer appointed by the Chief 
Commissioner, under the provisions of s. 3 of Act XXIV of 1870 (The Oudh 
Taluqdars’ Relief Act, 1870), executed in favour of the appellant (a shraf at 
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Fyzabad), the instrument of which the clauses are set forth in their Lordships’ 
judgment. Before the institution of this suit against him, for principal and 
interest due to the 15th July 1873, which with subsequent interest was made 
up to the sum of Bs. 10,981, the respondent had been restored to the possession 
of his taluq, under s. 12 ; but had made no payment. 

The defence, besides denying the receipt of the money, alleged that the 
claim was invalid, inasmuch as the bond on which it was based had been 
executed while the defendant’s estate was under the operation of Act XXIV of 
1870, and an issue was fixed on this point. 

[741] In the Court of First Instance the suit was dismissed with costs on 
the ground that the instrument on which the claim was based was a mortgage, 
and invalid under 8 4. The Judicial Commissioner dismissed the appeal for 
the same reason 

On this appeal— 

Mr. J. T. Woodroff’e, for the Appellant, argued that the instrument of 18th 
July 1863, though invalid for the purpose of charging the taluq, was evidence 
of a contract to pay the debt for which the taluqdar was personally liable. 
By reason of his estate being brought under the operation of Act XXIV of 1870, 
he had been rendered unable to charge the taluq, but not incompetent to con¬ 
tract, The instrument bore tlie construction that it contained a promise to 
pay, distinct from the hypothecation, and the transaction itself was to be so 
regarded A document rendered inoperative for a particular and limited pur¬ 
pose might be used as evidence of a dififerent matter; for instance, as occurred 
under the registration laws. A document required by law to be registered, in 
so far as it affected land, was admissible, even if unregistered, in evi¬ 
dence for any purpose with regard to which its registration was not compul¬ 
sory —Lachmipat Singh Dugar V Miiza Khatrat Ah [4 B.L.B., (F.B.) 18]. So 
a document, jmrporting to charge land, might be invalid for that purpose, 
under s. 4 of Act XXIV of 1870, but receivable for another purpose, viz., as 
evidence of a debt. 

He referred also to the sections in “ The Scinde Encumbered Estates Act,” 
XIV of 1876, corresponding to ss. 3, 4, 8 and 12 in Act XXIV of 1870. 

Mr. K. V Doync and Mr H Coirell for the Respondent were not called 
upon. 

Their Lordships’ Judgment was delivered b;^ 

Sir B. Peacock. —The issue raised in this case is, can the bond be held to 
be a valid document and binding upon the defendant when it was executed 
during the time the estate was under the operation of the Taluqdars’ Relief 
Act, 1870 (Act XXIV of 1370)? It is not necessary to consider whether a 
taluqdar, whilst his taluq is under management in pursuance of that Act, is 
competent to make a personal contract, inasmuch as it does not arise in the 
[742] present case The question depends upon the construction of the docu¬ 
ment which IS set out on the record, and which their Lordships consider to be 
a mortgage of the estate and nothing else It contains no personal contract 
by the defendant to pay out of his personal estate, but it is a mere contract to 
pay out of the hypothecated estate 

The contract commences by stating that he has borrowed the sum of 
Rs. 4,100 at a certain rate of interest. Then it goes on: “I have 
by this instrument hypothecated the whole of my property in taluq 
Chandipur Birhar, situate in Fyzabad.” There he describes it as an 
hypothecation. “ As the aforesaid taluq of Chandipur Birhar is under manage¬ 
ment under the Encumbered Estates Act, and I have already filed in the 
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office df the Superintendent a schedule of my debts specifying the names of 
my creditors, I do hereby promise and give it in writing that I shall without 
any plea repay the principal with interest within the term of two yeai*s.” But 
the contract does not stop there. It goes on . “ The mode of payment will 

be, that after paying up the scheduled debts, I shall first of all pay up the debt 
covered by this bond, including interest ”—that is to say, that he will pay 
this bond after he has paid the scheduled debts. “ I shall thereafter 
appropriate the profits of the estate and attend to the liquidation 
of other debts. I shall not take the profits of the estate without paying 
up the present debt with interest, if I do take the profits, it will be for the 
payment of this debt. I shall, until this debt is repaid, abstain from contract¬ 
ing other debts from the bank'or anywhere else” Up to this period it is 
evidently a mere hypothecation of the estate as a security for the money. Then 
he says lower down ‘‘ When my estate is released from management under 
the Encumbered Estates Act, I will immediately first of all pay the debt due to 
the said banker, and will pay the other creditors afterwards ” That is merely 
an intention on the part of the borrower that this debt shall be a prior charge 
upon the estate afterpayment of the scheduled debts " In both cases, that is, 
while the estate is under management and after it is released, the repayment 
of this debt will be the subject of my first consideracion In the event of any 
breach of contract taking place on my part, the said banker is at liberty to insti¬ 
tute [743] a suit within the time fixed in this bond and recover the money 1 will 
not transfer or mortgage to any one the hypothecated property till the princi- 
jial and interest of this debt is paid up , if I do so it will be illegal. ” Then he 
goes on : “ These few lines have therefore been written as an unconditional 
bond hypothecating my property, so that it may serve as a document and be 
of use when required. P. S —I have taken this Es 4,100 over and above the 
Rs. 3,200 borrowed bv me, by hypothecation of the property, by the mortgagee 
deed attested on 17th March 1873. ” 

Looking at the whole of this deed, their Loidships cannot place any other 
interpretation upon it than that it was a mere hypothecation of the taluq 
which was thep under management • 

Then with regard to s. 4, cl. 3, which says, “ that, so long as such manage¬ 
ment continues, the taluqdai and his heir shall be mcomiietent to mortgage, 
charge, lease, or alienate their immoveable property or any part thereof, or to 
grant valid receipts for the rqpts and profits arising or accruing therefrom, ” 
it appears to their Lordships that this deed, being a mere hypothecation of the 
property, falls clearly within the clause, and consequently that it was invalid. 
Both the Courts have held that the deed was invalid within the meaning of 
the Act; and their Lordships think that those decisions are right They will, 
therefore, humbly advise Her Majesty to affirm the decision of the Court, and 
the appellant must pay the costs of this appeal 

Solicitors for the Appellant: Messrs. Watkins and Lattcy 

Solicitors for the Respondent Messrs Barrow and Rogers. 

NOTES. 

C HORTOAOE—PERSONAL LIABILITY TO PAT— 

This 18 a question of construction of each deed In 16 Cal , .‘>40, personal liability was 
not upheld, m 23 Cal , 645, it was , see the remarks of Dr Rash Befiati Ghosh m his Mort¬ 
gages (1911) Vol., I, 79, 80. On the ground that a particular fund was specified for payment, 
personal liability was not enforced m 6 C. L 3, 639 at 649 , 1.3 C W N , 138 See also 
4 C. L. J., 246; 510 (513) , 5 C L. J., 287,9 C. L J., 6 ; (1901) P. L R , 155.] 
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APPELLATE CIVIL. 

The 2Sth May, 1884. 

Present : 

Mr. Justice Tottenham and Mr Justice Norris. 

Gopal Chunder Sircar.Plaintiff 

vers Its 

Adhiraj Aftab Chand Mahatab .Defendant.* 

Cesses, Liabihty for—Dehutter land- Owner and holder ”—Bengal 

.let IX of 1880, s 6fj. 

Bengd.1 Act IX of 1880 coutompLites the pa-yment of the cc'.-.es b\ persons beneficially 
interested in the land in respset of which the cesses arc levied 

t7«] The woidh “ ownei and holder” in s 56 of that Act are not limited to any one 
person nor for the purposes of that >-6011011 must the owner bo 111 actual possession. The 
plaintiff, who was a putnidar of the defendant, having paid certain cesses in respect of what 
he described 111 his plaintto be “ debutter lakhraj lauds " lying within the ambit of his putni, 
sued the defendant to recover the amount of such cesses The defendant admitted that he 
was proprietor of the estate in which the lands wore situated, but denied his liability for the 
cesses 

Held, that the defendant was not liable to paj the amount of the cesses, but that the 
person liable was the idol through its shebait, or some person in receipt of the rents and 
profits of the land, or sonic person 111 actual possession of the land 111 occupation of it 

l^N this case the plaintiff', who was a putnidar of the defendant, had to 
pay certain road and public woik cess in respect of land.s described in the plaint 
as the debutter lakhraj lands of an idol named Shib Thakooi The plaintiff" 
alleged that the defendant was the pioprietoi and in possession of the land 
and as such was liable to make good the amount paid in respect of the cesses. 

Before the Munsif the defendant admitted his title to the land in question, 
but contended that he was not liable, and that the plaintiff should have sued 
the person who was in actual occupation of the laud. The Munsif, howevei, 
gave the plaintiff a decree for the amount claimed, on the ground tliat he was 
entitled to have the amount of the cesses paid by the defendant, inasmuch as 
he was the propnetnt of the rent-free land 

On appeal the Subordinate Judge i-eversed the decree of the Munsif, and 
dismissed the suit on the following grounds, as stated in the judgment:— 

“ The plaint in this case does not appear to have been rightly framed. 
The property from which cess was claimed was described as the debutter 
lakhraj property of some idol--Shib Thakoor. Nevertheless, the plaint stated 
that the Maharajah-defendant was the proprietor and was in possession. If 
the property is actually debutter, the idol is, and must be presumed to be, the 
malik, and if the Maharajah is in possession he cannot but be the trustee or 
shebait. The suit does not seem to have been framed against the defendant in 
his character as shebait or trustee. The Maharajah in his written statement 
says that on enquiry he finds that he is not in possession, and that those in 

• Appeal from Appellate Decree No. 1686 of 1883, against the decree of Baboo Jogesh 
Chunder Mitter. Second Subordinate Judge of Burdwan, dated the 26th of March and 29th 
of March 1883, reversing the decree of Baboo Gopal Chunder Bose, Second Budder Munsif 
of Burdwan, cUted the 16th of December 1882 
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poBsession C74B] should have been sued, and he pleaded non-liability for the 
plaintiff’s claim The lower Court decreed the plaintiff’s claim in this state of 
the pleadings, saying that he has the undoubted rght to sue the proprietor of 
the rent-free land, and therefore the defendant was liable I think this view of 
that Court is not supported by the law Section 56 ol Act IX of 1880 recog¬ 
nizes three classes of persons as bound to pay cesses for rent-free lands — 

(1) Owner and holder of any rent-free land 

(2) Every person in receipt of the i-ents and profits 

(3) Every person in possession and enjoyment of the land 

“ The Maharajah does not admit that he is in possession or enjoyment of' 
the land, nor has the plaintiff' adduced evidence to show that he is so in 
possession. If the Maharajah is in receipt of the rents, he is the shebait of 
the debutter property This does not seem to be the plaintiff ’s case Nor has 
it been proved by the evidence The Maharajah may bo ‘ ownei,’ but it has 
not been shown that he is also the * holder ’ The word ‘ and ’ in the section 
couples the words ‘ owner ’ and ‘ holder ’ It does not, as urged by the res¬ 
pondent’s pleader, disjoin them So that there is nothing to show how the 
Maharajah can be held liable ” 

Against that decision the plaintiff now specially ajrpealed to the High 
Court. 

Baboo Gnja iSunkiu Mazoorndar tor the Ajipellant. 

Baboo Chunder Madhuh Gliosc and Baboo Basunt Coomar Hose for the 
Respondent. 

The Judgment of the High Couit was as follows 

Tottenham, J. (Norbis, .1 , conc.mmuj) - In this case the plaintiff, who 
IB the appellant in this Couit, was a putnidar of the Maharajah of Burdwan 
As a putnidar he had to jiav road cess and public work cess, in respect of 
certain debutter lands lying within the ambit of his putni He sues the 
Maharajah to recover these cesses from him. 

In the first Court there appears to have been an admission made by the 
Maharajah’s pleader that the Maharajah had some [746] right in the lauds in 
dispute. The Munsif says “ The defendant, admitting his title to the land 
in question, urges in his written defence that the plaintiff should have sued 
the person who is in actual* occupation of the lands , ” and the Munsif was of 
opinion that that defence had no foundation inlaw, f hat inasmuch as the 
Maharajah admitted himself to be the propiietoi of the rent-free lands he was 
liable for the cesses. The first Court, therefore, made a decree in favour of the 
plaintiff. 

On appeal the Subordinate Judge I'eversed the decision of the Munsif 
and dismissed the suit apparently on two grounds. He thought that the plaint 
had not been rightly framt'd, for whereas the plaint described the property 
as debutter, ix , the lakhraj property of an idol, Shib Tbakoor, the defendant 
Maharajah was sued in his capacity of proprietor, though the land belonged to 
an idol and not to the Maharajah If the Maharajah w’as the holder .of it at all, 
he must have held it as shebait The Maharajah not being sued in that capa¬ 
city, the Subordinate Judge thought that he was not liable for the amount 
claimed. The Subordinate Judge further differed from the first Court as to the 
construction to be put upon the words of the Cess Act, s. 56, Bengal Act IX of 
1880. The Munsif held that it w’as quite enough for the defendant to admit 
his ownership of the land to make him liable for the cesses thereof. The 
Subordinate Judge says that it was not enough. The defendant must not only be 
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proved to be the owner, but also the actual holder of the land. He points out 
that s. 56 recognizes three classes of persons as bound to pay cesses for rent- 
free lands : Ftrst, the owner and holder of any rent-free lands , secondly, any 
person in receipt of the rents and profits; and, thirdly, every person in 
possession and enjoyment of the land. The Subordinate Judge holds that the 
terms “ owner and holder ” must relate to the same person, that the owner is 
not liable to pay cesses unless he is also a holder; and that in the present case 
the Maharajah, not having admitted being in possession, nor having been 
proved to have been in possession in any capacity, he is not liable for the 
cesses claimed. 

As regards the first ground stated, we think the Subordinate [747] Judge 
was right, and that upon the suit as framed, the plaintiff had no right to 
recover the cesses from the Maharajah From the plaintiff's own showing the 
debutter land belongs to an idol. The party liable to those cesses is, therefore, 
that idol, through its shebait, or some person in receipt of the rent and profits 
of the land, or some person in actual possession of the land in occupation of 
it. The suit against the Maharajah in his capacity of proprietor must, we 
think, fail He is not the proprietor of the rent-free lands if they belong to 
an idol, and in his capacity of proprietor of the estate within the limits of 
which geographically the debutter lands are situated, he would not be liable, 
excepting he paid the cesses in the first instance and recovered them from the 
idol afterwards, or from the plaintiff putnidar. Upon that ground alone, 
therefore, we think that the decree of the lower Appellate Court should be 
affirmed. 

As regards the other ground stated by the Subordinate Judge, we are of 
opinion that he is mistaken in his construction of the law. We do not take 
the words “ owner and holder ” in s. 56, when referring to rent-free lands, to 
be •limited to any one individual, or that the owner must also be in actual 
possession We think that these words are intended to apply to both classes of 
cases, namely, where the lakhraj land is the actual property of the owner, and 
where, as in the present case, the debutter being the property of an idol is held 
on behalf of that idol by a trustee or shebait. We think that the Act contem¬ 
plates the payment of the cesses by persons beneficially interested in the land 
in respect of which the cesses are levied, and that in the present case, the 
Maharajah, neither being admitted nor found to be beneficially interested in 
this debutter land, the lower Court was justified in holding him free from the 
liability which the plaintiff seeks to impose upon him 

The appeal is dismissed with costs 

Appeal dismissed. 
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[748] APPELLATE CIVIL. 

The 18th May, 1884. 

Present: 

Mr. Justice Mitter and Mr. Justice Norris 

Jugmohua Mahto.Judgment-debtor 

versus 

Luchmeshur Bingh.Decree-holder 

Linntatton—Execution of decree—Limitation applicable to execution of decree 
passed when Act XIV of 1859 was in force—Disability of decree- 
holder — Minority—Limitation Act (XIV of 1859, ss 11, 14 
and 20 and XV of 1877, s. 7) 

In execution of a decree, dated the 29th April 1862, certain proceedings wore taken which 
terminated on the 5th September 1866, when the execution case was struck off the file. 
Between that date and the 25th September 1882 no further prococdmgs were taken On the 
latter date an application was made for execution The decree-holder w’as a minor when the 
decree was passed and did not attain his majority till the 25th September 1879 

Held, that the words to “ bring an action ” as used in s 11, .Act XIV of 1859, must be 
taken to be synonymous with the words to “ bring a suit ” and that the word “ suit ” must 
be construed in the same way as the word “ suit ” used in s 14, and following the decision 
of the majority of the Pull Bench in Huio Chundm Boy Ckowdhry v. Shooroahonee D9bia 
(9 W. R , 402) must be taken to include execution proceedings , Mufhama Dos.<i v Shantbhoo 
Dutt (20 W. B , 53) dissented from 

Held, therefore, that as Act XIV of 1859 was applicable to the case previous to the date 
on which Act XV of 1877 came into operation, and as under s 11 the decree-holder was enti¬ 
tled to have the time during which he was a minor deducted from the period during which 
limitation was running against him, his right to execution was not barred when Act XV of 
1877 came into force, and that being so, and the present application being made within throe 
years of the date on which he attained his majoriU , execution of the decree was not barred 
Ourupadapa Baaapn-v Virbhadt apa Irsanqapa (1 L B., 7 Bom, 469) discussed , Be/wwy LaZ 
V. Qobetdhun Lai (I. L. R., 9 Cal , 446,12 G. L R., 431) dissented from , Nuraingh Dmjal v. 
Hurryhur Saha (60 L R , 489) , Shumbhu Nath Saha Chmvdhry v Guru Chvin Lahiry (6 C 
L. R , 437) approved 

This appeal arose out of an application for execution of a decree, dated the 
29th April 1862, passed in favour of the Maharajah of Durbungah When the 
decree was obtained the Maharajah was [74P] a minor, and it was not disputed 
that he attained his majority on the 25th September 1879 The present appli¬ 
cation for execution was made on the 25th September 1882, and it appeared 
that certain proceedings had been taken in execution between the years 1862 
and 1866, but that those proceedings terminated on the 5th September 1866 
when the case was struck off the file, and that between that date and the 
present application no proceedings of any kind had been taken. 

* Appeal from Appellate Order No. 57 of 1884, against the order of A. C Brett, Esq., 
Judge of Tirhoot, dated 22nd of January 1884, affirming the order of Babu Koylash Chunder 
Mookerji, the Subordinate Judge of that district, dated 10th of March 1883. 
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The first Court decided the question of limitation in favour of the decree- 
holder on the ground that Act XV of 1877 was applicable to the case, and that 
under s. 7 of that Act the decree-holder was allowed three years after attaining 
his majority, and that the present application was made within that period, 
the 25th September 1879 being excluded from such period under the provisions 
of B. 12. 

In the lower Appellate Court it was contended on behalf of the judgment- 
debtor that, inasmuch as the Limitation Acts of 1859 and 1871 did not save 
applications for execution from being affected by the ordinary periods of 
limitation on the ground of minority of the decree-holder, but only “ suits,” 
the right to apply for execution in the present case was gone before the Act of 
1877 was passed and that s 7 of the latter Act could not apply, and tlie right 
could not be revived The Court, however, held that Act XV of 1877 was 
applicable to the case, on the ground that the law applicable to proceedings in 
execution is not the law in force at the date of the institution of the suit, but 
the one in force at the time of the application as laid down in Ourupadapa 
Basapa v. Virbhadyapa Irsanqapa (I L R , 7 Bom., 459), and as the decree- 
holder could not have applied for execution before that Act came into force, and 
as the application was made within the time limited by it, he was entitled to 
have the decree executed 

The appeal was accordingly dismissed with costs. 

Against that decision the judgment-debtor now specially appealed to the 
High Court. 

Baboo Behan LaU Mitter for the Appellant.—The decree being one passed 
in the year 1862, the Limitation Act applicable is Act XIV of 1859, and s 7 of 
Act XV of 1877 has no application [733] to the case. Under the Act of 1859 
thei right to execution was barred, as under that Act the decree-holder was not 
entitled to any extension of time on the ground of minority as he would be now 
under the provisions of Act XV of 1877, and as the decree was barred before 
the latter Act came into force, the right to execution cannot be revived. 

In support of these contentions, the following authorities were cited :— 

Mungul Penhad, Dichtiv. Orija Kant Laltm (L R , 8 I. A., 123 ; I. L, R , 
8 Cal, 51) , Beliary Lall v Goberdhun Lall (I L. R., 9 Cal , 446 , 12 C, L. R., 
431) ; Miithoota Dats v. Shtimhhoo Dutt (20 W R, 53) , Shumbhu Nath Saha 
Chowdkry v Garn Chum Lahiry (6 C L. R., 437) , Nursingh D&yal v Hurry- 
hur Saha (6 C. L. R., 489) . Ourupadapa Basapa v Virbhadrapa Irsangapa 
(I. L. R., 7 Bom., 459). 

Baboo Mohesh Chunder Choivdhry fwith him Baboo Bam Chaian Mitter) 
for the.Respondent 

The Limitation Law applicable to the case is Act XV of 1877 (Gurupa- 
dapa Basapa v. T u bhadrapa Irsanqapa (I. L R , 7 Bom , 459) and the right 
to take out execution was not barred before that Act came into force. Though 
it may be said that under s. 20 of Act XIV of 1859 the right was barred 
before Act XV of 1877 was passed, that is not so, for s 20 of Act XIV of 1869 
must be read in conjunction with s, 11 of that Act. Under the latter section, 
if at the time when the “right to bring an action ” first accrues, the person 
entitled to such right is under a disability, the “ suit ” may be brought by him 
withiii the same period after the disability ceases. The words “ right to bring 
an action" is merely another way of expressing “ right to sue," and the word 
“suit "is used in the same section in the same sense as the word “action." 
Now in 8. 14 the word “ suit ” is used in precisely the same sense as the word 
“ action ” is now in s. 11, and as used in that section it has been held by the 
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majority of a Full Bench of the Court in the case of Huro Chunder Boy Chow- 
dhry v. Shoot odhonee Debt a (9 W. E., 402) to include any proceeding instituted in 
[780 a Court of Justice, and would thus include a right to sue out execution. 
Therefore the words “ right to'bring an action ” in s. 11 must be construed in 
the same way and not in their restricted sense, and if that is done they would 
include a right to apply for execution Then the decree-holder would under 
that section be entitled to three years, alter he had attained his majority, in 
which to apply for execution, and as he did not attain his majority till the 
25th September 1879, the right was not barred when Act XV of 1877 came 
into force. The period allowed under that Act is the same, and as the 
present application was made within that period the decision of the lower 
Courts is correct 

Baboo Behan Lai Mitier in reply. 

The Judgment of the High Court (Mitter and NoRRis, JJ.) was as 
follows:— 

Mitter, J. (Norris, J., coticiminq ) —The question for decision in this 
case IS whether the execution of a decree, dated 29th April 1862, is 
barred by the law of limitation or not, the present application for its execution 
being made on the 25th September 1882. When the decree was obtained 
the decree-holder was a minor and his estate was in the Court of Wards. It 
ajipears that certain piooeedings relating to the execution of the decree were 
taken between the years 1862 and 1866, and on the 5th September 1866 the 
execution case was struck off Between that date and the present application 
no proceeding was taken either by the Court of Wards, or by the decree-holder 
after he attained his majority, which the Courts below have found was on the 
25th September 1879. The lower Courts have decided this question of limita¬ 
tion in favour of the decree-holder It has been held that s. 7 of the Limitation 
Act of 1877 entitles the decree-holdei to make his application within three 
years from the date on which he attained majority If the Limitation Act*of 
1877 is the Act applicable to this case, it is not disputed that the present appli¬ 
cation is within time. 

It was not.disputed, probably because it has now been conclusively settled, 
that either the day on which the decree-holder attained his majority or the 
day on which the application for execution is made, must be excluded from 
computation. One [732] of these two days being excluded the application is 
made on the last day allowed by law, if the law is such as has been contended 
for by the learned vakeel for the respondent Against the judgment two points 
have been made before us— First, that the decree being a decree of the year 
1862, when the Limitation Act of 1859 was in force, s. 7 of the Limitation 
Act of 1877 has no application. In support of this contention the learned 
vakeel for the appellant has relied upon the well-known decision of their 
Lordships of the Judicial Committee of the Privy Council in the case of Mungul 
Pershad Dichtt v. Grija Kant Lahm (L R., 8 I A , 123 ,1 L. R , 8 Cal, 51), 
he has further relied upon the decision of this Court in Brhary Lall v. Goberdhun 
Lall (I. L. R., 9 Cal., 446, 12 C. L E , 431) In this latter case this Bench 
hold, upon the authority of Mungal Pershad Dichit’s case, that an applica¬ 
tion for execution made after the Limitation Act of 1877 came into force, 
in a suit which was pending at the time when Act XTV of 18^9 was in 
operation, must be governed by the provisions of the latter Act. It 
was contended that if the law laid down in this last mentioned case be 
correct, then the lower Courts are not right in applying the provisions of 
8 . 7 of the*Limitation Act of 1877, but that the law applicable was the 
Limitation Act of 1859. That being so, it was further contended that under 
the Limitation Act of 1859, the execution was barred by limitation, because 
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under that Act, it was contended, the decree-holder was not entitled to any 
indulgence on the ground of minority, and in support of that contention the 
ruling in the case of Muthoora Dass v. Shumbhoo Dutt (20 W. E. 53) was 
cited. The next point that was made was that the present application is barred 
by limitation, because at the time when the Act of 1877 came into force, the 
decree was altogether barred by limitation, and that contention is also based 
upon the ground that under Act XIV of 1859 the decree-holder is not entitled 
to any indulgence on the ground of minority. It was contended that if, in the 
year 1877 when Act XV of that year came into operation, the present decree 
was not capable of being enforced, nothing in the Act itself would revive the 
[733] right to take out execution, which right had then been extinguished 
under the old law. In support of this contention the learned vakeel for the 
appellant has relied upon two decisions of this Court, Shumbhu Nath Saha 
Chotvdhry v. Guru Churn Lahiry (6 C. L E., 437) and Nursmgh Doyal v. 
Hurryhur Saha (6 C. L R., 489). As regards the first contention, the learned 
vakeel for the respondent, as well as the lower Courts, rely upon a decision 
of the Bombay High Court in Gurupadapa Basapa v. Virbhadrapa Trsangapa 
(I. L. E., 7 Bom., 459). In that case the learned Judges dissented from the 
view laid down in Behary Lall v. Goberdhun Lall (I. L. R., 9 Cal., 446 , 12 
C. L. R., 431). This latter decision was a decision of this Bench, and I am free 
to confess that 1 overlooked in that case one important point, vtz., whether or 
not, at the time when the Limitatian Act of 1877 came into operation, there 
was any proceeding pending within the meaning of s. 6 of Act I of 1868. The 
learned Judges of the Bombay High Court say • " In the case quoted, Behary 

Lall V. Goberdhun Lall, ‘ proceedings ’ are identified with ‘ suit ’, but we think 
that where a decree has been obtained, the application for execution initiates a 
new set of proceedings.” As to " proceedings ” being identified with “ suit ” 
it seems to me that we held that proposition to be correct on the authority of 
the Privy Council decision in Mungal Pershad Dichtt's case, and after hearing 
arguments in this case, and after considering the judgment quoted, I still 
adhere to that opinion, viz., that an application for execution of a decree is an 
application in the suit which resulted m the decree That was distinctly held 
in Mungal Pershad Dichit's case, and we are bound by that decision. But at 
the same time it seems to me that, although it is an application in that suit, it 
may not be an application in a pending proceeding. The suit having matured 
into a decree could not properly be said to be pending thereafter. A proceeding 
to be a pending proceeding after the decree, must be initiated by an application 
for execution. But after a suit terminates in a decree, if nothing further is 
done, it cannot be said to be a pending proceeding. It is on that ground that 
I think we were not right in the deci-[73-l]8ion in Behary Lall v. Goberdhun 
Lall (I. L. R , 9 Cal., 446, 12 C.L.R 431). There we assumed as a fact that the 
proceedings were pending, although there was nothing on the record to show that 
anything in the shape of proceedings were pending. Then, as regards the next 
contention, it seems to us that the view taken by this Court, if I am per¬ 
mitted to say so, in the decisions in Slmmbhu Lall Saha Choivdhry v. Guru 
Chum Lahiry (6 G L. R., 437), Nursmgh Doyal v. Hurryhur Saha (6 G. L. R., 
489) is quite correct, and I entirely concur in that view, not because the words 
" right to sue ” in s. 2 of Act XV ol 1877 necessarily mean ‘‘ right to sue out 
execution,” but because from the provisions of that section and other sections 
in that Act it is clear that it was the intention of the Legislature to extend the 
provisions of that section to proceedings in execution also. Mr. Justice 
PONTIPEX, at page 493, referring to s. 2, Act XV of 1877, says: No doubt 
there is some foundation for this argument,” viz., (the argument which was 
urged, then, that the words used were ‘ to revive any right to sue,’ and that 
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these words did not include a right to takeout execution), “ from the imperfect 
language used in the Act, but we think that s. 2 at least indicates the policy of 
the Act.” Upon this ground it was held that it was the intention of the Legis¬ 
lature (as far as it could be gathered from that section and other sections of 
the Act) to extend the provisions of s. 2 of the Act to applications for execu¬ 
tion also. We, therefore, come to the conclusion that if it can be shown that 
this application, if made ]ust the day before Act XV of 1877 came into opera¬ 
tion, would have been ban-ed, then s. 7 of the Act of 1877 would have no 
application. The question therefore is whether the decree was barred on that 
date Now, upon this point, it is quite clear that the law to be looked at is 
Act XIV of 1859, because that has been held by the Judicial Committee of the 
Privy Council in Mungal Pcrshad Dichit's case The decree is dated 1862, 
when Act XIV of 1859 was in force; and, although there had been an inter¬ 
mediate Limitation Act m 1871, it was held by their Lordships of the Judicial 
Committee that, if the decree is dated at a time when Act XIV was 
in force, that Act alone would govern the application for execution of 
[739] decree. We, therefore, come to the consideration of the question 
whether under Act XIV of 1859 the decree-holder would have been barred if 
he had made his application in the year 1877 The answer to this question 
depends upon the construction to be put upon ss. 11 and 20 of the Limitation 
Act of 1859. Section 20 says. " No process of execution shall issue from 

any Court not established by Royal Charter to enforce any judgment, decree 
or order of such Court, unless some proceeding shall have been taken to enforce 
such judgment, decree or order, or to keep the same in force within three years 
next preceding the application tor sucli execution.” That is the general 
position, viz., that unless there is some proceeding taken within three years 
next before the application it would be held to be barred by limitation It 
was pointed out in some cases decided under the old Act, that there is a defect 
in the language of the section, and that it really means that no process of 
execution shall issue from any Court not established by Royal Charter unless 
an application for execution shall hayo been made within three years from the 
date of the decree, etc Now, in this case, if s. 20 applies, there is no doubt 
that the application was barred by limitation, because the date of the decree 
IS 29th April 1862, and the last proceeding taken was struck off on the 25th 
September 1866, and nothing was done between that date and the date when 
the Act of 1877 came into operation Therefore, clearly, under s. 20 the 
application made on that date should have been held to be barred by limitation. 
Therefore, unless the decree-holder was entitled to rely upon s 11 of the 
Limitation Act of 1859, the present application must be held barred. Upon 
this point the learned vakeel for the respondent relied upon a Full Bench 
decision in Huro Chitnder Boy Chowdhry v Shoorodhonee Debia (9 W, R., 
402) , that was a decision upon the construction of s 14 of the Limitation Act 
of 1859, The same difficulty arose in applying s 14 to execution proceedings 
as in applying s. 11, and it was held by the majority of the Court in that case 
that the word “ suit ” must not be construed in a restricted sense, and that it 
means any proceeding instituted in a Court of Justice. Having regard to the 
arguments used in support of this conclusion I do not see any distinction 
between the construe- [736] tion to be put as regards this point upon s. 14 
and s. 11. No doubt m s. 14 the words used are . “ The time during which 

the claimant, or any person under whom he claims, shall have been engaged in 
prosecuting a suit upon the same cause of action against the same defendant, 
or some person whom he represents, bond fide and with due diligence, etc.," 
and in s. 11 the words used are : “ If at the time when the right to bring an 

action first accrues the person to whom the right accrues is under a legal 
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disability, the action may be brought by such person.” But it seems to me 
that the words “ to bring an action, ” may be converted into the words “ right 
to bring a suit,” and that is also clear because in the section itself the word 
suit” has been subsequently used as a substitute for the word “ action.” If 
we give effect to the argument upon which this broad construction was put on 
the word “ suit,” then we are compelled to come to the same conclusion as to 
the construction to be put upon s. 11 as the learned Judges in the last 
mentioned case came to as to the construction to be put on s. 14. Therefore 
it seems to me that s. 11 also applies to execution proceedings No doubt this 
view is opposed to that expressed in the decision in Muthoora Dass v. 
Shumhboo LalL (20 W. R., 53) and the cases there cited, but the decision in 
Iluro Chunder Boy Chowdhry v Shoorodhonce Debia {9 W. R., 402) being a Full 
Bench decision, and we agreeing with the reasons given in that judgment, are 
not bound by the decision and the decisions cited therein. For these reasons I 
am of opinion that under Act XIV of 1859 the deciee had not been barred by 
limitation at the time when Act XV of 1877 came into force. There is only 
one point which remains to be noticed, viz., that when the Act of 1877 came 
into operation the decree-holder was not m a position to execute the decree as 
he was then under the guardianship of the Court of Wards , but this would 
not prejudice his rights , it has been so held by the Privy Council in the case 
of Pkoolbas Koonwar v. Lalla Jogeshiir Sahoi/ (I L. R., 1 Cal., 226). 

On these grounds I am of opinion that the decisions of the lower Courts 
are correct The appeal will be dismissed with costs. 

Appeal dismissed. 


NOTES. 

[As regards rctrospcctivity, sec the Notes to (IHS'J) 16 Cal , 267, iii the Law Rbpoht 
REPUINTS ; see also (18'J4) 18 Mad , 182 , (1909) IOC L J , 463.] 

[7S7] APPELLATE CIVIL. 

The loth May, 1881 
Present• 

Sm Richakii Garth, Kt , Chief Justice, and 
M il Justice Beverley 


Mahomed Gazee Chowdhry .Plaintiff 

versus 

Ram Loll Sen and others.Defendants 


Execution of decree — Sale—Application by judgmcni-cicditoi to be permitted 
to bid at sale—lief usal —Purchase by judgniciit-ci editor—Invalidity of 
sale—Civil Procedure Code, Act XIV of 1H82, s. 291. 

A mortgagee having obtamod a decree, declaring his lien on certain property, put up for 
sale ill execution of this decree the mortgaged property. The decree-holder asked for, but vras 
refused leave to bid at the .sale, but notwithstanding such refusal, purchased the property in 
the name of a third person. 

• Appeal from Onginal Decree No. 169 of 1882, again.st the decree of P. W. J. Rees, 
£ftq,, Judge of Noakhally, dated the 4th of April 1882 
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Possession under the sale was opposed, and the decree-holder as purchaser brought a suit 
for possession of the property 

The defendants contended that, inasmuch as the plaintiff (decree-holder) had been refused 
leave to bid at the sale, his purchase ixmld not be enforced Held, that the plaintiff had been 
guilty of an abuse of the process of the Court, lu bidding at the sale ,ind buying the property 
bonami, and that the sale, therefore, ought not to be enforced 

This was a suit to recover possession ol' a 10-anna share in a certain taluq and 
for mesne profits. 

The plaintiff stated that in 1281 B. S he lent a sum of money to Aktuii- 
nessa and Maimona Bibi, and that as security for this advance they executed 
a bond mortgaging to him the 10 annas of the taluq above referred to That 
on the 23rd August 1879 he instituted a suit, and obtained a decree against 
them on the 9th October declaring his hen on the property 

That in execution of this decree, property was sold and was purchased by 
his benamidar, Ohunder Kant Dass , but Chunder Kant’s possession was 
opposed by the defendants , the plaintiff, therefore, brought the present suit to 
recover possession. 

The defendants stated that the plaintiff had asked permission from the 
Court to bid at the sale, and that such permission had been refused, but that 
notwithstanding such refusal, the plaintiff had purchased the property in the 
name of Chunder Kant Dass, and they contended that the sale therefore 
was void. 

The Court of First Instance found that the Court liad refused to [738] 
allow the plaintiff’ to bid at the sale, and that, therefore, the jiurchase through 
Chunder Kant Dais was fraudulent and could not bo enforced, and dismissed 
the plaintitt”s suit. 

The plaintiff' appealed to the High Couit • 

Baboo liashbehari (rhosc and Moulvi beianU Islam lor the Appellants 
contended that, no objection having been made by the ludgnient-debtor to the 
sale under s. 294 of the Code of Civil Procedure, the suit should not have been 
dismissed. That s. 294 did not make the sale void, but only voidable at 
the application of the ludgment-debtor— Javherbai v. Haribhai (I L R., 5 
Bom , 575). 

Baboo likiiban Mohnu Doss and Baboo Ratncsioat Sen for the Respondents 
relied on the case of liukhinee BiiUiibh v Brojonath Snear (I. L R., 5 Cal., 
308) as showing that without jiermission of the Court such a purchase would 
be invalid. 

Judgment of the High Court was delivered by 

Garth, C.J. (Beverley, J, lonciuring) —The plaintiff in the suit was 
the mortgagee of certain property He brought a suit to enforce his rights, 
and obtained a decree for sale, and the pioporty was sold in execution under 
that decree. 

The mortgagee then applied to the Court to bo allowed to bid at the saJe, 
but his application was refused He, however, notwithstanding that refusal, 
purchased the property through a benamidar, and the Court, in igrforanco of 
the fact, confirmed the sale. 

The mortgagee then brought this suit against the mortgagor, and other 
persons who had purchased a portion of the mortgagor’s interest, for posses¬ 
sion of the mortgaged property, and for mesne profits , and the defence was 
that the plaintiff’ had bought the property, not only without the permission, 
but contrary to the express orders of the Court, and that consequently he had 
no right to enforce his sale. 
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The Judge of the Court below has dismissed the suit upon the ground that 
the plaintiff was guilty of a fraud ; and that the purchase was one which the 
plaintiff had no right to make, having regard to s. 294 of the Code. 

Upon appeal it has been contended by the plaintiff that the [789] Court 
below was wrong ; and that s. 294 in its present amended form does not render 
such a sale absolutely void, but only voidable by an application to the Court 
under the last clause of the section, which runs thus : “ When a decree-holder 
purchases, by himself or through another person, without such permission, the 
Court may, if it thinks fit, on the application of the judgment-debtor or any 
other person interested in the sale, by order set aside the sale, and the coats of 
such application and order and any deficiency of price, which may happen on the 
resale, and all expenses attending it, shall be paid by the decree-holder.” 

It is contended that a purchase made by a mortgagee, without the per¬ 
mission of the Court, is not ipno facto void, but only voidable at the instance of 
the mortgagor, under the clause which I have just read , and in support of that 
view we have been referred to a case of Javherbai v. Haribhai decided by the 
Bombay High Court and reported in I. L. R , 5 Bom., 575, in which the Court 
says ' ‘ In the absence of such an application (that is, an application made 
under the last clause of s 294), the Code does not, in s 294, contemplate a 
sale being set aside.” 

But in order to understand that case correctly, we must see what the 
nature of the suit was. A mortgagee had purchased property under a decree 
without the permission of the Court, and having done so, he failed to deposit 
the earnest money, in consequence oi which the Court ordered the property to 
be sold again, and anbther person bought it for Bs. 125 less than what bad 
been bid by the defaulting purchaser at the first sale. 

• The mortgagor then sued the mortgagee, the first purchaser, for Rs. 125, 
upon the ground that lie had been a loser to that extent by reason of the first 
purchaser’s default, and the answer to that suit by the mortgagee was, that he 
had purchased without the permission of the Court, and that his purchase was 
consequently void 

Of course this was no defence. His iiui chase would only be void at the ojition 
of the mortgagor If the mortgagee chose to bid without permission, and 
made a bad bargain, he could not, of course, take advantage of his own wrong 
to throw his purchase [760] up. His purchase could only be avoided at the 
instance of the mortgagor, or of somebody who was interested in setting it aside. 

Another case {Rukhmee Bullabh v. Brojonath Sircar) to which we were 
referred, and which is applicable here, is reported in I. L. R., 5 Cal., 308. 
That was a suit brought by a mortgagor to set aside a purchase made by a 
mortgagee without permission of the Court, when Act X of 1877 was in force : 
and consequently before the clause, which I have just read, formed part of 
s. 294, and the Court held that it was competent to the plaintiff to set the 
purchase aside. 

At that time a regular suit was the only remedy which the mortgagee (?) could 
take; butjiow he has a further remedy. He can, if he chooses, by a summary 
application, not only have the sale set aside, but he may also recover the costs 
of the application, and any deficiency in the price which may happen on the 
re-sale, and all expenses attending it. 

But in this case the plaintiff is in a much worse position. He has not 
only not obtained the permission of the Court, but he has applied to the Court 
and his application has been refused, and then knowing that his own bidding 
would not be accepted, and that the Court would not confirm any purchase 
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which he might make, he gets a benamidar to buy for him, and is guilty of an 
abuse of the process of the Court, and now he asks as against the mortgagor 
that his sale should be enforced. It is clear that the Court below was quite 
right in dismissing his suit 

The appeal must be dismissed with costs. 

Appeal dismissed. 


NOTES. 

[This case was followed in (1909) 32 Mad , 242 See also (1900) 5 C W N., 265 (267); 
(1901) 23 All, 478 (480) as regards maintainability of separate suit; (1894) 21 Cal., 554, 
(660) which was a case under the Bengal Tenancy Act.] 


[761] APPELLATE CIVIL 

The Gth May, 1884 
Present • 

Mr Justice Wilson and Mr Justice Tottenham 

•Sorbojit Roy and othhrs.Defendants 

versus 

Gonesh Prosad Missei and others.Plaintiffs. ' 

Jurisdiction of the High Court over Sonihal Pergiinnahs—Act XXXVII of 
1856, s. —Civil Procedure Code, Act XIV of 188il, ss 1 and 3 — 

Notifications in Gazette 

An appeal lies to the High Court from the Sonthal Porgunnahs in all civil suits in which 
the matter in dispute is over Ba 1,000 in value. 

The plaintiffs, the sons and nephews of one Chuni Lai Misser, brought a suit 
in the Court of the Sub-Judge of Deoghur in the Sonthal Pergunnahs for a 
declaration of their rights in respect of certain immoveable properties of the 
estimated value of Es. 1,000, which had been attached and sold in execution 
of a decree obtained by the present defendants against Chuni Lai Misser, and 
had been purchased at the auction sale by the defendants 

The Court of First Instance found that only the right, title and interest of 
Chuni Lai had passed to the defendants under their decree, and therefore gave 
the plaintiffs a decree declaring their right to the property claimed exclusive ot 
the interest of Chuni Lai therein. 

* Appeal from Appellate Decree, No. 806 of 1983, against the decree of W. Oldham, Esq., 
Deputy Commissioner of the Sonthal Pergunnahs, dated 12th January 1883, modifying the 
decree of S. S. Jones, Esq., Subordinate Judge, of Deoghur, dated 10th of August 1S62. 
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The defendants (the auction purchasers) appealed to the Deputy Commis¬ 
sioner valuing their appeal at Rs. 825. The Deputy Commissioner affirmed 
the decree of the lower Court. 

The defendants appealed to the High Court, and at the hearing the 
respondents' (plaintiffs’) pleader objected—(1) that there was no provision for 
an appeal from the Sonthal Pergunnahs to tlie High Court, (2) that even if 
there was, the value of the present appeal (Es. 825) was too low to allow the 
High Court to entertain it. 

Baboo Kalli Kissm S&ti for the Appellants 

Baboo Han Mohun GhiickerlmtUj for tbe Respondents. 

The Judgment of the Court (WILSON and Tottenham, JJ.) upon the 
preliminary points was as follows — 

[762] Wilson, J. (Tottenham, J., concurring ).—A preliminary ol^ecUon 
has been argued before us in this case, inz., whetner this appeal will lie. 

The suit was brought m the proper Court within the Sonthal Pergunnahs 
in respect of property exceeding Rs 1,000 in value. It was brought on 
appeal before tlie Deputy Commissioner, and he states that the appeal is under 
Re 1,000 in value. The objection has been put in two ways First, it is said 
that there is now no provision for an appeal from the Sonthal Pergun¬ 
nahs to this Court, even in oases above Rs 1,000 in value We think that 
argument is not well founded. The matter depends upon several enactments 
which must be noticed. The root of the special legislation is Act XXXVII of 
1855. That Act says, ^rsi, in s 1, with regard to the districts now known as the 
scheduled districts, that they are removed from the operation of the general 
regulations of the Bengal Code, and of the laws passed by the Governor-General 
o^ India in Council, “ except so far as is hereinafter provided. ” It says 
further “ No law which shall hereafter be passed by the Governor General of 
India in Council shall be deemed to extend to any part of the said districts 
unless the same shall be specially named therein. ” Then it goes on to provide 
for special officers to administer civil justice in most cases, and whose 
decisions were to be final m cases not exceeding Rs. 1,000. But it provided in 
8. 2 “ thst all civil suits in wdiich the matter in dispute shall exceed the value 
of Rs. 1,000 shall be tried and determined according to the general laws and 
regulations in the same manner as if this Act had not been passed.” It there¬ 
fore reserved suits of the value of Rs. 1,000 and upwards to be dealt with as 
they would have been before tbe passing of this Act under the ordinary laws. 
In effect such suits were at present left to be determined by the old tribunals, 
though a change was afterwards made, after that the Procedure Code, Act 
VITT of 1859, was passed. That Act was not by its own force put into opera¬ 
tion in the scheduled districts. Section 385 says “ This Act shall not take 
effect in any part of the territories not subject to the general regulations of Bengal, 
Madras and Bombay, until the same shall be extended thereto by the Govemor- 
[763]General of India in Council, or by the local Government to which such 
territory is subordinate and notified in the Gazette.” That section, therefore, 
gave the Jocal Government power to extend tbe Act to the scheduled districts 
by notification in the Gazette Accordingly, on the 19th of August 1867, a 
notification appeared in the Calcutta Gazette by which Act VIII of 1859 with 
a subsequent amending Act were extended to tlie Sonthal Pergupnahs. There 
were in the notification certain modifications and qualifications which it is un¬ 
necessary now to notice. Between the date of that notification in 1867 and 
the passing of the next Procedure Code in 1877, it was repeatedly held that Act 
VIII of 1859 was in force in the Sonthal Pergunnahs, and under it, appeals to 
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this Court were from time to time entertained. The cases on the point are 
numerous, and it is unnecessary to refer to them in detail. 

Then came the Code of 1877 (Act X), and chat Act said in s. 1, after 
giving the short title and the commencement of the Act, that “ this section and 
R. 3 extend to the whole of British India. The other sections extend to the 
whole of British India except the scheduled districts.” Then in s. 3 it said, 
“ the enactments specified in the ‘first schedule liereto annexed are hereby 
repealed and amongst the Acts repealed is Act VIII of 1859. Therefore Act 
VIII of 1859 can no longer apply in the Sonthal Pergunnahs or elsewhere, 
because the repeal extended to the whole of British India And the Code of 
1877 does not, by its own proper force, appl> in the sclieduled districts, because 
it is only s. 1 and s. 3 that apply to the whole of British India. But s. 3 
contains a further clause, “but when in any Act, i egulation or notification, 
passed or issued prior to the day on which this Code comes into toree, reference 
18 made ito Act VIII of 1859, Act XXIII of 18G1, or the Code ofiGivil 
Procedure, or to any other Act hereby repealed, such reference shall, so far as 
may be practicable, be read as applying to this Code, or the corresponding part 
thereof ” It appears to us that the effect of that is, that we should take the 
notification of 1867, strike out of it the words “ Act VIII of 1859,” and read 
into it in their place “ Act X of 1877 ” subject to the qualifications contained 
in the notification itself. 


Then followed the present Code of 1882, which contains provisions similar 
to .those in the Code of 1877. It has a similar [764] s 1 and a similar s. 3 
It repeals the Code of 1877 with respect to the whole of British India including 
the scheduled districts, and it contains a similar provision that the Act itself, 
the Code of 1882, is to be taken as substituted in the place of .\ct VIII of 1859 
and Act X of 1877, in any Act, regulation or notification ^ 

We must, therefore, again go liack to the notification of 1867, strike out 
of it what the Act of 1877 had inserted, and insert in its place the Act of >1882. 

The effect is that the Act of 1882 is now in force m the Sonthiil 
Pergunnahs subject to the qualification contained in tlie notification. 


Then there remains a second question It is said that even supposing that 
an appeal lies under the present law from the Sonthal Pergunnahs, still the 
value of this appeal is too low to allow this Court to entertain it We think 
that is not a correct construction of the law. The question depends upon s. 2 
of Act XXXVII of 1855. That .section says; “All civil suits in which the 
matter in dispute shall exceed the value of Es. 1,000 shall be tried and determin¬ 
ed according to the general laws and regulations.” By that section the 
question is made to depend on the value of the suit, not on the value of the 
appeal. Inasmuch as the suit in this case is overEs. 1,000 in value, although 
the value of the appeal is less, tliere is an appeal. 


[The'learned Judge than proceeded to give 
dismissed the appeal with costs.] 


a decision on the merits, and 
Appeal dismissed. 


NOTES 

the remarks upon this case in (1800) 18 Gal., I'tT (138) J 
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APPELLATE CIVIL. 

The 20th May, 1884. 

Present: 

Mr. .Tustice Tottenham and Mr. Justioe Norris. 

Behary Loll Doss and others.Defendants 

versus 

Te] Narain.Plaintiff.' 

Bond, Smt on a — Penalty—Liquidated damaqes — Evidence—Oral evidence 
when admissible to show intention of parties to treat a clause in a bond as penal. 

Where a document contains covenants for the performance of several things, .ind then 
one large sum is stated to bo payable in the event of a breach, such sum must be considered 
a penalty ; but when it is agreed [765] that if a party do or refrain from doing anj particular 
thing, a certain sum shall be paid by him, then the sum stated may be treated as liquidated 
damages. 

A bond for Rs 20,000, which provided for payment of interest at the rate of Re. 1-4 per 
cent, per month, contained the following clause “ We heieby promise and give in writing 
that we shall pay rear bv year a sum of Rs 3,000 on account of the interest . . And in 
case of our failing to p,i\ year In year the s.iid sum of Rs. 3,000, the same shall be considered 
as principal and thereon interest shall run also at the rate of Re. 1-4 percent per month.” 

And in a suit on such bond the defendants sought to adduce evidence to show that after 
thf^ execution of the bond the plaintiff stated that the clause was intended to operate as a 
penal clause, and that the conditions therein yvould not be enforced 

Held, that the clause yvas not penal, but in the nature of an agreement to p.iy liquidated 
damages, and that the plaintiff was entitled to a decree for the amount due in the bond with 
interest as agreed ujion 

Held, also, that the evidence tendered was not admissible 

BahsuLakshvinnv ('.rn'indnKanj%{^ L R , 4 Bom , 594) and Hem Chmuiet Sooi v Kally 
Churn Dass (I.L B , 9 Cal , 52B) approved and distinguished 

The plaintiff brought this suit to recover tlie sum of Rs. 20,000 with interest 
due on a bond, da,ted the 30yi June 1874 

The bond provided for the payment of interest at the rate of Re. 1-4 per 
cent, per month, or Rs. 3,000 per year, year by year, the principal to be repaid 
m the month of Bhadro 1285 (August—September 1878), that in case of their 
failing to pay the said sum of Rs 3,000 year by year the same was to be 
considered as principal, and interest was to nin thereon at the same rate of 
Re. 1-4 per cent, per month , and that in the event of the yearly interest not 
being paid when due, the plaintiff was to be at liberty to recover the same by 
suit. The^ bond further mortgaged a 2-anna share in a certain taluq by way 
of security for the repayment of the loan, and contained clauses providing for 
the non-alienation of the taluq, etc., until the plaintiff should be repaid. 

The defendants pleaded that the agreement to pay Rs. 3,000,*yea'r by year, 
and in the event of non-payment thereof-that .the same should be treated as 

• Appeal from Original Decree No 202 of 1882, against the decree of,Moulvie Haffz Abdool 
Karim, KhanBabadoor. First Subordinate Judge of Bbaugulpore, dated the Slst of May 1882, 
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principal and interest paid thereon, was in the nature of a penalty and could 
not be enforced, and they also set up a contemporaneous oral agreement by 
which the plaintiff undertook that this clause should not be enforced. 

[766] They also contended that, inasmuch as the plaintiff was at liberty 
to recover the amount of interest due each year by suit, he was not entitled to 
compound interest thereon, and that as the rate of interest was exorbitant, he 
should only be allowed the Court rate of 6 per cent, on the principal from the 
date on which it became due and repayable. 

They further pleaded a payment of Rs. 10,000 in respect of the principal 
due on the bond for which the plaintiff’ had made no allowance 

The lower Court gave the plaintiff a decree, holding that the agreement 
was not a penal one, and that the defendants could not bo allowed to give evi¬ 
dence of the oral agreement for the puipose of varying tlie terms of tlie bond 
under s. 92 of the Indian Evidence Act The Court also found that the pay¬ 
ment alleged by the defendants had not been made in lospect of this debt, but 
in respect of a totally different bond debt, and, holding that the plaintiff was 
entitled to the compound interest claimed, gave liim a decree foi a smaller 
amount than he claimed, on the giound that the compound interest had not 
been calculated in the proper manner 

Against that decree tlie defendants now appealed to the High Couit. 

Mr. R. E Tioidale for the Appellant 

Baboo Mohcsh Chiinder ChoiodhryoixnA Baboo Juogwt Chmulcr Baiicrjec 
for the Respondent. 

The Judgment of the High Couit (Tottenham and Nonius, JJ ) was 
delivered by 

Tottenham, J.— This is an ajipeal from a decision of the Subordiniite 
Judge of Bhaugulpore. Two points have been laisod by the learned pleader 
for the appellant in support of the appeal The first point is that, upon a true 
construction of the bond, the clause stipulating for the payment of interest at 
15 per cent, pej* annum upon unpaid interest should have been construed as a 
penalty clause and not as a clause entitling the plaintiff to such interest as 
liquidated damages The words of the bond are as follows —In case of our 
failing to pay year by year the said sum of Rs. 3,000 the same shall be con¬ 
sidered as principal, and thereon interest shall run [767] also at the rate 
of Re. 1-4 per cent, pei month.” No doubt at times some difficulty arises in 
deciding whether the sum named in a contract to be paid upon a breach is a 
penalty or liquidated damages. But we do not think there is any diffi¬ 
culty in this case. The law upon the construction of contracts in this res¬ 
pect IS thus laid down in Chitty on Contracts, 7th edition, p. 782 “ It 

has been said to be very difficult to lay down any general principle in cases 
of this kind, but still there is one which may be safely stated, viz , tliat whore 
articles contain covenants for the peilormance of several things, and then one 
large sum is stated at the end to be paid upon breach of performance, that 
must be considered as a penalty, but where it is agreed that if a party do (or 
as in this case refrain from doing) such a particular thing, such a sum shall be 
paid by him then the sum stated may be treated as liquidated damages ” The 
rule is stated in the words used by Heath, J , in Astley v Wcldo7i (2 B and P., 
346); and that case was said by TiNDAL, C. J., in Kemble v. FarreJi (6 Bing , 141) 
“ to be decided on a clear and intelligible principle ” , and in Sparrow v Pans 
(7 H. and N., 594), Bramwell, B., in giving the .ludgment of the Court of 
Exchequer, says. " It is a sum payable in one event, it is not a sum to secure 

the performance of several matters, this is the distinction upon which the 
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question turns, the names the parties gi^ e, the money, penalty or liquidated 
damages an? immaterial.” In this case the payment to be mads depends 
upon the happening of one event only, viz., the non-payment of Es. 3»O0O'as 
interest at the end of the current year in which such interest should have been 
paid. We are, therefore, of opinion that Mr. Tivtdale's first point fails. 

The second point urged was that the Subordinate Judge was wrong in 
refusing to receive parol evidence tendered by the defendants to. show that 
after the execution of the bond the plaintiff stated that the clause in question 
was intended to operate as a penalty clausa, and that the conditions therein 
contained would not be enforced. In support of this contention we were 
referred to two cases, viz , Bnksn Lakshman v Govinda Kanjt, (I.L.E., 4 Bom., 
594), and Ilevi Chutid^- Soor v. Rally Churn Das (I. L. E., 9 Cal., 528). If we 
may say so, we rresT entirely concur in those decisions ; indeed, the luminous 
and able judgment of Melvill, J., in the Bombay case cannot but commend 
itself to the mind of every lawyer. But we are of opinion that the principle 
upon which those cases were decided is not applicable to the present case. 
But suppose it is, ought it to be applied in this case ? We think not. MelviLL, 
J., in Baksu Lakshman v Govmda'Kanji says “The rule, which on a con¬ 
sideration of the whole matter, appears to me most consonant, both to the statute 
law and to equity and justice, is this, namely, that a party, whether plaintiff 
or defendant, who sets up a contemporaneous oral agreement, as showing that 
an apparent sale was really a mortgage, shall not be permitted to start his case 
by offering direct parol evidence of such oral agreement, but it it appear 
clearly and unmistakeably from the conduct of the parties tliat the transaction 
has been treated by them as a mortgage, the Court will give effect to it as a 
mortgage and not as a sale, and, thereupon, if it be necessary to ascertain 
what were the terms of the mortgage, the Court will, for that purpose, allow 
liaiNil'evidence to be given of the original oral agreement ” Now, if we apply 
this rule, it is impossible to say that it appears clearly and unmistakeably from 
the conduct of the parties that tlie clause in question has been treated as a 
jjenalty clause, “ the Court, therefore, will not give effect to it as a penalty 
clause,” and will not, therelore, admit parol evidence of an alleged oral agreement 
that it was to be treated as such Mr. Twidah' urged that the fact of the 
plaintiff’s abstaining Irom suing for the interest of each year as it became due 
was evidence of the intention of the parties to treat the clause as a penalty 
clause. We are unable to agiee with him , if it is evidence of anything, we 
think it is evidence of a contrary intention. In our judgment the second jioint 
fails, and we think this appeal must bo dismissed with costs. 

Appeal dtsmt^ed. 


MOTES. 

t ” Compound interest is in itself perfectly legal, but compound interest at a rate oxceed- 
iiig’thc rate of interest on the priiioipdl moneys, being m excess of and outside the ordinary 
and usual stipulation, innj well lie regarded as in the nature of a penalty , ” (1906) 34 Cal , 
150 (1.58), me <ilso (1886) 13 Cal., 161 (169) On the point as to oral evidence, sec (1901) P. E , 
72!^-(1901) PT L 11 , 114 ] 
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C7fi03- APPELLATE CIVIL. 


The 9th May, 1884. 

PRESKNT. . 

Mii. Justice Mitter and Mr. J cstice Norris. 


Secretary ot State for India in Council.Appellant 

versus 

Sham Babadoor and anothei.Eespondonts. ' 


Land Acquisition Act (X of 1870), ss. ii7, 28, dU, 85 — Construction — Appeal 
from decision of Judge and Assessors, Jiight of—Collection charges. 
Amount of, to be deducted in cases of nuikivrrari lease. 

In A fdHC under the Land Acquisition Act, if theio lie a difference of opinion between the 
Judge and the Assessors, or anj ot them, upon a question of law or practice or usage having 
the force of law, but ultimately they agree upon the iimoiuit of compcns.ition, s. 28 must be 
taken to apply, and no appeal will lie agiXiiist the decision of the Court with reference to the 
point upon which the Court and the Assessors differed 

- . If, however, m addition to diSoring upon any question of law, &c , they ultimately 
differ also as to the amount of compensation to be awarded, s 28 does not apply, but under 
H. 35i coupled with s .30, in such a case an appeal will lie, .lud m such .ippcal all questions 
decided by the lower Court, whether the opinion of the Assessors coincided with that of the 
Judge or not upon these questions, are open to ihe parties in the Appellate Court. 

When in a land acquisition case it was shown that the laud to be acquired was subject 
to a mokurrari lease in favour of the Govciiimcut, and the Couit iii estimating the co*n- 
pcusation had deducted 5 per cent fioin the rout on account of collection chaigos . Held, 
that such deduction was excessive, and that, having rogaid to the fact that the amount was 
Bs. 85-4-0, and was collected only once in a year, 4 annas was all that should have been 
deducted. 

This was an appeal against a decision passed under s. 35 of the Land 
Acquisition Act of 1870* 

The land sought to be acquired by the Government measured 13 highas 
and odd eottahs situated m Bankipore, pergunnah Azimaliad, and the amount 
of compensation tendered was Es. 1,321-6, besides the additional compensation 
payable imder s. 42. 

The Deputy Collector, who made the reference to the District Judge, was 
of opinion that the whole of the land in question was covered by a mokurrari 
lease granted by the predecessor in title of the claimants on the 1st January 
1808 in favour of tlie Government, when, as the claimants contended, only 
7 bighas of the [770] land was subject to that lease, and that the residue was 
not attected by it. 

Upon the basis of that lease the Collector calculated that, as the annual 
rent was Rs. 86-4-0, and as deductions on account of the Governmeift revenue 
ajad. collection charges should be made, the actual amount enjoyed by the 
proprietors was Rs. 66-1-1 1/5. And allowing twenty years’ purchase for that 
actual profit, tendered the sum of Rs. 1,321-6-0. The collection charges were 
estimated by him at 10 per cent. ^ 

* Appeal’ from Original Decree No 320 of 1882, against the decree of II Bovcridge, 
Baq'., J^age of Patn», dated'25tb of September 1882, 
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The District Judge and the Assessors differed in the amount of com¬ 
pensation which they considered should be awarded. The latter were of 
opinion that the whole of the land w^as covered by the lease, and awarded com¬ 
pensation calculating the profits of the land in question upon the basis of the 
mokurrari rent; whereas the former was of opinion that only 9 bighas were 
affected by the lease, and accordingly awarded compensation upon the basis 
of the mokurrari rent as regards those 9 bighas and as regards the remaining 
4 bighas odd cottahs upon the amount of rent which, according to the evidence, 
the claimants would be entitled to realize if the land was let at a reasonable 
rent. Upon that basis, after allowing for collection charges at 5 per cent, and 
estimating the value at twenty-three years’ purchase, he awarded Rs. 5,129 as 
compensation, together with the usual 15 per cent, additional and costs. 

Both parties being dissatisfied with this decision appealed to the High 
Court. 

Baboo An/ipda Pershad Banerjec (senior Government Pleader^ for the 
Appellant. 

Munshi Mahomed Yusuf and Baboo Saliquim Singh for the Respondents. 

The main question between the parties was, whether the whole of the 
land in question was covered by the mokurrari lease above referred to or not, 
and if not, how much was unaffected by it, but there was a further question 
raised, viz., whether eithei party had a right of appeal to the High Court at all 
under the provisions of the Land Acquisition Act 

[771] Upon this latter question the Judgment of the Higli Court (MlTTEK 
and Norris, JJ ) was as follows — 

Mitter, J. —This is an appeal against a decision passed under s. 35 of the 
Land Acquisition Act of 1870. The Assossois disagreed with the Judge 
as to the amount of compensation to be allowed The District Judge has 
allowed Rs. 5,129, wliereas the Assessois weie of opinion that tlie claimants, 
the respondents before us in this case, weie entitled to a sum considerably less 
than this. This difference of opinion between the Assessois and the District 
Judge has arisen in the following way The land, which is sought to be taken 
for public purposes on belialf of Govormnent under the Act in question, accord¬ 
ing to the Deputy Collector, who made the refeierice to the Distiict Judge, 
measures 13 bighas odd cottahs. Tlie Deputv Collectoi was of opinion that the 
whole of this land is covered by a mokurrari lease granted by the predecessors 
in title of the claimants on the 1st January 1808 in favoui of Government. 
On the other hand, the claimants contended that out of the aforesaid ^nds only 
7 bighas are covered by the said lease, and the residue, viz., 6 b^has odd 
cottahs, were r.ot mvered by tlie lease The Assessors being of opinion that the 
whole of the land was covered by the lease awarded compensation calculating 
the profits of the land in question upon the liasis of the mokurrari rent, 
whereas the District Judge calculated the compensation receivable by the 
claimants, as regards 9 bighas, upon the basis of the mokurrari rent, and as 
a:egards the remaining 4 bighas odd cottahs upon the amount of rent which, accord¬ 
ing to the ^evidence, the claimants would be entitled to realize if the said lands 
were let at a reasonable rent. Therefore, one of the questions which we have 
to decide, and which is also, it seems to us, the mam question upon the merits, 
is whether the whole of the 13 bighas odd cottahs is covered by the mokurrari 
lease mimtioned above, or only a portion of it, but a preliminary question as to 
whether or not in this caap there is a right of appeal was discussed in the 
course of the atgument That question arises in tlie following Way : Under 
s. 27 of the Land Acquisition Act of 1870 the Assessors are to record their 
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opinion upon the whole case ; then s. 28 says ■ "In case of a difference of 
opinion between [772] the Judge and the Assessors, or any of them, upon a 
question of law or practice or usage having the force of law, the opinion of the 
Judge shall prevail, and there shall be no appeal therefrom.” Section 39 is to 
the effect that, " in case of difference of opinion between the Judge and both of 
the Assessors as to the amount of compensation, the decision of the Judge 
shall prevail, subject to the appeal allowed under s 35 ” Then s 35 says: 
“ If the Judge differs from both the Assessors as to the amount of compensa¬ 
tion, he shall pronounce his decision, and the Collector or the person interested 
(as the case may be) may appeal therefrom to the Court of the District Judge, 
unless the Judge, whose decision is appealed from, is tlie District Judge, or unless 
the amount which the Judge proposes to award exceeds Ks 5,000, in either of 
which cases the appeal shall he to the High Court ” We entertained some 
doubt whether, having regard to the provisions of s 28, there was any light of 
appeal to either party in this case. It may be mentioned liere that both the 
claimants and the (Government being dissatisfied with the award in the lower 
Court have preferred appeals No doubt at first sight it seems that if the 
difference be on a question of law, a. 28 prohibits an appeal, it says that in 
that case tlie opinion of the Judge shall prevail, and there shall be no appeal 
therefrom. But then again s. 30 says . “ That in case of difference of opinion 
between the Judge and both the Assessors as to the amount of compensation, 
tlie decision of the Judge shall prevail, subject to the appeal allowed under 
s. 35.” Section 35 also lays down without any restriction that an appeal will 
lie if there is a difference of opinion between the Judge and both the Assessors 
as to the amount of compensation In this case there was a diffeience of 
opinion between the Judge and botli the Assessors as to the amount of com¬ 
pensation , and, therefore, if we give effect to s 35 we must come to the 
conclusion that there is an appeal On the other hand, s 28 provides tlw,t 
no appeal shall lie in any case iii whicJi there is a difference of opinion 
on a question of law between the Judge and the Assessors We have 
to construe these sections in a way in which they mav be reconciled with 
one another, we must construe them in some way in [773] which all 
these sections may have full effect given to them , and that can be 
done by putting this construction upon s. 28, viz, that if there be 
a difference of opinion between the Judge and the Assessors, or any of them, upon 
a question of law or piactice or usage having the foice of law, but ultimately 
they agree as to the amount of compensation, no appeal will he against the 
decision of the Court with reference to the point upon which they differed , but 
if, on the^ther hand, they ultimately differed as to the amount of compensa¬ 
tion, an appeal will lie under s. 35, and in that appeal all questions decided by 
the lower Court, whether the opinion of the Assessors coincided wfith that of 
the Judge upon these questions or not, would be open to the parties in the 
Appellate Court. For instance, there might be a difference of opinion between 
the Judge and the Assessors on a question of law, but ultimately they might 
agree as to the amount of compensation , there s. 28 would have full operation, 
and no appeal would be allowed , but if this difference of opinion on a ques¬ 
tion of law ultimately results in a difference of opinion as to the amount of 
compensation to be awarded, s. 35, coupled with s. 30, would allow the aggriev¬ 
ed party a right of appeal. We think that this is a reasonable construction 
of the sections cited above. Putting that construction we think that botii the 
Government and the claimants are entitled to appeal against the decision of 
the lower Court. As regards the merits of these two appeals we find that tlie 
claimants do'not question the rate of valuation adopted by the Judge, which 
is twenty-three years' purchase , we may, therefore, dismiss that point from 
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oar consideration. Theiclaimants in their appeal urged that :the lower 'Court 
>is in'error in allowing collection oliarges at the rate of 6 per (oent. lit seems 
ito’^us that, so far as the collection of the mokurrari rent is concerned, )this 
deduction of 5 per oent. for'collection charges appears'to be too'hi^h. '^We 
disagree, therefore, with the Judge upon this point. At theisame time we are 
•of opinion that some charge, no doubt, would be incurred (iA oolleotiug the 
mokurrari rent, and will hereafter consider as to what deduction should be 
made for collection charges. 

[His Lordship then proceeded to deal with the facts of the case and with‘the 
construction to be put upon the mokurrari lease, and '1:7743 after coming to the 
conclusion that the view taken by the Assessors was the correct one, proceeded.] 
In this view, although with somehesitation, my brother Nobkis concurs. ‘Having 
disposed of this point, we have now to determine the amount of compensation-to 
which the claimants are entitled. We have now come to the conclusion that the 
whole of the land, which the Government now seek to take for public purposes,ii8 
covered by the mokurrari lease, and, tiierefore, we have the fact established 
that Es. 85-4 is the amount of rent which the claimants derive from the'Govern- 
ment annually. Having regard to the fact that this amount is collected once a 
year, we think that annas 4 would be a sulBRcient deduction to make for collec¬ 
tion charges, and we, therefore, come to the conclusion that the claimants receive 
Es. 85 nett from Government. We do not make any deduction on account of 
Government revenue. The claimants will have in future to pay the whole of 
the Government revenue of the mehal, and will not be entitled to any deduction 
on that account, as we capitalise also the Government revenue payable by the 
claimants in respect of the lands now taken. The District .Judge is of opinion 
that twenty-three years’ purchase is quite sufficient compensation, and there 
being'no appeal upon that point we must take tliat figure. Then we have the 
vt-lue of'the land at twenty-three years’ purcliase Es. 1,955, to which sheill ’be 
added 15 per cent., or Es 293-4, the whole making Es 2,248-4. We accord¬ 
ingly award the said amount of compensation to the claimants. As we find 
that the amount tendered by Government was Es 1,381-6, and as we award 
Es. 2,248-4, under s. 33 of the Land Acquisition Act of 1870, we thiilk that 
the Government must bear the'eosts of the lower Court as well as of this Court 

Norris, J.— 1 am not, as at present advised, quite certain that there is a 
right of appeal in this case. Upon all other points I fully agree with the 
judgment of my learned brother. 


Appeal alloiud and decree varied. 



QUEE^-EMFBKSS V. UZEEB [1884] I.L.R. 10 Cal. 773 
[778] APPELLATE CRIMINAL. 

The 15th May, 

Pbesent. 

Justice McDonell and Mr. Justice Field. 

Queen -Empress 
versm 
Uzeer.' 

Confession—rnducement to confess—Criminal Procedure Code, Act X of 1882, 
s. 16S— Evidence Act—Act I of 1872, s. 24. 

A Iteputy Magistrate, before taking down a htatement from a person biought before him 
by the Police, noted on the paper on which he was about to take down the statement, the 
following words which, after excluding the Police Officers from his presence, ho had verbally 
addressed to the accused • “ After excluding from my presence the Police Officers who brought 
him, I warned the accused that what ho would say would go as evidence against him , so he 
had better tell the truth ”— Held, that the use of such language was calculated to hold out an 
inducement to the prisoner to confess, and that such a confession was therefore inadmissible 
in evidence against him. 

In this case one Uzeer was charged with murder. It appeared that when 
brought before the Deputy Magistrate by the Police, the accused made a state¬ 
ment to the following effect, viz , that owing to a refusal on the part of his 
wife to get him a light, he had dragged her by her hair into an inner room and 
slapped her, and that on his getting a light and seeing that his wife w'as 
insensible, he, in his fright, cut her throat with a dao, and told the neighboeirs 
that she had committed suicide. This statement was prefaced with the 
following note by the Deputy Magistrate . “ After excluding from my presence 
the Police Officers who brought him, T w’arned the accused that what he would 
say would go as evidence against hiiii, so he had better tell the truth.” 

The accused was' subsequently committed to the Sessions Court on two 
charges • (a) murder, s. 302 of the Penal Code , {h) culpable homicide, s. 304 oi 
the Penal Code. The Judge differed from the assessors . and mainly relying 
upon the confession, found the accused guilty under s. 302 , but sentenced him 
to transportation foi life, as it had not been established that the accused 
had any intention at the time to cause death , although he knew that he was 
likely to cause death. 

C778] The prisoner appealed to the High Court. No one appeared on 
the appeal. 

The Judgment of the High Court (McDonell and Field, .TJ.) was 
delivered by 

Field, J.—The appellant in this case, Sheikh Uzeer, has lieen convicted 
of the murder of his wife, and has been sentenced under s. 302, Indian Penal * 
Code, to transportation for life. 

We have read the proceedings of the Sessions Judge, and we are of opinion 
that the conviction cannot be supported. The prisoner and his wife were 
sleeping alone in their homestead on the night of the occurrence, the woman’s 
throat was cut, and she died from the injury thus inflicted, and the consequent 

* Criminal Appeal No. 198 of 1884, against the order of H. Muspratt, Esq., Sessions 
Judge of Sylhet, dated February 8th, 1884. 
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loss of blood. The theory of the prosecution is that the prisoner cut his wife's 
throat. The medical evidence does not support this theory. On the contrary, 
the native doctor considered that the wound might have been self-inflicted. 
It may be said that the opinion of a native doctor on a question of this kind 
is not of very great value, but this is the medical evidence whatever it may be 
worth. There is no testimony of a medical expert to support the theory of the 
prosecution that the wound was inflicted by the prisoner, and the only medical 
evidence on the record is against that theory, and in favour of the statement 
made hy the accused on more than one occasion. The Sessions Judge 
permitted the witness Sarai Bibee to say that the accused said to the 
'darogah that his wife refused to give him water when he wanted to go 
out and ease himself, so he struck her once and she fell insensible, and 
then he cut her throat. This evidence being inadmissible, the Sessions 
Judge should not have recorded it. The conviction is mainly based upon 
a confession alleged to have been made by the accused to the Deputy 
Magistrate. This confession is prefaced with the following note. “ After 
excluding from my presence the Police Officeis who brought him, I warned the 
accused that what ho would say would go as evidence against him , so he had 
better tell the truth.” A Magistrate of the first class ought to know that to 
tell a prisoner that he had better tell the truth is a violation of the provisions 
of the law (See s 163 of the Code of Criminal Procedure) The use 
of this language has been repeatedly decided to render a confession 
[777] inadmissible, and we think that in consequence of this inducement 
having been held out to the prisoner, the confession in the present case must 
be rejected. We may observe that it is no part of the duty of a Magistrate to 
tell an accused person that anything he may say will go as evidence against 
him. Putting aside the inadmissible confession and the evidence of a further 
confession made to the Police, there remains no legal evidence upon which the 
prisoner can be convicted. We therefore set aside the conviction and direct 
that the appellant be acquitted and released A copy of this judgment should be 
sent to the committing Magistrate 

Appeal allowed 
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[ 10 Cal. 777 ] 

PRIVY COUNCIL 

The 9th February, 1884 
Present . 

Lord Fitzgerald, Sir B Peacock, Sir R. P. Collier, 

Sir R. Couch and Sir A. Hobhouse. 

Moung Hmoon Htaw.Defendant 

versus 

Mall Hpwah.Plaintifi 

[On appeal from the Court of the Recorder ot Rangoon J 
Act XVII of 1875, s. 4 — Buddhist law in Bi itish Burmah — Wifi’s claim 

upon husband for maintenance. 

Bj tho Buddhist law of marriage, as administered in the Courts of British Burmah, it 
IS the duty of the husband to provide subsistciiee for h u wife and to furnish her with suitable 
clothes and ornaments If he fails to do so, ho is li.ibic to pay debts contracted by 
her for iiecess.inos ; but it appears that ihis law would not bo applicable where she has suffi- 
sjicut means of her own. No authority has been found for saying that, where the wife has 
maintained herself, she can sue hei husband fur maintenance for the period during which 
she has done so 

A wife, inairied according to Burmese tights and customs, claimed from her husband in 
.i Court in British Burmah, a certain sum for her expenses of necessaries and living for a 
past period during which she had maintained herself Held, that this was a question 
“regarding marriage,” within the meaning of the Barra ih Courts Act XVTl of 1875, iJI 4, 
and that, therefore, the Buddhist law' formed the lule of decision The law, as stated above, 
was accoidingly applicable 

iiemble, that if this h,id been a case in which, b\ the abive Act, a Court would have had 
to act according to the rule of justice, equity, and good conscience, there would have 
been no ground foi making the husband [778] liable upon this olaiiii regard being had to 
the Burmese law as to the projiorty of married persons 

Appeal from a dectee [iJlst. June 1881) ot the Recordei ol Rangoon 

The principal question raised by this appeal was whether, by the Buddhist 
law prevailing in British Burmah, a husband Avas liable to pay for the main¬ 
tenance of his wife for a period during which she, having had means of her 
own, had maintained herself. 

The facts are stated in their Lordships’ ludgment 

The plaintiff, alleging herself to have been married to tfie defendant 
according to the customs of the Burmese, claimed from him Rs. 10,000 for the 
expenses of her living for five years during which she had maintained herself. 

The defence was a denial of the marriage, and of the right of the plain¬ 
tiff to any maintenance from the defendant. 

The Recorder found the fact of marriage, and on the question ot the 
liability of a husband, according to the law of Burmese Buddhists, to jiay for 
the subsistence of his wife, expressed his opinion as follows :— 

“ There aie many passages in the Menu Wonanna and Menu Thara 
8 hwe Myeen Damathats, both recognized as of high authority, which show 
that a husband is bound to maintain his wife, and in the Menu Kyay Dama- 
that, translated by the late Dr. Richardson, which is the Damathat hitherto 
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most generally used as a guide in questions of Burmese law, probably frdm the 
fact of its being the onlv one translated into English, in the chapter on the 
different kinds of wives,'paragraph 14, page 14, the liability is clearly indicated. 
There it is laid down in the case of a husband going on a trading trip leaving a 
sufficiency for his wife’s subsistence, that should she marry before the expira¬ 
tion of eight years he may take away all her property and sell her, and if 
there be debts she must bear them all. But if the husband does not leave 
subsistence for his wife, and shall be absent eight years trading, and she has 
not enough for her necessary food and clothing, and publicly incur debts for 
^her subsistence, when her husband arrives he must pay them, and cannot say 
that they were contracted without his knowledge. Whether ornot only one wife 
is per-C7793missible, according to the older Damathats, on page 93 of Menu 
Kyay Damathat, which at any rate is an old work, in s 46, book III, it gives 
the law when debts are incurred by a head wife, a lesser wife, or the six kinds of 
concubines. When a head wife incurs the debt for necessary expenses even 
without the husband’s knowledge, and the creditor has informed him of it 
during her lifetime and she dies, he has to pay it with cent per cent interest. If 
it be incurred by a lesser wife he has to pay principal with 60 per cent, interest, 
and if a concubine who had not been purchased or connected by means ol 
money, but who did not eat out of the same dish with him, then he has to 
pay the principal with 25 percent, interest. In the Menu Won anna, page 
112 , s. 116, referring to the husband going to a distant country, and expecting 
to remain there, it says he must provide subsistence before he leaves.” 

“ Having found that the plaintiff is the wife of the defendant, although b\ 
mutual consent and for his convenience in trade, she lived in Eangoon whilst 
his residence was at Moulmein, his iwsition is somewhat analogous to that of 
the husband who goes for the purpose of trading into a distant or foreign land, 
an3 is bound to supply his wife with subsistence according to his means and posi¬ 
tion. I see no reason why, because a woman happens to be a second wife, his 
liability to maintain her should not also attach as in the case of a first wife ” 

The Recorder decreed the claim witli costs 

On this appeal— 

Mr. J. T. Woodroffc appeared for the Appellant. 

The principal arguments for the appellant were that, on the assumption 
that the parties had been married according t(» Buddhist usage, two broad ques¬ 
tions remained, on which depended the liability of the appellant, viz , first, 
whether the marriage had not been dissolved by the husband and wife having 
discontinued to live together for more than three years before the suit, the 
husband having refused to recognize the respondent as his wife, and she 
having expressed her desire to be divorced from him ; secondly, whether, if the 
marriage still subsisted, the wife was entitled to the maintenance claimed, 
under the Buddhist law and [780] customs, which were binding on the parties. 
By Buddhist law the husband and wife might be divorced without any‘decree 
or order of Court, see Mee Hneeri Gnoang v. Nga Oung and Mee Lee* in which it 
was decided that neither a decree of Court, nor a written agreement, witnessed, 
were essential to divorce. Not only might divorce take place by mutual 
consent, which consent might be express or implied, see Mee Thet Shay v. Nga 
lean (Select Decisions, Burmah, p. 3) but also, on certain terms agreed upon as 

•3 Jsrdme’s notes on Buddhist Law, part 3 on Marriage; Appendix B, p. xi. This work 
16 entitled Notes on Buddhist Law by the Judicial Cominissioner, British Burmah.' (Ban- 
goon 1882.) 
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to the distribution of the profits of their property, at the will of either of the 
parties. Sparks’s Code of British Burmah, chap. 3 ; Shway Ytn v, Mee Thoo 
Gneh (4 Jardine’s notes on Buddhist Law, App. IlIJ. 

Lord Fitzgerald stated the opinion of their Lordships that, there having 
been no issue raised at the hearing as to divorce, this question could not now 
be argued. 

Mr. J. T. Woodroffe continued 

With regard, then, to the second question, viz., the right of the wife to 
maintenance under the circumstances of this case, it was submitted that this 
“ regarded marriage ,” and was, therefore, to be decided according to the law* 
indicated in Act XVII of 1875, s. 4, viz , Buddhist laiv Marriage did iwt, of 
itself, independently of its form, and under all systems of law, operate as a 
contract entitling the wife to compel her husband to pay for her maintenance. 
The affirmative of that proposition appeared to have been put forward by one 
of the Judges of the Bombay Supreme Court in Aidasec} Cursetjcc v. Perozboye 
(6 Moore’s I A., 348), but it was not assented to by this Committee. There 
being then no authority for the general right under eveiy system of law, of a 
wife to maintenance (as to which the observations of the Queen’s Advocate, 
arguendo, in the case cited at p. 379, might be referred to), it followed that the 
wife’s claim in this case could only rest on a liability on her husband’s part 
created upon marriage by Buddhist law 

[781] Marriage among Buddhists in British Burmah was merely a civil 
contract for co-habitation, involving the subordination of the wife to the 
husband, and the mutual performance of conjugal duties , see the Menu Kyay 
Damathat, Book XII, s. i , and s. 30' , Menu Tsaya Damatliat, s 59 (Jardine’s 
notes on Buddhist Law, App. A, p. X) , Moung Ko v. Ma Shway Get 
(Sandford’s Rulings on Buddhist Law, p 15) , Wagaru Damatliat, part ii, s. 1 
(4 Jardine’s notes on Buddhist Law, part III, p. 3) * 

According to the Buddhist law the husband and wife did not become 
united, so as to bo regarded as one person. Nor did either husband or wife 
acquire any interest in the separate property of the other, whether originally 
belonging to such other or acquired by him or her, after marriage. Bach of 
these kinds of property had their separate names Husband and wife were, 
however, equally entitled to the joint profits of both, in other words, the 
profits arising from the employment by both of the separate property of either , 
as also were they equally entitled to all property acquired during marriage by 
their skill and industry. Sparks’s Code of British Burmah, chap. 1, s. 14 ; 1 
Jardine’s notes on Buddhist law, part II, Menu Kyay Damathilt, chap XII, 
s. 3 (Menu, Richardson’s translation, 1874, pp. 342, 344) 

The respondent also was at best but a wife of the less degree , a first wife, 
or former wife, to whom the defendant had originally been married on becom¬ 
ing a married man, being alive, and not divorced As to the position of such 
a wife, see Mah Shway Choe v. Moung Oung Qyec (4 Jardine’s notes on 
Buddhist Law, part 5, p. V). Moreover, the wife had means of her own in 
this case, and carried on a trade, deriving profit from thus, employing her 
separate property. Even if the defendant could be held bound t6 maintain 
her, he would still have a defence in this suit on the ground that, by permit¬ 
ting her to use the joint profits to which he, as well as she, was entitled, he 
had contributed to her maintenance. Buddhist law did, no doubt, provide for 
the punishment of the husband or wife, who, being possessed of sufficient 

^Bichardson’s translation of the Damath&t; or the laws of Menu translated from the 
Bunoeac (Rangoon 1874), pp, 336, 347, 348. 
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means, C782] neglected to maintain his, or her, disabled spouse, if the latter 
should be in want Such a rule of law accorded with the legislation in our 
Indian Code of Criminal Procedure in this respect. But the Recorder’s con¬ 
clusion was not supported by the texts, as they applied only to the wife wholly 
without means of subsistence Reference was made to Menu, Richardson’s 
translation, pp. 82, 84, 93, 94, 139, and 3 41, 3 Jardine’s notes on Buddhist 
Law, p. 27. 

The Respondent did not appear. 

On a subsequent day, 9th February 1884, their Lordships’ Judgment was 
delivered bv 

Sir R Couch. —Tiie appellant was the defendant in an action brought 
by the respondent in the Court of the Recorder of Rangoon in which the res¬ 
pondent alleged that slie was married in Rangoon to the appellant according to 
Burmese rights and customs, and claimed Rs. 10,000 for her expenses of 
necessaries and living for live years, deducting Rs 1,400, the amount realized 
by the sale of a house given to her by the appellant The appellant denied the 
marriage, and that the respondent was entitled to any maintenance The 
Recorder found, as a fact, that she was the wife of the defendant by a validly 
constituted raarnago, the Burme«e law recognizing a plurality of wives, and 
the plaintiff being what is generally called a lesser wife. Their Lordships are 
of opinion that this was quite in accordance ‘with tlie evidence He then 
considered the question of maintenance, as to which the material facts may 
be taken from the evidence which the plaintiff heiself gave 

They were married m Tagoo 12.1o (about 1873 A. D.) The defendant is 
a trader m timber and a forester, and has forest leases in Ziinmay, the Mine- 
loon-gyee forest. The plaintiff earned on a biisinosb of her own at Rangoon. 
At the marriage the defendant gave liei a dower of Rs. 20,000 and they lived 
toother for some time, principally at Rangoon, but the delendant’s business 
trequently took lum away. He wished her to leside at Rangoon, and requested 
her to live in a respectable style, which she did, entertaining the relatives and 
friends of the defendant, and he not giving her any money towards the 
expenses of those entertaininent.s. The plaintiff’ always earned on a business 
[788] of her own, dealing m mineral off and nee, and accumulated Rs 80,000 
m different kinds of property , and lived, she said, in the same style after 
marrying the defendant as she had done liefore Tn the opinion of the Recorder 
the ijlaintiff received tiom the defendant about Rs. 23,500, but she said she 
had expended all that and large sums of her own in works of merit foi the 
defendant at his request 

Upon the question of maintenance, the Recorder said “ There are many 
passages in the Menu Wonnan.i and Menu Thara Shwe Mveen DamathAts, both 
recognized as of high authority, which show that a husband is bound to main¬ 
tain his wife, and in the Menu Kyay Damathilt, translated by the late 
Dr. Richardson, which is the DamathAt hitherto most generally used as a guide 
in questions of Burmese law, probably from the fact of it being the only one 
translated into English, in the chapter on the different kind of wives, paragraph 
14, page J.4, the liability is clearly indicated.” Then after stating what was 
there laid down, he said he was of opinion that the plaintiff was entitled to 
maintenance suitable to her position as second wife, having reference to the 
defendant’s means and ability to pay. The judgment, from which it is un¬ 
necessary to quote more, ended by saying that the plaintiff was not estopped 
from claiming for the period during which she lived at her cost, provided it was 
not barred by the law of limitation, and giving the plaintiff a decree for the 
amount claimed, viz., Rs. 10,000, and costs. 
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Since this judgment was given, Mr. Jardine, the present Judicial Com¬ 
missioner of British Burmah, has published some valuable notes on Buddhist 
law, with translations of the Wonnana DamathAt, and several others, on 
marriage and divorce, and inheritance and partition, with notes, and cases 
illustrating the Burmese law of marriage and divorce as now administered in 
the British Courts. In coming to an opinion upon this appeal, their 
Lordships have had tlie advantage of his additional information about Bur¬ 
mese law. 

For the purposes of marriage, divorce, and inheritance, the property of the 
married persons is considered separate or joint. 

The following is defined as separate pioperty of the husband [784] and 
wife by Major Sparks m his Code, which has been used in the British Courts as 
an authority on Burmese law .— 

(1) What belonged to either before marriage. 

(2) What has been given specially to either since marriage. 

(3) What has come into the possession of either bv inheritance from his 

or her own family since marriage 

(4) Clothes, jewels, and ornaments. 

The profits or inteiest arising since marriage from the employment oi invest¬ 
ment of the separate propertj^ of either husband or wife, as also the property 
acquired during the coverture b\ their mutual skill and indu.stry, are their 
joint property. 

It is the duty of the husband to provide subsistence for his wife and to 
furnish her with suitable clothes and ornaments. If he fails to do so, he is 
liable to pay debts contracted bv her for necessaries , but it appears to their 
Lordships that this law would not be applicable where she has sufficient means 
of her own. They have not found any authority for saving that, where the 
wife has maintained herself, she can sue her husband for maintenance for the 
period during which she has done so 

By the Burmah Courts Act, 187/3, s. 4, it is enacted that where in any 
suit or proceeding it is necessary for anj Court under that Act to decide any 
question regarding succession, inheritance, marriage, or caste, or any religious 
usage or institution, the Buddhist law. in cases where the parties are Bud¬ 
dhists, shall form the rule of decision, except in so far as such law has, by legis¬ 
lative enactment, been altered or abolished, or is opposed to any custom 
having the force of law in British Burmah. And m cases not provided tor by 
the former part of the section, or by any other law for the time being in force, 
the Court shall act according to justice, equity, and good conscience. It 
appears to their Lordsliips that this is a question regarding marriage, and is to 
be decided according to the Buddhist law . but assuming that it is a 
case in which the Court is to act according to justice, equity, and good con¬ 
science, their Lordships have considered whether the decree appealed from can 
be supported on those grounds. The Becorder seems to have taken this view 
of the case, for he says' ‘‘It seems to me unjust that merely because a wife 
had tacitly lived at her own expense under a particular set of circumstances 
[78J1 she should, as it were, be taken thereby to have contracted Herself out 
of her rights, and be unable to recover them when those circumstances have 
become changed, and that through the fault of the husband.” Their Lordships 
do not agree to this. Having regard to the Burmese law as to the property 
of married persons, they do not see in the facts of this case any ground in 
equity or good conscience for making the defendant liable for maintenance. 
It may be that he requested the plaintiff to live in a respectable manner, but 
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she incurred no additional expenses in consequence. It did not cause any 
change m her style of hving, and it is not possible to assign any portion of her 
claim to that request. 

It remains to be noticed that in the reasons for the appeal it is said that 
there had been a divorce according to Buddhist law by the conduct of the 
parties. This was not made a ground of defence in the defendant’s written 
statement, and there was no issue upon it. And consequently their Lordships 
intimated to the Counsel for the appellant that they could not allow this 
question to be argued., 

For the reasons above given their Lordships will humbly advise Her 
Majesty to reverse the decree of the Eecorder’s Court, and to order the suit to be 
dismissed with costs in that Court. The costs of the appeal to be paid by 
the respondent. 

Solicitors for the Appellant. Messrs Sanderson d Holland. 

Appeal allowed. 


NOTES. 

[Sef (1893) L B R , (1893-1900), 31, where it was held that under the Buddhist Law in 
Burma, the wife cannot bring a suit for maintenance where she has independent means of 
subsistence.] 
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The 2Sind and 23rd February, 1884. 

Present 

Lord Blackburn, Sir E. P. Collier, Sib R. Couch, and 

Sib a. Hobhouse. 

Kishnanand.Plaintil! 

versus 

Kunwar Partab Narain Singh.Defendant. 

[On appeal from the Court oi the Judicial Commissioner of Oudh.J 


Limitation Act XV of 1877, sch. II, art. 109—Mesne profits — Interest. 

A claim for mesne profits during a period preceding the three jears next before the filitig 
of the plaint is barred by Act XV of 1877, sch II. art 109.* An under-propnetor having 

• [Art. 109 


Description of suit. 


Period of 
limitation 


Time from which period 
begins to run. 


For the prodts of immoveable pro- Three years 



defendant 


When the profits are received, or, 
where the plaintiff has been dis¬ 
possessed by a decree afterwards set 
aside on appeal, when he recovers 
possession.] 
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been dispossessed by a manager of the superior estate, appointed under the Oudh Taluqdars ’ 
Belief Aot, 1870, recovered possession under a decree, and .ifterwards sued for mesne profits 

C7883 Held, that a person who had not himself received the mesne profits having come 
into possession of the taluq upon its being released from management under the above Act, 
would not be chargeable with suras, which, as it was alleged, might have been received by 
way of mesne profits, but had not been received in consequence of the manager’s wilful 
default; there being nothing to show that such taluridar could bo charged with anything 
more than was actually received by him There being no rule of I.iw obliging the Court to 
allow interest upon mesne profits, it is a matter for the discretion of the Couit, upon 
consideration of the facts, whether to allow interest or not 

Appeal from a decree (istfi December 1881) of the Judicial Commis¬ 
sioner of Oudh, affirming a decree (19th May 1881) of the Additional Judge 
of the Fai^tabad District 

In the lifetime of the late Maharaja Man Singh, taluqdar of Mehdaona in 
the Faizabad District, the appellant held possession in suh-settlement light 
(“ hakh puktadari ”) of villages Dewanya and others, forming part of the 
taluq. After the death of the Maharaja, and whilst the taluqdan estates were 
in charge of a manager appointed by the Chief Commissioner (under powers 
conferred on him by the ‘ Oudh Taluqdars’ Belief Act ” XXIV of 1870), the 
appellant was dispossessed, in January 1871, of his undertenure, for possession 
whereof he sued in the Court of the Settlement Officer then carrying on 
settlement operations in the Faizabad District. Both the manager, and the 
Maharani Subahao Koer, the Maharaja's wudow, on whose behalf as guardian 
of a minor, then regarded as the probable successoi to the taluqdari estates, 
wore being managed, were made defendants. No claim was made for mesne 
profits. A decree in favour of tlie plaintiff was made by the Settlement Officar 
in 1873, and having been reversed bv the Commissioner on ajipeal was, in the 
end, restored by order of Her Majesty in Council, dated 26th June 1879, the 
plaintiff regaining possession of his holding on 25th September 1879. 

The suit out of which this appeal arose was instituted on the 26th July 
1880 by the present appellant against the “ Mehdaona estate,” to recover 
Ks. 5,764 on account of mesne profits from the date of his dispossession of his 
undertenure, viz., the 20th January 1871 to the 1st September 1879, when 
he recovered possession. He alleged that as the suit for possession had been 
[787] pending from 22nd May 1873 to 25th September 1879, he was unable to 
sue for mesne profits during that period, and that the cause of action had arisen 
at the latter date. 

The taluqdari estate was, on the 1st October 1880, released from manage¬ 
ment, and was made over to the respondent, Kunwar Portab Narain Singh, to 
whom the estate had been adjudged by order of Her Majesty in Council, dated 
13th August 1877. At the hearing the manager appointed under Act XXIV of 
1870 did not appear, and on the 2l8t October 1880 this appellant petitioned 
that, as the estate had since the commencement of the suit been released from 
management, the respondent who had succeeded to it should be made defen¬ 
dant. This was ordered and the present respondent, appearing on summons 
as a defendant, the manager’s name was struck off. Issues were fixed raising 
the question whether the plaintiff^’s suit for mesne profits, for the period 
anterior to the three years preceding the date of the institution of this suit, 
was harred by limitation , also as to the amount, and as to the costs of collect¬ 
ing rents : and whether any part of the realizable assets had not been received 
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by reason of want of ordinary care on the part of the officials managing the 
estate under Act XXIV of 1870 ; and if so, to what amount, and whetlier, with 
reference to art. 3, s. 4, and ss. 17 and 23 of the above Act, the plaintiff was 
precluded from receiving more than the sum actually lealised by the manager. 

On the question of limitation the Judge held as follows. 

“ It appears to me that the law, as it at present stands, provided expressly 
for such cases where the law of limitation worked hardly on the parties, and 
that it was the duty of the plaintiff to have moved the Court to provide, in its 
decree, for the mesne profits from institution of suit till the delivery of posses¬ 
sion (s 211 of Act X of 1877), and that, not having done so, the plaintiff must 
accept such remedy as remains to him by law. That limitation is three years 
under art. 109, sch. II of the Limitation Act. I liave carefully examined the 
body of the Act, and can find no section which excludes, in a suit for mesne 
profits, the period during whicli a suit for possession is pending. When a 
plaintiff, seeking mesme profits, has been ousted by a decree of Court, the law 
(art. 109, sch II) does take the [788] period elajising between this legal but 
wi'ongful ouster, and the time when he succeeds in recovering possession, into 
consideration , but it makes no such exemption when the plaintiff has been 
otherwise ousted, as in this case ” 

And on the other issues his judgment was 

‘‘ Generally they may he said to be, what are the mesne jirofits which 
plaintiff can legally recover? The estate was duiing tlie whole period held 
under Act XXIV of 1870.” 

Defendant contends they are only so much as was actually collected m 
the hooks of the manager 

Mesne profits, as defined in s 211 of the Civil Procedure Code, include 
more than actual realisations • they include sucli profits as the person in posses¬ 
sion might with due diligence have received The person in possession was 
tlie manager, and neither the present defendant, the present taluqdar, nor 
Trilokinath, who was, for a time, recognised as such, had any power to collect 
at all. He having, under Acl VXIV of 1870, been debarred from making any 
alteration whatever, no want of due diligence can then be asserted against him 
personally. 

Let us suppose, howevei, that theie was negligence on the part of the 
management. Can defendant be held lesponsible for this ? Looking at the 
terms of Act XXIV of 1870, 1 do not see that he can He was, for the time, 
absolutely in the hands of the management. He could do nothing himself. 
He could not, under s. 23, obtain any redress against the management, and 
I am of opinion that plaintiff cannot recover as against the defendant. 

The Judicial Commissioner upheld this judgment 

On this appeal,— 

Mr. J. F Leith, Q C , and Mr. J G W. Sykes appeared for the Appellant. 

Mr. J. Giaham, Q.C., and Mr. J. T Woodroffe, for the Respondent. 

For the appellant it was argued, first, that art. 109 of sch. II of Act 
XV of 1877 was inapplicable to this claim; secondly, that interest 
should have been allowed on such mesne profits as were recoverable. The 
present defendant had derived [788] benefit from the manager’s having had 
the use of the mesne profits, because they had gone towards paying off the 
encumbrances on the estate, whereby it had been the sooner released from 
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management under Act XXIV of 1870. Mesne profits being treated as sums 
due at the end of each veai", interest thereon should have been calculated and 
allowed by way of damages Reference was made to the subsequent enact¬ 
ment in Act XIV of 18812, 88. 211, 212, also to the interest Act XXXII of 
1839. 

Lord Blackbuen having intimated that their Lordships would hear counsel 
for the respondent on the question of interest only— 

It was argued for the respondent that it was within tlie discretion of the 
Court below to allow, or not to allow, interest. That, discietion had been 
reasonably exercised The respondent was no wrong-doer , and, as had lieen 
pointed out by the Additional Judge, had had no right to interfere. 

In the argument on both sides reference vvas made to the following cases. 

Choiodry Wahed Ah v. Mii,ssamat Jummje (19 W. E , 87) , Nur',inq Tioy 

V. AndciSiOn (19 VV. R., 12.5) , Piotap Chaiuier Borooah v liavce Suriwmoifec (14 

W. m , Ibl), Madhiib Chandei Dull v llumdhun Paul Soohodhm (14 \V. 
R , 294) , Hiirrodnrya Vhoivdhum v Shariat Soondcry Dabea (I. L. R , 4 Cal., 
675 , I. L. R , 8 Cal. 332) 

At the end of tlie arguments theii Loidshijis’ Judgment was delivered by 

Sip R. Couch.—The facts of this case aie that on the 22nd oi May 1873 
the plaintiti instituted a regular suit foi possession of certain villages which 
are named in his plaint, and he obtained from the Court of the Settlement 
Officer a decree for sub-settlement, right en]o% able for life. This decree was 
set aside by the first Court of Appeal, which was confirmed by the second Coqrt. 
The plaintifl’ then appealed to Her Majesty in Council, and the decree in his 
favoui was restored, so that he was declared [790] entitled to recover posses¬ 
sion of these villages, of vvhich, in Januaiy 1871, the manager under the Oudh 
Taluqdars' Relief .4ct, Act XXIV of 1870, had taken possession, and dispossess¬ 
ed the plaintiff. The present plaint is entitled “ Kishnanand Misir, plaintiff, 
against the Mehdaona estate, defendant.” but it appears fioin the proceedings 
that a summons had been issued and served upon the manager of the estate. 
On the 2l8t of October 1880, pending the suit, the estate, having been released 
by the Government, it was asked that a fresh summons should be issued. 
Although this summons does not appear on the proceedings, it would appear 
to have been a summons to the present respondent, who had been put in 
possession of the estate on its being released by the Government His counsel 
appeared for him before the Judge on the 24th November 1880. It may, 
therefore, be taken that he became the defendant in the suit. The plaint 
stated that the plaintiff, having thus regained possession under tlie decree of 
Her Majesty in Council, was entitled to profits from the time of the disposses¬ 
sion, and during the pendency of the suit, and claimed mesne profits for nine 
years. No written statement was put in , but it appears from what was stated 
by the counsel for the defendant, when he appeared befoie the Judge, that the 
defence raised was that the suit was barred by the law of limitation, except as 
to the mesne profits for throe years before the filing of the plaint, that is, befoie 
the 26th of July 1880 The first Court gave judgment for mesne jirofits for 
that period, and refused to allow the mesne profits for the previous tune. That 
judgment was affirmed by the Judicial Commissioner There was also a claiiU 
for interest, which was not allowed ; both Courts saying that they did not think 
it reasonable to allow it. 
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Upon the appeal to Her Majesty in Council, which has now been heard, three 
questions were raised by the learned counsel for the appellant. First he contended 
that under the law of limitation he was entitled to a greater amount of mesne 
profits than had been allowed. Art. 109, sch. II, of Act IV of 1877, which 
was the Limitation Act in force at the time when the suit was brought, was 
referred to. That article is in these terms : “ For the profits of immoveable 
[79a propei-ty belonging to the plaintiff which shall have been wrongfully 
received by the defendantWhen the profits are received, or, where the plaintifl 
has been dispossessed by a decree afterwards set aside on appeal, when he 
I’ecoveis possession ” The learned counsel sought to show that the disposses¬ 
sion was in the nature of a dispossession under a decree, because the Settlement 
Officer, or the manager acting under the Oudh Taluqdars’ Relief Act, was 
acting, as it were, judicially , but when he found that, in the course of the 
argument, he could not support such a contention, he very jjroperly abandoned 
it. The question of the law of limitation may be therefore considered as 
disposed of. 

Another question raised was that the Courts had only allowed in the mesne 
profits for the tliree years the sums which had actually been received , and it 
was sought to charge the present defendant, who was not the person who 
received the mesne profits, but who had come into possession of the estate upon 
its being released by the Government, with sums which might have been 
received except for wdlful default. It seems clear that, whatever case might 
have been made against the manager of the estate, there is nothing to show 
that the defendant could be charged with anything more than was actually 
received by him. That disposes of the second question 

• 

The remaining question was whether interest ought to have been allowed 
upon the mesne profits for the three years. It is not necessary to say anything 
upon the question whether in the present state of the law, having regard to the 
provision in the last Procedure Act, in which there is an explanation of mesne 
profits, interest was allowable In the present case the claim cannot be put 
higher than that it is a mattei for the Court to determine, under the circum¬ 
stances, whether it is reasonable to allow interest. There is no rule obliging 
the Court to allow the interest. It is a matter m the discretion of the Court, 
upon the consideration of the facts of the case In this case both the Courts 
have considered that it was not leasonable that interest sliould be allowed; 
and there are no facts proved which would enable their Lordships to say that 
this IS a wrong decision Mr. ,Sykes argued that the interest ought to be 
allowed, because tlie present defendant, in getting possession of the estate at 
an [793] earlier period than he might otherwise have done, has had the benefit 
of the use of the money. But there is nothing in the evidence to support this, 
or to show that it was the fact The question must be left as it has been 
decided. 

Consequently the decision of the lower* Courts ought to he aflirrned, and 
their Lordships will humbly advise Her Majesty to affirm it, and to dismiss the 
appeal. and the appellant will pay the costs of it. 

Solicitors for the AjpeJlant: Mr. T. L. Wdson, 


Solicitors for the Respondent. Messrs. Watkins dt Lattey, 
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NOTES. 

. [The awarding of mtoreat on mewic profits is a matte# within the discretion of the 
Court, and where the decree is silent, it cannot be recovered ni execution (1900) 22 All., 262 ; 
(1900) 27 Cal., 951 ; (1886) 13 Cal , 283 ; though where the discretion is improperly exercised, 
an appeal may lie :— (1907) 6 C L. J., 462 (471). 

As regards the limitation applicable to mesne profits antecedent to the suit, see 36 pal , 
996~8 C. Lr. J., 181' --13 C W. N , 15 , 13 C W N , H15 , the comiiicntary of Mitra in his 
Limitation (1911) Vol. II, pp. 1022, et seq ] * 


[10 Cal. 792] 

PRIVY COUNCIL 

The nth, and 12th February, IHHle 
Present 

Lord Blackburn, Sir B. Peacock. Sir R P. Collier, 

Sir R. Couch anu Sir A. Hobhouse. 

Thakur Ishri Singh .Plaintifl' 

versus 

Thakur Baldeo Singh.Defendant. 

[On appeal from the Court of the Judicial Commissioner of Oudh J 

The Oudh Estates’ Act I of 1869—Will oj a Taluqdar—Customary nUe 
of successiofi tn a family to impartible estate—Pi imoyeniture. 

However true it ma> be that, if thcri^is absolutely nothing to guide to any other conclu- 
sioii, impartible estate will descend in a family according to the rule of primogeniture, 
evidenOG may establish the usage in a family to be that, of several sons, one son, selected 
without reference to primi^eniture, succeeds to the impartible estate. The eldest of three 
brothers had succeeded to impartible family estate, and to a taluq also impartible, which had 
been, during the lifetime of their father, entered in the first and second, but not in the third, 
of the lists prepared in conformity with s. 8 of the Oudh E.statcs’ Act 1 of 1869 Before his 
death, this eldest brother made an instrument icgisteied as a will, but using the word ‘ tamhk 
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and stamped as a deed whereby ho gave the taluq to the third brother, zeserving an interest 
on the whole for his own life, and in half for any son that might bo born to him with main¬ 
tenance to his wife on her becoming a widow. 

Held, with reference to the indicia of a testamentaiy’ chaiacter, there being provisions 
for contingencies which might not be ascertained till the death of the maker of the instrument, 
as emnpared with the technical matters attending it, that this instrument was not a transfer 
inter VIVOS, but was a will, and within the above Act, 

Held, aWo, on the objection that a will or dcclaiation made by the father had fixed a 
mode of descent which could not be altoied by his succes&oi, that s. 11 of the above Act, 
giving to every heir and legatee of a taluqdar power [798] to transfer, or to beiiueath, hia 
estate. IS not cxmtrollcd by the proviso in s 19, declaring that nothing in that section shall 
affect Wills made before the passing of the Act 

The impartible famih property other than the talnq descending, like the latter to a 
single successor, one of these brothcis, the question as to which of them that one should be, 
depended on the custom of the tamily On the evidence adduced as to the custom in this 
respect, the plaintiff, who was out of possession, and on whom, jII order to make out his 
title, was the burden of proving that the rule of prim ogcnituro prev’ailcd, failed so to do 

Appeal from a decree of the Judicial Coimnissionor of Oudh (19th March 
1881), attirminy a decree of the District Judge of Lucknow (3id October 1880). 

At the settlement of Oudh in 1858-59, the village lands of Kanhmow, 
Hasnapur, and Nimchaina, in the district of Faizabad, were ti-oated as a 
taluq named Kanhmow, and settled with Thakur Beni Singh, who, in common 
with the other taluqdars of Oudh was requested in July 1861, by the Chief 
Commissioner, to state what v.'as the rule of succession in his family. Beni 
Singh replied that the custom of his lamily was tluit the family estate should 
be held by one male member, selected for his fitness, and he asked that after 
his death the Government would select that one ol his three sons, Thakur 
!^fahara] Singh, Thakur Ishri Singh, and Thakur Baldeo Singh, whom it might 
deem most fit to succeed him. 

That answer not having been consideiod satisfactory by the Government, 
on the 8th March 1860, Beni Singh submitted aiiother replv, which was as 
follows • 

“ Whereas the British Government has granted to me, for generation after 
generation, the proprietary rights in the llaka Kanhmow, situate in Pargana and 
TehsilBavi; Taluqa llsri, situate in Pargana Pinragar, Tohsil Sitajiur , Taluqa 
Hasnapur, situate in Tehsil Biswan , and Taluka Nimchaina, situate in 
Pargana Maholi, Tehsil Misrikh, I desire and hereby pi ay that alter niy 
(Estate) be maintained cnt’ie and undivided in my family, according to the 
custom ol ‘ It<g-gaddi ’ and that the youngei brothers be entitled to receive 
maintenance from the jierson in pessossion of the estate (Gaddi-nashin). 

(Sd ) Beni Singh, Taluqdar of Kanhmow, &c., 

Qth March 1860. m Tehsil Bari.” 

[ 794 ] No furtlier correspondence ensued, and after tlie passing of the 
“ Oudh Estates’ Act,” I of 1869, the taluq was entered in the first and second 
of the lists prepared in accordance with the ‘requirements of that Act; but not 
in the third Jist (which last includes taluqs descending by primogeniture). 

Beni Singh died on the 19th September 1870, leaving the three sons 
above mentioned. The eldest son, Maharaj Singh, having been recognized by 
the I'evonue authorites as his successor, obtained “ dakhil khaiii,” or entry of 
hisnameifl the settlement lecord, as proprietor of the taluq This was 
opposed by the second son, Ishri Singh, and pending the determination of the 
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dispute dakhil kharij, Mahara] Singh executed in favour of his younger 

brothel I ijaldeo Singh, the following document, whicli having been marked C 
in the proceedings, is so referred to m their Lordships’ judgment. 

“ I, Maharaj Singh, am the Talukdar ol Kanhmow, <fcc., in the Sitapur 
District 

“Whereas--I, hold and enjoy possession of my estate situate in the 
Sitapur District, of which the Government revenue is about Es • 16,000, I, 
while in the enjoyment of sound health and mmd, without reluctance or 
coercion, assign (tamlik) the said property to my younger brother, Baldeo 
Singh, subject to the following conditions •- - 

“ (1) That during my lifetime, I shall hold and enjov possession of it, and 
that after my death mv aforesaid brother, Baldeo Singh, shall hold and enjoy 
the same like myself . 

‘ (2) That, whereas I am childless, should a legitimate and self-begotten 
child be born to me, it shall become the owner of one-half of the estate, and 
Baldeo Singh sliaJl be the owner*of the other half , 

“ (3) That after my death, Baldeo Singh shall be bound, like myself, to 
maintain and take care of iny wife Hence I have written out these few 
words in the way of a deed of assignment (tamliknama) so that it may wutness 
in future. Dated 28th June 1871. ” 

This document, C, was, on the .frd July 1871, iegistored under s 41 (for 
the registration of wills) of the Indian Registration Act, VI11 of 1871, which 
came into force on the 1st July of the same year 

[795] On the 14th April 1872, Ishri Singh, the second son, brought a 
suit against Maharaj and Baldeo, claiming the taluq He set up a will in 
his favour, alleging it to have been executed by the deceased Beni Singh, on 
the 20th February 1860, shortly before the submission of tlie leply by Beni 
Singh above set forth. This suit was dismissed bv the Deputy Commis¬ 
sioner of Sitapur on the 3rd October 1872, with a declaiation that the alleged 
will in favour of Ishri Singh was a fMse one, and that, Beni Singh having 
died intestate, Maharaj Singh had become entitled to tlie taliiq under Act I of 
1869, s. 22. 

This was affirmed on appeal, and criminal proceedings having been taken 
against Ishn Singh, for fraudulently using a false document as true, ss 467, 471 
(Indian Penal Code), he was convicted and sentenced to five years’ rigorous 
imprisonment. Maharaj Singh died without issue on the 19th November 
1879, and Baldeo Singh, being recognized as his successor by the revenue 
authorities, obtained an order for “ dakhil kharij ” in the settlement record, in 
his name, on 20th December 1879, whereupon he took possession of the taluq, 
and of the family estate. This was opposed bv Ishri Singh, who claimed as 
the brother next in the succession to Maharaj Singh, and failing to get posses¬ 
sion, brought, in 1880, the present suit against Baldeo 

By his plaint, which was filed in the District Court of Sitapur, the 
appellant claimed that the order of the Deputy Commissioner of 20th December 
1879, might be set aside, that document C, of which he questioned the 
validity, might be declared void , and that possession of taluq Kanhmow, the 
property mentioned in schedule A of his plaint, might be decreed to him, as 
being the person entitled thereto on the death of Maharaj Singh, intestate, 
and without issue, under the provisions of his father’s will of 8th March 1860, 
and clause 6 of s. 22 of Act I of 1869 He also claimed possession of the 
family property, moveable and immoveable, of which Maharaj Singh had died 
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possessed, being that in schedule B, of the plaint, by right of succession, accord¬ 
ing to family custom, on the death of his brother, intestate. For the defence, 
as regards the taluq, it was insisted that the document of the 8th March 1860 
had no reference to the succession of brother to brother, but only to that of 
Beni Singh’s son to [796] Beni Singh, that the will of Maharaj Singh, 
document C, was valid under Act I of 1869, that, as regards all the family 
property, Maharaj Singh’s right of succession had been settled in the prior 
litigation , and that Baldeo Singh was entitled to the whole property. 

This suit was transferred from the Court of the Deputy Commissioner of 
Sitapur to that of the District Judge of Lucknow, when it had reached the 
stage of the fixing of the issues, which were principally as to the effect of the 
" tamliknama,” or document of 28th June 1871, marked C. and as to the 
title of the plaintiff as eldest surviving brother of Maharaj Singh to succeed 
both to the property in schedule A and in schedule B. The eighth issue raised 
the question of the plaintiff’s title “ by family custom or inheritance,” and 
was afterw'ards altered by the addition of these words, relating to his title, 
VIZ., “ to the property in B, by inheritance, according to family custom.” 

At the hearing, oral evidence as to the revocation of the document C, of 
the 28th June 1871, was excluded, as being inadmissible under s 57' of Act X 
of 1865, the Indian Succession Act, or s. 92 of Act 1 of 1872 (the Indian 
Evidence Act), whether or not such evidence bore on the question of undue 
influence at the making of the instrument 

The suit was dismissed by the District Judge of Lucknow, and on appeal 
the Judicial Commissioner confirmed his judgment The latter held that the 
document C, of the 8th March 1860, had no effect to take away the right to 
control the devolution of the taluq, which was given by s. li of the Oudh 
Estates’ Act to the succeeding taluqdar, who had exercised that right in making 
C, the instrument of 28th June 1871, w'hich was a taluqdar’s will within the 
contemplation of that Act This will had not been executed under undue 
influence, nor had it been revoked, but it had been acted on. The finding on 
the eighth issue, as above set forth, was against the plaintiff, who was found 
not to have shown a better title to the ancestral family estate, including the 
taluq, than the defendant, in whose favour, accordinglv, a decree was made. 

On this appeal,— 

Mr. J. T. Wcodroffe appeared for the Appellant. 

[797] Mr. J. H. Gowte, Q.C., and Mr. /. (7 W. Sykes for the Respondent. 

For the appellant it was contended that tlie family property, as well as 
the taluq, being impartible (a fact which was taken as common ground by both 
sides), and the family custom not having been shown to go further, it followed 
that, by law and custom, Tshri Singh, who was the eldest son of Thakur Beni 
Singh, and the elder of the brothers, was entitled to succeed Maharaj Singh. 
There was no burthen cast upon the appellant to establish that, by family 
custom, he was the one, of these two surviving sons, who was entitled to 
succeed, seeing that he was the elder. No other course of succession, save that 
indicated by the rule of primogeniture, having been shown to prevail. The 

•[Sec. .5? .—^No unprivileged will or codicil, nor any part thereof, shall be revoked other¬ 
wise than by marriage, or by another will or codicil, or by some 
Revocation of unprivi- writing declaring an intention to revoke the same, and execute 
leged will or codicil. m the manner in which an unprivileged will is hereinbefore 

required to be executed, or by the burning, tearing or otherwise 
destroying the same by the testator, or by some person in his presence and by his direction 
with the intention of revoking the same.j 
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said to show that the principle of survivorship was inapplicable to give the 
succession to a person who was not himself the nearest heir to the last holder 

f f R ^ingh was entitled, not only as heir near¬ 

est to Jieni bingh, but also as successor by survivorship, as the elder brother 
of Maharaj Singh. There was nothing m impartibility, as attaching to family 
property, to enable the holder uf an impartible estate to defeat the rights of 
the other members of the family ; and although the ]oirit interest of the latter 
only extended to this, that one, not all, of them would at a future time succeed, 
it was not competent to the holder for the time being to determine which that 
successor should be. The nile determining that question was, pi-imd facie, the 
rule of primogeniture. Eeference was made to Mayne on Hindu Law and 
Usage, paragraph 46 , Achal Ram v Uddai Partab Addtya Dat Singh (L. E. 
11 I A. 51; I L E., 10 Cal , oil) , Katinia Nntchiar v. The Raja of Shiva- 
ganga (9 Moore’s 1 A . 539) Considerations applied to the property in 
schedule B of the plaint, different from those appli-[798]cable to schedule A. 
Eeferrmg now exclusively to A, neither the document made by Beni Singh, on 
the 8th March 1860, which was such a document as had been held to be 
tantamount to a will—see Hnrpnrshad v Sheodyal (L E , 3 I. A , 259)—nor 
the document C, executed by Mahara] Singh on 28tli June 1871, operated to 
deprive Ishri Singh of his right to succeed to the taluq As to the first docu¬ 
ment, Beni Singh, in declaring that his estate should descend in the mode in 
which impartible property descended by custom, did not thereby disinherit 
Ishri Singh, but had indicated a line of succession according to which that son 
would be entitled to succeed As to the second document (C), Mahara] Singh 
had not, in the “tamliknama” C, made an effective transfer. It was not a wnll 
within the meaning of s 2 of Act I of 1869, the Oudh Estates’ Act On the 
cpntrary, purporting to be a transfer inter oivos, it was invalid under s. 17 of 
tjiat Act, not having been registered within one month from its date, and there 
liavingbeen no delivery of possession within six months 


The efi'ect of document C being thus got rid of, it followed that Ishii 
Singh was the legal successor to the taluq, according to his title by primogeni¬ 
ture, which was applicable to both the scliedules A and B But document 
C, considered as a will, could not altei tlie character of the succession, which 
was determinable according to the rule jiresumed to prevail , and this had been 
indicated in the former will of Beni Singh, referring to the rule of descent 

It was further argued that, it being incorrect to argue from the case of 
the taluq to that of the other family property, the eighth issue as altered did 
not raise all that was in contest betiveen the jiarties It was the duty of the 
Court to determine the real issue—see Ai buthnot v. Betts (6 B. L E., 273). What 
should have been put in issue, was not only custom, but the question of the 
operation of ordinary Hindu law of inheritance upon the appellant’s claim to 
the property in schedule B, m the absence of any custom , and this would have 
given scope to the proposition that the family estate being impartible the 
existence of a primd facte presumption that [799] it descended by the 
rule of primogeniture rested upon the general Hindu law. This pro¬ 
position was maintainable, but it had not been brought out upon the 
issue in the distinct manner in which it should have been. Moreover, 
oral evidence as to the fact of the alleged annulling of document C (assuming 
it not to have been a will) had been?incorrectly rejected, and whether it was 
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to be taken as a will, or a document inter vivos, oral evidence bearing on the 
question whether or not it was made under undue influence, ought not to have 
been excluded. For the respondent it was argued that the impartibility of the 
estate did not carry with it that the estate descended according to the rule of 
primogeniture; and that there was no evidence to show that the property, 
either in A or in B, descended to the eldest son according to the custom of this 
family. The burthen was on the plaintiff. There was, on the contrary, some 
evidence tending the other way. The evidence of the appellant himself, in the 
litigation which went before this suit, when he stood in the position of a 
second son, was that in this family the eldest son did not succeed. The Courts 
below had rightly held that document C was a valid instrument, and the 
Commissioner had correctly decided that it operated as a taluqdar’s will under 
Act 1 of 1869, passing the proprietary right in the property in schedule A to 
the respondent. As regarded the property in schedule B, the appellant had not 
made out his title, either by family custom, or under the ordinary law of 
inheritance Impartibility implied descent to a single successor; but there 
was no proof in this case, that primogeniture gave the rule, nor was there any 
implication in favoui of it The views of Beni Singh had been in favour of a 
power of selection, the exercise of which had been attempted in the making of 
the document C, and the evidence supported the right of the respondent to 
maintain his possession. 

Mr. J. T. Woodrofe replied, arguing that, even if C was held a valid instru¬ 
ment, there could be no presumption (in the absence of evidence) that the property 
in B accompanied the taluq in A, and that the succession to the whole family 
property went to the taluqdar The descent of the taluq was regulated by ex¬ 
press enactment; and there was no reason why it should attract [ 800 ] to it 
the other family property Lastly, even if the custom could, on the whole case, 
he -held to be that the family estates should belong to a selected member of the 
family, there had been no selection. However, this could not arisoi for there 
was enough in the case to raise the presumption in favour of the rule of primo¬ 
geniture 

Their Lordships’ Judgment was delivered by 

Sip A. Hobhouse —This case has been argued so recently that the 
introductory facts need not be recapitulated. It will be sufficient to bear in 
mind that the suit concerns property of two classes—that comprised in list A 
and that comprised in list B—to which quite diffeient considerations apply. 

With respect to the property in list A, the whole controversy .turns upon 
the validity and the character of the instrument which is marked as Exhibit C 
in the cause, being an instrument executed on the 28th of June 1871, by 
Mahara] Singh, foi the purpose of effecting a transfer of the property contained 
in it to Baldeo Singh, the respondent it will be convenient first to consider the 
character of the instrument, because certain arguments were advanced against 
its validity depending entirely on the hypothesis that it is a transfer operating 
inter vivos, and their Lordships have come to the opposite conclusion, namely, 
that it must be considered as a will 

The reasons for considering it to be a will are these It answers the defini¬ 
tion of a will which is contained in s. 2 of Act I of 1869. It was registered as a 
will; and though that may have been done at the instance of the Eegistrar, it 
certainly was done with the full knowledge and assent of Maharaj Singh. It 
provides for contingencies which are not ascertainable, or may not be 
ascertained, until the death of the testator: for instance, the contingency of his 
having a child, which he had not at the time of the will, and the contingency 
of his leaving a widow surviving him. It does not purport to give to anybody 
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any possessory or present interest until the death of Maharaj, the donor. And 
it makes a gift to the children of Mahara], which, if it be a deed of transfer 
operating at once, cannot take effect, because no child was in existence; 
whereas, if it is a will, the gift may [ 801 ] perfectly well take effect. All 
those are very strong indicia of a testamentary character; and the question is 
whether they are overborne by evidence tending in the opposite direction. 

As regards judicial opinion, it may be observed that the question of will 
or deed was an issue between Baldeo and Ishri after the death of Maharaj, 
before the Deputy Commissioner of Sitapur, upon the application for muta¬ 
tion of names; and he held it to be clearly a will. The Judicial Commis¬ 
sioner in the present case gives no opinion upon the point The District Judge 
thinks that it is a deed, though'he says it is not very material whether it is 
held to be one or the other. His reasons for thinking it to be a deed are 
that the donor Maharaj uses the word “ tamhk” (“ assign ”) and calls his deed 
a " tamliknama, ” and he has it stamped as if it were a deed. It appears 
that the stamp is not exactly that which the instrument would bear if it 
were a deed of assignment, but the District Judge says it is not so far distant 
from it, but that it carries to his mind a conviction that the stamp, coupled 
with the use of the name, shows that Maharaj intended something different 
from a will. Then he says that it cannot be a will, because it affects the 
property in the lifetime of Maharaj , but that seems to their Lordships to 
be an assumption of the question Of course if it affects the property in 
the lifetime of Maharaj it cannot have a testamentary character, but the very 
question is whether it does affect the property in the lifetime of Maharaj. 
The District Judge does not asssign any additional reason for thinking it does 
affect the property in that way 

Mr. Woodroffe in liis argument relied very strongly ujion the use of the 
word “ assign," and upon the reservation of a life-interest co the donor. 
No doubt both those circumstances tend towards the conclusion to which 
Mr. Woodroj^c wished to lead their Lordships, but they are by no means conclu¬ 
sive. If they had been the words of an English conveyancer preparing an 
English instrument, they would have afforded a verv strong argument , hut 
the instrument was prepared by Lai Sundar, and we must not construe with 
too great nicoty, or assign too much weight to the exact words that he uses 
for a transfer of property, as if he were accuiately weighing the difference [ 802 ] 
between a testamentary instrument and one operating intm vivos. We must 
remember that wills are comparatively new in any part ol India, and are of 
more recent introduction in Oudb in respect to this class of jiroperty. So with 
respect to the reservation ol a life-interest. The will being not a very familiar 
instrument to the people who prepare it or who sign it, the testator often does 
express a great anxiety that he shall not be considered to have parted with 
anything in his lifetime, and their Lordships have seen here instruments 
which most unquestionably were wills, and intended to operate as such, m 
which nevertheless there have been expressions upon the face of them intimat¬ 
ing that the testator intends to remain the owner of his property until he dies 

Upon the whole, therefore, looking at what are the substantial charac¬ 
teristics of the document which have been referred to, setting aside mere 
matters of form and what may be considered as technical expressions, their 
Lordships think that the reasons for holding it to be a will have a decided 
preponderance over those which would lead them to hold it to be a deed. 

It remains to consider the objections to the validity of the instrument 
considered as a will. First, it was said that the disposition made by it was 
beyond the power of Maharaj Singh, because the property was governed by a 
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previous will or declaration, whichever ifc may be, of Beni Singh, dated the 8th 
March 1860, which fixed a character upon the property that no subsequent 
possessor could depart from The answer to that is that Act I of 1869, a. 11, 
gives not only to the origmal taluqdar, but to everj heii and legatee of a 
taluqdar, power to transfer or to bequeath the estate which is granted to him. 
It was suggested that s 11 is controlled by s 19, in which there is a proviso, 
“ that nothing herein contained shall affect wills made before the passing of 
this Act ” But s 19 is for the purpose of applying to wills made under Act 
I of 1869 a number of sec cions contained in the Indian Succession Act; and 
their Lordships are of opinion that the proviso only applies to the sections 
or provisions contained m s. 19, and not to those contained in the whole 
of Act I of 1869. 

[ 803 ] Then it is said that there was undue influence used to coerce Maha- 
raj Singh into executing the instrument On that point there is the finding of 
both the Courts below against the appellant, and tlie subject-matter is one on 
which this Board would be exceedingly leluctant to disturb concurrent findings 
of the Court below. But it is said that they ought to be disturbed, because 
evidence of undue influence was tendered and rejected. It becomes important 
then to see whether tlieie was any evidence tendered for the purpose of showing 
any undue influence It is not shown that any such evidence was tendered, 
excepting what is called a revocation, or an attempt to revoke, by Maharaj, 
long aftei the date of the instrument m question Now of course it might 
happen that a revocation or an .itteinjit to revoke should be accompanied by 
circumstances showing that undue influence had been used in procuring the 
execution of the instrument oi throwing light upon that question But no 
such circumstances are suggested In the argument of counsel nothing is 
spoken of but the bare fact of what is called tlie revocation, which it is said is 
a relevant fact coiioborative of anothei relevant fact, I'lz , the undue influence. 
On the passage vrhicli sliows how the Coiut dealt with the matter the same 
remark occuis. And the reasons given for appealing to the High Court 
seem to make it quite conclusive that no other evidence was tendered There 
are two separate reasons—one relating to undue influence and the other 
relating to the revocation The one relating to undue influence uses this 
language . “ From the time w'hon and the manner in which document C was 

executed, and the circumstances under which such an unnatural and unusual 
disposition of a valuable property was unnecessarily made by Maharaj Singh, 
the presumptions and probabilities are vei> strong in support of the oral 
evidence adduced by the plaintift' in proof of the document having been obtain¬ 
ed by means of fraud, misrepresentation, coercion, and undue influence. That 
raises the whole question as to what occurred at the time when the document 
was executed , and no evidence was excluded on that point Then the 18th 
reason for appeal is “ The lower Court is wrong in having excluded oral 
evidence of the cancellation of the document C by Maharaj Singh ,” and [ 804 ] 
it goes on to argue that oral evidence of that fact was admissible. So that it 
is quite clear that the fact alone was to be proved by the rejected evidence, 
and it is impossible to suggest that the fact standing alone would have any 
bearing on undue influence used on tlie execution of the mstniment. 

All the other arguments against its validity, as to its return into Maharaj’s 
hands, its cancellation, non-delivery of possession, and so on, turn upon the 
hypothesis that the instrument was a transfer and not a will , and therefore it 
is not necessary to make any further observations upon them. The conse¬ 
quence is that all the objections to Exhibit C fail, and as to list A, the suit 
must be decided against the appellant 
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Lordships come to list B, which comprises things not affected 
by Exhibit 0 With respect to that property there was an alteration in the 
issue settled by the fitst Court, and a great deal of argument was used to show 
that there ought to have been no such alteration , but it is quite clear that the 
appellant is not damnified by it, whether it was right or wrong If he could 
claim the whole of the property, and when that was decided against him 
could fall back and claim half, he might possibly be injured by the alteration 
of the issue , but he cannot do that, because the impaitibihty of the property 
is and always has been common ground between him and the respondent. 
Treating the property as impartible, the case can he argued in favour of the 
appellant just as well under the issue as it stands as it could be argued under 
the issue as it was originally framed, 

As the issue stands the argument is pre,sentedin this way Mr. Woodioffe 
says that as between Beni and his three sons the latter take by way of 
unobstructed inheritance, that if the property had been subject to the ordinary 
law of the Mitakshara, on Beni’s death the three sons would have taken, hut 
it is an impartible property, and therefoio the eldest son Maharaj took the 
whole , on the death of Maharaj the question comes, who is tlie heir to Beni, 
and again, the estate being impartible, the eldest must take the whole. And 
a passage was read from Mr Mayne’s “ Hindu Law,” refoiiing to authorities, 
and saying that in general such estates—that is, imjiartible estates—descend by 
the law of primogeniture 

[803i Now, however true it may be that, if there is absolutely nothing to 
guide the mind to any other conclusion, an impartible estate wall descend 
according to the law of primogeniture, it is impossible to say tliat theie is no 
such guide in tins case. As to the taluq, tliere is a great deal of evidence 
to the effect that the law of primogeniture has not pievailed On tlie 20th 
February 1860, Beni Singh, the then taluqdar, being called upon to staje 
what the law of devolution of the estate is, says ” The usage established 
by prescription in petitioner’s family is still in force , namely, that out of 
several sons an able one had up to this time been selected and nominated as 
taluqdar, without reference to senioriW. ” and then he pi ays that the Govern¬ 
ment will select an able one. That is to say, according to him, the law 
which is familial to us under tlie name of Tanistiy, or something very like it, 
prevailed in his family. 

On the 8th Maich 1860 Beni Singh executed an instrument by which he 
states his desire that after his death his estate shall be maintained m his 
family entire and undivided according to the custom of Eaj-gaddi, the younger 
brothers receiving maintenance fioni the Gaddi-nashin, the successor to the 
estate for the time being That document is not without ambiguity, but it 
does not asseit the law of primogeniture wath clearness. 

The next document is a parwana issued by the Deputy Commissioner of 
Sitapur to Beni Singh on the 19th of August 1861 , and it seems to have been 
issued because the Government had not been told with exactitude what the rule 
of succession was or was to be The parwana runs thus You arc 
instructed that if the rule of primogeniture or the custom of Masnad Nashm be 
not in force in your family, it is essentially necessary that you should execute 
a will naming your successor therein ” Now Beni Singh does not reply to 
that, that the rule of primogeniture was in force in his family, and therefore he 
did not wish to execute a will , but he answers, “ in compliance with your 
order conveyed in the foi’egoing letter, I will execute my will in favour of an 
heir.” It does not appear that Beni Singh did execute any will, but be 
promised to make a will on the footing that the rule of primogeniture was not 
in force in his family. 
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[806] The next act is the formation of the lists of taluqdaries ; and in 
that important operation we find the taluq entered, not in list 3, which contains 
the primogeniture estates, but in list 2, which contains the estates which go to 
a single heir. 

Now, in all these proceedings it is the taluq, or the property comprised in 
list A, which is the main object, though statements are made m general terms 
as to the custom of the family. But in 1872 a suit was instituted by Ishri, 
the present appellant, to recover from Maharaj Singh the taluq, and also move- 
able property valued at Rs. 84,000. Baldeo Singh was also made a defen¬ 
dant to the suit, so that whatever was decided in that suit was decided 
between the parties to this appeal The Rs. 84,000 would seem to come 
under the same considerations as the moveables in list B in the present suit. 
It is observable that in the present suit, list A contains no moveables at all. 
All the moveables are in list B , and though it is not so clear as might be 
wished, the probability is that the moveables which were the subject of the 
suit of 1872 were governed by the general custom of the family 

In that suit Ishri filed a written statement in which he says “ On the 
20th February 1860 plaintiff’s father, by a vvill of the same date ”—meaning 
the statement made to the Government—“ stated the family usage regarding 
succession, which plaintiff’s father desired to be followed after his death.” 
Then he is examined , and in his examination he says . “ In my family the 
eldest brother has never succeeded to the taluq, ” and he gives one or two 
instances to show that such is the fact. In giving judgment, the Deputy- 
Commissioner of Sitapur observes that all he has to consider is the plaintiff’s 
title to the taluq Kanhmow. He takes a distinction between the considera¬ 
tions that apply to the taluq Kanhmow and the considerations that apply to 
Nfmchaina—something which was the subject of a subsequent grant ; but lie 
takes no distinction between the considerations that apply to taluq Kanhmow 
and those which apply to the moveables on which he is deciding 

The case set up by Ishri principally consisted of a document which was 
held to be forged ; and it is remarkable that in that document he continues 
to put into Beni’s mouth the assertion of the principle that the ablest person is 
to succeed ; and after C807] extolling the intelligence and gravity of temper and 
other good qualities of Ishri, Beni is made to say in the forged instrument 
that he desires Ishri to succeed him in preference to Maharaj or Baldeo 
But the Deputy Commissioner of Sitapur dismissed the suit on the ground 
that, though there was evidence that it was the custom of the family for 
the most able to succeed, there was no evidence that Ishri had been selected 
as such. Towards the end of his judgment he says: “ There is no doubt that 
this was the custom in most taluqs in this district, and was probably the 
custom of the smaller taluqs in the greater part of Oudh. Wills, however, at 
that time were unknown. ” 

That seems very like a decision with regard to property other than the 
taluq, that Tanistry rather than primogeniture was the governing rule of the 
family. Even if the decision concerns the taluq alone, their Lordships con¬ 
sider that the District Judge in this case is quite right when he argues from the 
law relating to the taluq to the law relating to all the other family property, 
and says there is a presumption from the actual decisions relating to the taluq 
that the family property followed the same law, or rather, as he puts it 
accurately, there is no evidence to show that the other family property 
followed a line of devolution different from that of the taluq. 
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Whether the evidence would prove the case as regards list B in favour of 
the respondent if he were the party claiming and the appellant were in posses¬ 
sion, is not now the question. The question is, whether the appellant, having 
the ontisprobandt on him to show that primogeniture is the law of the family, 
has proved hie case , and he certainly is very far indeed from proving his case, 
the evidence so far as it goes being the other way. 

The appellant, therefore, fails on all his points , and their Lordships will 
humbly advise Her Majesty that the appeal be dismissed with costs. 

Appeal (h^missed. 

Solicitors for the Appellant; Messrs. Watkins d Lattey 

Solicitors for the Eespondent. Mr. W. Buttle 

NOTES 

£ See (1904) 3 C L J., 370 —8 C. W N , 614, as regards the tests to deteiinine whether 
a particular document ib a will or not 

See (1901) 23 All , 369 (382), as regards succession to impartible estates being determined 
by family usage , also (1885) 9 Bom , 198 (213) ] 


[808] ORIGINAL CIVIL. 

The 2nd, 9th and 16th June, 1S84. 

Present 

Mb. Justice Pigot 

Sutherland 

versus 

Binghee Churn Dutt 

Code of Civil Procedure, Act XIV of 1882, s. 136—Affidavit of documents — 
Production of documents —Inspection of documents—Specific performance 
of contract to purchase—Refusal to allow inspection. 

In a suit fpr specific performance of a contract to purchase an indigo factory, the defen¬ 
dant domed that the agreement relied on was final, and alleged that the plaintiff had induced 
him to sign the agreement by means of representations regarding the nature, the extent, 
the value, and the net income of the property, all of which representations the defendant 
charged were false and fraudulent to the knowledge of the plaintiff. The plaintiff, in his 
affidavit of documents, set out a list of title-deeds evidencing his title to, and the books of 
accounts and other papers and documents relating to the property agreed to be purchased, and 
these he claimed to withhold from the defendant’s inspection, on the ground that they were 
not sufficiently material at that stage of the suit. 

Held, that the documents were not protected 

* Original Civil Suit No. 99 of 1884 
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This was an application to consider the sufficiency of the plaintiff’s affidavit 
in verification of his list of documents, made in a suit for specific performance 
instituted by the plaintiff against the defendant. The plaint stated that on 
the 6th of October 1883 the defendant had. in Calcutta, agreed in writing to 
purchase from the plaintiff the Eamnaghur Indigo Factory and Silk Filature 
situated in the districts of Moorshedabad and Nuddea for Es. 1,26,000 as from 
the first of September 1883 , that plaintiff' guaranteed the net income to be 
Es. 13,000 a year , and that the defendant was to take over the dena-powna 
and pay for the outlay made by the plaintiff on the concern since the Ist of 
September 1883 The plaint went on to state that the defendant refused to 
perform the agreement, that the defendant had laid out on the factory on the 
defendapt’s account, since the 1st of September 1883, a sum of over Es. 16,000, 
and that the plaintiff was willing to perform his part of the contract. Certain 
correspondence which had passed between the parties and between their 
solicitors was annexed to the plaint. 

[809] The defendant pleaded that the Court liad no jurisdiction to enter¬ 
tain the suit; he denied the agreement .set out in the plaint, save so far as in the 
written statement admitted , denied a refusal to peiform, or that the plaintiff’ 
was ready and willing to perform He then stated that on the 6th day of 
October 1883, one Cozen, whom he charged to be the plaintiff’s agent, came to 
him and asked him to buy a zemmdari, called Eamnaghur, with indigo factory 
and silk filature attached, alleging that it contained from 13,000 to 14,000 
bighas of land, that the Government revenue was from Es. 40,000 to 
Es. 42,000 , that the net annual income was Es 13,000 (besides the profits of 
the indigo factories and silk filature), and that the owner wanted Es. 3,00,000 
for it. The defendant (who denied all knowledge of the existence of the pro- 
pprty until informed by Cozen) offered to treat for the purchase if the price 
were reduced Thereupon Cozen went away from the plaintiff’s house, returned 
again in the afternoon of the same day, and took the defendant to the plaintiff’s 
office, at No. 1 Commercial Buildings, where they saw the plaintiff, who, 
the defendant alleged, confirmed the representations regarding the property 
which had been previously made to the defendant by Cozen The plaintiff also 
stated that the ryot.s on the property had no mourosi right, that they paid a 
bonus of Es. 5 a Ingha on re-settlement, that the factory liouse had cost 
Es. 40,000 to Es 60,000 , and that he was prepared to prove by documents 
and by admission of the ryots that the net annual rental was Es 13,000. The 
defendant, ^n his written statement, further went on to say that “ after some 
bargaining, which was conducted b\ the defendant on the basis of the informa¬ 
tion given to him by the said .T E Cozen and the plaintiff as aforesaid, for 
no papers of an\ kind were produced or shown to him, and relying entirely 
upon such information and upon the assertion of the plaintiff, that the said 
zemindari, with the said factories and filatures attached, was worth more than 
Es. 1,25,000, the defendant agreed to purchase the same for the said sum of 
Es. 1,25,000, provided his attorney approved of the plaintiff’s title thereto 
the defendant also agreed to purchase the zemmdari as from the 1st September 
1883, allowing the plaintiff all moneys laid out since that date on the factory, 
and also agreed to take over [810] the dena-povma at a rate agreed on. 
Immediately after this interview (according to the defendant’s work sheet) the 
parties proceeded to the office of the plaintiff’s solicitors, where, at the instance 
of the plaintiff, a draft agreement was prepared by Mr. -I. C Orr, which draft 
was taken away by the defendant with the plaintiff’s consent, for the express 
purpose of having it approved by his solicitors before he signed the agreement. 
Before leaving the office of the plaintiff’s solicitors, the defendant, at the 
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instance of the plaintiff, signed (without reading it) a letter then and there 
written by Mr. Orr, which the defendant believed contained the terms agreed 
on between the parties as aforesaid. 

The defendant then submitted that (1) the letter of the 6th of October 
1883 was never intended to be a final agreement, (2) that if the said letter 
were found to be a final agreement, then the defendant was induced to sign by 
means of false and fraudulent representations concerning the nature, value, 
extent, and net income of the property made by the plaintiff to the defendant, 
and (3) supposing the letter were final and there was no fraud, then that the 
plaintiff’s conduct in withholding from the defendant all information concern¬ 
ing the property, and in refusing to produce or show to the defendant any 
deed or document concerning the same, disentitled him to the relief claimed. 
In support of the last ground of defence the defendant referred to the corre¬ 
spondence annexed to the plaint, from which it appeared that the plaintiffs were 
not willing that the defendant should get possession of the deeds, documents, 
etc , until after he should have paid the earnest money, namely, Rs. 10,000 

On the 26th of May 1884 the plaintiff filed an affidavit verifying a list of 
documents set out in a schedule thereto The material portions of this affidavit 
are as follows 

“ (1) That I have m my possession or power the documents relating to 
the matters in question in this suit set forth in the first, second and third 
parts of the schedule hereto annexed 

“ (4) That I object to produce the said documents set forth in the third 
part of the said schedule hereto 

“ (5) That I do so object to produce the said last-mentioned documents, 
on the ground, as I am advised and verily believe, that the defendant is ngt 
entitled to inspect the same, which consist of [811] the title-deeds evidencing 
my title to, and the books of account and other papers and documents relating 
to, the indigo factory, silk filature and property in the agreement, dated the 
6th of October 1883, in the plaint in this suit mentioned, until this Honour¬ 
able Court shall have decided and determined in this suit whether the said 
agreement constitutes a valid and binding contract in law for the sale by me 
of the said indigo factory, silk filature and other property to the said defendant, 
which is the main question raised upon the pleadings in issue between the 
defendant and myself in this suit " 

Mr. Bonnerjee for the defendant contended that the affidavit was insuffi¬ 
cient to guard the documents mentioned in the third part of the schedule from 
inspection by the defendant, regaid being had to the issue raised by the 
pleadings in the cause. 

Mr. Phillips, contra, cited Kettlewell v Barsioio (L. R., 7 Ch App., 686) : 
SaM V. Browne (L R., 9 Oh. App., 364) , Heaqh v Ganett (44 L. J. Ch. N. S , 
306) , Adams v. Fisher (3 M. & Cr., 526). 

Mr. Bonnerjee in reply 

Pigot, J .—The defendant seeks inspection of certain documents of the 
plaintiff, which plaintiff claims that he is entitled, under section 135 of the 
Code, for the present to withhold. 

This is a suit for specific performance in which several defences are set 
up : one, that no contract was ever entered into, another, that if such a con¬ 
tract was ever entered into, the defendant was induced to enter into it by the 
misrepresentation of the defendant. 


5 OAL,—71 
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- . The acts of misrepresentation alleged by the defendant are, perhaps as to 
some of them, somewhat loosely indicated in the written stat^ent. But M 
to one, which I must for the purpose of the present application at any rate 
treat as material, it is clear enough. 

The defendant alleges that the plaintiff represented to him before the 
negotiation, or the contract, whichever it was, was entered into, that the pro¬ 
perty to be sold w'as of the net annual value of Ks. 13,000. The defendant’s 
case 18 , that this was a false representation, and that at the outside the net 
annual value [8123 was to plaintiff's knowledge very greatly below Bs 13,000. 
Upon this question the parties are at issue. 


Another question arises in the case with respect to the annual value of 
the property. In the letter of October 6th, which plaintiff alleges, and defen¬ 
dant denies, to have been a final agreement, it is recited that the plaintiff 
guarantees the net annual income to be not less than Rs. 13,000, and that if 
the annual income be less than Rs. 13,000, a proportionate reduction is to be 
made in the price. 


The defendant alleges that the propertv ottered to him was described to 
him as a zemindari, and that the net annual value meant the annual net 
rental derived therefrom over and above Government revenue, assessments and 
such like outgoings. 


This the plaintiff denies, alleging that this stipulation referred to net 
annual income derived from all sources of income, including the income derived 
from certain mulberry cultivation carried on upon the estate , and also as 
I conclude the income derived from the indigo factory and silk filature on 
the property, that property being indeed described in the letter of October 
6th, drawn up by the plaintiff’s solicitor, and signed (though, as he alleges, 
not read) b\ the defendant, as the Ramnaghur Indigo Factorv and Silk 
Filature. 


The defendant in paragraph 21 of his wu’itten statement alleges that not 
merely did the property not yield the Rs 13,000 net annual value in the sense 
attributed by him to those words, but that even as an indigo factory it had 
been carried on for years at a loss, as the plaintiff knew. 

Those are the two chief points in dispute between the parties as to the 
question of greater or less money value, and the representation or guarantee 
said to have been made or entered into respecting it 

Then, there is another dispute closely connected with the above, namely 
—what it was, w hich was offered to the defendant. 

The defendant says what plaintiff offered him for sale was a zemindari 
with a profit rent; with, no doubt, a factory, etc , on it; combining this, with 
the previous contentions, he in result, alleges that he was offered, as a pro¬ 
fitable zemindari, what was in truth a worthless trading concern. 

[813] The plaintiff says what he sold was an indigo factory, etc., with 
rent-paying tenants on the land ' and that it was a valuable property. There 
are no doubt other questions raised in the suit, but I do not think I need 
advert to them for the purpose of the matter now before me. 

The documents which the plaintiff claims to withhold from inspection are 
those set out in part III of the schedule to his affidavit, and consist of title- 
deeds evidencing his title to and the books of account, and other papers and 
documents relating to the indigo factory, silk filature, and other property in 
the agreement, dated the 6th October, mentioned. 
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He says the defendant is not entitled to inspect these documents until it 
shall have been decided in this suit whether or not the agreement sued on rn 
the suit was or was not binding on the defendant. It was argued for the 
plaintiff that defendant would not be allowed to go into the question of title 
at the hearing; that the question at the hearing would be simply, was there a 
binding contract, and that upon that being found, if it should be found in 
favour of the plaintifif, the Court would direct the usual reference as to title, 
until which time, the right to inspect those documents would not arise, the 
issue upon which their contents would be material not arising until then. 

If the matter stood solely on that footing, I should accept the plaintiff’s 
contention and refuse the discovery sought. The case of the defendant is not 
so framed (I will put it no further) in respect of the mere question of title, as 
to lead to a departure from the usual, though not absolutely invariable, 
practice of directing a reference. 

But it is not upon a mere question of title that discovery of these docu¬ 
ments is now sought. Upon one question, whether the contract, if made, is 
voidable on the ground of misrepresentation, they are or they probably are, or 
they may be, material to the defendant’s case So far as I can judge from 
the correspondence, 1 should think it probable that they are material. I do not 
like saying more than that, it is not the time to construe the letter of October 
6th But it is enough if they may reasonably be thought material to an issue 
which must be raised at the hearing. 

‘ [814] It is obviously a case, which it is better not to discuss, at this 
stage, a ]ot more than is necessary, else there are one or two further con¬ 
siderations to which I might perhaps refer. I shall only add that I am glad 
to think that the burden of inconvenience here is lighter than in some cases 
which might be imagined in which inspection of the title-deeds might ,be 
ordered. The documents which the plaintiff seeks to withhold would have 
been, as I gather from the correspondence, always open to the defendant’s 
inspection, had he paid his deposit, yet even then the present defence would 
have been available for him if his case be true, and he had paid the money 
before discovering the facts on wdiich it is founded. 

I feel the objection to ordering discovery of a party’s title-deeds, when it 
can be avoided, that if I saw my wav to it, I should let the questions of 
misrepresentation and the one or two other questions to which I have not 
particularly referred, stand over until the question of the effect of the signature 
by the defendant of the letter of October 6th could be determined. But I 
cannot do it. It would be perhaps to order two distinct trials followed by a 
reference as to title. 

The plaintiff must give the discovery sought for, costs to be costs in the 
cause. 

Messrs. Barrow ajid Orr for the Plaintiff. 

Messrs. Beeby and Butter for the Defendant. 
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FULL BENCH EEFBRBNCE 

The 5th June, 1884. 

Present : 

Sir Richard Garth, Kt., Chief Justice, Mr. Justice Mitter, 

Mb. Justice McDonbll, Mr. Justice Prinsep, and Mr Justice Wilson. 


Gossami Sri Sri Gridhariji Mahara] Tickait.Plaintiff 

versus 

Purushotum Gossami and others.Delendants 

Cml Procedure Code, Act XIV of 1882, ss. 575, 597—Deuswn when appeal 
heard by two oi more Judges—Letters Patent of 1805, els. 15, SO. 

Section 575 of Act XIV of 188>2 doe'' not take away the right of appeal which ib given by 
clause 15 of the Letters Patent 

When the judgment of a lower Court has bcou confirmed under s. 576 of the Code of 
Civil Procedure, by reason of one of the Judges of the appeal Court agreeing upon the facts 
with the Court below, an appeal will lie [815] against such j'udgmcnt, notwithstanding the 
terms of s. 575— Appajt lihtvrai' v Shxvlal Khubchand (I.L R , 3 Bom , 204) approved 

This was a suit to recover a temple and certain properties dedicated and 
belonging thereto, which was heard by Mr. Justice Cunningham on the Original 
Side of the High Court, who made a decree in favour of the defendants, dismiss¬ 
ing the plaintiff’s suit. 

‘ The ijlaintitt' appealed, the mam point lor decision being one of limitation, 
which depended on a question of fact, as to this question of fact, the Court 
consisting of the Chief Justice and Mr Justice WiLSON differed in opinion , Mr 
Justice Wilson agreeing with the Court below. The appeal, therefore, was dis¬ 
missed, and judgment given (in accordance with s 575 of the Civil Procedure 
Code) in confirmation of the judgment of the lower Court. The plaintiff’ 
appealed under s 15 of the Letters Patent against the judgment of Mr. Justice 
Wilson and applied to the Chief Justice foi the nomination of a Bench to hear 
the appeal. 

The Chief Justice considered that as there was a serious difference in 
opinion amongst the Judges of the High Court as to whether such an appeal 
would lie, the question ought to be referred to a Full Bench The question referred 
being—whether, where the judgment of the Court below has been confirmed 
under s. 575 of the Code, by reason of one of the Judges of the appeal Court 
agreeing upon the facts with the Court below, an appeal may still be had 
against that judgment, notwithstanding the terms of s. 575 

The Advocate-General (Mr. Paul) (with him Mi. Gasper) for the Appellant. 

Section 15 of the Charter gives an appeal where the Court is equally 
divided. Section 575 of the Code of Civil Procedure lays down the rules as to 
decisions where the appeal is heard by a Bench of two Judges. It, however, 
leaves untouched s 16 of the Charter, and this is shown by s. 697 of the Code,' 
which gives no appeal to the Privy Council where two Judges differ in opinion! 

The case of Appaft Bhivrav v. Shivlal Khubchand (1. L. R., 3 Bom., 204) 
lays down that s. d6 of the Letters Patent is superseded by s 575 of the Code, 
and 8. 576 does not touch appeals, but only references. Clause 16 [818] is! 
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therefore, untouched by s. 575, an appeal will therefore lie. The case of Ranee 
Shumo Moyee v. Luchmeeput Doogur (7 W. E., F. B., 512) shows that an 
appeal lies under s. 15 of the Charter. 

Mr. Phillips (with him Mr. Bonnerjee and Mr. Handley) for theEespondent. 

Section 15 of the Charter was adapted to a different state of affairs to 
what we have now. Section 36 of the Charter gives to the senior Judge the 
decision whether on facts or law , if the decision is arrived at by casting vote 
of the senior Judge, the Charter gave an appeal, That mode of deciding appeals 
has been done away with by s. 575 of the Code, winch lays down that unless 
there is a majority, the decree is not to be interfered with , this does not come 
within the purview of the Charter Section 15 of the Charter gives an appeal, 
and the question is, is that appeal taken awav by s. 595 Section 575 has made 
a difference by taking cases decided by the voice of a senior Judge out of the 
category of the Charter. 

In clause 15, my argument rests on the word “judgment ”, “judgment” 
means a judgment given in the manner provided by clause 36, and has no 
reference to a judgment under s 575. If this is correct, the clause goes on to 
give an appeal to the Privy Council Then does s. 597, without noticing the 
last part of clause 15, take away the appeal to the Privy Council I submit not. 

The opinion of the Full Bench was as follows — 

We think that s. 575 of the Civil Procedure Code does not take away the 
right of appeal which is given by clause 15 of the Ijetters Patent. 

We agree in the view taken by the Bombay High Court in the case of 
Appaji Bhivrav v. Shi vial Khubchand (I L E., 3 Bom , 204), that the effect of 
s. 575 of the Code is to supeisede the piovision in clause 36 of the Letters Patent, 
that in the event of any disagreement between two Judges of a Division Bench, 
the judgment of the senior Judge shall prevail, but {sic), and still that notwith¬ 
standing that section, clause 15 of tlie Letters Patent remains in full force 

One very cogent reason, which lias induced us to take this view, and 
which seems almost conclusive upon the point is, that [8173 if the appeal 
under clause 15 of the Charter were taken away, a judgment m this Court of 
a Judge in a Division Bench, who agreed with the Court below upon a ques¬ 
tion of fact, would be absolutely final However important the case might be, 
no appeal would he to the Privy Council from that judgment This is clear 
from s 597 of the Civil Procedure Code, which enacts that “no appeal shall 
lie to Her Majesty in Council from the judgment of one Judge of the High 
Court, or of one Judge of a Division Court, or of two or more Judges of the 
High Court, where they are equally divided in opinion.” 

It IS, therefore, we think, obviously intended that in an> such case an 
appeal should be had in the first instance to a Division Bench of the High 
Court, before an appeal can bo preferred to Her Majesty in Council, and such 
an appeal can only be had under clause 15 of the Charter. 

We are of opinion, therefore, that the question referred to us should be 
answered in the affirmative. 

Attorney for Appellant. Baboo Aushootosh Dhui. 

Attorney for Kespondent: Mr. Pittar. 


NOTES. 

t Similar rulings have been given m 26 Mad , 548 ; 11 M. L J , 10 (14), 20 Cal , 762 , 
28 Cal., 617 , 13 Bom., 449 , 18 Bom , 355,8 All , 105 , (1913) 17 C L. J , 206 The case 
of (1889) 11 All., 176 (180) should be distinguished on the ground that the Code did not apply 
there having been no hearing of the appeal ] 
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APPELLATE CIVIL. 

The 10th June, 1881. 

Present: 

Me Justice McDonell and Mr. Justice Field. 

Ishan jGhunder Roy.Judgment- debtor 

versus 

Aahanoollah Khan.Decree-holder ' 

Execution of deci ee, Poiuer of Court to stay—Code of Civil Procedure 
(Act XIV of 1683), ss. 239, 250, 243 and 246. 

It IS not open to the Court to refuse to execute a decree against which no appeal has bpen 
preferred and the time for appealing against which has expired. 

QnE Ashanoollah Khan obtained a decree for enhancement of the rent of certain 
taluqs, together with other decrees for the rents of those taluqs for the years 
1279—1283 Against these decrees an appeal was preferred to the Privy 
Council, and pending that appeal the High Court passed an order for stay 
of execution. [818] Meanwhile Ashanoollah obtained an ex-parte decree for 
the rents of 1285—1288 in respect of the same taluqs In the course of 
the execution proceedings the judgment-debtor objected that the execution of 
the latter decree could not proceed, as the execution of the decree for the rent 
of the previous years had been stayed by the order of the High Court on 
account of the appeal to the Privy Council. The Subordinate Judge adverted to 
biie circumstance of the ex parte nature of the decree, and disallowed the 
objection mainly on the ground, it would seem, that the property attached in 
execution of the decree w'as other than the taluqs or undertenure to prevent the 
sale of which the execution of the prior decrees had been stayed. From that 
order the judgment-debtor appealed to the High Court. The High Court at 
first refused the appeal, as a copy of its order staying execution of the previous 
decrees had not been placed before it, nor had the appellant tendered sufficient 
security. Uijon a subsequent application in the same matter, the High Court 
granted a review of its former order and restored the appeal. 

Mr. Phillips and Baboo Grish Chunder Chowdhry for the Appellant. 

Mr. Evans, Baboo Srinath Banerji and Baboo Kuloda Kinhur Hoy for the 
Respondent. 

The Judgment of the Court (McDonell and Field, JJ.) was delivered by 

Field, J. —This is an appeal against an order of the Subordinate Judge of 
Tipperah, dated 18th August 1883, refusing to stay the execution of a decree. 
The facts of the case are briefly these: The decree-holder obtained a previous 
decree for enhancement of the rent of certain taluqs. That decree, together 
with other decrees for the rents of these taluqs for subsequent years, is at 
present under appeal to the Privy Council. The years, the rents of which 
are thus sub judice, are 1279—1283, inclusive. In the case now before us an 
ex-parte decree, was obtained for the rents of 1285, 1286, 1287 and 1288. 
Against that decree no appeal was preferred, and the time for preferring" an 
appeal has now expired. Under these circumstances, the question arises 

• Appe^ from Order No. 841 of 1883^, against the order of Baboo~iioiM~lfath sSih 
second Subordinate Judge of Tipperah, dated the 18th of August 1883. 
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ther the Court of First Instance had any jurisdiction to refuse to [819] 
ei&ute the decree. There is no express provision in the Code of Civil 
^mcedure for such a case. But it has been contended that there are sections 
il^be Code which appear to contemplate the existence of such a discretion in a 
C^:t of First Instance as regards a decree against which no appeal has been 
preferred. Sections 239 and 250 have been referred to, and the words in the 
latter section —“ unless he sees cause to the contrary ”—have been relied 
upon as indicating the existence of such a discretionary power. It appears to 
us that these words are sufficiently explained by a reference to express 
provisions contained in other sections of the Code, (see, for example, s. 246) 
which provide for setting off cross decrees against each other, the effect 
being that no execution of the decree for the smaller amount will take place. 
We may also refer to s. 243, and we may bear in mind that when a decree- 
holder dies, while execution proceedings are pending, the Court may properly 
see cause not to issue its warrant until a proper person has been substituted 
on the record in the place of the deceased decree-holder We are therefore 
unable to say that there are any provisions in the Code which indirectly 
empower a Court of First Instance to refuse to execute a decree against which 
no appeal has been preferred, and the time for appealing against which 
has expired , and we think that we would not be justified in importing into 
the Code a provision which the Legislature has^ not thought fit to insert 
expressly or by necessary implication. We are of opinion, therefore, that the 
Subordinate Judge had no power to refuse execution of this decree. It must 
be borne in mind that even if the judgment-debtor succeeds in his appeal to 
the Privy Council, inasmuch as the present decree is not under appeal and 
would therefore not be directly affected by the result of the appeal in the Privy 
Council case, the decree-holder would still be entitled to demand execution, 
unless and until proceedings were taken either to obtain an injunction or to 
obtain a modification of the decree upon review. We must therefore dismiss 
this appeal, but, having regard to the circumstances, we think it should be 
without costs. The order passed as to costs when this appeal was dismissed 
on the previous occasion will stand. 

Appeal dismissed. 


NOTES. 

£ See (1890) IS Bom., HOT (308), as regards execution at the inatance of assignees ] 
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[820J APPELLATE CIVIL. 

The lOih June, 1884. 

Peesent. 

Sib Eichaed Garth, Knight, Chief Justice, and 
Mb Justice Beverley. 

Nuddyarchaud Shaha and others.Plaintiffs 

• versus 

Meajan and another.Defendants ’ 

Encroachment by tenant — Landlords’ right—Encroachment 
acquiesced m by landlord 

If a tenant during his tenancy encroaches upon the land of a third person, and holds it 
With hiR own tenure until the expiration of the tenancy, he is considered to have made the 
eneronchmont not for his own benefit, but for that of his landlord , and if he has acquired a 
title against the third person by .idvorso possession, he has acquired it for his landlord and 
not for himself 

This was a suit brought to recover possession of oottahs of land. 

The plaintiff's were taluqdars and claimed the land as belonging to their 
ancestral taluq which they held under defendant No. 2. 

Defendant No. 1 stated that the plaintiffs had never been in possession of 
the land, and that he (defendant No 1) had been put into possession by the 
defendant No. 2, who was his zamindar 

The Munsiff found that the land did not belong to the plaintiffs’ taluq , 
but considered that it belonged to defendant No 2, and that as it adjoined 
other lands of the plaintiffs, they had at some time or other appropriated it by 
encroachment. But he further held that the plaintiffs had occupied the land 
for more than twenty years, and that they had therefore acquired a valid title 
both against defendant No. 1, and defendant No. 2 their landlord. 

Defendant No. 1 appealed to the Subordinate Judge, who held that the 
plaintiffs’ case had been that they occupied the land as included within their 
own taluq held under defendant No. 2, but that having failed to prove that the 
land was so included in their taluq, they could not be permitted to turn round 
and plead [821] adverse possession against their own admitted landlord , and 
he further held that the defendant No. 1 was in possession apparently with the 
consent of the landlord, and that unless they could show a better title, they 
could not eject them , he therefore reversed the decision of the Munsiff 
The plaintiffs appealed to the High Court 
Baboo Dwarkanath ChakravaU lor the Appellants. 

Baboo Joygopal Ohose for the Eespondents.' 

Judgment of the High Court was delivered by 

Garth, C.J., who, after stating the facts, continued.—It has been con¬ 
tended on appeal that the Subordinate Judge was wrong ; and that as it has been 
found that the plaintiff had been in possession of the land for upwards of 

• Appeal from Appellate Decree No. 2559 of 1882, against the decree of Baboo Dwarka 
Nath Mitter, Officiating Additional, Subordinate Judge of Mymensing, dated the 6th of 
September 1862 ; reversing the decree of Baboo Jagat Chandra Das, Munsiff of iBsurgunee, 
dated the iSth June 1881, 
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12 years, paying no rent for it, and as the land did not form part of his taluq, he 
Ijmtist be considered as having lield ]t adversely to his landlord , and as he has 
®ield it in this way for more than 12 years, he has acquired a title to it by 
^nutation. 

This case, therefore, directly raises the question, what the law of this 
country is with regard to encroachments made by a tenant upon his landlord's 
property. 

There is no doubt whatever that by the English law, an encroachment 
made by a tenant upon land adjoining to, or even m the neighbourhood of, his 
holding, IS presumed, in the absence of strong evidence to the contrary, to be 
made for the benefit of the landlord See the recent cases ol tlie Earl of LiS' 
bnrne v. Davies (L. R., 1 C P., 259) and WhitmMc v. TIinnphnes (L R., 7 C. 
P.. 1). 

And this rulea,pplies to all lands so encroaclied upon, whether the landlord 
has any interest in it or not. If a tenant, during his tenancy, encroaches upon 
the land of a third person, and holds it witli his own tenure until the expira¬ 
tion of the tenancy, he is considered to have made the encroachment, not for 
his own benefit, but for that of his landlord , and if lie has acquired a title 
against the third person by an adverse possession, he has acquired it for his 
landlord, and not for Iiimself See Kinqsmill [832] v MiUard (11 Ex , ,313); 

. Andievs v. Hailes (2E and B., 349), and this doctrine appears to have been 
adopted here in tlie case of Goroo Doss Hoy v. Issur Chundei Bose (22 W. R., 
247), as well as in other cases 

It is true, that by the English law, if it could be distinctly proved tliat 
the tenant made the encroachment adversoU to his landlord, an adverse 
possession ior 12 years might then give the tenant a title by limitation , and 
probably that w'ould be so in this country , 

But that was clearly not the case in tins instance, because the plaintiff 
himself in his plaint claims the land in question as pai t of his taluq 

The only possible ground, as it seems to us, upon wliich a person in the 
plaintiff’s position could claim to retain possession of the land so encroached 
upon, would he, that the landlord had eithei expressly or imjiliedly acquiesced 
in the encroachment, or, in other words, that lie liad allowed the tenant to add 
the area encroached upon to his holding 

It might be supposed from the language of the judgment in the case to 
which we liave last referred that the learned Judges there intended to lay 
down the rule more broadly, and to say that in all cases, whethei the encroach¬ 
ments were made with or without the landlord’s consent, the tenant making it 
had a right to retain the land so encroached upon till the end of his tenancy. 
But we have consulted our brother MiTTlilR as to this, and we find that it was 
by no means the intention of the Court in that case to lay down the mle thus 
bi’oadly. 

It would, indeed, seem strange if, as a matter of law, a tenant were allowed, 
vnihont kis landlord’s permission, to appropriate any land which adjoins his 
own tenure, and then when his landlord complained of the trespass, and 
required him to give the land up, he were allowed to take advantage of his 
own wrong, and insist upon retaining possession of it, until the expiration of 
his tenure. 

In this particular case, however, it was no part of the plaintiffs’ case that 
the zemindar, either expressly or impliedly, had consented to the encroachment. 
His case in the first instance was, [823] that the land in question formed part 
of his original taluq. That has l>een negatived by both the Courts. 


6 CAP.—7? 
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He then contended that he had held it adversely to his landlord; but 4 
that, for the reasons already given, we have found to be untenable. ^ 

The result, therefore, is that the appeal must be dismissed with costs. ^ 

Appeal dismissed. W 


# NOTES. 

C ENCROACHMENT ON LANDLORD’S PROPERTY— 

The presumption la that the land enclosed from waste is added to the holding whether 
the landlord has or has not assented to the encroachment (1871) Whituwre v. Hwnphnes 
(1871) L. R., 7 C. P , G. 

Where the tenant takes in land belonging to his landlord which was not originally in¬ 
closed in his holding, but is not waste land, so that it is not subject to the above presump¬ 
tion, it IS a question of fact to be decided on #11 the circumstance.^ of the case whether he has 
taken it in as part of his holding ; if he has, and if he has held it for more than twelve years, 
he IS entitled to retain it till the end of his term, but must then give it up to the landlord with 
the onginal land —Tatjor v Godfrey (1895) 64 L J. Q. B. 245 L'ntil the tenant perfects 
his title to the encroachment by adverse possession for the prescribed period, the landlord 
may at his option treat the tenant as a trespasser in respect thereof —(1897) 25 Cal., 302 
(303); (1902) 16 C. P L. R., .30 (39) ; (190.3) 31 Cal., .397 (402) 

See as to landlord’s rights under various circumstances in such cases, (1905) 2 C L. J. 
129. 

As regards the limitation applicable, to a case of this sort, see (1908) 1.3 C W. N , G98.] 
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FULL BENCH BEFEBENCE. 

The 16th Juiie, 1884. 

Present • 

Sir Bichard Garth, Kt., Chief Justice, Me. .Justice Mitter, 

Mr. Justice McDonell, Mr. Justice Prinsep, and Mr. Justice Wilson. 


• - 

Hurry Mohan Bai.Plaintiff 

versus 

Goneah Chunder Doss and others. Defendants,’^' 


Iiindu laic—Repairs to homes held by a Hindu lady having a life interest — 
Credit—Death of life tenant before payment—Liability 
of estate for the debt. 

A daughter succeeding to the estate ot her f<iihcr ordered a quantity of lime for the 
purpose of making repairs to certain hou.scs on the estate , the repairs were completed, but 
the lady died before the debt contracted by her for the lime had been paid off 

At the time of her death there remained outstanding a large sum due as rent, which 
the lady had neglecte<l to collect during her lifetime. 

in the suit brought, by the creditor against the heir of the lady, and the reversionary 
heirs of her father’s estate (into whoso hands the estate had passed), in which he asked for a 
decree—(1) against the estate in the hands of the reversioners , and (2) sought for payment 
out of the rents uncollected in the lady’s lifetime, or, in the alternative, that the lady’s 
personal estate might be held liable on a reference being made to a Full Bench, as to 
whether the plaintiff could enforce his claim against tlie estate in the hands of the heirs of 
Bai Chunder generally, or as against the amount of rents, which accrued due to the lady 
and which remained uncollected. 

Held, by MTTTRK, McDONELL and PfilNSEP, JJ (Gabth, C. J , and WlLBON, J., 
dissenting) that the plaintiff was certainly entitled to be paid out of the arrears of rent 
since collected, but that he also was entitled to enforce his claim against the heirs of the last 
full owner of the estate generally. 

[82*3 One Baj Chunder Doss died intestate, leaving him surviving a 
widow, Basmoni Dossee, and three daughters, Koomaree Dossee, Poddomoney 
Dbsaee and Juggodumba Dossee, and five grandsons by these daughters. 

• Full Beach Reference on a judgment of NOKBIS, J., dated 19th July 1883. 
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On the death of Ra] Ohunder, Basmoni became entitled as his widow to 
all his property, and continued in possession thereof till her death in 1871. 
Pn her death (Koomaree Dossee having predeceased Jier mother) Poddomoney 
and Juggodumba became jointly entitled to the estate of their deceased 
father, and continued in such possession until a partition took place, when they 
severally enjoyed the rents, issues and profits of the shares allotted to them.^ 
In 1878 Poddomoney died and Juggodumba thereupon became entitled as the^ 
sole surviving daughter of Raj Chunder to the whole of the estate. 
Amongst the property, which thus from time to time fell to her, were several 
brick houses; and for the repair of these houses Juggodumba, through her 
manager, ordered from one Hurry Mohun Rai large quantities of lime. The 
first of such orders was made in 1873, when a hathchitta was granted to Hurry 
Mohun Rai duly signed by Juggodumba. Between 1873 and 1880 accounts 
between Juggodumba and Hurry Mohun were periodically adjusted, and the 
balance found due to Hurry Mohun after each such periodical adjustment 
was carried forward , the last of such adjustments being come to in Bysack 
1287 (April and May 1880), when a balance of Rs 2,145 was found due to 
Hurry Mohun, the amount being cariied forward and entered in a fresh 
hathchitta, which was duly signed by Juggodumba. 

Subsequently to the last adjustment, Hurry Mohun supplied to Juggodumba 
a further quantity of lime, valued at Rs. 1,261, and received in part pay- 


-inent thereof Rs. 1,000 , this transaction was then entered m the hathchitta 
abovementioned. Juggodumba died on 31st December 1880, and the estate 
thereupon devolved on the grandsons of Raj Chunder. 

At the time of the death of Juggodumba there remained outstanding large 
sums of money due to Juggodumba as rents wliich had become payable to her 
in her lifetime, and had been uncollected, but which since her death had been 
realized by the [823] Receiver who had been appointed in a suit brought’by 
the grandsons for partition of the estate. 


Hurry Mohun then brought this suit against the heirs of Raj Chunder to 
recover Rs. 2,406 for lime supplied by him, asking that he might be paid out 
of the rents which had been uncollected during the lifetime of Juggodumba, 
and which W'ere now in the hands of the Receiver , and which had, as he sub¬ 
mitted, devolved on the defendants, subject to the debts and liabilities incurred 
by Juggodumba, and in the alternative, he asked for a decree against Troylo- 
konath Biswas, who was the sole heir of Juggodumba. in respect of her stridhan : 
and further prayed, should Troylokonath not admit sufticient assets, that the 
estate of Juggodumba might be administered. Hurry Mohun had previously 
to this suit put in a claim for the amount now sued for, in the administration 
suit brought to administer Juggodumba’s estate. 

The defendants stated that the income enjoyed by Juggodumba during her 
lifetime had amounted to several lakhs of rupees per annum, and that the 
repairs ought to have been paid for out of the accumulated suiplus income; and 
contended that the uncollected rents formed an accretion to the estate of Raj 
Chunder and were not, therefore, liable for the debt. 

Mr. Jackson and Mr. Pauht for the Plaintiff. 

Mr. Bonnerjee, Mr. Trevelyan, Mr HiU, and Mr. Sale lor the different 
Defendants. 


Mr. Justice NoHHiS gave judgment in favour of the plaintiff', holding that 
the estate of Raj Chunder was liable for the amount of the plaintiff’s claims, 
and directed the Receiver to pay over the amounts sued for with costs to the 
plaintiff. 
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The defendants apijealed. 

The appeal came on for hearing before Sir BlCHAliD GAltTH, C. J , and Mr. 
Justice Cunningham, on the 15th February 1884, and the Court, after hearing 
Counsel, decided to refer the following questions to a Full Bench : — 

(1) Whetbei, under the circumstances of the case, the plaintiif is en- 
||itled to enforce his claim against the estate of Ra] [826] Chunder generally 
in the hands of the heirs of Raj Chunder. 

(2) Whether the plaintiff has a right to enforce his claim against the 
rents due and uncollected at the death of Juggodumba. 

The Advocate General (Mr. Paul) and Mr. Bonnerjee for the Appellants. 

Mr. Paul. —Every debt is ordinai'ily payable by tlie person ordering the 
credit. If uncollected rents belong to the reversioner, it must follow that the 
Iiersonal debt is chargeable on the person only, and cited Bam Koomar Mitter 
V. Ichamoyt Dam (1. L. R., 6 Cal, 36) , Bamasami MiuJalm* v. Sellattamynal 
(I. L. R) 4 Mad., 375), Gadgeppa Desai v Apaji Jivandrao (I L. R., 3 Bom., 
237). 

Mr. Boutierjec on the same side. — What is the nature of the estate a 
widow gets in her husband's property, oi that a daughter gets in her father’s 
property ? 

The widow is not a manager of the property she is full owner, and slie 
represents no one in the estate. Slie can throw away the income of the pro¬ 
perty if she cliooses, so long as she does not interfere with the corpus. She 
uses the property so as to augment her income. 

As to the acts of a wndow binding on tlie iniieritance, see Vyavastlut Dar- 
pana, v 39, p. 52, of Shyaina Churn’s book. The question is whether doing 
repairs to a house are of such a beneficial character to the estate as to justify 
the widow alienating. 

The word “ sale ” in Vijacastha Dai puna, vs 40, 41, p. 55, signifies also 
any other alienation. Is it a correct proposition ol law that from the time that 
the debt was contracted it became a chaige on bci estate ‘‘ 

It appears that Juggodumba in hei lifetime brought a suit against the 
representative of Poddomoney to have it declared that the rents and profits 
formed part of the corpus of the estate, and that suit was decided in her favour 
—see the judgment of WiLSON, J., dated 21st April 1880 

[827] The case of Bam Tuhiil Singh v. Biseswar Lull Sahoo [24 W. R,, 
307 , L. R , 2 I. A., 131 (143)J shows that it is not in every case in which a 
man has benefited by the money of another that an obligation to repay that 
money arises. 80 that even if the reversioner has enjoyed the benefit of tlie 
repairs done by the widow he is not bound to repay the money spent. 

I submit tiie uncollected income became the property of the next heirs of 
her father after Juggodumba’s death, and that the repairs are payable out of 
income, and the remedy is against her estate and not against the estate that 
has been repaired Biingsec Dhur Hajra v Thakoor Pyrag Singh (7 Sel. Rep. 
114); Lfmroothram Byragee v. Narayundas Buseekdas (2 Bor., 223). 

Mr. Evans (with him Mr Amir All) for the Respondent, Troylokonath 
the son of Juggodumba.—I wish it to be declared that the uncollected rents are 
chargeable, but as I am one of the reversionary heirs I wish the suit to be 
dismissed. 

I will confine myself to the point as to the difference in the position of 
uncollected rent.s and the ordinaory corpus of a testator’s estate. Inasmuch 
as uncollected rents became debts due to Juggodumba out of which she could 
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have paid for the lime they were he}' monovB. How do uncollected rents 
become to be accretions ? 

In Isri Dut Koer v. Mmsamut llansbutli Koerain (L R., 10 I. A , 150 . 
I. L. E., 10 Cal., 324) the question was whether property purchased' by a 
widow out of the profits of the estate of her husband was to be considered an 
accretion. 

The widow had no opportunity of electing whether she would spend or 
save the uncollected rents, as she died when they were on the way to her , can 
the Court then elect for her , there is no rule of Hindu law which would allow 
of this to be done. It must be reinoinbored that the plaintiiT has filed a claim 
for this debt in the administration suit, and I submit that, therefore, this suit 
should be dismissed. 

Mr. 0. C. MtiUtck for the Respondent Hurry Mohun —The [828] widow 
fully represented the estate, and was but a manager or tiusteo foi tJio levei- 
sioneis, subiect to the restrictions on alienation Whether she was rich or 
poor, or whether she applied the money to the repairs, are not points which 
can be considered in tbis reference 

[Garth, C.J —The question whether she had money to do the repairs 
must surely be considered , it is conceded that it was necessary to repaii ] 

Then would the widow be lustified under any circumstances in leaving 
such a debt unpaid , it might be that she could not help leaving tlioso debts 
outstanding , as to whether the heirs are liable in this suit T submit that 
whoever takes the estate is responsible for the debts—See Shania Churn 
Sircar’s Vijavastha Darpana, p. 123, under heading “ Payment ol debts” , see 
p. 127. It is not tlie immediate succession which is in question , the principle 
is that the person who holds the estate takes over the debts with certain defined 
exceptions, see p. 539 of theievised edition of Shama Chum , also Macnaghten*s 
Hindu Law, vol ii, ch \, s 283. If the reversioners aie not liable to pay for 
the lime out of the estate, yet they are liable to pay for it out of the rents 
uncollected in the widow’s lifetime and afterwards collected b> the Receiver. 
As to whether accumulations are to bo considered coipus see Ilinisbuiti Kctani 
V. Jiyhn Dutt Koer (I. L R., o Cal, 512 , 4 C L R , 511), as to the distinction 
between accumulations and tlie curicnt \ ear’s income—see Sreemutty Puddo- 
money Dossce v Dwarka l^ath Biswas (25 W. R , 335) 

The Opinion of tlie Court was as follows :— 

Mitter, J.—I am of opinion that the estate of Ra] Chunder Doss, to 
which the defendants have succeeded on the deatli of Juggodumba Dossee, is 
liable for the balance of the price of the lane supjihed by the plaintiff for the 
repair of certain houses appertaining to that estate. The lime was ordoied for 
the purpose of repairing some of tlie houses on Raj Chunder’s estate, and was 
actually used for that purpose. 

Under these circumstances the plaintiff, in m\ opinion, has the right to 
be paid out of the estate to wliicli the houses a])per-L829]tain , and Juggo¬ 
dumba is not iiersonally liable for the balance of the price of the lime supplied 
by the plaintiff. She incurred this liability as representing the estate of Ra] 
Chunder Doss. 

The point referred to us has been argued before us as if the question for 
decision was, under what circumstances a Hindu female in possession of a quali¬ 
fied estate is competent to borrow money for the management of the estate, so as 
to bind it in the hands of the next heir But it seems to me that is not the 
question before us 
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The question before us is of a different character. It is, under what 
circumstances a contract or a transaction giving rise to pecuniary liability, 
entered into by a Hindu female representing an estate, is binding upon the heir 
of theJast male owner after her death. 

It is now settled law that a Hindu widow fully represents the estate, and 
when the estate is pretty large it becomes necessary to enter into various con¬ 
tracts or transactions with third parties in the course of its management. 
Circumstances may be imagined, where it would be manifestly unjust to bold 
that a particular contract, which a Hindu widow found it necessary to make 
with a third party for the benefit of tlie estate, was not binding upon the next 
heir after her death. Supiiose the estate consists of Sunderbund grants in 
which periodically embankments are required to be constructed for their 
preservation. 

Suppose a Hindu widow in possession ofSsuch an estate engages workmen 
to construct an embankment on the condition of paying for the work after it 
was finished ; suppose the death of the widow takes place just after the work 
was completed. It seems to mo, that it would be manifestly unjust to hold 
that the next heir succeeding to the estate would not be bound to pay for the 
work done out of that estate. 

On the other liand, cases may be supposed where it would be unjust to 
the next heir, after the widow’s death, to make him liable under a particular 
contract, though made by a Hindu widow in the course of the management of 
the estate. 

Suppose a Hindu widow engages a builder to make sundry improvements 
in the family dwelling house while there is no [830] necessity for such 
improvement, and dies after the w'oik is finished. It seems to me that it 
would be unjust to hold that the next heir is liable to pay for the work done 
o\it of the estate, though it is to a certain extent benefited thereby. It 
follows therefore that in order to bind the next heir it is not sufficient to show' 
that the contract has conferred a benefit upon the estate , but it must be 
further established that the contract is of such a nature that a prudent owner 
in managing his estate would find such a contract necessary for the due pre¬ 
servation of the estate. A contract, therefore, which not only confers a benefit 
upon the estate, but is necessary for its good management, though made by a 
Hindu widow, is, in my opinion, binding upon the next heir after her death. 

In the case before us both these requirements arc fulfilled. The repair of 
the houses not only benefited tlie estate, but was necessary in order to prevent 
their deterioration in value. It is not disputed in this case, and the fact is 
well known, that the value of house properties considerably depends on their 
being kept in good repair. 

It has been said that such outgoings as the costs of repairing houses 
appertaining to the estate must be met from the gross income of the estate. 
There is no doubt that it is so But that circumstance cannot aflfect the rights 
of a third party who has a valid claim against the estate. Suppose on the 
last day on which revenue may legally he paid a widow finds herself unable 
to meet a Government demand, from deficiency in the collections of rent from 
the tenants. There cannot be a question that a third party, who under these 
circumstances lends money to the widow to meet the Government demand, is 
entitled to recover it out of the estate But suppose the next day after the 
revenue was paid the arrears of rent were paid into her treasury, and she, 
without repaying the loan, squandered aw'ay the whole of the rent received, her 
act would not m the least degree affect tip rights of the lender. The Govern¬ 
ment revenue is as much payable out of the gross income as the costs of 
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repairing houses on the estate. The estate would be liable if there is a valid 
necessity for the particular transaction, although if a widow neglects to meet 
the liability out of the gross income [831] she would be liable to be sued by 
the presumptive heir on the ground of waste. 

But in this case there is no such charge of waste against the deceased 
widow. On the other hand, it is admitted that after her death the arrears of 
rent that accrued due during her lifetime have been since collected. If the 
costs of repairing houses on the estate are to be met from the gross income, 
the plaintiff is at least entitled to a decree to have his claim satisfied out of the 
arrears of. rent collected since the death of the widow. But it has been 
contended that the accumulations go to the heir of the husband, and aie not 
liable for the widow’s personal debts But ex hypothesi the whole of the 
arrears since collected cannot be considered accumulation, because if the costs 
of repairing houses on the estate and similar outgoings are to come out of the 
gross income, that portion of it would become accumulation which would 
remain after meeting them. The creditors of the widow cannot prefer any 
claim against the arrears of rent collected after her death, because such rent 
does not constitute her stridhan. Therefoie the arrears of rent collected since 
the death of the widow cannot be considered assets left by her, and available 
to her general creditors. It is those creditors only, who liave a claim arising 
out of the management of the estate by the widow, that are entitled to be paid 
out "of the said rent. The heirs of the husband are entitled to have the 
control of the said fund, and not the personal heirs of the widow. But the 
former being only entitled to the accumulations properly so called, are bound 
to pay out of the said fund the necessary outgoings of the estate for the time 
during which the widow’s estate lasted. 

It is therefore clear to me that at any rate the plaintiff is entitled to be ' 
paid out of the arrears of rent since collected. 

But it seems to me that the plaintiff’s right is higher, and, in my opinion, 
he is entitled to enforce his claim against the appellants as the heirs of Raj 
Chunder generally. 

MoDonell, J. —We are asked to say, whether, under the circumstances 
stated in the order of reference, the plaintiff had a right to enforce his claim 
as against the appellants . (l) as against the heirs of Raj Chunder generally , 
(2) as against the amount of rent [832] which accrued due to .luggodumba 
Dossee and which remained uncollected at her death, and which has since been 
collected by the Receiver on account of the aforesaid lieirs 

1 think that both the questions should be answered in the affirmative, 
and generally for the reasons given by my learned brother Mitteb. 

It is admitted that .luggodumba Dossee ordered the lime, for the price of 
which this suit is brought, and that she was legally bound to pay for it. 

It is further admitted that the lime was ordered by her for the express 
purpose of repairing some of the houses appertaining to Raj Chunder’s estate, 
and that it was actually used for that purpose. It is clear that the repairs of 
these houses not only benefited the estate of her father, Raj Chunder, but were 
necessary in order to prevent a deterioration in their value. 

Under these circumstances, the plaintiff, in my opinion, has a right to be 
paid out of the estate to which the houses appertained, and .luggodumba or her 
heirs cannot be held to be personally liable for the balance of the price of the 
lime supplied by the plaintiff. 

It has been argued that such outgoings, as the cost of repairing houses 
should, be met from the income of the estate; that this is so, I think, cannot 
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be doubtful, and if Juggodumba Dossee, having assets sufficient to meet such 
charges, had s^ent the income on her own amusements and had neglected to 
pay such debts as those due to the plaintiff, she might be liable to be sued by 
the presumptive heirs of Raj Ohunder to restrain her from waste, but I argue 
with Mitter, J., that this would not affect the rights of a third party, such as 
the plaintiff', who has a valid claim against the estate, more especially in a 
case like the present one, where the heirs of Raj Chunder have received tlie 
amount of rent which had accrued due before the death of Juggodumba Dossee, 
which said amount is much more than sufficient to satisfy tlie plaintiff’s claim. 

Prinsep, J —This is a case tried on the Original Side of this Court, which 
an Appellate Bench lias referred for out opinion on two points involving 
considerations of Hindu law. 

Tlie following facts have been found, or have been admitted in the course 
of argument. 

[833] The plamtdl, from time to time, has supplied .luggodumba (who 
as daughter by right of inheritance was lu possession of the estate of Raj 
■Chunder Doss) with lime for the purpose of repairing some of the houses of 
Raj Ghunder’s estate, and the lime was used for this purpose. It was the 
practice for Juggodumba’s man of business, from time to time, to make pay¬ 
ments to the plaintiff on this account. at Juggodumba’s death moneys were 
due to the plaintiff for lime thus supplied and used, and he has accordingly sued 
the heirs of Raj Chunder Doss, wlio have succeeded to the estate as liable to 
satisfy this debt out of that estaie , but at the same time he has joined as a 
defendant the heir of Juggodumba lierself, asking as an alternative that, should 
relief be refused against Raj Chunder’s estate, the lady’s personal estate may 
, bo held liable. It further appears that there were, at the lady’s death, large 
outstandings due in the shape of uncollected rents winch formed portion of Raj 
Chunder’s estate , these have been realised, and are in the liands of a Receiver. 
The plaintiff' asks in the hrst place to be paid out of these moneys. 

I agree with MiTTEE, J., and generally for the reasons stated by him, that 
the heirs of Raj Chunder Doss are liable for the debt to the plaintiff, but I 
would add a few observations 

I will first of all consider the rights of the plaintiff as against Juggodumba 
as if she were now alive On Ins iiiability to obtain a private settlement of 
his claims he would be entitled to obtain the assistance of tlie Courts by means 
of a suit If he desired to make Juggodumba peisonallv liable, that is to say, 
if he were satisfied with obtaining a decree against her personally, which 
would be enforceable only by attachment of her person, or by attachment and 
sale of her own personal propoity, that is her stridhan, he would bring the suit 
against her alone. But it would be open to her to reply that she was not 
personally liable, that her dealings with tlie plaintiff were as representing the 
estate of Raj Chunder , that the articles for which payment was sought were 
such as could legitimately be purchased by her in the interests of that estate ; 
and that they were supplied and used for such purpose. 

The Court would then join the reversionary heir to Raj Chunder’s estate 
as defendant to the suit, and try the issue of the liability of that estate, or 
whethei the widow was alone liable. If the [834] allegations made by the 
widow, such as T have above stated, were established, a decree would, as I 
understand the law, be passed declaring Raj Chunder’s estate to be liable to 
satisfy the debt. If, however, she should fail to prove her allegations that she 
was not personally liable, the plaintiff would receive a personal decree against 
her. 
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But it would also be open to the plaintiff to sue the lady and the next 
reversionary heir together, if he desired to make his claim for payment from 
the estate of Baj Chunder. In that case the Court would have toaietermine the 
same points that I have just stated, as might be. raised if the lady were sued 
alone for the money as a personal debt. It w'ould not, as I understand the 
position of the parties, be for the Court to determine in such a suit the question of 
legal necessity, as applied to the powers of a Hindu widow to alienate some of 
the immoveable family property by sale, or to borrow money by creating some 
incumbrance on it, but simply to decide whether the articles supplied were 
such as could legitimately be supplied to a Hindu widow, for the purpose of 
enabling her to perform her duty as the temporary proprietor, and as such, 
borrowed to maintain the family property Wliether non-payment of such 
debts amounted to waste is not a matter winch could he raised in that suit. 

It is a matter with which the plaintiff would have no concern. His right, 
under the circumstances stated above, to recover the mone\ due to him cannot 
be affected by the omission or refusal of the Hindu widow to pay the money 
due out of her current income , such conduct on her part might, however, 
amount to an act of waste, whicli would entitle the reversioner to sue her for 
the purpose of obtaining an adequate remedy 

The deatlr of the lady before payment w'as made, does not, in my 
opinion, alter the rights of the plaintiff, unless we hold that he was bound 
to give her no credit but to require cash payments I do not under¬ 
stand that this proposition is insisted on Whether Juggodumha has been 
guilty of waste in her management of Raj Chunder’s estate, whether, out 
of her ample income from this source, she should not have paid this 
debt before hei death, are matters with which in the present suit [833] 
we have no concern. We have rather to consider whether the plaintiff 
has any claim on that estate If he has, mere forbearance on his part in 
realizing the money due to him promptly would not affect his right. If the 
lady has, as has been suggested, been wasting that estate so as to favour tlie 
heirs of her private estate that cannot concern the plaintiff These are 
matters which concern only the heirs of the respective estates in determining 
to which estate anv funds belong Nor do I propose to consider any 
hypothetical cases of the position of a reyersionary heir in the event of waste 
on the part of a Hindu widow If Raj Chunder’s estate is liable, the plaintiff 
is entitled to recover from it, any waste on her part would not shift the 
responsibility so far as regards payment to the plaintiff', unless possibly it 
could be shown that by his conduct the plaintiff had connived at that waste. 
He has had long dealings with the family, and has not been paid in cash, but 
he has had his account settled at intervals, and the accident of the lady’s death 
at a time when there was a balance due to him could not affect liis position But 
even if it be held that this debt should have been met out of the lady’s current 
income—a proposition not conceded by me except for argument’s sake—we 
have it here that at her death large sums of uncollected rents were due, more 
than are sufficient to meet this demand. 

For these reasons I would reply to the questions put by the Appellate 
Bench that, under the circumstances stated, the plaintiff has a right to enforce 
his claim against the heirs of Raj Chunder, either generally or as against the 
amount of rents which accrued to Juggodumha and which remained uncol¬ 
lected at her death. 

Garth, C.J. —As the question referred to us is peculiarly one of Hindu 
law, I feel some hesitation in dissenting fi om my brother MiTTEK. If I could 
find any authority in fayour of hie opinion, or any recognised principle upon 
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which I thought it oould reasonably be supported, I should be disposed to 
mistrust my own judgment, more especially, if T could see that any injustice 
would result is the majority of cases from my own view of the matter. 

But as the question is admittedly now raised for the first time in a Court 
of law, and as there is no authority upon it, and as [836] I cannot help 
thinking that the position for which the plaintiff contends, will not only be 
inconsistent with recognised principles of Hindu law, but will give rise to a 
vast amount of inconvenience and litigation, I feel bound to record my own 
strong convictions in opposition to the views of the majority of the Court. 

We have here, a Hindu lady in the enjoyment of a widow’s estate in a 
very large property consisting in a great measure of houses in Calcutta. Her 
yearly income was estimated at no less than from four to five lakhs of 
rupees. 

Her manager gives orders to the plaintiff for a quantity of lime, for the 
repair of these houses The plaintiff’ supplies it from time to time, and is paid 
for it by the manager by sums on account out of the lady’s income, which, 
of course, is very far more than sufficient to satisfy this, and every other, 
requirement of the estate. 

There were no special terms entered into with the plaintiff. He was 
dealt with in the same way as any other merchant or tradesman who supplied 
goods or labour for the purposes of the estate by order of the lady or her 
manager. 

Under these circumstances, it is contended that the plaintiff did not con¬ 
tract with the lady personally, but merely with her as representing her husband's 
estate for the time being, and that consequently the plaintiff, if he had sued 
her for the price of the lime, could not have obtained a decree against her 
personally, but only a decree enforceable against the estate , or, in other words, 
a‘ decree under which the lady’s own stridhan, if she had any, or her person, 
could not be taken in execution. 

And, if I understand my brother MlTTER rightly, such a decree could not 
be realised against the estate so as to affect the reversionary heirs. It oould 
only be realised against income of the estate in her hands, or against her life 
interest in the property , and in case of her death after the decree was made it 
could not be realised against the estate in the hands of the reversionary heirs. 

The consequence would be, that the creditor, having obtained such a 
decree, would have less security for his money than if he had contracted with 
the lady personally, and obtained a decree against her in the ordinary way, 
because, under a decree against [837] her personally, he could, not only, have 
proceeded against her stridhan and her person, but also, against any proceeds 
of the estate in her hands, or against her own life interest in the estate itself, 
[See Batjun Dabey v. Bnj Bhookan Lull Awusti (24 W. E., 307)1. 

The only way, so far as I can see, in which a creditor, under such circum¬ 
stances, who had supplied goods upon the credit of the estate, oould place him¬ 
self in any better position than if he had personally contracted with the widow, 
would be, by suing the widow and the next reversionary heir in the same suit 
for the price of the goods, and having obtained a decree against both defen¬ 
dants, by putting up the entire estate (not only the widow’s but the reversionary 
interest) for sale in execution, he might in this way seU the whole estate, 
or as much of it as would be necessary to liquidate the debt, but, of course, 
the reversionary heir, having notice of the proceedings, would have an oppor¬ 
tunity, if he so pleased, of redeeming the property from sale. 

In many cases, however, the reversionary heir would probably not think 
it worth while to redeem ; as, for instance, in the case of a young widow likely 
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to live many years, where, the reversionary heir is an old man or a bad life. In 
such case if the reversionary heir did not choose to redeem, the estate would 
be sold to the injury of the inheritance. * 

Now this, as it seems to me, would be alloiving a widow, or any other 
Hindu female heir, to do indirectly precisely what the Hindu law expressly 
forbids, and what our Courts and their Lordships of the Privy Council have 
been very careful in a long series of decided cases to prevent. 

If there is any point of Hindu law more clear than another, it is this, that 
a Hindu widow has no right to sell or charge the estate to the prejudice of the 
inheritance, so long as the income from the estate is sufliciently large to satisfy 
all its proper requirements. 

In other words, in order to justify any such sale or charge, a necessity of 
two kinds must be shown • 

Isi.—A necessity for the money sought to be raised , as, for C838] in¬ 
stance, that it is wanted for repairs, or for paying Government revenue, or for 
shrads, marriages or the like , and 

—That the income of the property is not sufficient to provide the 
requisite funds, and that consequently it is necessary to sell or mortgage. 

Unless this last necessity is shown, no mortgage or sale, by a Hindu 
widow, is valid as against the reversionary heir 

But if the plaintiff’s contention be coirect, it would never be necessary in 
a case like the present to consider whether the income of the widow is suffi¬ 
cient to pay for the repairs or not, all that the widow need do, is to order the 
materials, or the labour, or whatever else is necessary for repairing the property, 
and not to pay for them. The plaintiff’s remedy would then be, as I under¬ 
stand the plaintiff’s argument is, to sue the widow and the next presumptive 
reversionary heir as representing the estate, and under a decree in such a suit 
the whole estate, or a sufficient portion of it, might be irredeemably sold, 
unless, the reversionary heir chose to redeem the property by paying the 
widow’s debts o.ut of his own money. • 

Meanwhile the widow may be expending the income of the estate in her 
own amusement, or in any way she thinks proper , and the only remedy 
against her, as I understand the argument is, would be by a suit by the rever- 
sionai’y heir to lestrain her fiom waste, the alleged waste consisting in this, 
that the widow has been spending the income of the property instead of pay¬ 
ing as she ought the creditors upon it. 

But then, as it seems to me, the mischief would have been done. The 
sale of the property would have been completed and the interest of the rever¬ 
sioner would have been sacrificed. 

I should have thought that if this had been the law there would surely be 
some cases in the books upon the subject. But not a single instance has been 
adduced in which a suit like the present has ever been brought against the 
reversioners; not one in which a decree, such as we have been discussing, 
against the widow as representing the estate, or against the widow and the 
next reversionary heirs has ever been made , and no single instance in which 
a suit, such as is suggested, has been brought against a widow for waste. 

[839] Having regard to the numbers of cases, in which Hindu widows 
and other female heirs are constantly attempting to raise money by sale or 
mortgage of the inheritance, and the many devices which are resorted to for 
that purpose by mookhtears and others employed by these ladies, it is certainly 
remarkable, that if the law is as the plaintiff contends, we should find no 
single trace of it In the reports. 
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And, in iny opinion, if this were the law, it would lead to much incon¬ 
venience and injustice; and I will proceed to explain why I think so. 

If I understand my brother Mitter rightly, he considers that a contract 
made by a widow for goods or labour, as in the present case, would only be 
binding upon the estate if the goods supplied were for the purpose of repairs or 
other necessary expenditure for keeping up the property. 

Thus, for instance, if the lime supplied by the plaintiff were required for 
such repairs, then the plaintifif’s contract (m the absence of any special 
agreement to the contrary) would be made upon the credit of the estate. 

But if the lime were supplied for building new houses, or for any other 
purpose which would amount to a necessity, the contract would be made upon 
the personal credit of the widow herself 

If so, it will m future be very important for contractors in the piaintifl'’s 
position, when dealing with a Hindu widow, to ascertain tor what purpose the 
goods or labour which they supply are required. If required for one purpose, 
their remedy will be against the estate , if required for another, their remedy 
will be against the widow personally. 

This very case affords a good illustration of the ditticulty to which this 
state of the law might give rise. 

Suppose, that tlie widow m this instance had required the lime partly for 
necessary repairs to her property, and partly for other purposes which would 
come within the category of necessaries, and suppose, the order to have been 
given to the plaintiff, without any information as to the purpose for which the 
lime was required. If the plaintiff, under these circumstances, would wish to 
ascertain his true legal position, he must find out how [840] much of the lime 
was required for necessaries, and how much for other purposes, and in the 
e’'rent of his having to sue for the price, he must shape his case accordingly. 

If his proper claim is against the estate, he would have to find out who is 
the next reversionary hen, and to make him a defendant in the suit, and here 
he would expose himself to two risks, which 1 must say it seems to me very 
hard to impose upon a contractor in the plaintiff ’s position. 

His suit would be defeated as against the alleged reversioner— 

1st.—By his failing to prove that he was the next reversionary heir ; and 

2iul .—By its being shown that tlie goods were not ordered or required for 
necessary repairs, but foi purposes which were not necessaries. 

It is obvious that in such a suit the alleged reversioner must be allowed 
to set up either or both of these defences, because, generally speaking, it would 
he the object ol the widow to shift the buithon of the debt from herself on to 
the estate ; and whatever representations might have been made to the creditor 
at the time when the goods were ordered, it would be open to the reversioner 
to show that in point of fact the goods wei e not used or required for necessary 
repairs. 

And difficulties still more serious might arise in suits, such as have been 
suggested, against the widow for waste 

Even assuming that the next reversionary heir lived in the neighbourhood, 
how could he possibly ascertain, if he was purposely kept in ignorance of the 
fact, whether the widow was paying her debts or not ? And, again, what 
amount of neglect on the part of the widow to pay such debts would justify a 
suit for waste ? 

Jf she left them unpaid for six months or a year, or two years, would that 
amount to waste ? Or must the reversioner wait to sue for waste, until he is 
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actuaJly sued for the debt, or his estate has been attached or put up for sale 
under a decree ? 

These are all novel questions, of course, because the doctrine which gives 
rise to them is novel; but I fear that if that doctrine is really to be the law of 
the land, we shall soon hear enough about jt in the litigation which will follow. 

[841] If Hindu widows find, that by shifting their debts from their own 
shoulders on to those of the reversionary heirs, they can manage to spend 
their income for their own purposes and upon their own pleasures, I am afraid 
that they will not be slow in availing themselves of the chances which the law 
affords them. And this brings us to the question, why should Hindu widows 
be in any different position as against tradesmen and others with whom they 
deal, than ladies of any other nationality who have a life estate in immove¬ 
able property 

A European, a Jdaliomedan, or a Parsee lady, who has a life estate in 
land, contracts with tradesmen and others, as anybody else in that position 
would do, upon her own responsibility 

The tradesman knows perfectly well that the person with whom he is 
dealing has only an estate for life, and if he is a wise man he looks after his own 
interests, and does not allow his customer to run too deeply into his debt. 

There are thousands of persons in this country, officials and others, who 
have nothing but their salary, a life income to live upon, and their salary or 
income dies with them Tradesmen and others who deal witli such persons 
know this perfectly well, and are content to run the risk of it, and I cannot 
see why persons who deal with Hindu widows should be placed in any 
different position. 

It may be, no doubt, as observed by my brother MiTTEK during the 
argument, that the legal status of a Hindu widow m foiraer days was not ^o 
much that of a tenant for life, as of a tempoiary custodian of her husband’s 
property 

But tliat, surely, is not the state of the law now The true nature of a 
widow’s estate was carefully and lull\ discussed and considered in the Full 
Bench case of Kerry Kolitany v. Moneaam Knlita (13 B L R., F. B., 1) , and 
nine out of ten Judges of that Bench agreed in holding that the interest of a 
Hindu widow was not that of a mere custodian or trustee, but that she had 
an estate of inheritance m some respects larger than an ordinary estate for 
life under the English law. 

Then why should slie not be personally liable, like any other tenant for 
life, for goods or labour, which she orders ? And why [842] should persons 
contracting with her be in any worse oi better position as regards their rights 
and remedies, than they would be as against any other tenant for life The 
question for tliis Full Bench is not, upon whose credit, as a matter of fact, the 
plaintiff contracted , that question would be one for the Division Bench , what 
we have to decide is this, with whom, as a matter of law, in the absence of 
any evidence beyond the facts found, the plaintiff contracted to supply tlie lime, 
and I am at a loss to see why a different rule should be applied to the case 
of a Hindu widow from that which would be applied to any other case of a 
tenant for life. 

It may be, that in this particular instance it would be morally right that 
the plaintiff should be paid by the defendants, but 1 am strongly opposed to 
sacrificing principle, and introducing novel doctrines into this or any other 
Court in order to do justice in any particular case , and I consider that the 
plaintiff’s contention is not only contrary to law, but that, as I have already 
explained, it would lead to much injustice and litigation. 
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There is more plausibility, and, no doubt, leas danger, in the second 
proposition contended for by the plaintiff, but even this is very difficult to 
reconcile with the present state of the law. 

Having regard to the discussion of their Lordships in the Privy Council 
in the case of Ishri Dut Koer v. Hansbutti Kocrain (I. L,R., 10 Cal., 324 ; L. E., 
10 I. A., 160) it is clear, that uncollected rents of a property held by a 
Hindu widow must belong at her death, not to her estate, but to the rever¬ 
sionary heirs , and, therefore, unless it could be shown that the plaintifli’s debt 
was charged in some way or other upon these rents, it is difficult to see how 
they can be legally made available for its payment. If the rents were not 
charged with the plaintiff’s debt in the widow’s lifetime, it is difficult to see 
how they could have become so charged at her death. 

An ordinary tenant for life under the English law is entitled to all rents, 
collected or uncollected, which became due m his or her lifetime. They belong 
to the estate of the life tenant and not to the reversioner. 

And not only so, but by the Statute 4 & 6, William IV, o. 22, s. 2, all 
rents becoming due at fixed periods are made so apportion-[SiSjable between 
a tenant for life and the remainder man or reversioner, as that, on the death 
of the tenant for life during one of such periods, ho or she is entitled to a 
proportionate part of the accruing rent up to the time of his or her death, and 
the remainder man or reversioner to the other part. 

In this respect a Hindu widow is, by the present law of this country, 
placed at a great disadvantage, and her creditors also , because in case of her 
death all uncollected rents, instead of belonging to her estate, end being 
distributable amongst her creditors, belong to the reversionary heir. 

It would undoubtedly be a very fair rule and productive, as far as I can 
sep, of no hardship, that such uncollected rents should only be considered as 
belonging to the reversionary heir, subject to any debts which may have been 
incurred by the widow ; at any rate, debts which have been incurred by her in 
providing for the necessities of the family property. 

But this would be such a serious qualification of the law as laid down by 
the Privy Council, that I, for one, do not feel justified at present in adopting 
such a rule. 

In my opinion, therefore, the question referred to us should be answered in 
the negative. 

It is much to be hoped, that having regard to the novelty, the importance, 
and the general application of this question, and the divided opinions of this 
Court upon it, it may be submitted, before long, either in this or some other 
case, for the consideration of the Privy Council. 

Wilsoili J. —The first question leferred to us is, whether, under the cir¬ 
cumstances stated in the reference, the plaintiff' is entitled to enforce his claim 
against the estate of Eaj Chunder Doss generally in the hands of the heirs 
of the latter. * 

I feel great hesitation in expressing an opinion upon this question at vari¬ 
ance with that of some of my colleagues, whose experience in the administration 
of the Hindu law is much longer than mine. But I am unable to come to any 
conclusion other than that at which the Chief Justice has arrived. 

I agree generally in the reasons given by the Chief Justice for that con¬ 
clusion ; and T desire only to add some further considerations, which seem to 
me to support that view. 

We are asked to say whether a widow or daughter, in possession of 
an estate as such, who incurs a debt for necessary repairs, there being 
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no suggestion of any deficiency at any time of income out of which to pay it, 
nor of any necessity to charge the inheritance ; and there being no evidence of 
an intention on anybody’s part to charge the inheritance, and no evidence of a 
contrary intention, is to be taken, as matter of law, to contract on her own 
behalf or as representing the estate. 

There is nothing, I think, peculiar about repairs; whatever rule we lay 
down in this case, must, I conceive, apply to all contracts properly made, and 
all liabilities properly incurred, in relation to tlie estate of which the widow or 
daughter is in possession ; in fact, to all the ordinary outgoings which in a 
well-managed estate make up the difference between the gross income and the 
net income, such as Government revenue, rent (if any), maintenance and 
costs of collection. 

In order to answer the question, in what capacity the lady contracts, or 
incurs liabilities in connection with the estate ’ I think, we must first ask 
another question : In what capacity does she hold the estate ? If she holds it as 
a trustee or manager or on behalf or for the benefit of others, it may well be 
inferred that she makes contracts and incurs liabilities accordingly. 

If she holds it as a beneficial owner, on her own behalf, and for her own 
enjoyment, I think, it follows that she contracts and incurs liabilities in a 
like capacity. 

It is, I think, now well settled that a widow or daughter in question, not 
as such, holds as a beneficial owner, not as a trustee ; and upon this principle 
the question now before us seems to me to be thereby disposed of. The autho¬ 
rities, I think, support the same view. They deal with the case of a Hindu 
widow ; this is, in fact, the case of a daughter. The daughter’s case is cer¬ 
tainly not one more favourable to the plaintiff’s view than the widow’s. 

In the cases I am about to refer to, it is necessary to bear in mind that Uie 
question has arisen after decree and execution, and has related to the effect of 
the decree and execution , and, of course, it is one thing, to say what was the 
decree and what did pass under the eAecution sale, and another thing, to say 
what might or ought to have been the suit and the decree, and what might 
CMS] or ought to have been sold in execution. But in the cases in question, 
as in many other classes of cases with which we are familiar, the nature and 
incidence of the original liability has been considered in construing the pro¬ 
ceedings which have been employed to give effect to it. 

In the case of Ktstomoyee Dassce v. Prosunno Narain Chowdhry (6 W. R., 
304) it appears that one of several owners of an estate paid the Government 
revenue upon it, and sued his co-owner for contribution. 

He obtained a decree against one of them, a Hindu widow, and put up 
her estate for sale in execution. The defendant became the purchaser. The 
question was, what passed by the sale, the widow’s interest or the whole estate 
that had been her husband’s The Court said " She was a Hindu widow 
in possession, and the debt contracted was fty her, and her rights and interests 
in the property were sold.” It is added : “ The decree might have declared 

the property itself liable for the debt.” 

It seems to me to be held there, that the liability—a liability to contribute 
to Government revenue paid by a co-owner—was a personal liability of the 
widow ; though from the nature of the liability, arising as it did from a pay¬ 
ment made to save the whole estate, it was also a charge upon the estate. 
And that case is cited with approval by the Privy Council in Baijun Doobey 
V. Bnj Bhookun Lai Awusti (L. E, 2I.A., 279). In Mohima Chundra Boy 
Chowdry v. Bam Ktssore Chovodry (15 B.L.R., 142), the question, again, was 
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what passed by sales in execution of decrees against a widow. One of the 
decrees was in a suit for rent, the other in a suit on a bond given for arrears 
of rent, the rent in neither case being rent of the property sold. The rent had 
accrued after the death of the husband. CouCH, C J., and AlNSLIE, J., held 
that only the widow’s interest passed. Several reasons are given for this 
conclusion—amongst them, the want of proper parties to represent the estate. 
These reasons do not apply to the present case. But other reasons are given 
that do apply , having referred to two cases m which decrees had been obtained 
against widows for rent accrued during tlieir husband’s life, the Chief Justice 
says, what is laid down there is that where the suit is brought in respect of a 
debt due from the [846] husband, the decree against the widow, although it 
may be apparently a decree against her personally, is not to be considered as 
such, but as a decree against her as the representative of her husband’s estate, 
and the decree may be executed as sucli. In the present case, the debt was 
not due from the imsband, and if the estate of the husband is to be charged, 
either for the arrears of rent becoming due after his death, or for the bond 
which was given by his widow, it can only be upon the ground that the debts 
were necessarily contracted by the widow or under sucli circumstances as to 
make the whole estate liable, and not merely the interest of the person who 
contracted them The suits were against the widow, and the decrees made 
in both were against her, and purported to be against her personally. The 
question whether the debts were necessarily incurred, so as to charge the 
estate, was not tried in either of tlie suits It was not necessary for the 
plaintiflf, in either of them, to prove that, in order to obtain a decree, he had a 
right to a decree against the widow, upon proving in the one ♦case that 
the arrears of rent were due, and in the other that the bond was executed 
by her. 

*■ This passage seems to me to show three things . First, that, in the 
opinion of the Court, the rent accruing due while the widow is in possession is 
a personal liability of the widow. secondly, tliat it cannot be made a debt 
against the whole estate without proof of necessity : thirdly, that the question, 
whether the rent is due, and the question, wliether it is necessary to incur 
a debt in respect of it so as to charge the estate, are distinct questions. 

In the note to that case is reported a case of Brij Bhoohun Ball Awustee 
V. Mahadeo Doobeij decided by Loch and .AlNSLlE, J.T In it the question was, 
what passed under a sale in execution of a decree against a widow for arrears 
of maintenance accrued due after lier husband’s death It was held that 
the widow’s interest alone passed. Ainslie, J., in the course of tlie judg¬ 
ment says’ “ Bv the Hindu law, the claim was one to be satisfied 
by the holder of the property, at the time when each successive annual 
payment became due. I must hold that the debt was a debt incurred by 
Doorga Koowar (the widowj her-[847]self.” He says again ’ “Assuming 
for the moment that Doorga Koo^ar’s income from the properties of which 
she was tenant for life, with the right of a Hindu widow, was ample to provide 
for Net Koowar’s allowance, as well as her own necessary expenses, it couki 
not be asserted that there was any legal necessity sufficient to render valid an 
alienation by her.” It is then pointed out that the maintenance, being a 
charge on the estate, might have been enforced against the whole estate in a 
suit properly framed for the purpose, and, no doubt, it might, the charge being 
^rior to the widow’s estate. 

That case came on appeal before the Privy Council (L. E., 2 I. A., 275), 
and the judgment of this Court was affirmed. Their Lordships examine the 
form as well as the substance of all the proceedings. They consider, amongst 
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Qtiier things, the nature and inoidenoe of the original debt, and, as it seems to 
me, they treat this as one of the l^lements in the decision of the case. They 
say: “ This was a personal debt of the widow, and there is nothing to show 
that the estate of Mudden Mohun (the husband) wds charged by the decree. 
The sale against her in discharge of her personal liability was of the interest 
which belonged to her, and not of the estate which belonged to her husband. 
It was the widow’s property only that was liable to be sold, or was sold, 
in discharge of her personal debt.” And, again, they speak of the view 
which their Lordships have taken of this decree , that it was a decree in a 
suit against the widow personally , that the decree was against her personally ; 
that the attachment was to sell lier property, that is, the interest which 
belonged to her in the estate and which was liable to make good her default. 
That judgment has been again explained by the same tribunal in the recent 
case of Jogul Ktsore v. Maharajah Jotendro Mohun Tagore (No. 51 of 1881 and 
No. 2 of 1882, dated 13th March 1884, unrep.). 

These authorities seem to me to show, that a Hindu widow in possession 
of her husband’s estate is personally bound by the contracts she makes, and 
the liabilities she incurs in respect of matters properly payable out of revenue. 

Secondly, that some of these charges may, from their own [8483 nature, 
also be charges on the inheritance, and may be enforced as such in a suit 
properly framed for the purpose 

Thirdly, that the widow cannot by any act of her’s throw upon the 
inheritance liabilities properly her own, except in case of necessity. 

Fourthly, that necessity means for this purpose not merely a necessity to 
make a payment, but a necessity for want of funds to pay it with, for throwing 
it upon the inheritance. 

t 

It is right, perhaps, to say, for the sake of caution, that I am not now 
dealing with the nature of the proof of necessity, or of enquiry into its exis¬ 
tence, to be required. That subject has been dealt with by the Privy Council 
in Hunnooman Persaud Panday v. Babooee Munraj Koonweree (6 Moo. I. A , 
393); Kameshwar Pershad v Bun Bahadur Singh (I. L. R., 6 Cal., 843). 

I have not found any authority for the proposition contended for in 
argument that all the legitimate liabilities, incurred by a Hindu widow in the 
management of her estate, are incurred by her as representative of the estate. 

A case was cited from Macnaghtein’s Precedents, chap. X, case VIII, 
page 283. The question referred to the Pundits was as to the liability of the 
reversionary heir of a deceased proprietor to pay a debt incurred by the widow 
of the latter while in possession of her husband’s estate. The answer is, 
supposing the proprietor, a widow, who succeeded him, to have contracted the 
debt for the payment of rent due to Government or other necessary disburse¬ 
ment to save the estate, or for the purpose qf promoting her husband’s spiritual 
welfare, or for the support of the family, or for the due execution of any 
conditions made by her husband, and to have died prior to the liquidation of 
such debt, the proprietor's heirs, that is, his brother and brother’s son are 
bound to discharge the debt; and if the amount was borrowed for the purpose 
of being appropriated to any other purposes than those specified, such debt 
must be satisfied fay him who becomes possessed of her jewels and other 
pioveable property. The question and answer are, as usual, brief and generU 
in their terms. If we assume that they bad to do with the case of a debt 
necessarily incurred (and we may quite as reasonably assume this as the 
reverse) the law laid down is quite in accord with the more recent authorities. 
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A case is reported in the note to Mohima Chunder Boy Chowdhry v. Bam 
Kishore Achorjee Chowdhry (15 B. L. E., 14^, »; 12 W. B., 504) decided by 
Dwabkanath MitTBB and Hobhodse, J J. It has been pointed out bythe Privy 
Council, in Bmjun Doobey v. Bnj Bhookun Lai AwusU (L. E., 21. A., 281), that 
the decision in that case has no bearing upon any such question as the present, 
for it was a case of the sale of a tenure. But MiTYEB, J., in his judgment does 
use the expression, the rent due to the zamindar cannot, under any circum¬ 
stances, be treated as a personal debt of the widow.” CouCH, C.J., in the case 
already cited (15 B L E., 143, 7i ; 12 W. E., 604), at pp. 158, 169, points out 
that if these words referred to rent accrued after the death of the husband, and 
if they were pressed to the fullest extent of meaning which they might seem 
capable of bearing, they would be inconsistent with the Privy Council decision 
in Ntigender Chunder Ghose v. Sreemutty Kamtnee Dossee (11 Moore’s I. A., 
241). They would, if so pressed, certainly, I think, be inconsistent with the 
later Privy Council case which I have already cited. 

There is another consideration which seems to me worthy of attention, 
namely, that the view taken by the Chief Justice of the question before us, and 
in which I concur, keeps the law upon this matter, strictly in harmony with 
the law upon the kindred subject of the widow’s right to sell or mortgage. 

I cannot see any principle of distinction satisfactory to my mind between 
the widow’s power to charge the inheritance by a mortgage to meet a demand 
which cannot be postponed, such as Government revenue, and her power to 
charge the inheritance by obtaining credit in respect of a demand of a less 
stringent character, like the cost of materials for repairs. The view which 
we take places the two things on the same footing. According to the view 
contended for by the plaintiff they stand on quite a different footing. Necessity 
must be shown in the one case, and not in the other. 

‘ [830] Another question, bearing upon this part of the case, was discussed 
before us Whether given a case of necessity, an obligation incurred by a 
widow tpso faoto binds the estate, or whether it is necessary further to show in 
some way that the estate was in fact charged at, or at least, that at the time 
of the transaction, the parties intended that credit should be given to the estate 
as distinguished from the widow and the w’idow’s interest. Three cases were 
cited, which are not quite in accord Bam Koomar Muter v. Ichamoyt Dast 
(T. L. E , 6 Cal., 36); Gudgappa Desat v. Apaji Jtvandrao (I. L. E., 3 Bom., 237), 
Bamasatm Mudahar v Selattammal (I. L. E., 4 Mad., 376). That question 
seems to me not necessarily to arise in this case. 

For the reasons I have stated, in addition to those given by the Chief 
Justice, I would answer the first question referred in the negative. 

The second question, whether the plaintiff has a right to enforce his claim 
against the rents due and uncollected at the death of Juggodumba, ought also, 

I think, to be answered in the negative. I apprehend we must understand the 
question as limited to this suit, and as asking whether the plaintiff can in this 
suit enforce his claim as suggested. I do not see how he can do so upon any 
view of the case. 

If this be a debt binding the heirs, then the plaintiff is entitled to a decree 
for his money and can execute it against the estate in their hands. But he it 
not entitled to a decree charging the debt upon any particular property. 

If this is not a debt of the heirs, but of the deceased lady, and if these 
outstanding rents pass to the heirs simply, then I do not see how the plaintiff 
can succeed against them, unless he shows that his debt is charged upon th ese 
rents. But when did it become charged and how ? 
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It was not a charge in Juggodumba’s lifetime. She was free to spend 
those rents as she pleased and to make what arrangement she pleased for the 
payment of the plaintiff's debt. 

A third view has been suggested, namely, that these rents are applicable 
in the first place to pay Juggodumba’s debts of the class to which the 
plaintiff’s belongs, and that only the [8813 balance properly passes to the heirs. 
This view certainly has much to commend it on grounds of justice. But if it 
be correct, I do not see how we can give any effect to it in this suit. If these 
rents are liable to all or any class of the debts of Juggodumba, either in relief 
or in addition to the general assets of her estate, they may be made available for 
that purpose by a suit brought by the proper parties, that is to say, by the 
heirs of Juggodumba, who are charged with the administration of that estate 
and the payment of those debts. 

It was stated during the argument, and, I think, admitted, that a decree 
has been made for the administration of Juggodumba’s estate. If so, and 
if these rents are applicable to the payment of her debts or any other, they 
must, I think, be brought under the control of the Court in the administration 
suit. 

And the Court can in that suit direct any such supplemental or ancellary 
proceedings as may be necessary for the purpose 

NOTES. 

[DEBTS OF THE QUALIFIED OWNER BINDING THE INHERITANCE— 

In (1889) 16 Cal., 511, a decree was obtained against the holder of a life-estate for 
arrears of rent accruing during her lifetime It was hold b> PBINSErand WlLSON, JJ , that 
on her death the decree could be executed only against any personal property of hors and not 
against the estate The case of 10 Gal., 823, was distinguished on the ground of the contract 
there having been entered into under “ circumstances such as were hold by the majority of 
the Judges to bind the ancestral estate ” See also 17 C. W. N , 337. In (1901) 26 Bom , 206 
(F.B.) . 3 Bom., L.R , 738 it was held that the trade debts, properly incurred by a widow on the 
credit of the assets of the business to which she has succeeded as the heiress of her deceased 
husband, are recoverable after her death out of the assets of the business as against the rever¬ 
sioners who have suoceoded thereto, even in the absence of a specific charge See also (1907) 
27 A. W N., 155. 

In (1908) 32 Bom , 577 10 Bom L. R 927, power of alicn.ition so as to hind the 

inheritance with a view merely to confer a benefit on the estate as distinguished from 
alienation under, or to avert, necessity, was denied See .Uso 10 C L J 243,10 M L. T. 
179 : 35 Mad., 560 ; 33 All , 255. 

In (1903) 31 Cal ,433 8 C W N 408, it was held that the widow was not bound to 

pay from her income family debts not incurred by her, marriage expenses, and costs of 
litigation for the estate ; these might be made charges on the inheritance. See also 18 I. C. 
958 (Mad.), 22 I. C. 304 (Cal.); (1910) 1 M W. N. 799 

In (1910) 61 C , 638 (Cal.), there were both the elements laid down in GARTH, C. J.’s 
judgment in this case, a necessity for repairs and insufiiciencv of the income ] 
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FULL BENCH BBFERENCE. 

The 6th June, 1884. 

Present; 

Sir Richard Garth, Kt., Chief Justice, Mr. Justice Mitter, 

Mr. Justice McDonell, Mr. Justice Prinser, 

AND Mr. Justice Wilson. 

Ambioa Pershad Singh and others.Judgment-debtors 

versus 

Surdhari Lai.Decree-holder. 

Limitation Act XV of 1877, art. 179, (cl. 4), sch. II— Step in aid of 
execution—Application for proclamation of sale. 

An application to a Court to issue a proclamation of .sale in respect of property already 
attached in execution of a decree, is an application, within the moaning of clause 4 of 
art. 179, sch. II, of Act XV of 1877, ‘‘to take some steps in aid of execution of the decree ” 

Chunder Coamar Roy\. Bhogobatti Prosonno Roy (I. L. R., 3 Cal., 235; 1 0. L. R., 
23), explained. 

This was a reference made on the 7th February 1884 to a Full Bench by 
Tottenham and Norris, JJ. The order of refeience was as follows;— 

This is an appeal against the order of the Subordinate Judge of Bhaugulpur 
by which he overruled the judgment-debtors’ plea that execution of a decree 
against them, dated the 4th of May 1877, was barred by limitation. 

[852] The application for execution was made on the 11th April 1883, a 
previous one having been made in due form on the 10th June 1879. 

The lower Court held that limitation was saved by an application made on 
the 1st of May 1880, for the issue of a proclamation of sale in respect of certain 
property then under attachment m pursuance of the formal application of the 
10th of June 1879. 

The ]udgment-debtois contended that the attachment was no longer subsist¬ 
ing, and that, therefore, the application of 1st May 1880 was not one in accor¬ 
dance with law. 

The lower Court erroneously supposed that the case was governed by the 
repealed Limitalion Act TX of 1871, because the decree was made before that 
Act was repealed. But it is quite clear to us that Act XV of 1877, which came 
into force and repealed the former Act on and from the Ist of October 1877, 
must be applied to this case. The decree-holder’s position, however, appears 
to us to be stronger under the present Act than under Act IX of 1871, so that 
the change in the law does not affect the correctness of the decision of the 
Iioint in question. The attachment having been held to be still subsisting on 
the let of May 1880, if the application of that date for the issue of a sale- 
proclamation was an application to the Court to take some step in aid of exe¬ 
cution of the decree, within the meaning of art. 179, sch. II, then undoubtedly 
the present application of the 11th April 1883 being within three years was in 
time* 

* Full Bench Rrlcrencc on Misoelianeous Appeal No. 283 of 1883 from a decimon of the 
Subordinate Judge of Bhaugulpur, daited the 9th June 1883. 
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That this was so, we should not have had the least hesitation in holding,, 
(cBC our opinion is clear on the point, but for the decision, laid before us, of a. 
Division Bench of this Court in the case of Joobraj Singh v. Buhoona Alnmba' 
see Koer (7 0. L. R., 424). In that case, which was also governed by Act XV 
of 1877, the learned Judges held that an application to the Court to sell attach¬ 
ed property did not fall under art. 179, but under art. 178." 

We consider it so clear that such an application does in fact ask the Court 
to take a step in aid of execution of the decree, and that it is a step essential 
to execution, that we are wholly unable [883] to assent to the ruling laid 
before us; and we are unable materially to distinguish the present case from 
that before the Court on that occasion. We think we cannot with propriety 
decide the case before us in a manner contrary to that which has once been 
declared by this Court to be correct, and which has been published as such ; 
and we accordingly feel bound to submit the case for the decision of a Full 
Bench ; the question being whether an application to the Court to issue a pro¬ 
clamation of sale in respect of property already attached in execution of the 
applicants’ decree is an application within the meaning of art. 179, sch. II, 
Act XV of 1877, to the Court to take some step in aid of execution of the decree. 

Mr. Handley (with him Mr. Twidale and Baboo Anund Gopaul Palit) for 
the Appellant. 

On the 11th July 1879 the property was attached, and the judgment- 
debtor obtained a postponement of the sale on the 22nd August for six months, 
the attachment remaining in force. After the expiry of the six months, the 
decrfee-holder took no steps to execute the decree until the Ist May 1880, when 
he applied to have the sale proclamation issued, and his present application is 
dated the 11th April 1883. I submit the issue of a proclamation of sale does 
not come within clause 4 of art. 179 of the second schedule of the Limitation 
Act at all. If it does come within clause 4, time runs from Ist May 1886 ; 
and, if not, time runs from the 11th July 1879, and the application therefore 
made on the lljih April 1883 would be out of time The lower Appellate Court 
have held that limitation was saved by the application of 1st May 1880, unless 
Act XV of 1879 extends the meaning of art. 167 of Act IX of 1871, there is 
nothing to point out that such an application as the present is within the 
Limitation Act. The case of Chunder Coomar Roy v Bhogobutty Prosonno 
Boy (I. L. B., 3 Cal., 235 , 1 C. L. B , 23) lays down that " an application to 
enforce a decree ” does not include applications of an incidental kind. There 
was no need for the judgment-creditor to have made an application for the 
proclamation of sale; the issuing of it should have been done by the Court as 
a matter of course, it being one of the ministerial duties of the Court to do so. 
The Code of Civil Procedure no- [864] where provides for such an application 
bv the judgment-creditor. As to what kind of application falls within the 
woi’ds of the Limitation Act—see Joobraj Singhs Bithooria Alambasee Koer 

* [Art. 178 


Description of application. 


Period of 
limitation. 


Time from which period 
begins to run. 


Applications for which no period Three years When the right to apply accrues ] 
of limitation is provided eli^where 
fn this schedule, or by the Code of 
Civil Procedure, section 930 
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(7 C L. B., 424); Govind Ghunder Goswamt v. Bungunmoney (I. L. E., 6 Cal., 
61); KyUisa Goundan v. Bamasam Ayyan (I. L. B., 4 Mad., 172); Vtthal 
Janardan v. Vithojirav Putla Jtrav (I. L. B., 6 Bora., 586) lays down that 
the Limitation Act does not apply to application to a Court to do what it has 
no discretion to refuse, nor to the exercise of functions of a ministerial character. 
In Ishivardas Jagjivandas v. Dosibai [I. L. B., 7 Bom., 316 (322) J the Judges 
agree with the two last cited oases. It is true that in Badha Prosad Singh v. 
Sundur Lall (I. L. B., 9 Cal., 644) the Court held that the deposit of nilamee 
fees was a step in aid of execution, but Toree Mahomed v. Mahomed Mabood 
Bux (I. L. E., 9 Cal., 730) lays down the contrary. In Mem Ghunder 
Chowdhry v. Brqjo Sundart Debya (10 C. L. E., 272) an application by a 
judgment-creditor to receive a sum deposited in Court is held not to be “ a 
step in aid of execution.” There is, however, a ruling to the contrary, viz., 
Venkatarayalu v. Narastmha (I. L. B., 2 Mad., 174). 

Nor do the sections in the Civil Procedure Code show that the issue of 
such a proclamation is a necessary application at all, or is the proclamation a 
matter which the Court should, as a matter of course, of its own accord see 
done ? Sections 230 and 235 are to be conformed to by the judgment-creditor. 
Sections 245, 248, 249, 286 and 287 are to be conformed to by the Courts; the 
different matters required by these last sections are the duty of the Court and 
not of the judgment-creditor. Not one of these sections lay down that an 
application for proclamation of sale shall be made by the judgment-creditor, 
that bein^ so, can it therefore be said that the application made on the Ist May 
1880 is ‘ a step taken in aid of execution.” 

Mr. 0. G. MuUtck and Baboo Durga Mohun Das for the Eespondents were 
not called upon. 

^ The Opinion of the Full Bench, which was as follows, was delivered by 

[85SJ Garth, C.J.— I think it clear that in this case the application made 
by the decree-holder on the Ist of May 1880 for the issue of a sale procla¬ 
mation was an application ” to take some step in aid of execution " within the 
meaning of clause 4 of art. 179 of the Limitation Act of 1877. 

The language of that clause is somewhat more comprehensive than that 
of clause 4 of art. 167 of the Limitation Act of 1871, but under either .\ct 
1 should consider that the application, which is the subject of the present 
reference, was not barred by time. 

I think it very probable that the construction which was put upon the 
latter clause in the case of Joubraj Singh v. Buhooria Alumbasee Koer (7 C. L. 
B., 424) may hav'c been induced by the language of the Full Bench judgment 
in the case of Ghunder Coomar Boy v. Dhogobutty Prosonno Boy (I. L. B., 
3 Cal., 235; 1 C. L. R., 23). 

It was said, I observe, in that judgment that the words " applying to 
enforce the decree” in art. 167 of the Limitation Act of 1871 meant the 
application (under s. 212 of the Code) by which proceedings m execution are 
commenced , but as I myself took part in that decision, and, in fact, delivered 
the judgment of the Court, 1 am enabled to say that this language was unduly 
narrow, and that it was used with reference to the particular point which wai 
then under discussion. 

That point was, whether the payment into Court of the costs of a procla¬ 
mation of sale by challan within the three years, coupled with an application 
for sale, which was made beyond the three years, was in itself the meaning of 
clause 4 of art. 167 of thb Act of 1871. 

m 
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The Full Bench held thab it was not, and it was with reference to this 
question that the judgment was pronounced. But there is no doubt, as I 
have said before, that the language of our judgment might well have been 
misconstrued. 

I think it clear that under either Limitation Act, but certainly under the 
Act of 1877, an application, such as was made in the present case, is an 
application either “ to enforce the decree "or “to take some step in aid of 
execution." 

fSSOj The point that Mr. Handley, who appeared for the appellant in 
this case, did his best to impress upon us was this : that the application to issue 
a proclamation being unnecessary by law, was no application at all. He 
contended that under s. 287 of the Code, the Court itself was bound to have 
issued the proclamation, without any action being taken on the part of the 
decree-holder. 

But in this, I think, he is in error, notwithstanding that the attachment 
had issued, the proceedings from time to time for the purpose of enforcing the 
sale must always be, and, as a matter of practice, always are, initiated by the 
decree-holder. 

The Court cannot ascertain of its own motion what the wishes of the 
decree-holder are, or what portion of the property he desires to sell, unless an 
application is made for that purpose 

As the rest of the Court are also of opinion that the application is not 
barred, and as this appears to be the only question in the case, we think that 
the appeal should be dismissed with costs 

Appeal dismissed, 


NOTES. • 

[ Following this 0 . 180 , it was held that the following were sufficient stops in aid of execu¬ 
tion to keep the decree alive .— 

An application for the sale of propertj under attachment then proceeding —(1889) 17 
Cal., 63, (1890) 16 Bom., 405 ; (see also 12 M L.J.. 24). 

An application for execution by arrest without a prayer to issue notice under sec. 248, 
C. P. C., 1882 when more than one year had elapsed from the date of the decree, (1909) 10 
C. L. J., 19; ‘ battamemorandum ’ for the issue of sale proclamation, distinguishing 25 Bom., 
C39, where there was no application oral or written (1905) 28 Mad , 399 , see also (1897) 22 
Bom., 722 ; (1896) 23 Cal., 374 ; payments by Collector in whose management the estate was 
placed, (1894) 19 Bom., 261. 

Compare with these, the following — 

“ In some cases, it may be possible to determine by reference merely to the nature of the 
step which the Court is invited to take, whether it will or will not aid the execution. For 
example (see 10 Cal., 861) * ' * On the other hand, as observed in 20 Cal, 256, 27 Cal., 
286, when a decree-holder asks the Court for the postponement of a sale, ho invites the Court to 
take a step which, if taken, does not aid but rather retard the execution. But, there may be 
oases in which the step which the Court is invited to take may be of an ambiguous or neutral 
character, if considered apart from the surrounding circumstances, and the granting of leave 
to a judgment-creditor to bid at an execution sale appears to me to fall within this class of 
cases,” per MOOKEBJEE, J. in (1905) 3 C. L. J., 240. 10 C. W. N., 209. 

An application by a decree-holder who has purchased a property in execution of his own 
decree, for confirmation of the sale, is not an application to take some steps in aid of execu¬ 
tion of the decree, (1904) 31 Cal., 1011.] 
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APPELLATE CIVIL. 

The 7th June, 18S4, 

Present : 

Sir Richard Garth, Kt., Chief Justice, and 
Mr. Justice Beverley. 


Ram Charan Buhardar and others.Plaintiffs 

verms 

Reazuddin and others.Defendants.”^ 


Res judioata— Issue adiHsedly left undecided in former suit. 

In 1878 A, as the auction-purchaser of a taluq, sued .35 persons tor possession of a part 
of this taluq. In this suit the issues raised were—(1) whether A had purchased the whole 
taluq, or an eight-anna share of the right, title and interest of the judgment-debtors therein ; 
(3) as to the correctness of the boundaries of the taluq as given in the plaint. The Court held 
that A had purchased the right, title and interest of the judgment-debtors in the taluq, and 
as it appeared that some of the defendants were not judgment-debtors, and as it did not appear 
what portions of the taluq were held by the several defendants, the Lower Appdlate Court 
dismissed the suit, with liberty to the plaintiff to bring a fresh suit within the proper time 

[8B7] In 1880 A brought a fresh suit against 16 of the same defendants and 19 others, lor 
possession of a portion of the same taluq. The issues raised were—(1) whether the suit was 
barred under a. 13 of the Code , (2) whether A had purchased the whole or a portion of the 
taluq ; (3) whether the defendants were in possession of all the disputed land, and, if not, 
w&at portions of the taluq were held by the several defendants , (4) as to the correctness of 
the boundaries of the taluq. 

The Munsiff held that the suit was not barred, and on the merits gave A a decree. The 
Subordinate Judge held that the suit was barred, and refused to go into the merits. 

Held that the question, whether A had purchased the whole or only a portion of the 
taluq, was rea-judicata, but that the question, as to to what lands A was entitled to by virtue 
of hiB purchase having been left undecided in the former suit, A was entitled to a decision bn 
that point. 

In 1878 one Ram Charan Buhardar, as the auction-purchaser of a certain 
taluq, sued 35 persons for possession of a part of this taluq, from which he had 
been dispossessed. 

The issues framed in this suit, were— 

(1) Whether the plaintiff purchased the whole taluq in suit and obtained 
possession of three kanis of land only, the remainder being held and possessed 
by the defendants without right; or whether the plaintiff purchased an eight- 
anna share of the taluq, and the right, title and interest of the judgment- 
debtors therein ? 

(2) Has the plaintiff given correct boundaries of the taluq' in suit, or has 
he wrongly included lands of various other taluqs in his plaint ? 

Evidence was taken, and the Munsiff found that the plaintiff had not 
purchased the tenure itself, but only the right, title, and interest of his 

* Appeal from Appellate Decree No, 2517 of 1882, against the decree of P. Rees, 'Em! 
Judge of Noakhali, dated 10th of August 1882, reversing the decree of Baboo Koruna Mov 
Banerji, Sadder Munsiff of Boodharam, dated the 27th of June 1881, ^ 
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judgment-debtors therein; and that as the plaintiff had failed to prove 
the specific lands held by the judgment-debtors, he dismissed the suit 
“ without prejudice to the plaintiff’s right to bring a fresh suit for possession 
of the lands of the taluq in suit distinctly ascertained.” The plaintiff appealed 
against the decision, but the judgment of the lower Court was upheld by the 
Subordinate Judge. ^ 

On the 13th August 1880, Earn Charan Buhardar brought a fresh smt in 
the same character against 30 defendants, for possession of 14 plots, which he 
alleged belonged to the taluq he had purchased 

[858] Sixteen of these defendants contended tliat the'suit was barred by 
the former suit of 1878, which had been brought against them and 19 others. 
The issues framed in this suit were— 

(1) Whether the suit is barred as res judicata 

(2) Whether the plaintiff has purchased the entire tenure or a portion 
of the taluq, and if the latter, what is the share purchased by him 

(8) Whether the defendants were in possession of all the disputed lands, 
and, if not, what portion of what plot is in whose possession 

(4) Whether the boundaries of the disputed land are correct ^ 

(5) Whether the defendants obstructed the plaintiff m taking possession 
of the land 

The Munsif found that the first suit was dismissed for " misjoinder and 
non-joinder,” and that the subject-matter in issue had not been finally heard 
and determined so as to bar the second suit, and that therefore the plea of 
“ res judicata ” failed , and on the merits he found that the plaintiff had puif- 
chased the entire taluq, and he, therefore, gave the plaintiff a decree. 

The defendants appealed to the Subordinate Judge, who held that the 
suit was barred under s 13 of the Civil Procedure Code, and refused to go 
into the other issues 

The plaintiff appealed to the High Court 

Baboo Chunder Madhub Ghose for the Appellant. 

Baboo liatneswar Sen for the Respondents 

The Judgment of the High Court was delivered by 

Garth, C.J. —In this case the plaintiff sued for possession of certain lands 
on the allegation that they appertained to a certain taluq, which be had pur¬ 
chased at an auction sale in execution The defence raised several pleas, one 
of which was that the suit was barred by tes judicata. The first Court over¬ 
ruled this plea and decided the case upon its merits. The lower Appellate 
Court, however, has held that the plea of res judicata is fatal, and has dis¬ 
missed the suit on that ground. 

The plaintiff appeals to this Court 

Now, what appears to have taken place in the former suit [859] is 
this. In 1878 the present plaintiff framed his plaint on somewhat similar 
allegations to those in the present case, and the issues fiamed in that 
suit related—(1) to the extent of the rights which the plaintiff had actually 
acquired by his purchase ; and (2) to the correctness of the description of the 
lands sought to be recovered. As to the first point, the Munsif decided that 
the plaintiff had purchased the right, title and interest of the judgment- 
debtors in the entire taluq. But as to the second point, inasmuch as it appeared 
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that tome of the defendantSt who were part owners of the taluq, and who 
were pfroved to be in exclusive possessiod of specific portions thereof, ware not 
judgment-debtors, and as thp plaintiff had not excluded the lands held by 
those defendants from the property described in his plaint, the Court found 
itself unable to give the plaintiff any relief, and accordingly dismissed the suit 
*' withput prejudice to plaintiff’s bringing a fresh suit for possession of the 
lands of the talu<f in suit distinctly ascertained.” 

Against this decision the plaintiff appealed, and the Subordinate Judge 
seems to have come to much the same conclusion as the Munsif. He found 
that the plaintiff could not get khan possession, as he had not specified the lands 
which were exclusively in the share of the judgment-debtors , and that he 
could not get a decree for joint possession with the other part owners, 
because he had not specified the extent of the shares of his judgment-debtors. 
He, therefore, dismissed the appeal with the remark ; “ According to the cir¬ 
cumstances of the case the plaintiff can bring a fresh suit properly within time.” 

The effect of the former litigation, therefore, was this. It established 
the fact, as against some of the defendants in that suit, that the plaintiff had 
purchased the rights of bis judgment-debtors in the entire taluq, and not only 
in an eight-anna share theieof , and so far that decision is res judteata. But 
^ on the further and more important point, vis., as to what lands plaintiff was 
entitled to possession of by virtue of his purchase, the Courts found them¬ 
selves unable to come to a decision by reason of errors of form in the frame of 
the suit. They, therefore, refrained from deciding that point, and left it to the 
plaintiff to bring a fresh suit, framed in such a manner that the Court might 
be able to two] grant the relief sought. It may be that in the former suit both 
Courts ought, properly speaking, to have insisted on proper issues being raised, 
and to have tried those issues upon the best evidence that the parties could 
adduce. • But we are not prepared to say that the course taken by those 
Courts was ultra vtres. Thsy considered, rightly or wrongly, that they were 
not in a position to try the main question in the cause, and it is clear that a 
question^, which was advisedly left undecided in the former suit, cannot be 
said. to have been heard and finally decided within the meaning of s. 13 of 
the Code. 

As we understand, the plaintiff has now come into Court “ with a plaint 
corrected according to what the Munsif had shown to be essential to his 
success,” and the first Court has been able to give a decree upon that plaint. 

The lower Appellate Court has refused to try the case upon its merits, 
having found the issue as to res jiidtcala against the plaintiff. We think 
that this judgment must be set aside, and the case remanded to the lower 
Appellate Court for trial of the remaining issues. The costs of this appeal 
will follow the result. 

Case remanded. 

NOTES. 

{Sm also the following cases*(1889) 14 Boin., 31 (89); (1898) 8 O.G., 273 (275); (1900) 
25 Bom., 118 (124); (1887) 9 All., 690; (1888) 11 All., 187.] 
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PRIVY COUNCIL 

The 21st February, 1884. 

Peesent: 

Sir B. Peacock, Sir R. P. Collier, Sir R. Couch and Sir A. Hobhouse. 

GurudasPyne and Ram Narain Sahu. 

[On appeal from the High Court at Fort William m Bengal.] 

Limitation Act, IX of 1871, sch. II, arts. 48, 60 and 118. 

The defendant, as an agent, sold goods entrusted to hira by his principal, who died 
after a decree had been made against him for their conversion ; and, as agent for the repre¬ 
sentative of the deceased, retained the proceeds, which the decree-holder had an equitable 
right to follow ill the agent’s hands, Held, that neither Art. 48* of sch II of act IX«of 1871, 
fixing the limitation of three years to suits for moveable property acquired by dishonest 
misappropriation or conversion, nor art 60 T of the same schedule, fixing the limitation of 
throe years to suits for “ money payable by the defendant to the plaintiff,” and to suits 
for ‘‘ money received to the plaintiff’s use,” were applicable to the present suit, but that, as 
a suit for £861] which no period of limitation was provided elsewhere, it fell within art 118 I' 
of the same schedule, fixing for such suits the limitation of six years 

Appeal from a decree of a Divisional Bench of the High Court (4th July 
1878), reversing a decree of the Subordinate Judge of the Midnapore 
District (12th September 1876). 

The questions raised in this appeal related to the law of limitation under 
Act IX of 1871, to a claim for the proceeds of the sale of goods, wrongfully 
converted by a deceased person, against whom a decree had been obtained on 
that cause of suit, such proceeds being in the hands of the defendant, who held 
them as agent for the representative of the deceased. 

*£Art. 48 - 


Description of suit 


Period of 
limitation 


Time when ponod 
begins to run. 


For moveable property acquired 1 Three years . . Whou the property is demanded 
by theft, extortion, cheating or [ and refused ] 

dishonest misappropriation or con¬ 
version. I 

t£Art. 60 

For money payable by the defen- Three years .. When the money is received.] 
dant to the plaintiff, for money 
received by the defendant for the 
plaintiff’s use. 


t£Art. 118 


Suit for which no period of limi¬ 
tation is provided elsewhere in this 
schedule. 


Six vears 


When the right to sue accrues.] 
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Mr. 22. V. Doyne appeared for the Appellant, the defendant in the snit, 
on whose behalf he contended that the sale, having taken place in 1870, and 
the suit having been brought in 1876, the plaintiff’s claim was barred by limita¬ 
tion under art. 48, or art. 60, of the second schedule of Act IX of 1871, the 
law of limitation then in force. 


The Eespondents did not appear. 

Their Lordships’ Judgment was delivered by 

Sir B. Peacock. —Their Lordships are of opinion that the judgment of 
the High Court ought to be affirmed. 

It appears that, as far back as March 1865, Modhoosoodun, who was the 
brother of the present appellant, had taken some 1,260 logs of timber which 
belonged to the plaintiffs, and converted them to his own use. Soon after that 
a suit 1^0. 10 of 1865 was brought by the plaintiffs against Modhoosoodun 
and another for the conversion of the timber, and a decree was obtained on the 
30th March 1868, for the sum of Es 26,200, m favour of the plaintiffs That 
decision was appealed from to the High Court, which, in January 1869, reversed 
the decree. An appeal was preferred to Her Majesty in Council, and on the 
I2th December 1873 the decision of the High Court was reversed, and the 
decree of the first Court established, namely, that the plaintiffs were to recover 
a sum of Bs. 25,200 from Modhoosoodun and the other defendant In the 
meanwhile Modhoosoodun had died, and the decree in the Privy Council was 
against his widow, as his representative, that the Rs 25,200 1:862] should he 
recovered from her. Subsequently an application was made to the District 
Court of Midnapore to execute the decree, and certain property was attached 
which the present appellant claimed as his separate property Only a very 
small porfion of it was held liable to the decree, and the rest was ordered to be 
given up. Upon that, the present suit was instituted for the purpose of trying 
whether the plaintiffs had not a right to execute their decree against the property 
mentioned in the attachment, and which had been ordered to be given up. 
The plaintiffs, however, did not rely merely on the fact that they had obtained 
the decree, and that the property was liable to be seized. but they made a 
further allegation, and stated that “ Gurudas Pyne,” the present appellant, and 
the defendant in the suit, “ was benefited by the aforesaid timber taken by the 
Kurla Modhoosoodun, and, after the death of Modhoosoodun, himself sold the 
aforesaid timbers, and appropriated the moneys obtained by the sale of tlie 
aforesaid timbers, and regularly conducted the aforesaid case. Both the 
brothers are, for the reasons mentioned above, answerable under the decree we 
have obtained in the aforesaid case for the aforementioned acts, although the 
name of Modhoosoodun alone was mentioned in that decree , and therefore we 
are fully entitled to realize the whole amount by the sale of the properties of 
both the brothers.” Strictly speaking, the claim was to realize the decree from 
the property of the defendant. The first Court held that a portion of the jiro- 
perty which was claimed by the defendant was liable to the execution, but that 
a great portion of it was not. Upon that an appeal was jjreferred by the 
plaintiffs to the High Court, and notice of objections was given by the defen 
dant The High Court held that, notwithstanding the sale of the timber by 
the defendant, and his receipt of the assets which were derived from the sale, 
he was not liable to have his property attached and sold under the execution 
against his brother: but they went on, and said : “ But although the plaintiffs 
have been ill-advised in bringing their suit in the particular form adopted by 
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them, and though we are unable to give them the particular form of relief desired, 
we think, that on the facts proved, we ought, if we can, and that we are able 
to grant them such relief as they C863] would have been entitled to obtain on a 
properly drawn plaint.” It is quite clear that in this case the plaintiffs did 
rely in their plaint upon the fact that the defendant had sold the timber, and 
hod received the proceeds. 

That the defendant understood the plaint as intending to make him liable 
is dear, for in his answer he says • “ Afterwards the case of the plaintiffs 

was dismissed by the Honourable High Court, and an order being passed to 
release the timbers from attachment, I, according to the permission of Moti 
Dasi ”—that is, the widow of . Modhoosoodun—“ sold the timbers and paid 
her the moneys that were realized by the sale of the timbers, and took a receipt, 
and she repaid me the moneys I had expended. But the plaintiffs, notwith¬ 
standing these facts, are unjustly placing upon me the liability by falsely 
alleging that I, as a sharer, conducted the aforesaid suit, and that I myself 
took the moneys realized by the sale of the timbers ” He knew that the 
plaintiffs intended to make him liable because he had taken the moneys realized 
by the sale of the timbers It is found by the first Court, that ” the payment 
of money to Moti Dasi being disproved, it must be presumed to be in the hands 
of the defendant, who is the active male member of the house ” Therefore, 
according to that finding, the money, which was the proceeds of the sale of the 
timber, was in the defendant’s hands, and the plaintiff by his plaint showed 
that he intended to make the defendant responsible, because he had got the 
assets which were produced from the sale of the timber. 

Then the judgment of the High Court proceeds thus “ It is quite clear 
tliat, Modhoosoodun having misappropriated the plaintiffs’ timber, the value 
of the same came into the hands of Gurudas, his biother, whence it ought Jo 
have passed into the hands of Moti Dasi, and from her the plaintiffs might 
have obtained it in execution of their decree We find on the facts that 
Gurudas has retained the Es. 22,000 received by the sale of the timber, and 
this money is the plaintiffs’ property. • If a portion of it has been invested in 
the lands which the plaintiff's seek to sell, then such lands belong to them in 
equity. Whether Gurudas has aiipropiiated the money without the consent 
of Moti Dasi, or whether he has done so in collusion with her with [864] the 
object of defeating the plaintiffs’ attempt to execute tlieir hard-won decree, the 
Court ought to compel him to disgorge the amount We, therefore, set aside 
the decree of the lower Court, and in lieu of it we make a decree with costs in 
favour of the plaintiffs againt the defendants jointly and severally for the sum 
of Rs. 22,000, which plaintiffs will be entitled to realize in execution ” They 
therefore, give against the two defendants, the present appellant and the widow, 
a decree for the Rs. 22,000, which was the amount which the defendant had 
received, and which they find that he held from the proceeds of the timber of 
the plaintiffs. 

Their Lordships think that the plaintiffs had a right to follow the proceeds 
of their timber, and, the defendant having received the money, and not having 
paid it over to Moti Dasi, they have a right to recover the amount from him 

Mr. Doyne has contended—and certainly there was a good deal of weight 
in his argument—that a suit to recover the amount would have been barred bv 
limitation. He said that the timber was sold as far back as the year 1870 , 
that this suit was brought in 1876 ; and that consequently nearly six years had 
expired. He contended that if the defendant was liable to the plaintiffs, he was 
liable only for money had and received to the plaintiffs’ use. He relied upon 
art. 48, sch. II of Act IX of 1871, and also upon art. 60. Article 48 is: 
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“ For moveable property acquired by theft, extortion, cheating, or dishonest 
misappppriation or conversion.” Their Lordships think that the case does 
not come under that article. There was no dishonest misappropriation or con* 
version. The defendant sold the timber on account of his brother ; he held the 
proceeds on account of the widow; and there was np dishonest misappropriation, 
although the plaintiffs had a right, finding the money in his hands, to attach 
it and make him responsible to them. 

Article No. 60 is • “ For money payable by the defendant to the plaintiff; 
for money received by the defendant for the plaintiffs’ use.” Mr. Doyne con¬ 
tended that in this case the money was received for the plaintiffs’ use when the 
defendant sold the timber in May 1870 ; but that appears to their Lordships 
not to be the case. When he sold the timber he w as selling it as the agent 
of Moti Dasi, and he received the money for her. The [866] suit is to en¬ 
force an equitable claim on the part of the plaintiffs to follow the proceeds 
of their timber, and, finding them in the hands of the defendant, to make 
him responsible for the amount. That does not fall either within arts. 
No. 60 or No. 48 , but comes within art. 118, as “ a suit for which no period of 
limitation is provided elsewhere in this schedule,” and for suits of that nature 
a period of six years is the limitation. Their Lordships think that the plain¬ 
tiffs had a right at any time within six years from the time when the defendant 
received the money to hold him responsible to them for the amount so long 
as it remained in his hands ; they might have given him notice not to pay it 
over, and held him responsible in equity if he had done so. 

Their Lordships will, therefore, humbly advise Her Majesty that the deci¬ 
sion of the High Court be affirmed apd this appeal dismissed. As no appearance 
has been entered for the respondent, there will be no costs of this appeal. 

• Their Lordships think it right to add a declaration that any money which 
may be recovered under this decree shall be treated in part satisfaction of the 
former decree against Modhoosoodun, or his widow, in the same way as if it 
had been levied under that decree, and vice versa. 

Solicitors for the Appellant. Messrs. Lambert, Fetch, and Shakeapear. 

Appeal dismissed 


notbs. 

[ In the following cases art. 120 was held applicable following this case .—(1912) P. R., 

I. (1912) P. W. R., 33: 13 I. C., 930; (1909) 31 All., 429 2 1 C , 118 , (1892) 15 Mad , 
382 , (1892) 20 Cal., 51 P. B. ; (1891) 13 AU., 368 , (1886) P B , 96 , (1884) 7 All., 25. 

The case of Mahomed Wahib v Mahomed. Ameer (1905) 32 Cal , 527 . 1 C. L. J., 167, 
contains a full discussion of the scope of art. 62 of the Limitation Act, 1908, by MOOKKRJKE, 

J. In that case the suit was for the recovery of money which was received by the dofondant as 
the plaintiff’s co-mortgagee and this was held to fall within art. 62 ; the case of 10 Cal., 860, 
was distinguished on the ground that here the plaintiff had a mere’ equitable claim to follow 
money in the hands of the defendant which when received was not received for the plaintiffs’ 
usa. ’ 

In (1907) 30 Mad., 459 . 17 M. L. J., 452, it was held that a suit by an assignor for 
recovery of money received by the assignee of a mortgage bond from the mortgagor under an 
assignment ab irntto void was a suit for money had and ^received within Art. 62. This case 
was distinguished on the ground that here the plaintiff as the person rightfully entitled to 
the money was pursuing it in the hands of the defendant as the actual party in possession 
thme of at the time.] 


588 



THB “mABT STUABT*’ V. THE "NEVADA” [1884j I.L,R. 10 Cal. 886 

ti0 0al.86S ] 

VICE-ADMIRALTY APPELLATE JURISDICTION, 

The 23rd June, 1884. 

Present: 

Sib Richard Garth, Kt., Chief Justice, and 
Mr. Justice Cunningham. 

In the matter of the British steamship or vessel " Mary Stuart.” 

The “ Mary Stuart”.Impugnant 

versus 

The “ Nevada ”.Promovent.' 

Vtce-Admiralty — Action \n rem— Owner indirectly impleaded — Totoage 

Contract 

The “MS a nteam tug, was hired to tow the barque “ N." down the Hughh, and m 
consequence of the negligence of the manter of the tug whilnt so employed, and of his wilful 
disobedience to the order of the pilot on board the “ N.,’’ the latter ran foul of a sailing vessel 
the “ S. P.,” oonsiderablo damage being done to both sailing vessels. 

[8M] The “ S F ” took proceedings against the “ N ” for the damage sustained, and 
an action tn tent was brought (pending the proceedings taken by the “ 8. F ”) by the “ N." 
against the tug to recover damages, including any damages that the “ N." might have to paj 
to the owners of the “ 8 P.” 

The defence set up by the tug was, protection under its towage contract, which was to the 
efiect that the proprietors of the tug should not be responsible, under any circumstances, for 
any loss or damage to anv vessel whilst in tow of the tug, whether the same should h%ve 
happened through the default of the master oi other sailors, etc., of the tug, or through the 
inocsupetence or want of skill of the pilot in charge 

The Court below held that the accident was due to the wilful disobedience of the master 
of the tug 111 not dbeviiig the pilot on board the “N ," and that such misconduct was a 
“ default ’’ within the meaning of the clause in the towage contract , but inasmuch as the 
action was one in i-em, and not against the proprietors, the clause was no answer to the suit. 

Held, on appeal, that the clause was a sufficient answer ; for that, although in every case 
of a proceeding in rem the siut is directly against the ship itself, still the owner of the ship 
must always be considered as indirectly impleaded 

Appeal against the judgment of Mr. Justice Norris, dated the 14th August 
1883. 

This was a proceeding in rem brought in the High Court in its Vice- 
Admiralty jurisdiction. 

The promovent stated that on the 20th September 1882 the British 
barque “ Nevada,” of the Port of Halifax in Nova Scotia, was proceeding 
down the river Hughli in tow of the tug steamer “ Mary Stuart,” the ‘Nevada ” 
being in charge of a pilot, and the "Mary Stuart ” under command and in 
charge of her master. That about 7 P.M. on the same evening (it being bright 
and clear at the time) the " Mary Stuart ” with the “ Nevada ” in tow 
approached the British ship " Savoir Faire” (having the " Savoir Faire ” about 
two points on their starboard bow), which was at anchor in Diamond Harbour 
on the southern side of the navigable channel with her bead up-stream, bearing 
west, the tide being about half ebb and running from three to four knots 
an hour. 

* Appeal No. 34 of ISSSfroma judgment of Mr. Justice NOBBTS, dated the 14th August 1888. 
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That when the tug was about 150 yards from the “ Savoir Faire,” the 
master of the tug, without any order from the pilot on board the “ Nevada,” 
suddenly ported her helm, thereby turning the tug in a direction 
to cross the bows of the “ Savoir Faire,” and [867] that, thereupon, 
the pilot shouted out to the tug to put her helm starboard, but the tug 
continued on her course, and both it and the “ Nevada” were consequently 
taken across the bows of the,“Savoir Faire,” the tug narrowly escaping 
collision with her, whilst the “ Nevada ” fell portside on the bows of the 
" Savoir Faire,” carrying away the latter’s jibbooin and part of her headgear and 
doing other damage , whilst the jibboom and headgear of the “ Nevada ” were 
also carried away, her bowsprit and foremast started, and she was otherwise 
considerably injured. 

It was further stated that the owners of the “ Savoir Faire” had an'ested, 
and preferred a claim for damages for Es. 15,000 against the “ Nevada,” which 
was then pending, and the promovent, therefore, claimed to be entitled to 
recover in this action, in addition to the damages claimed for the damage done 
to the “ Nevada ” in the said collision through the negligence of the tug, any 
damages and costs that the promovent might have to pay to the owners of the 
“ Savoir Faire ” 

The impugnant denied that there had been any mismanagement or unskil- 
fulness of navigation on the part of the master of the tug, and stated that the 
pilot of the “ Nevada,” being aware, and having approved of the course first 
taken by the “ Mary Stuart ” to pass on the portside of the “ Savoir Faire,” the 
responsibility of the collision rested entirely with the “ Nevada ” , it being 
due to the improper and unskilful conduct of the “ Nevada ” in putting her 
helm hard a-starboard when the helm of the “ Mary Stuart ” was hard a-port; 
and the amount of damages was disputed 

The contract under which the “ Mary Stuart ” was engaged by the agents 
of the “ Nevada ” to tow out the “ Nevada” from Garden Beach to the Eastern 
Channel Light, contained the following clause “ The proprietors are not to be 
responsible, under any circumstances, for any loss or damage w'hich may be sus¬ 
tained or occasioned by any vessel whilst it is in tow of any of their tugs, whe¬ 
ther the same shall have happened through the act or default of the master of 
the tug, or any engineer or other servants or otherwise,” and the impugnant 
claimed shelter under this clause 

The Court sat with two assessors. 

[868] Mr. Phillips and Mr Bonnerjee for the Promovent 

Mr, Hifl and Mr Sale for the Impugnant. 

The assessors were of opinion that the collision was entirely due to the 
negligence of the master of the tug, and in this opinion the Judge concurred. 

Mr. Justice NORRIS (after concurring with the assessors on the question 
of negligence), continued.—“ The only question remaining for disposal in this 
case is, whether the impugnant is relieved from all liability in respect of the 
collision that happened on the 22nd September 1882, by virtue of the 22nd' 
condition contained in the towage contract, (the learned Judge here cited the 
condition as set out above). Mr. Phillips for the promovent argued that the 
contract could not operate to relieve the proprietors of the tug from the conse¬ 
quence of an accident caused by the disobedience of the master of the tug to 
the lawful orders of the pilot in charge of the tow. I am of opinion that the 
word ‘ default ’ is wide enough to cover a case of such disobedience. Mr. Phillips 
further arghed that, this being an action in rem and not in personam, the 
condition would not apply. A condition such as this must be construed most 
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sfcron^ly against those who rely upon it, and I am of opinion that, if the owners of 
the ‘ Mary Stuart " wished to protect herself from the consequences of negli¬ 
gence or default on the part of her captain, they should have said so in express 
terms. I have already found that the collision was caused by the negligence 
of the captain of the tug: there m^st be judgment-for the promovent with costs, 
and the usual reference to the Registrar as to tlie amount of damages.” 

The impugnant appealed. 

Mr. Sale and Mr. Hill for the Appellant. 

Mr. Sale ,—According to the principle of maritime law, the ship is only 
responsible when, in the first instance, the master is liable A person’s property 
is not liable unless the owner is liable. The ship’s liability attaches only 
through the liability of her owners —Ihe Druid (1 Rob. Adm. Rep., 391), the 
action there was one tn rem, and the facts were [869] verj strong as against 
the steam tug. On p. 399, the Court says . “ The liability of the ship and 

the responsibility of the owners (in suits whicli arise from circumstances 
occurring during the ownership of the person whose ship is proceeded against) 
are convertible terms ; the ship is not liable if the owners are not responsible, 
and vice versd. No responsibility can attach upon the owners, if the ship is 
exempt and not liable to be proceeded against. 

[Garth, G.J.—That case merely says that neither the ship nor the 
master could be made answerable for acts which were out of the range of the 
employment of the master.] 

The case of the United Service (L. R., 8 P. D. 5G) is a case on a towage 
contract, and the words of the contract are similar to ours ; it was there held 
that the owners of the tug were protected by notice from liability. It is true 
that the action was in personam, but 1 submit that this makes no difFerencer; 
the liability m rein can only attach through the liability in personam in the 
first instance, and if the owners contract themselves out of all liability, then 
no liability attaches to the ship. 

As to the nature of maritime liens on ships, they are inchoate at the time 
the lien attaches, and may be enforced by proceedings in rem. The Bold 
Buccleugh (7 Moo. P. C. 267) decides that in ease of damage caused by collision, 
such damage creates a hen on the ship I refer to this case to show what is 
the nature of this lien, and whether it is not competent to the parties to 
contract themselves out of liability A maritime hen is defined on p. 284 as 
“ a claim or privilege upon a thing to be carried into effect by legal process,” 
and that process is a proceeding in rem I submit (1) that no hen was created 
in favour of the owners of the “ Nevada ” in consequence of the collision, because 
a lien is a simple privilege given to vessels injured, and the other party may 
contract themselves out of it; (2) that nothing turns on the fact that the matter 
comes up before the Court as a proceeding in rem, because it is doubtful 
whether there can be a lien in proceedings m rem, because lien depends on 
whether the owners intended to exclude themselves from all liability. 

[870] Mr. Phillips (with him Mr. Bonnerjee) for the Respondents.—In 
the case of The Druid the master was not acting as master of the ship in what 
he did ; it would have been the same if a stranger had acted in that way. 
Moreover, that was not such a case as would make a vessel liable , the suit 
was against the ship and the ship-owner. 

The liability of the ship is not treated apart from the liability of the 
ow^rs, and it does not attach through the liability of the ship as Mr. Sal^ 
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has said. Mr, Sale also virtually asks the Court to add the words "proprietor and 
the tug ” to the words of the contract. We have not recovered against the 
owner personally in the Admiralty Court, and can the Court now insert these 
words. The case of the Bold Bitcoleiigh is not in point; it only establishes 
the ground of maritime liens. 

If the tug had refused to take us down the river at all, the persons who 
had hired the tug out to us would not be liable if Mr, Sale’s argument is correct. 
The case of the United Service was a common law action, and has no 
bearing therefore on our case. 

I say that this being an act of disobedience, it is not one of the matters 
that the parties meant to guard themselves against. On the question of 
construction of such contracts as the present, see Hayn, Boman and Co. v. 
Cnlhford (L. B., 4 C. P D , 182) 

Mr. Hill in reply.—Disobedience is a clear default, and we say we are 
not liable for default. The case of The Druid is in point, it was an action 
brought against the steamer alone , the words used by Dr. LushingtON in the 
judgment in inverted commas against the “ship and ship-owner,” are only 
there adopted for the sake of an argument 

Judgments were delivered by Gabth, C.J., and CUNNINGHAM, J, 

Garth, C. J.— This is an appeal from a ludgment of Mr. Justice NOBEIS 
in a cause depending on the Original Side of this Court in its vice-admiralty 
jurisdiction 

It was a suit in rein, promoted by the master of the British ship " Nevada ” 
against the *' Marv Stuart ” for damages sustained by the “ Nevada ” under 
these circumstances. 

[8711 The “ Mary Stuart ” is a steam tug belonging to the Port of 
Calcutta, of which Captain Thomas was the master. 

She was hired on the occasion in question to tow the “ Nevada” down 
the river; and it was alleged by the promovent that in consequence of the 
negligence of the master of the “ Mary Stuart,” and of his wilful disobedience 
of orders, which he was bound to obey, the “ Neyada ” ran foul of a vessel, 
called the “ Savoir Pairo,” and considerable damage was caused to both vessels. 

The “ Savoir Faire ” took proceedings against the “ Nevada ” for the 
damages which she sustained in the collision, and this suit was brought 
against the.“ Mary Stuart ” to recover those damages, as well as compensation 
for the injury which the “ Nevada ” herself had sustained. 

The answer made by Mr. Sutherland, who was the owner of the " Mary 
Stuart,” was two-fold :— 

1st. —That the master of the tug had been guilty of no negligence; and 

iindly, —That the tug was protected by clause 22 of the Contract of 
Towage, which had been entered into by the owners of the tug with the 
“ Nevada’s ” agents. 

That clause was part of a general form of contract which was used by the 
proprietors of the “ Mary Stuart ” in all cases when their tugs were employed, 
and it was in these words :— 

“ The proprietors are not to be responsible, under any circumstances, for 
any loss or damage which may be sustained or occasioned by any vessel 
whilst it is in tow of any of their tugs, whether the same shall have happened 
through the act or default of the master of the tug, or any engineer, or other 
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servants, or otherwise, or through the incompetence or want of skill or care of 
the pilot in charge of the vessel.” 

The trial took place before the learned Judge and two nautical assessors, 
and as to the first question they decided that the collision took place through 
the improper conduct of the master of the tug m wilfully disobeying the orders 
of the pilot on board the “ Nevada,” which orders he was bound to obey. And 
with C872] regard to the other question arising upon the 22nd clause of the 
Contract of Towage the learned Judge decided •— 

2sf. — that the misconduct of the master was sa dcfaali within the mean¬ 
ing of the clause, but 

iindly. —that as this was a proceeding in rcm, and not against tiie proprie¬ 
tors, the clause was no answer to the suit 

The Court therefore pronounced in favour of the “ Nevada,” and it was 
referred to the Begi^trar to ascertain the amount of damages. 

From this judgment the impugnant has appealed upon the second point 
only , and it has been contended by Mr. Sale on his behalf that, as the 
proprietors would be the sufterers, if the tug w'ere held responsible, the clause 
in question was intended to, and did in point of law operate to, protect them. 

Having heard this point fully argued, and having taken some time to 
consider ray judgment, I had at first arrived at a conclusion in favour of the 
respondent. 

It seemed to me that the towage contract, which consists of certain 
regulations, prepared by the owners of several tugs in the Port of Calcutta, is 
of a very one-sided character. • 

I think that it should be read most strongly against tlie owners of the tug , 
and that, as regards the protective clause, with which we are dealing, its 
meaning and effect ought not to be extended beyond what its language strictly 
warrants. 

Having regard to the circumstances which occurred in this case, the owners 
of the “ Nevada,” in the absence of anv agreement to the contrary, would 
have had three remedies ‘— 

1st. —They might have sued the master of the tug , 

Undly.— They might have sued the proprietors of the tug , and 

3rdly. —They might have taken the course which they did, and sued the 
tug itself in a maritime Court. 

That being so, it seemed to me that, according to the strict language of 
the clause in question, the proprietors were protected against one only of 
these suits. 

The clause would clearly have been no answer to a suit against the 
master , and I was unable to see why it should aflford any answer to a suit 
against the ship, unless the liability of the proprietors, and the liability of the 
ship, meant substantially the same thing. 

[873] There are undoubtedly many cases of collision, where the ship 
W’ould be liable, and the owners would not, as, for instance, whole a ship is 
chartered out and out, so that not only the possession of the vessel, but the 
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Appointment of fcbo raasfeer and crow is vested in the charterers. No action 
could then be brought against the owners for damage caused through the 
improper management of the ship, although a suit might be brought against 
the charterers, or proceedings in rem might be taken against the ship. [See 
Scott V. Scott (2 Stark, 438) and the Ticonderoga (Swab. 215).] 

And as a proof that the responsibility of the owners is a different thing 
from the responsibility of the ship, it has been held that a verdict in a Court 
of common law is no bar to proceedings against the ship in a maritime Court 
for the same collision ; or, on the other hand, that a judgment in rem, and an 
actual sale of the ship in the Court of Admiralty, is no bar to an action against 
the owner in a Court of common law. See Nelson v. Couch (15 C. B. N. S., 99) 
and The Bold Buccleugh (7 ^loo. P. 0. C., 267). 

I had, (sic) therefore, as I had come to the conclusion that the View taken 
by the learned Judge in the Court below was right, and as. my learned brother 
and myself differed in opinion, we considered it would have been necessary 
that the case should be heard by a third Judge. 

Mr. Justice PlGOT, however, has been kind enough to refer me to a ease 
lately decided in England, which appears to solve the difficulty, and has satis¬ 
fied me that my first impiession was wrong. 

It is a case of The Parlement Beige (L. E., 5 P. D., 197) in the Court of 
Admiralty in England. 

The question there was, whether a ship belonging to the Belgian Govern¬ 
ment could be proceeded against for a collision in the English Court of 
Admiralty. 

* It was admitted that the Belgian Government, who were the owners of 
the ship, could not be sued in an English Court , but it was concluded that, 
notwithstanding this, the ship itself was liable to proceedings in rem. 

C8743 Sir Robert Phillimore m tlie Court of Admiralty held that the 
ship was liable. But on appeal to the Lords Justices his judgment was revers¬ 
ed. Their Lordships were of opinion that although in every case of a 
proceeding in rem, the suit is diieclly against the ship itself, still the owner of 
the ship must always be considered as indirectly impleaded. The owner, 
according to the rules of the Admiralty, has always notice to appear to show 
cause why the ship should not be liable , and their Lordships observe that, 
unless the owner were thus impleaded, and had an opportunity of protecting 
his property from the Court’s decree, a ludgrnent in icm would be contrary to 
natural justice. 

Lord Justice Brett, who delivered tho judgment of the Court, proceeds 
to say •— 

“ In a claim made in respect of a collision, the property is not treated as 
the delinquent per se. Though the ship has been in collision, and has caused 
injury by reason of the negligence or want of skill of those in charge of her, 
yet she cannot be made the means of compensation, if those in charge of her 
were not the servants of her then owner, as "if she was in charge of a compul¬ 
sory pilot. This is conclusive to show that the liability to compensate must 
be fixed, not merely on the property, hut also on the owner through the property. 
If bo, the owner is at least indirectly impleaded to answer to, that is to say, to 
be affected by, the judgment of the Court. It is no answer to say that if the 
property be sold after the maritime lien has accrued the property may be 
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seized and sold as against the new owner This is a severe law, probably 
arising from the difficulty of otherwise enforcing any remedy in favour of an 
insured suitor. But the property cannot be sold as against the new owner, 
if it could not have been sold as against the owner at the time when the lien 
accrued. This doctrine of the Courts of Admiralty goes only to this extent, 
that the innocent purchaser takes the property subject to the inchoate mari¬ 
time lien, which attached to it as against him who was the owner at the time 
the lien attached. The new owner has the same public notice of the suit, 
and the same opportunity and right of appearance as the former owner would 
have had. He is impleaded in the same way as the former owner would have 
been.” 

[878] It seems to me that the point thus decided by the Lords Justices is 
precisely the same as that which we have to determine here It was admitted 
in that case, as it is here, that the owners were not personally liable to be sued 
for the collision, and the question was whether, the owners not being liable, 
the ship could be^ made liable. Their Lordships decided that question in the 
negative, and I am bound to say that, irrespective of the high authority of the 
Lords Justices, and especially of Lord Justice Brett, who, on such a subject, is 
probably the best authority we have, the extract, which I have just read from 
his Lordship’s judgment, appears to me quite unanswerable. 


I think, therefore, that the judgment of the Court below should be reversed, 
that this suit should be dismissed, and that the “ Mary Stuart ” should be 
released from arrest. 


Having regard however to tlie circumstances of the case, and to the ques¬ 
tion of fact in the Court below having been found entirely in favour of the 
“ Nevada,” I think that the owners of the “ Mary Stuart ” ought not to be 
allowed any costs. • 


It is clear that this serious injury, which has lieon done both to the 
“ Nevada ” and the “ Savoir Faiie ” is entirely duo to gross disobedience of 
orders on the part of the master of the “ Marv Stuart.” It is also clear that if 
the “ Savoir Faire ” had sued the “ Mary Stuart ” instead of the “ Nevada,” 
the owners of the “ Mary Stuait ” would have had no defence to that suit, 
because the owmers of the “ Savoir Faire ” were no parties to the contract, 
which alone has protected the “ Mary Stuart ” as against the “ Nevada”; and 
lastly, it is clear, that, in consequence of the course which has been taken, the 
“ Nevada ” will have to pay for the whole damage to both ships, which has 
been ctnaed entirely by the fault of the “ Marv Stuart.” 

I consider, therefore, that each party should pay his owm costs on scale 2, 
and that if any costs have been paid in the Court below, they should be repaid. 


Cunninghanii J. —The question raised in this appeal is, whether the 22nd 
clause in the towage contract, exempting the owners from liability, is a deienco 
in the present action. That clause provided that the owners should “ not be 
responsible under any [876] circumstances for any loss or damage which may be 
sustained or occasioned by any vessel while it is in tow of any of their tugs, 
whether the same shall have happened through tlie act or default of the master 
of the tug or any engineer or other servants or otherwise, or througli the 
incompetence or want of skill or care of the pilot in charge of the vessel.” 


The present action is brought in respect of injuries sustained and occa¬ 
sioned by the “ Nevada ” in a collision between her and the “ Savoir Faire,” 
which collision is found to have resulted from the misconduct of ths ma.ster of 
the " Mary Stuart.” The owners of the “ Nevada ” now seek damages in an 
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action in rem against the “ Mary Stuart,” in respect of the injuries occasion^ 
to the " Nevada ” and of the damages which have been recovered from them by 
the owners of the “ Savoir Faire ” 

I concur in thinking that both the injuries sustained by the “ Nevada ” 
and the damages which have been recovered from her owners by the owners of 
the *’ Savoir Faire ” fall within the loss or damage against responsibility, 
for which the clause protected the owners of the “ Mary Stuartand that 
the conduct of the master was an act or default within the meaning of the clause. 
Consequently I think the owners are protected from personal liability. But 
I am unable to agree in the view of the original Court that, though the clause 
secured the owners of the ” Mary Stuart ” against personal liability, it is not 
a defence in an action brought m rem against “ Mary Stuart.” The clause is one, 
no doubt, which ought to be construed strictly, and in ease of its meaning being 
doubtful, rather against, than in favour of, the person whom it relieves of res¬ 
ponsibility , but its strict legal effect must be sought. Can it then, by any 
reasonable rule of construction, be contended that, when the owners of the 
“ Mary Stuart ” had put an end to their owm liability, as between themselves 
and the owners of the “Nevada,” in respect of damage resulting from the 
misconduct of the master of the tug, the intention of the parties, or the 
meaning of the words in which they expressed that intention, was, that the 
owners of the “ Nevada ” should still he entitled to proceed against their tug 
in respect of these same damages ? Such a construction seems to me in 
direct opposition to the clear meaning of the words employed. I think that when 
[877] the owners of the tug stipulateil that they should not be responsible 
under any circumstances “ for loss, damage, etc.,” they must be held to have 
intended as between themselves and the other parties to the contract, to 
include not only the damages recoverable in a common law action, but the 
damages recoverable m an Admiralty suit by sale of their ship. It is true that 
there is not, since the decision of the Bold Bmcleiich (7 Moo. P. C. C., 267), any 
question that by the maritime law there attaches upon a wrong doing vessel 
and her freight, a maritime lien to the full extent of the damage done ; and 
that this lien relates back to the time of the damage and travels with the ship 
into whosoever hands she may come —1 M. and P. on Shipping, 619, ith edition. 
But I do not see that this doctrine conflicts with the view that the parties to 
a contract may entirely put an end to the ordinary responsibility of the owners 
of a ship for any damage she may cause, and, by putting an end to that ordi¬ 
nary responsibility, destroy the hen by which that responsibility is enforced. 

The language of Dr. Lushington in The Druid (Rob Adra. Re^., 391) 
seems to place beyond doubt the dependence of the right to proceed in rem, on 
the existing personal liability of the owners, and his dictum that the liability 
of the ship and the responsibility of the owners are convertible terms seems 
to be applicable to the present case. The observations of the Judges in Nelson 
V. Couch (15 C. B N. S., 99) seems to me to favour this view. The Judges 
there treated the right of proceeding in rem as a hen with a right of sale, 
and accordingly held, that if the sale was insufficient to satisfy the lien, the 
plaintiff might proceed tn personam, tor the residue . Byles, J , comparing it 
to the case in which a man having a debt secured by a pledge or mortgage 
necessarily resorts to legal proceedings to make the pledge available, and 
having failed to realize the whole of his debt.by the sale, sues in a Common 
Law Court for the balance. In the present case, if we consider that the 
contract did not operate to exclude the action in rem, we must hold that the 
lien still exists, although, by the terms of the contract between the owners of 
the tug and the [8783 owners of the “ Nevada,” no liability could arise to the 
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fortne^ on account of any damage done by the tug. The case to winch the 
Chief Justice has just referred {The Parlement Beige) seems to show that this 
view would not be correct. 

' Appeal alloived. 

Attorney for Irapugnant: Barroiv d Orr. 

Attorney for Promovent: Catkins d Watk?7is. 


[10 Cal. 878] 

REFERENCE UNDER THE BURMAH COURTS’ ACT 

The 19th June, 1884. 

Present• 

Sir Richard Garth, Kt., Chief Justice, and 
Mr. Justice Wilson, 

Fritz Olner.Plaintiff 

versus 

Lavezzo .Defendant 

Jurisdiction—Foreign ship—Suit by sailor for uw/es—Mofussil Snuill 
Cause Court Act, XI of 1865, s 8 (pxpl. a)- Consul to receive 

notice of suit. 

Oivil Courts have, as a general rule, jurisdiction to try all civil suits against all persons 
of any nationality within the local limits of their jurisdiction. 

A captain of a ship, who was at the time loading or unloading his vessel within the 
local limits of the Small Cause Court of Rangoon, was sued b> one of his sailors (who had 
contracted to serve on a voyage from Bremerhaven to East India), for wages in the Small 
Cause Court of Rangoon , lieUl, that the sailor's cause of action arose within the local limits 
of the Small Cause Court, where the defendant was residing when the suit was brought, and 
that, therefore, the Small Cause Court had jurisdiction to hear the suit. 

This was a reference under s. 54 of tbe Burmah Courts’ Act, 1875. 

On the 9th November 1882 one Fritz Olner, a British subject, engaged at 
Bremerhaven in Germany to serve as an able seaman on board the Italian 
vessel Oentili, whereof the captain was one Lavezzo, for the voyage from 
Bremerhaven to East India at tne pay of £2-8 per month, and at Bremerhaven 
received an advance of £4-16, from that amount. 

•Civil Reference No. 825 of 1884, by C P. Egerton Allen, Esq., Officiating Recorder of 
Rangoon, under s. 54 of the Burmah Courts' Act, dated the Ctb November 1883. 
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C8793 It apijeared that Fritz Olner entered into his contract to s^e on 
board the ship at Bremerhaven, that he was not taken before the Italian 
Consul there, nor did he sign any ship’s articles. 

In the month of May 1883 the Qentih arrived at Eangoon. Whilst 
lying within that port, several of her sailors (amongst whom was Fritz Olner) 
were charged by the captain of the vessel with desertion ; but the Magistrate 
refused to treat the men as deserters, as it was not proved to his satisfaction 
that the engagement with the sailors was accompanied by the necessary legal 
formalities. 

Fritz Olner, on the 23rd May, brought a suit in the Rangoon Court of 
Small Causes against the Captain of the vessel for wages. 

The Judge of the Small Cause Court gave a decree in favour of Fritz Olner. 

On the 17th July the Government Advocate, under instructions from the 
local Government, applied to the Recorder of Rangoon for an order that the 
proceedings of the Small Cause Court might be called for, and, on this appli¬ 
cation being granted, the question as to whether the Judge of the Small Cause 
Court had jurisdiction to entertain the suit was fully argued ; the Consul for 
the Kingdom of Italy having, at the request of the learned Recorder, handed 
in to the Court the Italian law on the subject, and certain other papers. 

The Recorder, after setting out the facts, gave the following opinion. 

“ After hearing the Government Advocate, and considering the memoran¬ 
dum of the Italian Consul, I determined to send the case for the decision of 
the High Court of Judicature at Fort William in Bengal, and I now submit the 
following questions — 

(1) Had the Court of Small Causes in Rangoon jurisdiction to entertain 
a ^it for wages alleged to be due by the mariners of an Italian barque against 
the master, such barque being in the port of Rangoon within the local limits 
of the jurisdiction of the Judge of the Court of Small Causes—supposing no 
law applicable to the parties and no agreement between them forbad the bring¬ 
ing of such a suit ? 

(2) Had the Court jurisdiction, supposing a law applicable to the parties 
or an agreement between them, which forbad the bringing of such suit. 

C880] It may be admitted that, whether the substantive law of Italy as 
alleged by the Consul forbids the bringing of such suits or not, and whether 
there was an agreement between the parties precluding such suits or not, no 
satisfactory evidence of such law or agreement was before the Judge of the 
Court of Small Causes. 

It must be remembered that the port of Rangoon is not a port of discharge, 
and primd facie no seaman is entitled to his discharge at it, but this is only 
matter of sufficiency of evidence in proof of the claim, and does not afifeot 
directly the question of jurisdiction. 

In giving my opinion on the questions submitted, I may say that I cannot 
agree with the proposition of the Government Advocate that, supposing a 
jurisdiction, there was in the Judge of the Court of Small Causes a discretion 
as to exercising it, if there was jurisdiction it seems to me he was bound to 
exercise it. ^ 

I do not contend that the master of an Italian barque would not be liable 
to tbe jurisdiction of the Court of Small Causes, supposing he entered into an 
obligation within the local limits of its jurisdiction to be discharged within 
such limits, nor supposing be entered into an obligation by tbe nature of 
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which liability to disohai'ge such obligation clearly' arose within the local 
limits of the jurisdiction as in the case of the Qumi v. Small Cause Couj t, m 
re Williams v. Smith (2 Taylor & Boll, 4). 

But it seems to me that the Question of liability for wages, not depending 
on what amounts to a written promise to pay within the limits of the jurisdic¬ 
tion, arising between the master and marineis of a foreign vessel, temporarily 
brought within the limits of the [urisdiction, on an obligation entered into in 
a foreign country, is distinguishable from the liabilities I have before mentioned. 

It does not seem to me at all clear that our Courts should be open to 
decide questions between foreigners temporarily residing within our jurisdiction 
as to matters arising from arrahgements entered into by them, unless it is 
shown in the very clearest manner that tlie cause of action arose within the 
jurisdiction. 

[880 It does not seem to me at all clear, that the master ol a foreign 
vessel coming for the purpose of trade within the jurisdiction, and there 
conducting his business by unloading and reloading his vessel, can be said to 
be residing or working for gain within the local limits, and I should he glad if 
the High Court would give a ruling on this point. 

I am of opinion that, even according to the English view of international 
law, a suit may be brought by the mariners against the master of a foreign 
vessel for wages at a port which is not a port of discharge. Yet that such a 
suit would not be sustainable, if the positive law of the foreign country forbad 
it.s. institution, and the authorities quoted bv the Italian Consul seem to me to 
go far to show that the law of Italy does prohibit the bringing of such suits. 

No one appeared on the reference. 

The Opinion of the High Court was delivered by 

Garth, C.J. (Wilson,.!., co»cHm»f/) — This is a reference made to the 
High Court by the Recorder of Rangoon undei s 54 of the “ Bunn ah Courts’ 
Act, 1875.” 

The circumstances which gave rise to it are these — 

The plaintiff in the suit was engaged as a mariner on board the Italian 
barque Oentih on a voyage from Bremerhaven in (iermany to Rangoon ; and 
the defendant was the master of that vessel. 

On her arrival at Rangoon some of the sailors, including the plaintiff, went 
on shore, and were then brought up by the master (the present defendant) before 
the Magistrate, charged with desertion. This charge was dismissed 

Thereupon some of the men, including the present plaintiff, brought suits 
against the defendant in the Small Cause Court to recover their wages ; and 
an objection was then taken on the part of the defendant that the Court had 
no jurisdiction to entertain those suits. 

It is with one suit only, namely, that brought by the present plaintiff, 
with which we are now dealing , but the objection appears to have been taken 
in all the suits. 

In this case the Small Cause Court Judge found the facts as follows: — 

[882] “ The plaintiff was a British subject. He was engaged in the defen¬ 
dant’s ship under the Italian flag to serve as a sailor on board of her from 
Bremerhaven to Rangoon, where*his voyage was to terminate. He was not taken 
before the Italian Consul at the time when he was engaged, nor did he sign 
any ship’s articles. He worked his passage out, for which he received an 
advance of two months’ pay, and he claimed Rs. 115-3-3, as due to him for the 
balance of his wages.” 
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At the time when the suit was brought the defendant was at Rangoon, 
engaged, we must presume, during his stay there, in the business of the ship. 

Upon these facts the Judge of the Small Cause Court overruled the plea 
of jurisdiction, and gave the plaintiff a decree for the amount which he claimed, 
and costs. 

An application was then made to the 'Recorder of Rangoon, under s. 622 
of the Civil Procedure Code to set aside the proceedings in the suit upon the 
ground that the Small Cause Court had no jurisdiction to try it; and the 
learned Recorder, liaving granted a rule to show cause, and entertaining some 
doubt upon the subject, the case lias been referred to tins Court with the 
following questions [The learned Judge here read the questions above set out 
and continued.] 

There is no doubt whatever that by the law of this country, which is the 
same in that respect as the law of England, Civil Cuuits, as a general rule, 
have jurisdiction to try all civil suits against all persons of any nationality, 
within the local limits of their jurisdiction , and there is nothing, so far as I 
can see, in the nature of the present claim, or in the relative position of the 
parties, or in the fact of the jilaintiff having contracted to serve on board an 
Italian ship, which would in any way affect the jurisdiction of a Civil Court in 
British Burmah to try this suit, 

I think it clear, therefore, that both questions above referred to us should 
be answered in the affirmative. 

But there is a further question ot a different kind, which is also submitted 
to us by the Recorder in a subsequent passage of the reference, which appears 
to me to present more difficulty. 

The Small Cause Court of Rangoon, winch is constituted [ 888 ] under 
Act XI of 1865, has only power to try any suits “ if the defendant at the time 
of the commencement of the suit shall dwell, or personally work for gain, or 
carry on business, within the local limits of the jurisdiction of the Court, ” 
and the further question which we are asked by the Recorder is, whether the 
defendant who was temporarily residing within the local limits of the Small 
Cause Court at Rangoon at the time when this suit w'as brought, for the 
purpose of unloading and reloading his vessel, could be said to he “ residing or 
working for gain within such local limits ” 

I think that this question must be answeiod with reference to explanation 
(a) of 8. 8 of Act XI of 1865. 

That explanation is as follows - 

“ Where a uerson has a permanent dwelling at one place, and also a 
lodging at another place for a temporary purpose only, he shall be deemed 
to dwell at both places in respect of any cause of action arising at the place, 
where he has such temporary lodging ” Now it seems to me that the present 
case comes within both the language and the tn'>‘ining of that explanation. 

The defendant, when the suit was brought, was dwelling at Rangoon for a 
temporary purpose only, but the plaintiff’s cause of action, as found by the Judge 
of the Small Cause Court, was complete when the ship arrived at Rangoon. 
The plaintiff contracted to serve as a sailor on board the ship from Bremer- 
haven to Rangoon , and we must assume, I think, from the judgment of the 
Small Cause Court Judge, that he considered that the plaintiff had fulfilled his 
contract. 

His contract was made on board the ship, and his right to sue upon that 
contract did not accrue till the ship arrived at Rangoon. X think, therefore, 
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that his cause of action arose within the local linnts of the Court, where the 
defendant was dwelling at the time when the suit was brought; and 1 think 
also that, so far as this point depended upon a (juestion of fact, the Judge of 
the Small Cause Court must be considered as having found it in the ijlaintiff^’s 
favour. 

This disposes of all the points of law, which have been submitted to us by 
the Recorder. 

C88«] 1 now proceed, out of respect to the Consul for the kingdom of Italy, 
whose memorandum I have carefully perused, to explain one or two other 
points, upon which, as it seems to me, he is under some misapprehension. 

In the first place I would’observe, that there is no connection whatever 
between the Magistrate’s Court at Rangoon, whicli is a Criminal Court, and 
the Small Cause Court, which is a Ctoil one. These two Courts are constituted 
for very diii'erent purposes, and oven if it were a fact, that one of thorn had 
made a mistake in exercising a jurisdiction which it did not possess, that 
would in no way affect tlie powers or duties of the othei. 

The reference, which has been made by the Recorder, has nothing to do 
with the decision of the Magistrate. .\11 that we have had to consider under 
that reference is, whether the Small Cause Court had any jurisdiction to enter¬ 
tain the suit brought by Fritz Olner against the master ol the Gcntili I think 
it.due to the learned Consul to explain this, although piobably any remarks 
which I have made may be equally applicable to the proceedings in the Magis¬ 
trate’s Court. 

Then, again, 1 should observe, that I think it extremely probable (indeed I 
will assume for my present purpose), that the Consul lias stated the Italian law 
with perfect accuracy, both as to the nature of the contract made by a sailor 
when he engages to serve on board an Italian ship, and as to the obligation 
which the law of Italy imposes upon liim to enforce tliat contract in no 
other Courts than those of a maritime nature, or of the Italian Consul. 

But assuming this to be so, tlie cuntiact thus entered into by the sailor 
can only be a peisoiuU obltrjation It is an obligation created by the combined 
effect of the contract which he makes on the one hand, and of tlie law ol Italy 
on the other. It in no way affects the jurisdiction of British Couits, but only 
the relative rights of the contracting jiartios 

If a sailor bound by tliese obligations sues the master of his ship for wages 
in a British Court, as the plaintiff has done in the case before us, it is necessary 
for the defendant, it he wishes to avail himself of the plaintiff ’s obligation as a 
defence to the suit, [688] to allege and prove it in due course of law, as he 
would any other defence. 

The Judge of a British Court cannot take judicial cognizance either of the 
Italian law, or of the nature of the contracts entered into by sailors on board 
Italian ships. If he were so bound, he would be equally bound to take judicial 
notice of the laws of all nations, and of all contracts made by sailoi s of every 
nationality. 

The law of Italy and the contracts made by sailors on board Italian ships 
are facts which must he proved like any other facts ; and unless they are so 
proved in Court in the regular way, the Judge has no means of giving effect to 
them. 

The case of Gienai v. Meyer (H. B. R , Vol. 2, p. 603) affords a clear 
illustration of this rule. That suit was hrought by a Dutch seaman for wages 
in the Court of Common Pleas in England , and at the trial the defendant put 
in evidence the ship's articles, by which the plaintiff and the rest of the crew 
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had bound themselves to bring no suit against the master in any Court, except 
in Holland. Upon this evidence being given, Lord Chief Justice Eybis and the 
rest of the Judges considered that this contract was a defence to the suit. 
This was not because the Court had uo jurisdiction to try the case, because 
the suit was regularly tried and decided in the English Court; but because the 
contract made by the plaintiff, when duly proved in Court, was considered to 
be a valid ground of defence. 

And there is a decision to the same effect by LORD EllenboROUOH in the 
case of Johnson v. Machielsne (3 Camp. 44). 

In the case now before us, if the defendant in the Small Cause Court 
had brought forward pi'oper evidence to prove the contract made by the 
plaintiff and also the Italian law beating upon the question, he would probably 
have resisted the claim successfully. But no evidence of the kind was given. 
The only evidence appears to have been that of the plaintiff himself , and the 
Court was bound to decide the case upon the evidence before it. 

I suppose there would have been no difficulty in bringing forward the 
necessary proof if the case had been properly conducted. The Consul himself, 
being learned in the law, would, t886} at any rate, with the assistance of his 
books, have been a competent witness , and it is only to be regretted that the 
defendant, when the trial came on, was not better advised. 

In the Admiralty Court in England a rule has been in force for a groat 
many years, “ that when a suit is brought by a sailor for wages against a 
foreign vessel, notice of the institution of the suit is always to be given to the 
Consul of the State to which the vessel belongs, if there be a Consul resident in 
England." This, of course, is to enable the Consul to take any steps that he 
mjiy think proper for defending the suit. But whatever the nationality of 
the vessel, there is no doubt as to the jurisdiction of the Court to entertain the 
suit. Sec the case of La lilachc \. liangel (L K., 2 P. C., 43). 

There is no such rule in force m the Civil Coui-ts of this country ; but it 
would undoubtedly be only right, as a matter of courtesy and propriety, for any 
Court here, in which a claim for wages may be made hereafter by a foreign 
seaman, to give the Consul of the nation to which the ship belongs, a notice 
that the suit has been instituted. 


NOTES 

[ See the comiiicnUriob of ^Icssis Womlioljc and Anicm .IZi upon bcctiou 9, C.P.C., 1908, 
of Hukm Cfiand, Bcc H, C 1’. C , 1882 ] 
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[887] PEIVY COUNCIL. 


The 10th February, 

Phesent; 

Loki) Blackbuhn, biH E. P. Collier, Sir E. Couch, anu 

Sir a. Hobhousk. 

Eao Bahadtit Singli.Plaintiff 

vemis 

Jowahir Kuar and Phul Kuar, widows of Balwant Sin^h.Defendants 

[On appeal from the Court of the Gornnussioner of Aimeio J 


Claim by istemrardar to tesumc a ’siihordmatc tenure, 

A custom was alleged, entitling a Patwi 1’hakur, oi Ohiof, belonging to the Rathor clan 
of Rajputs, who was the istcmrardai of an ancient and impartible taluq in Ajnierc, to resume 
land formerly part of it but granted some generations back, as a subordinate estate, to a 
collateral relation of the chief. The ground of the resumption claimed was that the last 
successor to the estate so granted had died without issue and without adopting Held, that 
the Commissioner’s judgment, which was that aught of resumption, excrcKseable merely on 
the above ground, had not been uitablished, wa.s correct, being supported, to sonic extent 
certainlv, by answers received by the Chief Commissionei on inquiry fiom the neighbouring 
durbars of Rajputana chiefs , and, ou the whole, by the balance of the evidence 

Appeal from a decree (16th Febiuarv 1884) of the CommiBaioner of Ajmere, 
reversing a decree (14th June 1877) of the Asaistant Commissioner, Ajmere., 

In the suit out of which tins appeal arose, the appellant, styled in the 
proceedings, at times, the Eao, also the Patwi, and the istemrardar, was the 
recorded proprietor of the impartible taluq ol Masuda in the Ajmere District. 
The respondents were tlie childless widows of the appellant’s collateral relation, 
Balwant Singh, who died m 1876. 

The suit was for the purpose of having declared the right ot the istemrardar 
to resume a mouzah, named Nandwara, which at one tune formed part of 
taluq Masuda, and had been granted about a century ago to an ancestor of 
Balwant Singh. In the plaint was claimed a customary right, on the part of 
the istemrardar of Masuda, to resume at will, all grants made, as it was 
alleged that this had been made, for the maintenance of the younger branches 
of the family, on making other provision for their maintenance, which was 
offered. The widows at first [ 888 ] alleged, but afterwards failed to prove, an 
adoption. They also affirmed that Nandwara had been given to an ancestor 
of their husband on a partition of estates in the family of the chief. 

The Courts concurred in finding that the grant of Nandwara was an 
ordinary grant, locally known as a “ gras,” oi “ hawala,” tenure, by which 
was made an assignment of land to a junior member of the family of a Rajput 
chief. 

An issue framed to raise the question of the right of the chief to resume 
was decided as follows by the Assistant Commissionei — 

'* I feel bound to decide this issue in the affirmative, and to decide that 
the Thakur of Nandwara, having died without a legitimate heir of the body, 
the chief of Masuda is entitled to resume the village, making proper provision 
for the maintenance of the widow's, and if there be any daughters, then of the 
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daughters also of the deceased. The evidence before the Court goes to show 
that confiscations have occurred frequently in former times, sometimes because 
the minor chief died childless, sometimes because he could not pay his revenue 
punctually, sometimes because he opposed his chief in the field. In the case 
of Lorri the minor chief is shown to have voluntarily resigned his position, 
and to have'becorae a yeoman farmer instead of a Thakur, and a similar change 
in the status of the minor branches of the Masuda house has been, from 
different causes, of constant occurrence. They are still on the spot, these 
descendants of former chiefs, but they are now only zamindars, or in service, 
while all the actually existing Thakurs are scions or offshoots of quite a late 
date.” 

On the appeal to the Commissioner of Aimere, a reference under rule 36 
of the Ajmere Court Rules, on 15th February 1878, was made to the Chief 
Commissioner, who referred to four durbars, vis , tliose of Meywar, Marwar 
Jaipur, and Kishengarh, a statement of tlie case with the question, among 
others, whether the resumption was in accordance with the custom of other 
Rathor Patwi Thakurs in the surrounding Native States On receipt of replies, 
the Chief Commissioner, Colonel E. R. C. Bradloid, gave the following opinion 
on the 23rd January 1879 :— 

“ After a careful perusal of tlie file, I am of o])itiion that there [889] IS only 
one point of tliose referred wliich is essential to the disposal of this particular 
case. I refer to the point whether the resumption of Nandwara is according 
to the custom of other Rathor Patwi Thakurs in the sutrounding Native 
States 

“ In Rajputana no positive lule of law exists on the matter, but there is 
no doubt that the Patwi Thakur is not entitled to resume an estate held as 
f^ndwara was held, merely because the holder died without adopting an 
hen. To lay down that ho is so entitled would be to establish the doctrine 
of lapse by default of heirs, wlionever an estate-holder dies without adopting, 
and this would not bo a valid ruling foi Rajputana, while the consequences 
might be as prejudicial to the superior as to tlie inferior Rajput landholders. 
Such a doctrine has nev'ei prevailed and it would certainly be contrary 
to the feelings and traditions of Rajput clans in regard to the tenure of their 
lands. 

“ On the other hand, there can be no doubt whatever that the decease of a 
landholder, before he has adopted an heu, is universally held to give his 
superior a right to interfere in the succession, to sujierintend the devolution of 
tlie estate, sometimes even to dictate it, and to choose an heir, but lie cannot 
annex the land to his own estate except under special circumstances. 

“ What these circumstances are I do not consider it necessary to defino 
precisely, as they are absent in the present ease, and are not therefore material 
to an adequate consideration of it ” 

The Commissioner of Ajmero, Mr. L. Saunders, on the above answer to 
the reference being made, gave judgment as follows ; —• 

“ In this case the Chief Commissioner has, under a reference made to him 
under s. 36 of the Ajmere Courts Regulations, found that the Patwi Thakur is 
not, under the circumstances set forth in the reference made under date 
of 13th February 1878, entitled to annex the land to his own estate, merely 
because the holder died without adopting an heir, except under special cir¬ 
cumstances, and that such special circumstances are in the present case 
absent. accordingly this Court, under s. 37 of Courts Regulation, must dispose 
pf the case in conformity with the ruling of the Chief Commissioner, and 
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consequently this Court accejits the appeal and reverses the order of the lower 
Court The plain-[890]titt‘ will pay the costs of the litigation from the 
commencement to the end ” 

On this appeal,— 

Mr. J. F. Leith, Q. C., and Mr. E. V Douiic appeared for the Ajipellant. 

The Respondent did not appear. 

For the appellant it was contended that the Court of First Instance had 
rightly decided that tlie grant of Nandwara was resuinahle, on provision being 
made by the grantor, or his leiiresentatives, for the maintenance of the 
successors of the grantees. The real issue was, whether the plaintiff had not 
established his right, by the custom of his family, as istemrardar of the ancient 
ssamindari o^ Masuda, to resume, under the circumstances, a village found by 
the Courts below to have been assigned for maintenance The reply given by 
the State of Jaipur was the one on which the appellant relied, it being to the 
effect, that in such a matter as this, of a disputed right to resume, the custom 
of the particular ehiefship should be regarded 

Their Lordships’ Judgment was delivered by 

Sir R. P. Collier. —This is an action b\ the Rao of Masuda, in the 
Rujputana district, for the purpose of recovering possession of a subordinate 
estate within the taluq of Masuda, consisting of the vilhige of Nandwara with 
two or three hamlets appurtenant to it, against the widows of the last owner, 
Balwant Singh, who died without natural issue The plaint avers that— 
“ The subject-matter of the claim is that the plaintitf is tlie proprietor of the 
taluq of Masuda, and by old-established custom, like Ins predecessors, enjoys 
the right to resume at any time any village assigned to any of his liretlirim 
for maintenance, and to provide for them in some other ay ” His case is that 
this sub-taluq, as it may be called (though it is sometimes called a jaghir), had 
been granted, some hundred years ago, to an ancestor of Balwant, the last 
owner, for maintenance , and that he is entitled at an> time to resume it upon 
providing pecuniary maintenance foi the tenants for the time being This 
contention has scarcely been attempted to he supported The plaintiff, 
therefore, falls back upon the circumstances of this case and a more limited 
[ 801 ] right; namely, a right to resume upon the death of the tenant without 
issue. The question is, whether ho has established this right 

In the suit a question was raised as to wlietliei the widows had adopted 
a son in pursuance of alleged directions of their liusband and further whether, 
assuming that no such directions had been jiroved, the Rao had by Ins conduct 
recognissed the adoption. These questions have lieen found against the defen¬ 
dant by the lower Court; and that finding, though not in terms affirmed, 
appears in substance to have been adopted by tlie Court above, and it is in 
favour of the appellant. 

The defendants denied that the grant was for the purpose of maintenance, 
alleging it to have been made in pursuance of some family arrangement or 
partition, and they denied the right claimed b\ the Rao and most of the 
allegations in the plaint. The case came, in the first instance, before the 
Assistant Commissioner of Ajmere, who gave an elaborate judgment upon a 
number of issues which have become immaterial. The material finding is 
upon issue 13, viz., ** whether the Rao of Masuda, as head of the family, has the 
right to confiscate the tenure of Nandwara— (a) in spite of a legal adoption ?” 
—that may be put aside . (b) in spite of the existence and presence of a 
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natural heir ? '' Here it may be stated that there is no dispute that Ram 
Singh, who was alleged to be adopted, would be the next heir to Balwant in 
the ordinary course of descent. 

The finding of the Assistant Commissioner is in these terms : “ I feel 

bound to decide this issue in the affirmative, and to decide that the Thakur of 
Nandwara, having died without a legitimate heir of the body, the chief of 
Masuda is entitled to resume the village, making proper provision for the 
maintenance of the widows, and if there be any daughters, then of the 
daughters also, of the deceased. The evidence before the Court goes to show 
that confiscations have occurred frequently in former times, sometimes because 
the minor chief died childless.” The case went on appeal to the Commis¬ 
sioner of Ajmere. The Commissioner, not himself deciding the suit in the 
first instance, stated a case for the consideration of the Cffiief (Commissioner, 
The Chief Commissioner directed various [8923 inquiries to be made of certain 
durbars of native princes. They reported to him ; and, after considering their 
reports, he expressed his opinion that the judgment of the Assistant Commis¬ 
sioner should be reversed, and found that no such custom and no such right 
as that which the Rao claimed existed. The Commissioner, acting on this 
opinion, reversed the judgment of the Assistant Commissioner. This appeal 
is preferred from the judgment of the Commissioner. 

Documentary and oral evidence have been given, to whicli it is unneces¬ 
sary to refer at great length The first important evidence consists of certain 
depositions which appear to have been taken before Mr. Cavendish in the year 
1829, Mr. Cavendish being then Superintendent of Ajmere, and apparently 
charged with the duty of obtaining information with respect to tenures in 
Ajmere for the use of the Government. Various depositions have been put in 
which were used before him. One or two of those depositions, which are very 
short, go the lengtli of supporting the contention of the plaintiff, but that 
is by no means their uniform tenor. There are others which qualify his 
right. There are some which state tliat, although he has a right to resume an 
estate, it must be upon substituting for it another estate. It is to be observed 
that Bahadar Mai, who probably rejiresented him on that occasion, because be 
speaks of him as his client, being asked, ” What powers does your client (the 
istemrardar of Masuda) have with regard to the ejectment of the jaghirdars?” 
answers, “ In case of disloyalty, insurrection, and impropriety of conduct on 
the part of any jaghirdar, my client can turn him out of the village , but if he 
show no disobedience he may be allowed to continue in possession of his 
village as usual, or at his I'equest my client may exchange his village for 
another, or fix a cash allowance. ” So it appears that the person who repre¬ 
sented the Rao on that occasion claimed no such right as that on which he 
bases his present suit, but simply a right of resumption for cause. Further, it 
would appear that all these depositions are given upon the hypothesis of its 
being shown that the 'grant originally made to the jaghirdar was a grant 
merely for maintenance; but that appears to their Lordships not to be estab¬ 
lished, the finding of the Assistant Commis'[803]sioner on that subject 
being at least ambiguous, viz., that the grant of Nandwara to the ancestor of 
the deceased Thakur was an ordinary grant in ‘gras,’ or ‘hawala,’ tenure : no 
evidence has been produced to rebut this natural presumption. The word bahai- 
bat' has not been exactly defined or interpreted by the defence, and is a term 
which is vague in its meaning.’^ Such a finding does not appear to show that 
the grants were necessarily grants for maintenance, neither of these terms 

ne^asarily importing maintenance. If that be so, the evidence does not directly 
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bear npon the question. However, assuming that the grant was made for 
maiatenanoe, still these depositions do not, as a whole, amount to proof of the 
right claimed. 

The next documentary evidence relates to a proceeding in 1853 before 
Colonel Dixon, which arose in this way; The tenant of Jamola, one of the 
dependent jaghirdars, had refused to pay road cess, and had in other ways 
offended the Eao. The Bao thereupon claimed to resume possession of Jamola; 
and, in order to establish his case, he applied to various other jaghirdars,— 
among others, he applied to the father of Balwant,—to give a deposition or 
statement in his favour. He wrote to them this letter ; " You need notenter- 
tain any apprehension on account of the letter which I got you to write in the 
Jamola case. The signature formerly attached (to certain writings) by Bhopal 
Singh (the grandfather of the present Thakur of Shergarh), both at the time 
of the dispute regarding Eamgarh and the assessment made by the Honourable 
E. Cavendish, shall be respected Moreover, you will be put to no inconveni¬ 
ence whatever; don’t think it otherwise. 1 am at one with you. Should I 
act otherwise, God is between us, t.e., between yourself and myself.” The 
substance of this letter, which is spoken to by one of the witnesses, rather 
points to this, that the Eao asked these persons, who were to a certain extent 
dependent upon him, to sign a paper on the understanding that it would be of 
advantage to him and no detriment to themselves. Under those circumstances 
they did sign a paper, which is to this effect —“ After usual compliments. By 
the grace of God we are all well, and trust that, by the blessing of God, this 
will also find you in good health. You are (our) master. You ask for our 
opinion in the matter of the [894] application filed by the Thakur of Jamola. 
We accordingly beg to state that we are all members of >our family, and look 
to you for our support. We have no (adverse) intention as regards the villages 
which you may confiscate, if you intend to do so, as you are our master. 
What we ask is only bread , you may confiscate the villages if you like.” 
This and the letter which has just been read are nearly contemporaneous. 
Their Lordships, under the circumstances, do not attach any great importance 
to this declaration. 

A great deal of verbal evidence also has been adduced, but it is by no 
means of a uniform character, or all of it supporting the contention of the 
plaintiff. The first witness, a zamindar, who seems to be a man of position, 
aged 60 years, gives this view of the right claimed . “ For fault shown , the 
Masuda Patwi has power to resume villages given as hawala. I cannot say 
what power the Patwi has to so resume in the absence of fault.” 

Without going through all this evidence, it appears to their Lordships 
that, although several oases of what is called confiscation or resumption are 
shown, they have been, in almost every instance, from some fault or other. 
There is one instance indeed in which a jaghir is resumed upon the owner 
dying without issue, but in that case it happened that the Eao was the nearest 
heir. 

There appears to their Lordships no sufficient evidence to support the 
finding of the Assistant Commissioner that the Eao had the right in the first 
of the three cases which he puts, namely, in the case of the minor chief dying 
ehildleAs, to confiscate or resume the estate. The opinions of the durbars, 
which were taken by the Chief Commissioner, are, on the whole, adverse to 
any such right: two are distinctly adverse to it, and two are equivocal. Their 
Lordships, having regard to the opinion of the*Chief Commissioner, who states 
that “ in Eajputana no positive role of law exists on the matter, but there is 
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no doubt that the Patwi Thakur is not entitled to resume an estate held as 
Nandwara was held merely because the holder died without adopting an heir,*’ 
—supported as that finding is, to some extent certainly, by the answers which 
were received from the neighbouring durbars, and, on the whole, by the balance 
of evidence in the case,—are [893] of opinion that the judgment of the Com¬ 
missioner of Ajmere should be affirmed. 

They will, therefore, humbly advise Her Majesty that that judgment be 
affirmed, and that this appeal be dismissed. 

Appeal dismissed. 

Solicitors for the Appellant: Messrs. W. d A. Banken Ford. 
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PEIVY COUNCIL. 

The 22nd February, 1884 
Present. 

Lord Blackburn, Sir E. P. Collier, Sir E Couch, and 

Sir a. Hobhouse 


Alimnddi and others...Defendants 

ver.sus 

Kali Krishna Tagore.Plaintiff. 


fOn appeal from the High Court at Fort William in Bengal.] 

Measurement of land subject to alluvion and diluvion according to agreement ~ 
Effect of error as distinguished from fraud. 

A superior owner of ohur land, and hiB tenants, who held it in “hawaladan” tenure, 
agreed, with reference to alluvion and diluvion, that the chur should be measured from time 
to time, on notice, and that unless the tenants should give a separate " daul kabuliyat ” for 
the land found to be accreted, the superior owner should take possession of it. 

A measurement by the superior owner was made on notice to the tenants, and bond fide ; 
but it was incorrectly made, the tenants, however, raising no objection at the time. They, 
afterwards, when a suit was brought against them by the superior owner for possession of 
alleged accreted land, set up the defence that the measurement had been made in their 
absence, and was incorrect. 

Held, that the tenants could not defeat the suit, merely on the ground of the inoorreet- 
ness of the measurement, there being flo fraud ; but that they were entitled to ask the Court 
to decide ediat the amount of the property was which the plaintiff was entitled to recover. 
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Appeal from a decree (2nd February 1881) of a Divisional Bench of the High 
Court, reversing a decree (16th June 1879) of the Second Subordinate Judge of 
Backergunj. 

The question raised by this appeal was as to the right of the plaintiff to 
obtain khas possession of land that had accreted to a chur, of which the 
defendants were tenants as hawaladars[896] and of which the plaintiff was 
superior owner, there being an agreement between the parties relating to 
alluvion. 

In 1869 a kabuliyat, of which the material portions are set forth in their 
Lordships’ judgment, was executed by the defendants to the plaintiff; and the 
latter having on measuring the chur, after due notice, found that accretion had 
taken place, claimed the above right, in pursuance of the defendants’ agreement 
with him. The measurement, however, was incorrect. 

The Court of First Instance dismissed the suit, holding that, as the quantity 
of the excess laud had not been correctly ascertained, in pursuance of the agree¬ 
ment between the parties, the cause of action had not been established. 

On appeal, a Divisional Bench of the High Court (McDonell and FIELD, 
JJ.) found that, the land having been measured by the amin of the District 
Court, there was upon the evidence no doubt as to the quantity of the accretion, 
and holding that the defendants had failed to carry out their part of the contract, 
decreed to the plaintiff the possession of land accreted to the chur, according 
to the amin’s map on the file. 

On the appeal of the Defendants— 

Mr. J. Graham, Q.C., and Mr. J. D. Mayne appeared for the Appellants. * 

Mr. T. H. Cotoie, Q.C., and Mr. B. V. Doyneior the Respondent. 

Their Lordships’ Judgment was delivered by 

Sir R. P. Collier. —In this case the plaintiff, who may be conveniently 
hereafter called the landlord, was the superior owner of certain chur land which 
was held by the defendants in haivaladart tenure. The rights of the parties 
are determined by a pottah and kabuliyat which were executed m 1859. It may 
be stated generally that the plaintiff’s claim is to recoyer khas possession of 
certain land which, since that pottah and kabuliyat were executed, have accreted 
to the chur of the defendants The kabuliyat, in the first place, fixes a certain 
rent for the land then in existence—a rent variable according to the nature of the 
property and the extent to which it is cultivated or culturable, and gradually rising 
to a maximum of five rupees, and after a certain number of years amounting 
[897] in the whole to a sum of Rs. 2,993. The part of it more immediately 
material in this case is as follows :—“ At the interval of every three years, in 
the month of Magh of the fourth year, w^e will take a measurement a mm from 
the principal office appointed by you, cause the land of the said chur and the 
whole haivala to be measured with the prevailing rod of eight cubits and eight 
fingers, and record our presence on the measurement chitta. And of the land 
which, according to that chitta, is found to have accreted in excess of the 
settled ’land of the said hawala, we shall get a deduction of an area of land 
equal to one-sixth of each of these descriptions of excess land, i.e., assessed 

* "Hawaladari,** a local term for a tenure (hawala being literally “ an entrusting ”) in 
the district, where zamindars and taluqdars, with a view to reclaiming laud, made it over to 
tefiants, giving them a permanent and transferable interest therein. — Hunter’s Statistical 
AccowiU of Bengal, Vol. V, p. 873. 
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laiid, oulturable land, and dhali ohur land, and after exeouting a separate datil 
kabuliyat for the remaining quantity of land with a kistbundt similar to the 
present one, stating the rents which will be due, i,e., the rent of the assessed 
land at the permanent rate of Company’s Bs. 5-6-6 pies from the year succeed¬ 
ing that of the measurement, that of culturable potit land after being rent-free 
for three years, and for the next three years paying rent at the progressive rate ” : 
and then the rent is stated to rise in the succeeding years. Then it goes on ; 
“ If by that measurement the quantity of land now given be found to be 
diminished by reason of diluvion, after deducting an area at the same rate from 
the falling off in the quantity of land, we will get a deduction from the year 
succeeding that of the measurement of an amount which will be due at the 
rate of Bs. 5-6-6 pies per kani for the falling off in the quantity of the talabi 
land, and separate deeds shall be executed and delivered, and we will pay 
rent accordingly. And until the whole of the above chur land is settled 
according to rules, you will continue to receive separate rent for the heli and 
hogla growing on the said chur. If at the stated time we do not take an amin 
and cause measurement, you will appoint an amin and cause the entire land 
of the said chur to be measured. And no objection shall be entertained that 
we have not recorded our presence on the chitta of such measurement. And 
4 < if for the excess land, after deducting the settled land covered by our daul from 
the lands stated herein, we do not duly file a separate daul kabuliyat, then we 
shall be deprived of our right of obtaining a settlement of such excess land, 
and of the land which will [898] accrete in future ; they shall become your 
khas property.” It is under this clause of the kabuliyat that the plamtifl 
claims. He alleges that the defendants have not duly filed a daul kabuliyat, 
as they ought to have done, and that therefore the land has become his. 

* The facts, so far as material, are these No measurement was made by 
either party until the year 1875. Nothing would appear to turn upon that, 
because neither party appears to have required the other to do it, and possibly 
there was no necessity for it In 1875 the plaintiff caused a measurement to 
be made. He gave the defendants notice to attend. They did attend for a 
day or two ; but subsequently they attended no more. He appears to have 
taken no steps upon that until December 1876, when he gave them a notice, 
whereby, afW recording the terms of the kabuliyat, he goes on to say: 

" Then, as you did not take an amin and cause measurement at the stated time, 
an amin appointed by me measured the lands of the said chur and drones: 
65 drones 9 kanis 2 gundahs of land have been ascertained to be in your 
possession ; and after deducting the said quantity of settled land therefrom, 24 
drones 1 kani of excess land has been found. Deducting from the said excess 
land an area (rokba) equal to one-sixtli thereof, ix., 4 drones 3 kanis 1 gundah 
and 1 krant, according to the stipulations of the kabuliyat, rent and salami 
must be received according to the terms of the kabuliyat and pottah dated 8th 
of Cheyt 1265 for the remaining 20 drones, 16 kanis 2 gundahs 2 krants of 
talabi land, t.e., 12 drones, 2 kanis 12 gundahs 2i krants of assessed land, 2 
drones 11* kanis 5 gundahs 1 cowri of culturable potit land, and 5 drones 2 kanis 
16 gundahs 3 oowris 2i krants of dhali potit land ”—which is to a great degree 
waste land, “ Therefore, by this notice you are directed that within fifteen 
days from the service of this notice you shall appear before the principal officer 
of my ctttohery.at Kayurhyia, and according to the terms of the said pottah 
and kabuliyat, give salami, and file a kabuliyat with a kutbundt, in respect of 
th«^ rent of the excess land found on measurement. If you fail hemn, 
if you do not appear within the term stated in this notice, give 
salamit kabuliyat by complying with the covenants^ as iflM] 
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stated, you shall be ejected from the said excess land, according to the 
terms of the said pottah and kabuliyat, and it sliall be taken under my 
possession in khas right.” 

Of that the defendant took no notice 'whatever, and they did nothing. 
About twelve months afterwards the plaintiff brings this action, in which he 
seeks to obtain khas possession of the land which he had mentioned in this 
notice; but he also prays for a further inquiry, if necessary, and further demar¬ 
cation of boundaries. “It is prayed that after demarcating the boundaries of 
4 drones 1 kani 82 gundahs of land settled with the defendants, or the settled 
lands, with any portion of the land covered by the pottah which may be found 
on mofuBsil investigation to have diluviated from the land covered by the 
boundaries given below, you will be pleased to give me khas possession of the 
excess land, according to what is stated in the schedule.” 

The case coming before the Court, the defendants filed a number of pleas, 
which gave rise to a number of issues, which were found against them. But 
upon the last issue, which is in these terms, “ what is the quantity of the 
accreted, land ; and whether, under all the circumtanoes, the plaintiff is entitled to 
khas possession thereof ” the Subordinate Judge dismissed the suit of the 
plaintiff, upon the ground that the measurement which the plaintiff had made, 
and which is referred to in his notice of the 6th December 1867, was in many^ 
respects defective. There can be no question that it was defective, inasmuch 
as an amin of the Court was deputed to make a further inquiry ; and his report, 
which differs from that of the plaintiff’s amin, is adopted by both Courts. The 
Subordinate Judge appears to have thought that the making of a substantially 
correct measurement, and giving a substantially correct notice in pursuance of 
it, was a condition precedent to the plaintiff’s rigiit to insist upon the defen¬ 
dant’s filing the daul. That judgment was reversed by the High Court, and 
the effect of the High Court’s judgment is, that although the measurement'*of 
the plaintiff, was in some material respects defective and wrong, nevertheless 
that the conduct of the defendants was such that they must be deemed to have 
been in default in not filing a daul kabuliyat, as thev ought to have done ; 
and that they, having made no objec-C9{)0]tion at the time, or indeed until the 
action was brought, to the measurements of the plaintiff, could not then be 
allowed to defeat his action on the ground of the measurement being defective, 
although they were unable to show what the conect measurements were — 
measurements on which the Court would act. That is the ground of decision 
of the High Court, in which their Lordships concur. It appears to their Lord- 
ships that the defendants were in default, that the plaintiff having made a 
measurement which is not impeached on the ground of fraud,—if it had been, 
the case would have been diff erent,—but a bond fide measurement, in pursuance, 
as he believed and intended, of the agreement between the parties, it was the 
duty of the defendants, if they objected to it, to have stated their objection , 
but they having made no objection at the time, or indeed until the action was 
brought, it is too late for them to say that he had no cause of action, althougli 
they are entitled to ask the Court to decide what the amount of the property 
is which the plaintiff is entitled to recover. 

On these grounds, their Lordships ai-e of opinion that the judgment of the 
High Court is right, and they are of opinion that it should be aflarmed subject 
to a slight modification. The High Court direct that a line be drawn on the 
map from a station marked 12, and so on. It appears to their Lordships that 
it would be more correct, instead of the Court drawing the line itself, to refer it 
back to the Subordinate Court to set out so much of the accreted land as, having 
regard to the nature, quality, and situation, ought to be taken to replace the 
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mli land which has been diluviated since the date of the kabuliyat of the 21st 
March 1859, so that the defendants may continue to hold the 41 drones 8 
kanis 2 bigahs of land, according to the terms of that kabuliyat. 

Under these circumstances their Lordships will humbly advise Her Majesty 
that the judgment, should be affirmed, subject to this slight variation ; the 
appellant must pay the costs of the appeal. 

Solicitors for the Appellants : Messrs. Barrow d- Bogers. 

Solicitor for the Bespondent • Mr. T. L. Wilson. 

NOTES. 

[MEASUREMENT— 

Where measurement iss made without notice to the tenant at all, it is not binding on 
him 14 Cal., 99 : 13 I A , 116.] 


[901] PEIVY COUNCIL. 

The 6th and 7th Febtuanj and 1st March, I6d4. 

Peesent: 

Lord Blackburn, Sir B. Peacock, Sir R. Collier, Sir R. Couch 

AND Sir a. Hobhouse. 

Jonmenjoy Coondoo.Defendant 

versus 

George Alder Watson... ...Plaintiff. 

[On appeal from the High Court at Fort William in Bengal.] 

Construction of power-of-attorney—Poiver to “ negotiate ” Government notes. 

An agent, with whom were deposited Govermnent noteh for ^afe custody, was authonzed 
by power-of-attorney to negotiate, make sale, dispone of, assign, and transfer, or cause to be 
assigned, and transferred, at his discretion, all or any of them, and on the principal’s behalf 
from time to time, at his discretion, to contract for, and purchase, Government notes, and 
accept the transfer thereof, into the principal’s name ; " and for the purposes aforesaid to sign 
for him in his name, and m his behalf, any and every contract, agreement, acceptance, or 
otb«r document." 

The agent, purporting to act as attorney, endorsed one of the notes, and borrowed money 
thereon for himself, and in fraud of his principal. 

Held that, with regard to the general objects of the power, the agent had under it no 
authoi^ty to pledge, and that the lender of the money acquired no title to the note as against 
the principal. 
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The power.of-attorney wew not in the same fonn as that jn the Bank of Bengal v. 
Macleod (5 Moo. I. A., 1), and the Bank of Bengal v Fagan (6 Moo. I. A., 27), not containing 
in express words, power to indorse. Had it done so, the question would have been whether 
there was anything to prevent it from being a power, in the discretion of the donee of it, to 
indorse the note, and convert it into one payable to bearei, whenever he thought fit to do so 
for any purpose. 

It was not laid down in the judgment on those rases that the words used m a power-of- 
attorney, to express its objects, are always to be construed disjunctively, though they may be 
so construed ; and there is no reason why a rule of construction, intended to aid in arriving at 
the meaning of the parties, should not be applied in construing a power-of-attorney as much 
as any other document. 

Appeal from a decree (I. L. E., 8 Cal., 934) of a Divisional Bench of the High 
Court {4th May 1882), reversing a decree of the same Court in its Original 
Civil Jurisdiction (22nd December 1881). 

The question raised on this appeal related to the authority of an agent, 
who, having received a power-of-attomey in reference [902] to Government 
notes deposited with him, had pledged one of them, having endorsed it in the 
name of his principal 

The respondent deposited, with other Government notes, one note for 
Bs. 20,000, in the custody of his agents, Messrs. Nicholls and Co. (W. Nicholls 
and G. A. Thompson), to whom he executed the power-of-attorney, which is 
set forth in their Lordships’ judgment. This note'" was afterwards pledged 
by Thompson in fraud of his principal, having been endorsed by Thompson, 
and delivered to the appellant, with whom it remained as security for a loan of 
Rs. 19,000 made by him to Thompson as agent, nominally, for the respondent. 
Nicholls and Co. became insolvent. 

On the 25th February 1881, Watson, through his solicitors, [903] demanded 
the note, stating that it had been fraudulently pledged, without his authority. 
The appellant, refusing to give up the note, called upon the respondent to redeem 
it. 

The suit which resulted was dismissed by the Court of original jurisdiction, 
on the ground that the property in the note had passed to the defendant by 
indorsement, authorized by the power-of-attorney, the defendant, also, being the 
bona fide holder of the note for value. 

• The following was the form of the note — 

Promissory Note for Government Rupees 20,000 bearing interest, payable half-yearly at 
the rate of Four-and-a-half Rupees per centum per annum . 

The Governor-General of India in Council does hereby acknowledge to have received from 
Surgeon-Major Geo A, Watson, the sum of Government Rupees Twenty thousand as a loan 
to the Secretary of State in Council for India, and does hereby promise, for and on behalf of 
the said Secretary of State in Council, on demand, three months after notice of repayment, 
published by order of the Governor-General of India in Council in the Gazette of India, to 
repay the said loan of Rupees Twenty thousand to the said Geo. A Watson, his executors, 
administrators or assigns, or his or their order, in Calcutta, with interest from the 15th day of 
March 1879 (seventy-nine), to the date appointed for discharge, at the rate of Four-and-a-half 
per oentum per annum, and such notice as aforesaid shall be equivalent to a tender of repay¬ 
ment at the period therein appointed for the discharge of this Note And the Governor-General 
in Council hereby promises, on and after each succeeding fifteenth day of the months of Sep¬ 
tember and March until the expiration of three months after notiqp of repayment as aforesaid 
(when all further interest will cease) on demand, to pay to the said Geo. A Watson, his 
executors, administrators or assigns, or his or their order, in Calcutta, interest on the said 
sum of Government Rupees Twenty thousand for half-a-year at the rate of Pour-and-a-balf 
per centum per annum. The Governer-Qeneral in Council hereby further engages that notice 
of repaymeut as aforesaid shall not be given before the fifteenth day of June 1893, and that 
this Note shall not be discharged before the 15th day of September 1893. 

Ba. 20,000, dated the 16th day of March 1879, No. 016588. 
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[981] CEIMINAL EEFEEENCE. 

The 26th June, 1884. 

Present: 

Mr. Justice Pbinsep and Mr. Justice Macpherson. 

Queen-EmpresB 

versus 

Dhanan]oi Chaudhuri and others." 

Witnesses—Summoning and attendance of witnesses — Compelling attendance of 
witnesses — Evidence—Criminal Procedure Code (Act X of 1882), s. 257. 
Certain witnesses who had been summoned for the accused failed to appear on the day 
of trial, and the Deputy Magistrate refused to adjourn the hearing, or to issue fresh processes 
for the attendance of the defendant’s witnesses, on the ground that they were all friends of 
the accused who would come to Court if the accused desired it. The prisoners were convicted. 

Held, the conviction must be set aside, the Magistrate having once granted processes ho 
was bound to assist the accused in enforcing the attendance of his witnesses 
This was a reference under s. 438 of the Code of Cnminal Procedure, from 
the Sessions Judge of the 24-Porgunnahs who recommended that the order 
passed by the Deputy Magistrate in this case should be quashed as illegal. 
The facts of the case sufficiently appears in the judgment of the Court. 

No one appeared on the reference. 

The Judgmeat of the Court (Prinsep and Macpherson, JJ.) was as 
follows:— • 

The Deputy Magistrate in this case has convicted the accused without 
examining certain witnesses who had been summoned for the defence. It 
appears that on the day of trial these witnesses were not present and the 
accused asked for fresh processes The Deputy Magistrate refused to postpone 
the trial or to issue fresh processes on the following ground.— 

" The witnesses are all friends of the accused, and could have been 
produced to-day even if they did not receive the summonses. I therefore 
decline to grant this petition.” Having once granted the processes for the 
attendance of these witnesses, this was not sufficient ground for the refusal to 
assist the accused in obtaining [982] their evidence. If the Deputy Magis¬ 
trate in the first instance considered, under s. 257 of the Code of Criminal 
Procedure, that the application for summons for these witnesses was made for 
purposes of vexation or delay, or for defeating the ends of justice, he might 
have refused to summon them at all. But having once granted the processes, 
he was bound to assist the accused in enforcing the attendance of the witnesses. 
The conviction and sentence must therefore be set aside, and the trial must 
proceed, processes being issued for the attendance of these witnesses. 

Conviction quashed. 


NOTES. 

[ See Ratanlal, 594. ] 


* Oriminal Reference No. 80 of 1884, from an order of the Deputy Magistrate of 
Balirhat, dated the Slat May 1884. 
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APPELLATE CIVIL. 

The 30th June, 1884. 

Present: 

Mb. Justice Field and Mr. Justice Pigot. 


Assanullah.Defendant 


versus 

Hafiz Mahomed Ali.Plaintiff ■* 


Judgment of the Appellate Court, Contents of—The Code of Civil Procedure 
(Act XIV of 188^), s. 574— Remand under ss. 666 and 587. 

Where the lower Appellate Court omits to give reasons lor its decision, the High Court 
will retain the case in second appeal, and either require the Judge to state his reasons, or, in 
the event of his absence, refer the questions to his successor for fresh trial. 

One Hafiz Mahomed Ali brought this suit to recover possession of a share 
in certain lands of mouzah Atrap, which had been washed away in 1275; but 
of which, since their re-formation in 1276, the plaintiff had possession until 
the Bengal year 1282. The defendant claimed the lands as his sole and 
undivided property, denied they were re-formation on the original site of 
mouzah Atrap, and stated that the lands in question commenced to accrete in 
1269, of which the plaintiff or his predecessors had never been in possession. 

The following issues were framed . (1) Whether the boundaries were 
incorrect, (2) whether the claim was barred by limitation , (3) whether the 
allegation of possession and subsequent dispossession was [9333 false, (4) 
when the disputed land commenced to accrete, and when it became fit for 
cultivation , (5) was the land m suit a re-formation on the original site of the 
plaintiff’s mouzah Atrap, or re-formation on the original site of the defendant’s 
mouzah Jhulkai. 

On these issues the Subordinate Judge held that the plaintiff’s right to the 
disputed land as the land of Atrap, and his possession within twelve years 
had been proved, and decreed the claim. 

Various grounds, which are enumerated in the judgment of the High 
Court, were taken in appeal to the District Judge, who dismissed the appeal 
with these remarks: ‘ The plaintiff sued for possession with mesne profits of 

certain lands, on the allegation that they were re-formation on the original 
site of village Atrap within the 5 annas 1 gunda 1 cowrie 1 krant share of per- 
gunnah Attia belonging to plaintiff and defendant No. 1. Defendant No. 2, 
Nawab Assanullah, pleaded that the lands were re-formation on the original 
site of, and alluvial accretion to, mouzah Jhulkai within his zamindari. Atrap 
and Jhulkai are contiguous, and the Subordinate Judge found that the disputed 
land was a re-formation on the original site of mouzah Atrap; that plaintiff 

* from ApraUate Decree No. 2231 of 1882, against the decree of T, M Kirkwood, 

Esq., District Judge of Mymensingh, dated‘the 3rd of August 1882, affirming a decree of 
Baboo Ncbtn Ghu^er Ghose, Boy Bahadur, Subordinate Judge of that District, dated the 
28tb of July 1881. 





# 
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■ind defendant No. 1 were down to the diluviation in possession of 9 annas and 
7 annas, respectively; and that subsequently to the re-formation, down to 1280, 
S' they were in possession. He therefore gave the plaintiff a decree. There is 
no ground whatever for appeal. The lands belong to Atrap, and the plaintiff 
is not barred. ” 

It was contended on appeal to the High Court that the decision passed by 
the learned Judge was opposed to the provision of s 574 of the Code of Civil 
Procedure, and that the lower Appellate Court had assigned no reasons for its 
conclusion. 

Baboo Chunder Madhub Ghose and Baboo Srcenath Banerjee for the 
Appellant. 

Baboo Jogcsh Chunder Roy for the Respondent. 

The Judgment of the Court (Field and Pigot, JJ.) was delivered by 

Field, J. —In this case the plaintiff sued to recover possession [934] of 
certain lands, alleging that they were re-formations on the original site of 
mouzah Atrap, which belonged to him and the defendants jointly, in the 
respective shares of 9 annas and 7 annas. 

The defendants pleaded limitation, and, amongst other matters, alleged 
that the lands were re-formations, not on the original site of mouzah Atrap, 
but upon the original site of mouzah Jhulkai, which was, and is, in the 
exclusive possession of the defendants themselves. A number of questions 
were raised in the pleadings, which were embodied in the six issues raised by 
the Subordinate Judge who tried the case. 

The Subordinate Judge gave the plaintiff a decree. Against that decree 
an appeal was preferred, and the following, amongst other objections, were 
taken in the grounds of appeal. First, an objection as to the boundaries of the 
two mouzahs , secondly, that the plaintiff had not proved his possession within 
twelve years of any portion of the land in dispute, and that he was, therefore, 
barred by limitation, and that the finding of the Subordinate Judge on this 
point was against the weight of evidence , thirdly, that the evidence as to the 
plaintiff’s alleged possession was worthless and not reliable , fourthly, that the 
ijarah pottah filed by the plaintiff' was collusive and not proved , and even 
assuming that it had boon proved, there was no evidence that the lands in 
dispute were part and paicel of the lands specified in the pottah , fifthly, that 
a copy of the kabuliat had been improperly admitted as evidence, and that the 
original kabuliat itself had not been proved, sixthly, that the plaintiff’s 
witnesses were his dependants and weie not reliable , seventhly, that according 
to the weight of evidence re-formation had commenced in 1269, and had bean 
completed in 1272, in which case the plaintiff would be barred, and that the 
Subordinate Judge had found against the w'eight of evidence that the re-forma¬ 
tion commenced in 1273, and the land became fit for use and cultivation 
in 1275 ; eighthly, that the identification of the land by the ameen was imper¬ 
fect and erroneous, and the ameen ought to have been called and examined as 
a witness ; ninthly, that upon the evidence, the proper finding should have been 
that the land belonged to the defendant’s mouzah Jhulkai, [938] and that the 
defendants had been in possession of the disputed lands for more than twelve 
years before the institution of the suit. 

These were substantial grounds of appeal, which it was incumbent on the 
Judge of the Court below to decide. He has, however, disposed of the appeal 
in a very perfunctory manner. After referring to some of the points dealt 
with by the Subordinate Judge, he says : There is no ground whatever for 
appeal. The lands belong to Atrap, and the plaintiff is not barred. The 
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t^peal is dismissed." There can be no doubt that a judgment of this kind 
is not sufficient compliance with the requirements of the Code of Civil Proce¬ 
dure, s. 574 of which provides as follows : “ The judgment of the Appellate,^ 
Coxirt shall state (a) the points for determination ; (b) the decision thereupon.; 
(c) the reasons for the decision ; and (dj when the decree appealed against is 
reversed or varied, the relief to which the appellant is entitled." An Appellate 
Court is required to record these particulars in its judgment for the purpose of 
affording the litigant parties an opportunity of knowing and understanding the 
grounds upon which the decision proceeds with a view to enable them to 
exercise, if they see fit, and are so advised, the right of second appeal conferred 
by 8. 584 of the Code. If a District Jud!ge could dispose of appeals coming 
before him in a judgment of this kind, the right of second appeal might be 
altogether neutralized. We think that, under the circumstances, we ought not 
in the present state of the record, to deal with the appeal now before us, and 
that the best course will be to remand the case to the present District Judge 
of Mymensingh, in order that, having heard the points taken in the petition of 
appeal argued, he may determine the questions raised thereby, and submit his 
finding thereupon to this Court. In the case of Doolee Chand v. 

Oomda Begum (18 W. B., 473), the state of the record was somewhat similar, 
and Couch, C. J., said : “ The proper course, it seems to us, would be, not to 
reverse the decree, but to require the Judge of the Appellate Court to state the 
reasons. The Court would retain the case in special appeal, but it would return 
the proceedings to the lower Court and require the .ludge to state the reasons. 
There may be cases where that could not be done, m [936] consequence of 
the death of the Judge or of his removal; but where it can be done, that is the 
course which ought to be adopted.” In the present instance we are informed 
that Mr. Kibkwood, whose decree is now under appeal, is no longer the Judge of 
Mymensingh. The course suggested in the passage just cited is therefore not 
open to us. We think, however, that the course which we take is warranted 
by the provisions of s. 566 read with s. 587 of the Code of Civil Procedure. 
The lower Appellate Court has, in our opinion, omitted to determine certain 
questions, namely, the questions raised m the petition of appeal to that Court, 
which appear to us essential to the right decision of the case; and we there¬ 
fore now refer these questions for trial to the Court of the District Judge of 
Mymensingh. The case will remain on our file, and on receipt of the District 
Judge’s findings, we shall proceed to dispose of the appeal. It will be open to 
the appellant, within seven days after the receipt by this Court of those 
findings, to amend his grounds of appeal, and to the respondents to take any 
grounds of cross-appeal which they may be advised. 

Case remanded. 


NOTES 

£For a similar case see (188d) 12 Cal., 199 ; where the lower Appellate Court does not 
sufficiently<consider important matters, e g sufSciency of notice or question of nature of a 
tenure, the finding of the lower Appellate Court will be set aside :—13 C. W. N., 143; 177 ; 
949. also (1885) 7 All., 649 at 664.] 
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QUEBN-EMPBBBS V. SADHBS KASAL & 0 . [1884] LL.R 10 Cal. 087 

[10 Cal. 986] 

CBIMINAL BEVI8ION. 

The 1st July, J8M. 

Present• 

Mr. Justice Prinsep and Mr. Justice Macpherson. 

Queen-Empress 

verstis 

Sadhee Kasai and others." 

Pardon—Crtminal Procedure Code (Act X of 1882, s. 337, read tvith s. 338) 
—Offences not exclusrvely triable by the Court of Sessions. 

A SeBSions Judge cannot tender a pardon to an accused under s. 338 of the Cnminal 
Procedure Code, where the odence for which he has been committed is not “ triable exclu¬ 
sively by the Court of Sessions.” 

On inspection of the statement of the Criminal Session of the Judge 
of Gya for the months of April and May, the High Court, under s. 435 of the 
Criminal Procedure Code, called for the record of the above-mentioned case, 
in which Chowri Kasai and Sadhee Kasai had been charged under s. 411 of the 
Penal Code with dishonestly receiving and retaining certain stolen property, 
[937] knowing it to be stolen. It appeared that in the Sessions Court Chowri 
Kasai had been granted a pardon under a. 338 of the Criminal Procedure Code 
and released, and Sadhee Kasai was found by both assessors to be guilty under 
8. 411 of the Penal Code, and was sentenced to rigorous imprisonment for tyo 
years by the Sessions Judge After perusing the record, the Court (Prinsep 
and Macpherson, J.Jj passed the following order:— 

As the case is now presented to u|i, on review of the Sessions Judge's state¬ 
ment, and on perusal of the record, we think it sufficient to point out to the 
Sessions Judge that the offences under trial not being exclusively within the 
jurisdiction of the Court of Sessions, the Sessions Judge was not competent to 
tender pardon, under s. 338 of the Criminal Procedure Code, to Chowri Kasai. 


* Oriminal Mottion 301 of 1884 from a decision of A. Smith, Esq., Judge of Gya, dated 
ITth May 1884. 
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CieGAl.«87] 

CRIMINAL REVISION. 

The 28th April mid 7th July, 1884. 

Present: 

Mr. Justice Wilson, Mr. Justice Tottenham and 
Mr. Justice Norris. 

Habibullab.Accused 

versus 

Queen-Empress .Complainant.'^ 

Altemahve charge and conviction—False evidence—Venal Code (Act 

XLVof 1860), s. 193— Criminal Procedure Code (Act Xof 1882), 
ss. 283, 554 and sch. 5, XXVIII, II, {4). 

A prisoner was convicted on an alternative charge in the form provided by sch. 5, 
XXVIII, II, (4) of the Criminal Procedure Code (Act X of 1882) of having given false evidence, 
such evidence consisting of contradictory statements contained in one deposition while he 
was under cross-examination and re-examination as a witness in a judicial proceeding. 
There was no finding as to which of the contradictory statements was false. 

Held, (NOHRIS, J., dissenting) that s 233 of the Criminal Procedure Code did not affect 
the matter and that the conviction was good. 

Sembleper WILSON, J —The decision in Tlte Queen v. Bedoo Noshyo (12 W R., Cr. 11) 
though a guide to the discretion of Courts in framing and dealing with charges, was not 
intended to, and does not, affect the law applicable to the matter 

This was a rule to show cause why the conviction of the petitioner under 
8. 193 of the Indian Penal Code before the Joint [938] Magistrate of Dacca, 
affirmed on appeal by the Sessions Judge, should not be set aside as bad in law. 

The facts of the case were as follows •— 

The petitioner was charged in the alternative with having committed 
perjury in a deposition given by him during the hearing of certain suits in the 
Court of the Second Subordinate Judge of Dacca. He was examined as a 
witness on behalf of the defendants in those suits, and during his cross-exami¬ 
nation, which commenced on the 12th September, he admitted that certain 
entries in account books and certain letters were in his handwriting. On the 
13th September he was re-exammed (his cross-examination having terminated 
late on the evening of the 12th), and on his re-examination he contradicted his 
statements as to the entries and the letters, and swore positively that they 
were not in his handwriting. It was in respect of these contradictory state¬ 
ments that sanction to prosecute was given and that the charge was brought. 
The Joint Magistrate, finding that he had a strong motive for contradicting 
his first statement, and that it was not a mistake made through inadvertence, 
without d^iding as to which of the statements was false, convicted the accused 
upon two similar charges, one in respect of the statement as to the entries in 
the account books and the other in respect of the statement as to the letters, 
and sentenced him to a year’s rigorous imprisonment on each charge. 

This decision was upheld on appeal by the Sessions Judge. 

* Buie No. 66 of 1884 against the order of £. Staley, Bsq., Officiating Joint M^atrate 
of Dacca, dated the 10th day of December 1883, affirmed by T. Smith, Esq., the SeUflions 
Judge of Dacca, dated the 14th January 1884. 
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The petitioner then applied to the High Court, in the exercise of its revi- 
sional powers, to send for the record with a view of quashing the Magis- 
jlrfai^'s order, on the ground, that an alternative charge of giving false evidence 
l^der s. 193 of the Indian Penal Code would not lie, when the charge was based 
upon contradictory statements contained in one and the same deposition. 

On the hearing of the application, Mr. Fugh and Mr. M. P. Ga&per 
appeared on behalf of the Petitioner, and the Court issued the present rule. 

The rule came on to be heard before a Division Bench of the High Court 
consisting of Tottenham and Norris, JJ. 

Mr. Pugh, Mr. M. P. Gasper, Baboo Durga Mohiin Pass and Baboo Umbica 
ChMt% Bose for the Petitioner. 

£939] The Advocate-General (Mr. G. C, Paul) and Baboo Chunder 
Madhub Ghose for the Opposite Party 

The Advocate-General in showing cause against the rule cited The Queen 
V. Mussamut Zumeerun (6W.R., Cr 65 , B. L. R., F B. 521) and The Queen v. 
Mahomed Humayoon Shah (21 W. R., Cr 72, 13 B L R., 324). 

Mr. Pugh in support of the rule referred to Empress of India v. Niaz Alt 
(I. L. R., 5 All., 17, p. 22), the judgment of .Jackson, J., in The Queenv Mahomed 
Humayoon Shah (21 W. R., Cr 72 , 13 B L R., 324), and upon the question of 
the effect of illustrations to an Act, to Koglash Chunder Ghose v. Sonalun 
Chung Barooie (I. L R., 7 Cal., 132, p. 135). He also referred to Taylor on 
Evidence, 1th edition, 708 , Boscoe on Evidence, 825, and Peake's Nisi Prius, 52. 

The nature of the arguments appears sufliciently from the judgments of 
the Division Bench, which were as follows .— 

Tottenham, J.—This is a rule to show cause why the conviction of the 
petitioner under s 193 of the Indian Penal Code before the Joint Magistriite 
of Dacca, affirmed by the Sessions Judge on appeal, should not be sot aside as 
bad in law. 

The charge upon which the petitioner was convicted was in the alternative 
form, of which an examjile is given in the 5th schedule of the Code of Criminal 
Procedure, and in respect of two contradictory statements made by the peti¬ 
tioner in the course of one and the same deposition , the one being made one 
day in cross-examination, and the other the following day in re-oxamination. 

The ground on which we have been asked to interfere, and set aside the 
conviction, is, that a charge, in the alternative form, of intentionally giving false 
evidence by making contradiototy statements, cannot legally be framed where 
the statements in question are contained in one single deposition . but is 
allowable only in case the statements are contained in distinct separate 
depositions. 

The particular form given in the schedule to tlie Code clearly refers to 
separate dejiositions made on distinct occasions, viz, in an enquiry before a 
Magistrate, and at the subsequent trial in the Sessions Court It is contended 
that there is no warrant [940] in law, except in this form and in s< 554 which 
authorizes its use, for a single alternative charge of giving false evidence, and 
it is submitted, that the law should not be stretched in this direction so as to 
have a charge in the alternative made in respect of dbntradictory statements 
made in the course of one deposition. And it is argued that, if such a cliarge 
is good in law, no witness could safely correct an erroneous statement onTO 
made: for by so doing, he would render himself liable to prosecution, and if 
prosecuted, his conviction would inevitably follow should there be no obligation 
on the prosecution to prove which of the two statements was false. 


« CAt.—82 
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After giving the matter the most careful oonsideratiou in my power, 1 am 
of opinion that there is nothing illegal in the charge before us ; and that the 
conviction bad upon it is good in law. In this country it has more than tmoe 
been held that a conviction for intentionally giving false evidence may be hira 
upon a charge in an alternative form, and without any finding as to 
which statement is false. The Full Bench cases, Queen v. Mussamut 
Zumeerun (6. W. B., Or. 65; B.L.E., F. B., 521) and Queen v. Mahomed Huma- 
yoon Shah (21 W. E., Cr. 72 ; 13 B. L. E., 324) establish this proposition, and 
the present Code of Criminal Procedure, by providing a form for such a charge, 
has continued the state of the law previously existing. And there seems to be 
no authority for holding the contrary view or for confining that view to oases 
in which two distinct proceedings are in question, and little reason except 
supposed expediency. The argument that, because the form given as an example 
in the schedule to the Code deals with a case in which the two statements 
were made in distinct proceedings, therefore no similar form may be used in 
respect of statements made in one and the same proceeding, appears to me not 
entitled to any weight. 

For 8. 554, which prescribes the use of the form^ in the schedule, expressly 
provides for such modifications in the forms as the circumstances of cases may 
require. A witness may, and sometimes does, make as flagrantly contradictory 
statements in the same proceeding as he may make in two distinct proceedings, 
and it may be as difficult in one case as the other to determine which is 
false. I see no reason to suppose that the Legislature intended to give 
immunity in the one case, but to allow a prosecution in the other. It seems 
to me only reasonable to suppose that it was intended that the same peril 
should attend the witness in either case. 

And as to the argument, that this view of the law renders it unsafe for a 
witness even to correct or alter a statement which he has once made, I do not 
think that an honest witness has any reasonable ground for apprehension. 
He cannot be prosecuted unless the Court before which he has deposed, or a 
superior Court, sanctions a prosecution after such enquiry as may be necessary ; 
and no Court would sanction the prosecution of a witness, unless satisfied 
that he had deliberately and intentionally made the two contradictory state¬ 
ments, not merely by way of bond fide correction of a mistake,, but intending 
in one or other instance to state what he knew to be untrue or did not know 
to be true. And further even when prosecuted, the witness cannot be convicted 
on an alternative charge for correcting an error. but can be convicted only 
upon the Court being satisfied that in one or other of the instances charged 
the accused did intentiotially give false evidence. The essence of the offence 
is the intention, and that may exist where the contradiction is in various 
stages of a single deposition, as well as where it is manifested in two distinct 
proceedings. I come, therefore, to the conclusion that the law permits the 
charge upon which the petitioner has been convicted, and I see no particular 
hardship in that state of the law to a person who wilfully gives false evidence. 

I would discharge this rule, and would order the petitioner to undergo the 
sentence passed upon him. 

NOBElS, J.—The petitioner in this case was examined as a witness on 
behalf of the defendants*at the hearing of the suits, which were tried together, 
by the Second Subordinate Judge of Dacca. The petitioner’s examination-in- 
chief and cri^s-examination took place on the 12th September 1888; the 
cross-examination was not concluded until a late hour and the re-examinatkm 
was postponed until the following day. In his cross-examination the petitioner 
admitted jthat certain entries in certain account boolos, which were shown 
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r942] to him, were in his handwriting, and that a letter, in which he admitted 
that he had been guilty of embezzlement, was also in his handwriting ; in his 
i»*examination he contradicted his previous statements with regard to the 
entries and the letter, and positively denied that any or either of them were 
in his handwriting. Sanction having been obtained from the Judge for the 
institution of a prosecution against the petitioner, he was brought before the 
Officiating Joint Magistrate of Dacca who, after taking evidence, framed the 
following charge: ‘ I hereby charge you, Khajieh Habibullah, as follows : 

That you on or about the 12th day of September 1883, at Dacca, in a stage 
of a judicial proceeding, viz., in the trial of suits Nos. 88 and 93 of 1882 in 
the Court of the Second Subordinate Judge being a witness cited by the defen¬ 
dants in those, the jointly tried, suits, on solemn affirmation stated ‘ Exhibit 
IX is in my handwriting and the signature is mine,' and on the 13th day of 
September, in the same judicial proceeding, stated ‘ Exhibit IX is not in my 
handwriting,’ and whereas one of those statements you either knew or believed 
to be false or did not believe to be true, you thereby committed an offence 
punishable under s. 193 of the Indian Penal Code, and within the cognizance 
of this Court, and thereby direct that you be tried by this Court on this said 
charge.” The Magistrate also framed a second charge with reference to the 
petitioner's statements regarding the entries in the account books. The Joint 
Magistrate convicted the petitioner, and sentenced him to two years’ rigorous 
imprisonment, one year on each charge. The petitioner appealed to the 
Sessions Judge, who confirmed the conviction , he then applied to us, in the 
exercise of our revisional powers, to send for the record with a view of quashing 
the Magistrate’s order, on the ground that an alternative charge of committing 
an offence under s. 193 of tlie Indian Penal Code was bad where such 
charge was based upon alleged contradictory statements made in the same 
deposition. • 

We granted a rule to show cause why the conviction should not be set 
aside. On the argument of the rule, the Advocate-General appeared to show 
cause, Mr. Pttgh and Mr Gasper supported the rule 1 regret that after the 
best consideration J have been able to bestow upon the case, I find myself 
unable to agree with my brother TOTTENHAM in the conclusion at which he 
has arrived. « 

£948] I am of opinion that the rule should be made absolute. The 
Advocate-General urged that the point was concluded bv authority, and he 
referred us to two cases, Req. y. Mussamut Zumeerun and Beg. v. Mahomed 
Humayoon Shah These were both Pull Bench decisions, the first was a 
decision upon the provisions of the Code of Criminal Procedure of 1861 with 
regard to alternative charges, the second was a decision upon the provisions of 
the Code of 1872 with reference to such charges. 

I am undoubtedly bound by these decisions, unless I can distinguish the 
facts upon which those decisions were baaed from the facts of this case. I trust, 
however, that I shall not be considered presumptuous, if I respectfully say that 
I share in the doubts expressed by Noeman and CAMPBELL, JJ., in tliefirst case, 
and that the judgment of Jackson, J., in the second case, and the reasoning by 
which he arrived at his conclusion, commend themselves to my judgment. 
There appears to me, however, to be an essential distinction between the cases 
above cited and this case. In both the cited cases the alleged contradictory 
statements were made in two separate depositions taken on two distinct 
occasions. In Beg. v. Mtissamut Zumeerun the first statement was made 
b^ore a Magistrate on the 14th October 1865, and the second statement before 
a Sessions Judge on the 18th December 1865. 
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In the case of Reg. v. Humayoon Shah, the charge against the prisoner 
was " that he did on or about the 23rd January 1873, at Alipore, in the course of 
the trial of Tulsi Dass Dutt and Mahomed Latif on a charge of cheating, state in 
evidence before Moulvi Abdul Latif, Deputy Magistrate of Alipore, that, &o., 
Ac., and that he did on or about the 13th February 1873, in the course of the 
trial of I. B. Belilias, Tulsi Dass Dutt and Mahomed Latif tn the same case 
of cheating state in evidence before Moulvi Abdul Latif, Deputy Magistrate of 
Alipore, that, &c., &c.” 

Now, it is plain that though it is called “ the same case of cheating ” it 
could not have been strictly speaking “ the same case.” The case on the 23rd 
January was a case against two persons only, Tulsi Dass Dutt and Mahomed 
Latif ; the case on the 13th February was one against three persons, I. E. 
Belilias, Tulsi Dass Dutt and Maliomed Latif. I. E. Belilias had clearly 
been added as a defendant between 23rd January and 13th February, the 
pri-CM4]soner’s evidence against the two defendants on 23rd January could 
not have been used against the added defendant on 13th February without his 
having been re-sworn. There would thus be two depositions on two distinct 
occasions on two different charges. 

In this case, though a night elapsed between the cross-examination and 
the re-examination of the petitioner, the alleged contradictory statements were 
made in one and the same deposition, on the hearing of one case. 

I think it would be a very dangerous thing to extend the principle of the 

Full Bench cases to such a case as this, it would render it unsafe for a witness 

to correct the deposition. I am of opinion, upon the ground of the distinction 

I have pointed out, that the Full Bench cases are not in point, and that the 

rule should be made absolute. 

<< 

The Judges having disagreed, the case was referred to Mr. Justice WILSON 
and re-argued before him. 

The same counsel appeared as at the previous hearing, with the exception 
of Mr. Piiqh —Mr. M. P. Gasper arguing the case in support of the rule. 

The following Judgment was delivered by 

Wilson, J, —This case has been referred to me in consequence of a 
difference of opinion between Tottenham and Norris, JJ. 

The accused has been charged with, and convicted of, offences under 
8. 193 of the Penal Code Each charge followd the form given in schedule V, 
XXVIII, II, (4) to the Code of Criminal Procedure and charged him with 
having, in the course of a judicial proceeding, made, as a witness, two contradic¬ 
tory statements, one or other of which he knew to be false or did not believe 
to be true. The conviction is in accordance with the charge without any 
express finding which of two contradictory statements was false, 

Mr. Oa^per, who appeared for the accused, raised these points. First he 
argued that, under the present law, a charge and conviction of this nature is 
in no case good. The validity of such charges has twice come before Full 
Benches of this Court. . 

In the Queen v. Mussamut Zumeerun such a charge seems CM6] to have 
been regarded as an alternative charge of perjury committed either on the one 
occasion or on the other, and to have been held good on that ground under the 
Procedure Code then in force. If the matter be viewed in that light, it would 
be very diiScult to reconcile such a charge with s. 462 of the Code of 1872 or 
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with s. 233 of the present Code, which requires that each offence shall be the 
subject of a separate charge, except in the particular oases (of which this is 
not one) in which alternative charges are expressly allowed. 

But in the subsequent Full Bench case of The Quern v. Mahomed 
Ilumayoon Shah, CouCH, C. J., with whom Kemp, J., concurred, expressly lays 
down that such a charge is not a charge of two offences in the alternative, 
but of one offence. And I think the judgments of Morris, J., with whom 
Birch, J., concurred, and of AlNSLiE, J., embody the same view. The other 
two Judges who made up the majority of the Court did not give their reasons. 
I think I am bound to accept this view of the law, though, if it were not 
framed by authority, it is not a view that I should myself have taken. 

If this be so, s. 233 does not affect the matter. And the form of charge 
given in the schedule, which is sanctioned by s. 554 and has been followed in 
this case, is legitimate and may be followed by a corresponding conviction. I 
think, therefore, that Mr. Gasper's first contention fails 

Secondly, he argued that a charge and conviction in the present form can 
only properly be used in a case in which it is impossible to find, upon the 
evidence obtainable, which of the two inconsistent statements is true , and for 
this he cited The Queeji v Bedoo Noshyo As a guide to the discretion of 
Courts in framing charges and in dealing with them, I think what is there 
said is of great importance. But it cannot affect, and was not, I think, 
intended to affect, the law applicable to the matter. 

Thirdly, Mr. Gasper argued that the rule w^hich has been laid down does 
not apply in a case where, as here, the two inconsistent statements have been 
made in the course of the same deposition. It is no doubt very important 
that a witness honestly desiring to correct an error in his evidence should not 
be deterred from doing so by the risk of a criminal charge And charges 
arising out of [946] alleged inconsistent statements in a deposition may well 
require, and I think they so require, to be watched with special care. But I 
can see no sufficient distinction in principle between such contradiction in one 
deposition and in two. If it is an offence under s 193 to make two contra¬ 
dictory statements, one or other of which must be false, and to do so with a 
guilty intention, on two distinct occasions, I think it must be equally an 
offence to make them on one occasion. 

I, therefore, agree with the view' of Tottenham, J., upon the matter 
referred to me. 

Wilson, J. (Tottenham, J., concurring). —The rule must be discharged, 
but the period during which the rigorous portion of the sentence was suspended 
will count as part of the original sentence, 

Buie discharged and conviction affirmed. 


NOTES. 

[ This case was folly discussed by Sir V. BHASHYAM AYYANOAR, J in (1902) 28 Had., 88 
with reference also to the charge in the Criminal Procedure Code 1898 ; but the conviction 
there was held legal by BENSON nad MooRE, 33. ] 
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EEPEBENCE UNDEE THE BUBMAH COUETS* ACT. 

The 7th July, 1884. 

Present; 

Sir Eichabd Garth, Kt., Chief Justice, and 
Mr. Justice Beverley. 

Mahomed Hossein.Plaintiff 

versus 

Inodeen.Defendant.' 

Limitation, for second appeals under Burmah Courts' Act—Act XVII of 

1875, s. 27. 

A second appeal under h 27 of the Burmah Courts’ Act is not subject to the limitation 
of time prescribed for an appeal to a High Court under the Limitation Act of 1877. 

In this case, which was oqe for the specific performance of a contract, the 
plaintiff obtained a decree in the Court of the Extra Assistant Commissioner 
of Toungo. 

The defendant apiiealed to the Deputy Commissioner who, on the 6th 
December 1883, reversed the decision of the lower Court. 

On the 14th March 1884 (at which date more than 90 days had passed 
from the date of the decree of the lower Appellate Court), the plaintiff presented 
his appeal to the Judicial Commissioner 
. tM7] Mr. Oillbanks, for the Appellant, contended that second appeals 
under s. 27 of the Burmah Courts’ Act were not appeals under the Civil Pro¬ 
cedure Code, but were proceedings which ss. 3 and 4 of that Code left to the 
rules of the local Act, that under the Burmah Courts’ Act there was no limit 
laid down in which appeals were to be presented; and that the 90 days 
allowed under ai-t. 156, sch. II of the Limitation Act did not apply. The Judi¬ 
cial Commissioner entertained a doubt as to the point raised, and referred the 
question—Whether a second appeal under s. 27 of the Burmah Courts’ Act is 
subject to the limitation of time prescribed for appeals to the High Court 
under art. 156 t of sch. II of the Limitation Act, 1877, or to any other 
period of limitation?—to the High Court with the following expression of 
opinion:— 

“ This'appeal is presented under s. 27 of the Burmah Courts’ Act XVII of 
1876. It has been the practice of this Court, when sitting with the powers of 
a High Court, to apply to appeals made under the above section the term of 
limitation of 90 days prescribed by art. 156 of the second schedule of the 
Limitation Act to appeals made to a High Court under the Code of Civil 

* Reference under the Burmah Courts’ Act of 1875, made by T. Jardine, Esq., JudJoia] 
Commissioner of British Burmah. 

t CArt. 166 


Description of appeal. 


Period of Time from which period 

limitation begins to run. 


Under the Code of Civil Procedure to] Ninety days 
ft Hig^ Court, except in the oases provid 
ed f or by l^o. 181and No . 153. 


The date of the decree or ordbr 
jappealed against.] 
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Procedure. It has been assumed that s. 96 of the Burmah Courts’ Act justified 
this practice. The Special Court of British Burmah in the case of Meo Myohe 
V. Oga I/O in construing the words of s. 29 * period prescribed by law for 
I)etitions of appeal ’ held that this period of limitation applied.” 

But 8. 29 relates to cases where the lower Court of appeal has confirmed 
the original decision.” 

Another difference to be noted is that equivalent words to those quoted 
from'-s. 29 are not found m s. 27.” 

" Moreover, in s. 22 we'find a special rule of limitation , and in ss. 37 and 
83, where the Limitation Act is applied to certain appeals and applications, 
express words were evidently deemed necessary by the Legislature.” 

“ The discretion allowed to the Court of the Judicial Commissioner in 
admitting a second appeal under s 27 of the local Act is not limited by the 
rules found in ss. 584, 685 and 586 of the Code of Civil Procedure , and it may 
be contended that the Legislature did not mean that the judicial discretion 
conferred should [948] be limited by specified periods of time, as such 
limitations might be inconsistent with the doing of the justice for which this 
jurisdiction is created.” 

“ The differences to which I have referred are the basis of Mr. Gillbanks’ 
argument that the second appeal under s. 27 of the local Act is not an appeal 
under the Code of Civil Procedure, but a proceeding which ss 3 and 4 of that 
Code leave to the rules of the local Act.” 

“ I can find no other limitation applicable except that of the j>eriod of 
90 days under the Limitation Act, and if it be held that this period Is not 
applicable, there will be no express period of limitation, but the Court will 
have to consider the delay in making second appeal, and the consequences 
of such delay, only as it consideis other circumstances alleged to guide its 
discretion.” 

“ I incline to this ojunioii, but as I entertain doubts, and as the practice 
of applying the period of 90 days has existed for some years, I determine to 
refer the questions of limitation of second appeals under s 27 of the Burmah 
Courts’ Act to the High Court ” 

No one appeared on the reference 

The Opinion of the Court (Garth, C. J., and Beverley, J ) was given by 

GUFthi C. J.— This is a reference from the Judicial Commissioner of British 
Burmah under p, 31 of the Burmah Coui’ts’ Act XVII of 1875. 

The question referred for the decision of this Court appears to be this: 
Whether a second appeal under s. 27 of the Burmah Courts’ Act is subject to 
the limitation of time prescribed for appeals to the High Court under the 
Indian Limitation Act , or, in tact, to any limitation whatever? 

The Judicial Commissioner states that it has been the pra^ctice of this 
Court, when sitting with the powers of a High Court, to apply to appeals 
made under the above section, the term of limitation of 90 days prescribed by 
art. 156 of the second schedule of the Indian Limitation Act, for appeals 
made to a High Court under the Code of Civil Procedure.” The question has 
been raised, however, whether the Limitation Act applies to a second appeal 
under s. 27 of the Burmah Courts’ Act. 

£949] The rules as to second appeals under the Burmah Courts Act are 
contained in ss. 27—29 of that Act. 
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In the first place, s. 27 deals with cases in which the Deputy Oommis* 
sioner or Oommissioner on appeal has reversed or modified the decision of the 
Court of First Instance. In such oases the Judicial Commissioner receive 
a second appeal if, on a perusal of the grounds of appeal and of copies of the 
judgments of the subordinate Courts, a further consideration of the case appears 
to him to be requisite for the ends of justice. 

The reception of the appeal is a matter for his discretion. 

Then the Act goes on to deal with cases in which the Appellate Court has 
confirmed the decision of the Court of First Instance. In these cases, if the 
question is one of fact only, the decision by s. 28 is final. If, on the other 
hand, the question was one of law, then by s. 29 the party aggrieved by 
such decision may either (l) apply to the Court to state a case for the 
opinion of the Judicial Commissioner, or (2) ask for leave to appeal to the 
Judicial Commissioner. 

In either of these cases the application (1) or the appeal (2) must be 
made within the period prescribed by law for petitions of appeal. 

Then s. 34 deals with eases where the first Appellate Court has refused 
to state a case, or to give leave to appeal under s. 29. 

And in those oases also the Judicial Commissioner may, if he pleases, call 
for the record of the case, and proceed to try it as if it had been preferred in 
due course under s 29. 

The general question, whether the provisions of the Limitation Act were 
intended to apply to appeals as of right under the Burmah Courts' Act, is not 
now before us. It is possible that the Legislature intended to make them 
aj^licable, though whether it has done so is another matter. It seems to us, 
however, that there is a distinction between appeals, which may he preferred 
as a matter of right, and such appeals as are referred to in ss. 27 and 34, 
and that this distinction is of the utmost importance in the consideration of 
the question now referred to us. 

In cases of first appeal, and in cases under s. 29 when an application to 
state a case, or for leave to appeal, is made to the fust Appellate Court, 
provision is made for a period of [950] limitation within which such appeal or 
application should be preferred. But m cases falling under s. 27 or s. 34, 
when the application is made direct to the Judicial Commissioner, and when 
the reception of the appeal is left to his discretion, there is no provision made 
in regard to limitation. We cannot but consider that distinction is intentional. 
We think it must have been intended, that while a period of limitation is 
prescribed for appeals which may be preferred as a matter of right and which 
the Appellate Court is hound to entertain, cases under s., 27 or s. 34 of the 
Act should be left to the unfettered discretion of the Judicial Commissioner. 
It is discretional with him to receive the appeal, and in the same way we 
think that the period within which he may receive it is also left to his 
discretion. * 

No doubt the Judicial Commissioner, in the exercise of this discretion, 
would do well to consider whether the aiiplication to him has been made 
within a reasonable time, and he would probably refuse to^ interfere, if the 
api^ioant bad been guilty of undue delay , but this is a matter for his discre¬ 
tion only, and no rule of limitation has been laid down which would prevent 
bfs interforence, if at any time he thought it right to rehear or reconsider 
the case, 
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■ It ia possible, that any application made to .him to ■ rehear or reconsider 
the oase, would be subject to the general rule of limitation contained in 
art. 178 of the Liimitation Act, and that consequently it must be made within 
three years from the time when the right to apply accrued That,question 
however, does not arise in the present case. 

We think, therefore, that the view taken by the Judicial Oommissionei' is 
correct. 


NOTES. 

[An appeal from the Court of the Recorder of Rangoon to the High Court at Calcutta 
should be made within the time prescribed by Art. 1.^6 of the Limitation Act i(1886l 13 Cal, 
221 .] 


[951] APPELLATE CIVIL. 

The 8th July, 1884. 

Present. 

Sir Richard Garth, Kt., Chief Justice, and Mr. Justice Beverley. 

Eugene Pogose (a minor) by her next friend, P. N. Pogose..Plaintiff 

versus 

The Delhi and London Banking Co , Ld.Defendant. 

Ante-nuptial settlement — Wife, a minor—Settlement made by guardian — 

Fraud of guardian 

Where a wife (.i minor) sought to enforce an ante-nuptial settlement as against the 
creditors of her husband, the settlement having been made and negociated on her behalf by 
her father us her guardian , and the father, under such circumstances, had made a contract 
for her which was void as against third persons, on the ground of public policy, held, that 
such a contract could no more be enforced by the minor against tho^o third persons, than it 
could bo enforced by her, had she been an adult and made the contract herself. 

It is unnecessary, in order to avoid an antc-nuptial settlement as against a minor wife 
and her children, where the conduct of the father who brought about the marriage has been 
shown to be fraudulent, to show that the minor was a party to the fraud. 

On the 15th June 1877, the Delhi and London Bank obtained a decree 
against P. N. Pogose for a sum of Rs 11,076. 

On the 21st June 1877, P. N. Pogose entered into au agreement with the 
Manager of the Delhi and London Bank, whereby in consideration of the 
Bank’s refraining from attaching the person of P N. Pogose, and refraining 
f from immediately selUng up any of his immoveable property which might be 
attached under the decree of the 16th June 1877, he agreed to pay to the Bank 
Rs. 2,000 quarterly until the whole of his debt, principal and interest, had 
been liquidated, and further agreed to assist the Bank, when called upon to do 
so, in obtaining an attachment over all his share and interest in certain 

' Appeal from Original Decree No 149 of 1882, against a decree of Baboo Parbati 
Charon Mitter, Second Subordinate Judge of Myrnensingh, dated the 29th March 1882. 
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properties set out in a schedule referred to in this agreement, and to make no 
objection to any sale in execution of the decree, should he fail in the payment 
of the quarterly instalments. And in this agreement he expressly stated that 
his share and interest in the properties men-[9d3jtioned were free from 
all encumbrances, save as to a mortgage for Rs. 4,000 to Messrs. Chauntrell, 
Knowles and Roberts, attorneys. 

On the 25th June 1877, P. N. Pogose wrote to the Manager of the 
Delhi and London Bank in reference to this agreement, stating that any 
attachment made would affect the salami to a considerable extent and cause 
the ryots to refuse to pay their rents, and he, reiterating his promise to pay 
the instalments regularly, begged that no attachment should be made. 

On the 26th August 1877, P. N Pogose again wrote to the Manager of 
the Bank, stating that he found it difficult to collect the money for the first 
instalment until January 1878, and asking for forbearance. 

On the 7th September 1877, 3rd October 1877, 2nd February 1878 and 
25th February 1878, P N Pogose paid certain sums to the Bank, which, in 
all, amounted to Rs. 4,000. 

On failure to pay any further instalment, the Bank applied for execution 
and attached through the Mymensingh Court so much of the properties as were 
in the Mymensingh district, and which were set out in the schedule to the 
agreement above mentioned. 

P. N. Pogose, on the 24th June 1830, on these properties being attached, 
put in a claim, stating that he had, on the 5th November 1877, the day previ¬ 
ous to his marriage with Miss Manook who was a minor, executed an ante¬ 
nuptial settlement, settling the properties, which had been attached and other 
pftiperties, on the lady for her life, and after her decease on her children by 
him, the deed containing a clause to the effect that the intended wife should 
support P. N Pogose for his life, and concluding with these words " and that 
henceforth all my rights to the same shall cease to exist ” The petition on 
which the claim was founded then stated that P. N. Pogose, on the 6th 
November 1877, had been married to Miss Manook, who was then an infant, 
and that he had, on the 3rd June, taken out a certificate, under Act XL of 1858, 
to manage these properties on behalf of his wife. This claim was, however, 
dismissed by Mr. Kirkwood, on the 30th December 1880, who held that the 
gift under the settlement was “ no more than a mere ostensible transfer, carry¬ 
ing with it no change of ownership, and that the alienation was void as against 
the Bank.” It appeared that in 1877, one C. N. Stephen had previously 
[953] attached these very properties in execution of three decrees in his 
favour, but P. N. Pogose had put in a claim and had succeeded in getting the 
properties released from attachment. * 

On this claim being dismissed, by the order, dated the 30th December 
1880, Mrs. Pogose, by her next friend and guardian P. N. Pogose, filed a suit 
against the* Bank, praying (1) that her title to the properties included in the 
settlement might be declared, and (2) that the properties might be released 
from attachment, and an injunction granted restraining the Bank from putting 
up to sale the propertied included in the settlement. 

The Bank contended that the settlement set up by the plaintiff was 
executed with a view to defraud the creditors of P. N. Pogose, and that the 
judgment-debtor, his father-in-law Mr. Manook, and friends had coUusively 
got up the deed, with the object of protecting the properties of P. N. Pogose. 
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The evidence in the case given as to the value of the real property settled 
was of a very unsatisfactory character, and showed that there was some 
personal property also settled , that neither Mr. or Mrs. Manook (the plaintiff’s 
father and mother) were aware of the debt to the Bank at the time the settle¬ 
ment was made ; neither P. N. Pogose or his wife were examined by commis¬ 
sion, or otherwise, and it appeared from the heading of the plaint that at the 
time the suit was brought, P. N, Pogose was residing in England ; but there 
was nothing to show where the plaintiff Mrs. Pogose was at the hearing of the 
suit. 


The Subordinate Judge found that execution of the settlement was proved, 
but that P. N. Pogose had made the settlement with a view to defraud his 
creditors ; that although there was no direct evidence to show that Mrs. 
Pogose was aware of the fraud committed by her husband, yet, that it was 
probable that Mrs. Pogose and her parents were aware of the insolvent state 
of P. N. Pogose when executing the settlement, and that, if they were not, 
they had ample means of informing themselves of this had tliey made any 
enquiries, that the fact that P. N. Pogose had conveyed the property charging 
it with his maintenance, tended to show that the settlement was made under 
the cloak of marriage with a view to defraud his creditors, he, therefore, held 
that the settlement was void as against the Bank. 

‘ [934] The plaintiff appealed to the High Court. 

Mr. Evans, Mr Gasper and Baboo Jogesh Ckunder Boy for the Appellant. 

Mr. Evans .—In arguing this case, it must be remembered that arrange¬ 
ments for the marriage were entered into by the parents , that, as a general 
rule, an infant has no power to contract, the only exception being in that of 
marriage ; and this powerlessness to contract has been carried so far that «,n 
attorney cannot even sue an infant for drawing up a marriage settlement, he 
can only claim for such work on the ground that a settlement is necessary for 
an infant, and that he is entitled to be re-imbursed Also when considering 
that a conveyance for the purpose ol defrauding creditors is void as against 
them , the rule as regards adults is, that if the conveyance be for consideration, 
such as marriage, it will be necessary, before setting it aside, to show that the 
woman was a party to the fraud, but in the case of a minor can the same rule 
be applied ? Up to the year 1810 no case has occurred m which an ante-nuptial 
settlement has been set aside m fraud of creditors , and the few later cases in 
which the contrary has been held, all hold that a settlement is bad only in the 
case where the woman is affected with notice of the fraud. There can in this 
case be no reason to suppose that P. N. Pogose informed the father, or mother, 
or the girl herself, that he had entered into an agreement with the Bank, and 
was about to make.a settlement to defraud the Bank , in fact the evidence of 
the father and mother is directly to the contrary. Nor, is there anything to 
show' that any one connected with the girl had knowledge of the agreement 

with the Bank , there is no reason to suppose the minor had notice. 

• 

The deed of settlement is a gift of the properties to her and her heirs, and 
either gives an estate of inheritance to her, or an estate for life, with remainder 
to her children. It was drawn up in Bengalee, and* taking it as a Bengalee 
instrument, it would give an estate for life to her, and not an estate of 
inheritance ; and if she died in the lifetime of her husband without issue, there 
would be no taker, and there would therefore be a resulting trust to the donor 
The words “ henceforth all my rights to [935] the same shall cease to exist” 
do not necessarily militate against this. 
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The following cases will show how'diffioultitis to set aside aa 'ante-^tiOptial 
seWtemenb;— 

Campion v. Cotton (17'Ves., 263) decided in 1810 shows that the eonsiddra- 
tioo * of’'marriage will shpport a settlement against creditors, and that neither 
the-' joint possession of moveables, nor the fact that the w'lfe khew that thb 
settlor was indebted at the time, will alfect the settlement. 

Fraser v. Thomson (1 Giff., 49) in which Campion v. Cotton was followed, 

Golomhinc v. Fenhall (1 Sm. & G., 228) was the case of a trader subject to 
the Bankruptcy Laws, and the settlor being subject to those laws, made it 
impossible to sustain the consideration of marriage. In our case Mr. Pogose 
is not a trader, and it is shown that he was not insolvent from the evidence of 
Mrs. Manook. 

Inex-parte Mayor (l Mont., 294) the wife was aware of her husband being 
an'insolvent, and even there the settlement was held good. 

Bulwer v. Hunter (L. K., 8 Eq., 46) in which all the above cases are recog¬ 
nized,' was held to come within Colombine v. Penhall, Vice-Chancellor MaliNS 
heldj that a marriage got up for the purpose of defrauding a man’s creditors, 
where the intended wife is a party to the fraud, cannot be supported. It has 
not been shown that Mrs. Pogose was a party to the fraud. As regards the 
question of notice it generally arises with regard to a particular right, which 
18 not strictly an equity, which some third person has, and in this case it 
would only apply to the actual right which, as against Mr. Pogose, the Bank 
had, to insist on the help of Pogose in realizing its debt The question of 
notice does not, however, arise, as it has not been shown that Mrs. Pogose 
knew of this agreement. Actual knowledge of general indebtedness, without 
specific knowledge of the agreement, would not effect the conscience of the 
infant so as to annul the settlement There must be either actual or constructive 
notice, and no person can say that the infant could be put [056] upon enquiry; 
as to the existence of such an agreement, s. 229' of the Contract Act clearly 
shows that an infant cannot have an agent, and she could not be said to have 
been effected by the knowledge of her attorney, if any such knowledge had 
been proved. Constructive notice cannot he applied except as to a particular 
right which is being infringed. There is no case under which an infant is 
liable for any fraud, but his own fraud, and it cannot be held that the fraud of 
the infant’s guardian, had such fraud been proved, could effect the infant. 

In Twyne’s case (Sm. L. C,, 1) the question of setting aside documents for 
fraud is fully gone into. The law with regard to the Statute of Elizabeth 
is summed up in Storey’s Eq. Jurisprudence, s. 372o, and from it, it will be seen 
that there are no more modern cases which go further than those 1 have cited. 
See also Seton on Decrees, p. 1372 last edition. 

The fact that P. N. Pogose having only this debt to the Bank deprived 
himself of his property for all time, clearly points that the object of the con¬ 
veyance under the settlement was not to defraud his creditors, but was to obtain 
the(girl in marriage. 

Mr. Allen (with hina Baboo Ginsh Chunder Chowdhry) for the Eespondent. 
—P. N. Pogose is the person really seeking the aid of the Court, not his wife. 

’CSeo. 229.—Any notico given to or information obtaintsd by the agent, provided it bo giv^ 
or obtained in the course of the business transacted by him 
Oousequenees of notioe for the principal, shall, as between the principal and third parties, 
givs*Ao>a 9 Sati have the same legal consequence as if it had been given to or 

> obtained by the principal,] 
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THe.principles of the Statute of Elizabeth have been held to apply to this 
country. See Abdul Hye v. Mir Mohammed Mozaffar Hossem (I. L. E., 10 Cal., 
616‘j L. R„ 111. A., 10). 

The rule^to be applied in this case is the rule of justice, equity and good 
conscience. The cases cited by Mr. Evans do not apply to India ; the status of 
married persons in England and India differs greatly , in England all the wife’s 
choses in action vest in the husband on marriage, here it is not so, at all 
events since 1865. It lay upon the other side to show that the settlement was 
a bond fide document and was not a scheme to defraud creditors. Vane v. 
VuTie (L. E., 8 Ch. App., 383) clearly decides that notice to an agent is notice 
to the principal. 

C0S73 I submit that anything that would put the husband on enquiry, 
would bind the wife. 

The principle under which such a claim as the present is made out, is the 
principle of being a bond fide purchaser for value without notice, and this 
principle has been set up by parties claiming under a settlement made previous 
to, and in consideration of, marriage. See Hardey v Green (12 Beav., 182) 
and Fane v. Vane (L. E , 8 Ch App., 383) Tbe position of this case is 
the reverse, the suit was one really to establish a document, for the properties 
were under attachment The plaintiff was bound in the Court below to 
establish the bond fides of the document, we put it in issue, they omitted to 
do this, and did not examine either Mr or Mrs Pogoso, which they might 
have done on commission. 

Mr Evans, in reply —The decision of the lower Court is valueless as a 
decision on facts, owing to error of law. The lower Court thought, that if a 
wife knew of the insolvent condition of the intended husband, that would be 
fraud against creditors and would invalidate the settlement But the only 
thing here constituting fraud would be if she knew of his agreement with the 
Bank. There is absolutely no evidence of this , there is the sworn testimony 
of the father and mother to the contrary unrebutted There is no evidence on 
the other side, and there is no precedent for setting aside an ante-nuptial 
settlement upon mere suspicion in the teeth of sworn testimony all one way. 
Proposals for marriage had been made by Mr Pogose some time before. But this 
18 no reason to bolieye that they had been accepted by the father and mother, 
until Mr. Pogose offered to settle his property, nor is there any ground in 
the evidence for saying that the proposals would have been accepted had not 
the settlement been made. It is impossible to find that the agreement with 
the Bank was known to the minor, and there is good ground for concluding 
it was unknown to the parents, as besides their sworn testimony there 
IS the improbability that the suitor for the daughter's hand would inform the 
parents of a fact, which might probably lead to the rejection of the proposal. 
There is nothing strange m the management of a wife’s property by the 
husband. 

[958] Judgment of the Court was delivered by 

OaJ'th, C. J. —This suit was brought by Mrs. Eugene Pogose, the wife of 
Mr. Peter Nicholas Pogose, to establish her title to certain property in the 
district of Mymensingh, which had been attached by the respondents, the Delhi 
Bank, in execution of a decree against the plaintiff’s husband. 

The plaintiff made a claim to this property in the execution proceedings; 
but that claim, having been rejected by the Court, she has brought this suit to 
obtain a declaration of her rights. • 
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Her case is, fchat this property (together with four other properties in the 
district of Baokergunge) was settled upon her and her children by a marriage 
settlement, dated the 5th November 1877, corresponding with the 2lBt Kartik 
1284 ; the marriage having been solemnized on the following day^ 

The execution of this deed by the plaintiff’s husband on the date in 
question is not denied, but the defendant’s case is, that, having regard to the 
circumstances under which it was executed, the settlement was void as 
against them, having been made for the express purpose of defrauding 
Mr. Pogose’s creditors. 

The facts are these •— 

On the I6th of June 1877 the Delhi and London Bank, who had lent 
money to Mr. Pogose, obtained a decree against him for the sum of 
Es. 11,076-10-8 and costs Es. 1,026-5-6 ; total Es. 12,103. 

They were about to take steps to enforce this decree by attachment of 
Mr. Pogose’s property ; but he begged them not to do so, upon the ground, 
that he was collecting salami from the tenants, and that any attachment upon 
either his person or property would be sure to reduce his salami very seriously. 

This led to communications between the solicitors on both sides, and on 
the 2l8t of June Mr. Pogose signed an agreement, by which, in consideration 
of the Bank’s refraining from the immediate attachment of his person or 
property as threatened, he stipulated to pay them a sura of Es. 2,000 quarterly, 
and in default, to assist the Bank in attaching his properties, a schedule of 
which was annexed to the agreement. This schedule was supplied by Mr. 
Pogose’s solicitors, who, it was expressly stated, had a mortgage upon the 
property for Es. 4,000. 

[939] In pursuance of this agreement Mr. Pogose paid the Bank — 


On 7th September 

1877 

... Es. 

1,000 

„ 3rd October 

>) 

. . Es. 

1,000 

„ 22nd February 

1878 

. . Es. 

1,510 

„ 25th February 

1878 

.. Es. 

490 



Total ... Es. 

4,000 


Meanwhile, as we have seen, Mr. Pogose was married to the plaintiff on 
the 6th of November 1877 ; and immediately after the last of the above 
payments, he and the plaintiff went off’ to England, and no further payments 
have since been made. 

The Bank having waited some time, took out execution of their decree in 
the early part of 1880, and this Mymensmgh property was attached. The 
claim was made on the part of Mrs. Eugene Pogose on the 24th June 1830, 
but the Court found that the settlement was invalid against creditors on the 
groimd of fraud. The Judge, certainly, on that occasion does not seem to have 
quite understood the law upon the subject, or to have recognized the difference 
between an ante-nuptial and a post-nuptial settlement; but upon the facts he 
was clearly tif opinion that the settlement was a gross fraud. 

The Subordinate Judge in the present case has, in our opinion, taken a 
more correct view of thq law, and he also has come to the conclusion, that the 
settlement is void as against the defendants, on the ground of fraud. 

He says: “ At the time when Mr. Pogose was hopelessly in debt, he con* 
traoted a marriage, in consideration of which he settled whatever property he had 
upon his wife and children, subject to his maintenance, and a debt which had 
previoui^y been ohSirged on the property* in dispute. The circumstances 
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under which the deed was executed, aa well as the nature of the transaction, 
tend to show that the conveyance was made with a view to screen the 
property from the creditors ” 

And ag|Fin: There is no direct evidence to show that plaintiff was 
aware of the fraud committed by Mr. Pogose, and it is difficult to have any 
direct evidence on the point. Before the marriage between plaintiff and 
Mr. Pogose, they had been related to each other, and it is probable that 
plaintiff and her L960] parents were aware of the insolvent state of Mr. Pogose, 
when the conveyance was executed, or at least they would be informed of it, if 
they had taken the trouble of making anv enquiry about it , and it can by no 
means be said that they acted hona fide m the case The fact that Mr. Pogose 
conveyed all his property charging it with his maintenance and the payment 
of the mortgage debt only, in consideration of his marriage with plaintiff, who 
did not in return advance any sum to, or place any property at the disposal of, 
Mr. Pogose, clearly tends to show that the settlement was made under the 
cloak of marriage with a view to defraud creditors If such a settlement were 
given effect to, a premium would be held out to fraud, and a Court of Equity, 
which 18 jealous in protecting the interests of creditors, ought to set aside the 
transaction as void against creditors ” 

Against this judgment the plaintiff has appealed , and her case has been 
very ably argued before us by Mr. Evans He contends that before an ante¬ 
nuptial settlement can be set aside, it must be proved—Isi, that the husband 
was insolvent, or, at any rate, hopelessly indebted at the time of the marriage, 
2nd, that the marriage itself was a fraudulent contrivance for defrauding the 
husband's creditors, and, Srd, that the wife not onlv knew of her husband’s 
indebtedness, but was herself privy to the fraud. 

And he has further urged upon us, that the knowledge of a minor wife’s 
parents or guardians cannot, for this purpose, be taken to be her own know¬ 
ledge, and that, in order to avoid the deed, actual notice of the fraud must be 
brought home to the plaintiff herself, inasmuch as having been a minor at the 
time of the marriage, she was entitled'to the special protection of the law 

In support of these propositions lie has referred to several authorities, and 
amongst them the following which, in our opinion, having regard to what we 
find to be the facts of the case, do not avail his client Campion v. Cotton 
fl7 Ves., 263), Fraser v. Thomson (1 Giff., 49), Colomhtne v. Penhall (l Sm. & 
G., 228), Ex-parte Mayor (1 Mont., 292), Bulwer v. Hunter (L. E, 8 Eq., 46), 
Kevan v. Crawford (L. E., 6 Ch D , 29). 

[981] It is true that in Colombine v. Penhall (1 Sm. & G , 228) and 
Bulwer v. Hunter (L. E., 8 Eq., 46) the settlements were held to be void upon 
the ground that the marriage itself, as well as the settlements, was part of the 
scheme for defrauding the creditors. But we do not understand that in either 
of those cases the Court intended to say that, unless the marriage itself was 
part of the fraud, the settlement could not be avoided. 

If any such opinion had been expressed by the Court in either of those 
cases, it would certainly have been unnecessary for the purposes of the deci¬ 
sion , because in both, there had been previous cohabitation between the 
husband and wife, and it was found as a fact that the marriage itself was a 
part of the scheme to defraud. This, of course, made the argument so much 
stronger against the validity of the settlements. 

But it does not follow from these cases that where the marriage itself has 
been arranged in good faith, the settlement, if it is found to have been made 
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ifor the purpose of defeating creditors, cannot be avoided. If that were so, it 
would be making marriage settlements the one single exception to the law 
laid down by the Statutes of Elizabeth. 

Take a case, for instance, of this kind. Suppose that a marriage has been 
agreed upon in good faith, at a time when the intended husband was perfectly 
solvent, and that a settlement of a part of his property has been arranged 
upon the usual terms. Suppose, also, that before the marriage takes place, a 
change comes over the husband’s fortunes. He has executions out against 
him, and becomes nearly, if not wholly, insolvent; whereupon the scheme of 
the proposed settlement is changed, and the whole of the husband’s prop^y 
is settled upon the wife, with her knowledge and connivance, for the express 
purpose of defrauding the husband’s creditors. 

Can it be that such a settlement would be valid as against the creditors? 
If it were so, there would certainly be one law applicable to marriage settle¬ 
ments, and another applicable to all other conveyances. 

Of course, for the purpose of avoiding ante-nuptial settlements, it must be 
shewn that the wife was actually or constructively [963] a party to the 
fraud. If she were not so, she would be a bond fide purchaser without notice 
In the case of Kevan v. Crawford (L. R , 6 Ch. D , 29), the wife was found 
entirely ignorant of the fraud, upon which the settlement was based , and in 
Campion v Cotton it was found that no fraud was established. 

Every case, as it seems to us, must depend upon its own circumstances , 
and we certainly find no warrant in the authorities for excluding contracts made 
in consideration of marriage from the law which governs all other contracts. 

It has been said that the Statute of Elizabeth (29 Elizabeth, c. 5) is not in 
force in the Indian Mofussil, and in strictness perhaps that may be true. But that 
statute, in the opinion of Lord MANSFIELD, was only declaratory of the common 
law. The principles of it are undoubtedly those of equity ’ftnd good conscience, 
and their Lordships of the Privy Council have expressly sanctioned the adop¬ 
tion in the Mofussil of these principles (See the late case of Abdul Hye v. Mir 
Mohammed Mozaffar Hossein (I. L E., 10 Gal, 616, L R., 11 I. A., 10) in 
which, speaking of the Statute of Elizabeth, their Lordships say .—“ There 
seems to be no doubt that its principles and the principles of the common law 
for avoiding fraudulent conveyances have been given effect to by the High 
Courts of India, and have properly guided their decisions in administering law 
according to equity and good conscience ” 

We have, therefore, to consider in this case, whether, having regard to the 
circumstances under which the settlement was made, it operates to protect the 
property in question against the defendant’s execution. 

Mr. Peter Nicholas Pogose, against whom the decree has been obtained, 
was the son of Mr. Nicholas Petroos Pogose, who is now dead. The latter 
was once a gentleman of very large property , but he became hopelessly and 
notoriously insolvent, and his property was assigned to trustees for the 
benefit , of his creditors. 

The first witness for the plaintiff, who has been in the service of' the 
' Pogtwe family as mohurir since the year 1841, described the property bf 
Mr. Pogose’s.father as worth seven or eight lacs of rupees, whilst his debts 
were upwards of twelve lacs. 

[968] The plaintiff was a second cousin of her husband, and the daugbt^ 
of’Mr. and Mrs. Carlo Johannes Manook, who have given their evidence in 
tMa cftie under a commission. 
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It is especially worthy of note, that neither the plaintiff nor her husband 
have been examined as witnesses , although, so far as we can see, there would 
have been no difficulty in obtaining their evidence on comraission. 

The plaintiff at the time of the marriage was sixteen years of age, and we 
are told by her parents that the proposals for the marriage took place in 1876, 
about a year before the marriage. No arrangement at that time was made or 
suggested about any settlement. 

The defendants' decree, as we have seen, was passed in June 1877. The 
agreement by Mr. Pogose with the Bank was on tlie 21st of June, and almost 
immediately after this agreement, about four months before the marriage, we 
find this settlement arranged for the first time. 

It is obviously a settlement of a very unusual character, and although we 
cannot doubt that some professional gentleman was employed in the matter, 
no such person is called as a witness, nor is any explanation given of the 
unusual character of the document. It professes to denude Mr. Pogose of the 
whole of his property of every description. This is proved by the plaintiff’s 
own witnesses He had a one-seventh share of his mother’s property, which 
consisted of an 8-anna share in an estate in Mymensingh (the property in 
question), and in four other smaller properties in Backergunge. The whole of 
this one-seventh share was settled. 

There was no honest reason, so far as we can see, why Mr. Pogose should 
have so completely denuded lumself, and it does not appear that Mrs, Pogose 
brought anything whatever into settlement. 

The instrument upon the face of it, is called a deed of gift. It recites a 
promtee by Mr, Pogose that, in consideration of the intended marriage, be 
should convey to his wife all “ his rights and interests in the property, to the 
intent that she should become the owmer and enjoy the profits thereof ; ^liat 
she (the wife) shdhld support him (the husband) for life; that [9643 she should 
not alienate the properties , and that on her death the children of the marriage 
should have a right of disposing of the property by gift or sale, and that from 
henceforth (that is to say, from the time of the execution of the deed) all his 
(the husband’s) rights in the property should cease to exist.” The deed then 
goes on to convey the property to the wife to and for the above intents and 
purposes. 

Mr. Evans has contended that, notwithstanding the words “ henceforth 
all my rights in the same shall cease to exist,” there was an ultimate rever¬ 
sionary interest left in Mr. Pogose, but whether this was so or not, it is clear 
that the practical effect of the deed was to deprive IMr. Pogose of all interest 
in the property, which might in any way be available for his creditors; at the 
same time he secured by way of trust a maintenance for himself for life. 

We entirely agree with the Courts below that the manifest object of this 
transaction was to defraud Mr. Pogose’s creditors , and it only remains now 
to consider— 

—What was the state of Mr. Pogose’s affairs at the time he made this 
settlement; and 

2nd —How far Mrs. Pogose was party or privy tg the fraud. 

At the time of his marriage Mr. Pogose still owed the Bank upwards of 
Rs. 10,000, he owed his solicitors Es. 4,000 , and there is evidence of three 
other Small Cause Court decrees being out against him, which were taken at the 
hearing before us to amount to Es. 3,000. He, therefore, owed at least 
Es. 17,000 ; and it is possible, of course, that his debts may have been very 
much larger. 
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Then, what was the value of the property settled ? His father had died 
hopelessly insolvent; and we have seen that all that Mr. Pogose had, was a 
seventh share in the properties mentioned in the deed of gift, which had oome 
to him under his mother’s marriage settlement. 

It appears from the description of these properties in the schedule to the 
deed of gift, that Mr. Pogose’s interest in the Mymenstngh property, the pro¬ 
perty in question, was one-seventh of an 8-anna share of the whole zamindary, 
and the value of this seems to [965] have been about double the value of her 
interest in the other properties, which are situated in Baokergunge. 

The sudder ]umma payable for the Mymensingh property is Es. 10,525. The 
sudder ]umma payable for the four Backergunge properties is about Rs. 5,239. 
So we may take it roughly that the value of Mr Pogose’s interest in the 
Mymensingh property was about double the value of his interest in the other 
properties. Then as to the value of these properties, wo have no reliable 
information in the evidence itself. The first witness says nothing upon the 
subject. He appears to be under the impression that Mr. Pogose got one- 
seventh of his father’s estate, but this is a mistake. He got nothing from his 
father ; and the property in question came to him under his mother’s settlement. 

The second witness is Umakant Chakravarti. He speaks of the plaintiff’s 
interest in the property in suit being worth Rs. 60,000 or Rs. 70,000; but he is 
evidently speaking at random ; because at this rate he estimates it at about three 
or four times the value, which has been put upon it by the plaintiff herself. 

Mr. Manook also puts the property at Rs. 40,000 or Rs. 50,000; and 
the rental of it at Es. 200 a month , but he also speaks with considerable hesi¬ 
tation, merely from what Mr Pogose told him, and not upon his own ]fnow- 
ledge; and considering how deeply interested he and his wife are in the 
suceess of the suit, we certainly are not disposed to place much reliance upon 
their evidence. « 

Fortunately, however, w'e have, from the proceedings before us, and from 
the statements and conduct of the plaintiff and her husband, the means of 
forming a pretty correct estimate of the value of the property in question. 

In the execution proceedings in the former suit, when the question now 
before us was first raised, the value of that property was found to be Rs. 12,000. 

Again, in the present suit, this property has been valued (not for stamp fee, 
but for purposes of jurisdiction) at Rs. 12.000, and we find that in 1878, when 
Mr. Pogose took out a certificate of guardianship to his wife’s property under 
Act XL of 1858, the stamp on the certificate was Rs. 65 only, which repre¬ 
sented Rs. 12,000 as the value of the entire property 

[966] Rs. 12,000 therefore is probably more than the property now in 
suit is really worth , but assuming this to be its value, and assuming also, for 
the reason already given, that the Mymensingh estate is worth twice as much 
as the Backergunge estates, the value of the whole property settled would not 
exceed Rs. 18,000 at the most. 

Then vi% have seen, that Mr. Pogose’s debts amounted at least to 
Rs.17,000 at the date of his marriage, so that ho was at that time almost, if not 
wholly, insolvent. 

It now only remains to be seen, how far the plaintiff herself, or those who 
acted for her in making the settlement, were party or privy to the fraud. 

The whole history of the transaction from first to last tends to satisfy us, 
that all the parties to the transaction were cognizant of Mr. Pogose’s diffi¬ 
culties, and that the alleged settlement was only a device for the purpose of 
defeating his creditors, and retaining the settled property in his own possession. 
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In the first place, as we have already pointed out, there was nothing said 
about a settlement when the marriage was first arranged. It was negotiated in 
the year 1876 ; but it was not until the Bank had obtained their decree against 
Mr. Pogose, and he had been threatened with an attachment, and had entered 
into the agreement of the 21st of Juno, that the settlement in question was 
thought of. 

Then it must be borne in mind, that the Manooks were nearly related to the 
Pogose family. They must have known perfectly well, what was notorious 
throughout the country at that time, that Mr. Pogose’s father, who was once 
a man of fortune, had become hopelessly insolvent. Mr. Manook could hardly, 
under such circumstances, have allowed his daughter to marry Mr. Pogose 
without ascertaining his pecuniary position. And considering that Mr. Pogose’s 
Babus were perfectly aware of his indebtedness, it seems impossible to suppose 
that Mr. Manook should not have known it. 

Then the extraordinary character of the settlement itself appears to us a 
clear indication of fraud Why should Mr Pogose have conveyed the whole 
of his property to his wife, subject only to a trust for Jus own maintenance ? It 
could hardly [967] have been for any other purpose than to protect it from 
his creditors. 

Then his dealings with the property after the marriage took place show, 
that notwithstanding the settlement, he still retained the dominion over it, and 
disposed of the proceeds of it as the real owner. 

He had undertaken in September 1877 to pay the Bank Rs. 2,000 every 
quarter; and this money, it appears from his letters, he hoped to obtain from 
the tenants of the property by way of salami soon after the beginning of the 
year 1878. 

In his letter to the Bank of the 26th of August 1877 he says that hc*dtd 
not expecl to get ip, this money until the end of January 1878, and, as a matter 
of fact, he had not, so far as we can judge, collected the second Rs. 2,000 till 
after the month of January , bocavise the payments which he made to the 
Bank were Rs. 1,510 on the 22nd of February, and Rs 490 on the 25th of 
February. 

But if the settlement of November was a bona fide deed, those sums, 
which he paid to the Bank, belonged not to him, but to Mrs. Pogose Mr. 
Pogose had no right after the settlement was made to appropriate a single pice 
of the proceeds of the settled property to the payment of his own debts. 

We cannot suppose that either Mrs Pogose or her parents were ignorant 
of these payments , and yet Mr. Pogose makes them out of the property which 
had been professedly settled upon his wife without the slightest objection. 

And so far as appears, he has ever since managed the property and been 
in receipt of the rents and profits of it, through his brother, Mr Carr Pogose. 
It is true that in June 1878 he obtained a certificate as the guardian of his 
wife’s estates ; but this he would naturally do for the purpose of ^keeping up 
appearances , and no steps have evei been taken, so far as we can ascertain, 
to register Mrs. Pogose as the owner. 

So soon as Mr. Pogose had put it out of the po^wr of the Bank to arrest 
him, by paying them the Rs. 2,000 in February 1878, he at once went off to 
England with Mrs, Pogose, and, so far as appears, he has been there ever 
since. 

[MS] The first witness tells us that the plaintiff herself, after residing in 
England for a year or so, returned to Dacca, and it appears fiom the plaint 
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that at the commencement of this suit she had a^ain gone baek to Ungland, 
but we have no evidence, nor any reason to suppose, that Mr. Pogose has ever 
returned to this country ; and certain it is that neither he nor his wile have 
ventured to give any evidence in this cause, or have attempted to explain what 
appears to us to be so palpably a fraud. 

This is just one of those cases, in which it was the duty of the plaintiff to 
give the Court all the information in her power. It is obvious that to her and her 
husband it is a matter of the most vital importance to establish the validity of 
this deed. The facts, of which the Court has a right to be informed, are facts 
essentially within their knowledge, and that of their legal adviser, whoever he 
was, and yet neither they, nor their legal adviser, have been examined as 
witnesses. What inference, except one adverse to the plaintiff, can we draw 
from this circumstance ? 

It has been contended by Mr. Evans that, in order to avoid the settle¬ 
ment against Mrs. Pogose and her children, it was necessary to show that she 
herself was a party to the fraud ; and that, however fraudulent the conduct of 
her father may have been, that would not avoid the settlement as against her. 
But no authority has been* adduced in favour of this contention ; and, so far as 
it is necessary for us to decide the point, we consider that it is not warranted 
by law. 

If a guardian, whilst acting for a minor, is guilty of a fraud or illegality 
in contracts which he makes on the minor’s behalf, the minor can no more 
enforce such contracts, than the guardian could, if he were acting on his own 
behalf. 

If a guardian, for instance, in making a lease of the minor’s property, 
were guilty of such fraud as against the proposed lessee, as would justify the 
lessee in repudiating the lease, the minor could no more enforce the lease as 
against the lessee, than the guardian could, if he were acting for himself. This , 
proposition was in fact admitted in the course of the argument. 

Then, what is the state of things here ^ Mrs Pogose is attempting, as 
against the creditors of her husband, to enforce a marriage settlement, which 
has been negotiated and made on her behalf [969] by her father as guardian. 

If her father, under these circumstances, makes a contract for her, which is con¬ 
trary to law, or void against third persons, on the ground of public policy, we 
consider that she can no more enforce such a contract against those third 
persons, than if she, being an adult, had made the contract for herself. 

It may be true that no suit can be brought against a minor for any fraud or 
misrepresentation of which his guardian has been guilty, but that is a different 
matter. A minor may not be answerable on the one hand for the fraud of his 
guardian, but on the other hand, he cannot take advantage of it. 

In this case we are satisfied, upon the question of fact, that both the lower 
Courts have arrived at a just conclusion. We have no doubt whatever that the 
settlement in question was a mere device, for the purpose of defrauding 
Mr. Pogose’s creditors. We believe that it has never been acted upon bond fide, 
and was never intended to be acted upon, except so far as was necessary for 
that purpos’e. We believe, moreover, that Mrs. Pogose herself was fully 
aware of the object of the deed, and that Mr. Manook, the father, was both 
party and privy to it. . 

Under these circumstances, \pe consider that it w’ould be contrary to equity 
and good oonscience, and a very pernicious example, to allow such a device to 
previdl against the claims of cr^itors. 

We all know that in this country, more especially amongst certain classes 
of tha community, a marriage is easily contracted, and almost as easily dissolved. 
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We know also the vast variety of devices which are constantly resorted to for 
the purpose of defeating the claims of creditors. And if it were generally 
understood that the simple expedient of a marriage, coupled with a settlement 
upon the wife of all her husband’s property, subject only to a general trust for 
his maintenance, would have the effect of securing to an insolvent man the full 
enjoyment of his property, and of effectually setting his creditors at defiance, 
we fear that such marriages and settlements would be of veiy frequent 
occurrence. 

The appeal is dismissed with costs. 

Appeal dismissed. 


NOTES. 

tSimilarly, a ward will not bo bound by the fraud of the guardian, 15 Cal 8 , 18 Bom. 
631; 28 All. 


[970] APPELLATE CRIMINAL. 

The 26th June, 1884. 

Present: 

Mr. Justice Prinsep and Mr. Justice Macpherson. 

Queen-Empress 

versus 

Bepin Biswas and others. 

Trial by Jury—Jurisdiction of Judge—Evidence of approver ~ 
Corroboration—Confession of one of several prisoners. 

It IS open to a Judge in charging the jury to express his opinion as to the effect of a 
eertam portion of the evidence; but ho should always be careful to add that it is for the jury 
to form their own opinion. 

Exact correspondence in details of several statements made by an approver in the coarse 
of ft trial IS not corroborative evidence such as is ordinaiily required to make it safe to convict 
a particular pnsoner. 

Confessions of prisoners are not, as against their follow prisoners who were not present 
when the confessions were made, such corroborative evidence of the statement of an approver 
as would justify the conviction of the other prisoners thereon. 

Confessions of two of several accused persons made in the absence of the others are of no 
weight as against the latter. 

Such confessions, as well as the statements of approvers, are always regarded as tainted ; 
because, from the position occupied by the persons making them, they are not entitled to the 
same weight as the evidence of ordinary witnesses. 

An aocused person is not bound to account for his movements at or about the time an 
offence was committed, unless there has been given legal evidence sufficient prtmd facie to 
•<ifnvict him of the offence. 

• WI' * Criminal Appeal No. .821 of 1884 from the judgment of J. M. Kirkwood, Esq., Sessions 
of Moorshedabad, dated 17tb of May 1884 
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In this case eleven persons, namely, Bepin Biswas, Kunju Mundle, Dukee 
Ghose, Bidesi Ghose, Dukee Dye, Nadi Ghose, Tincouri, Earn Mundle, Sham 
Ghose, Gopi Ghose and Sanyasi Ghose, were tried for dacoity before a Sessions 
Judge and a jury. One of the persons originally accused before the Magistrate 
turned approver, and two of the above-named persons, namely, Bepin Biswas 
and Kunju Mundle, made confessions before the Magistrate which they 
afterwards retracted and denied. The verdict of the jury is as follows:— 

[«713 ■ ‘ We are unanimously of opinion that Bepin Biswas, Kunju 
Mundle, Dukee Ghose and Nadi Ghose are guilty of dacoity under s. 396 of 
the Indian Penal Code. We would acquit the others, namely, Tincouri, Bam 
Mundle, Sham Ghose, Gopi Ghose and Sanyasi Ghose. We find that Bepin 
and Kunju did voluntarily make the confessions imputed to them.” 

The prisoners appealed to the High Court 

The Judgment of the High Court (Peinsep and Macpheeson, JJ.) was 
as follows 

The six appellants have been convicted of dacoity in a trial held by jury. 
The evidence against them consisted of the evidence of an approver and of 
certain witnesses who said that they recognized the appellants at the dacoity. 
It is also in evidence that some “ raals, ” part of the stolen property, were 
found in the house of Dukee Dye, one of the appellants, and two others, Bepin 
and Kunju, made confessions before the Magistrate which they have since 
retracted and denied. In laying before the jury the evidence of the witnesses 
who speak to having recognized the prisoners, the Judge has very properly 
pointed out that when the offence was reported to the Police, no one was 
mentioned as having committed the dacoity, which would be extremely un¬ 
likely if any of the villagers had recognized any of the dacoits. He has also 
mentioned the fact that these witnesses admit that they had previously no 
ftcquaintance with those they profess to have recognized in the confusion df 
the dacoity, and that the night was dark. The Judge has summed up this 
evidence in the following words :— 

“To such identification as this I am unable to attach any weight. It 
may possibly be explained to some extent by a theory that those witnesses 
that night saw these jiersons, carried away a general impression of their ap¬ 
pearance, without being certain as to who they were, found on the arrest of the 
prisoners that they resembled those impressions, and they were in reality men 
they had known before. 

“ At the same time, it appears to me highly probable that the pursuers 
did get hold of some idea of the men they were pursuing, [972] and that, it is 
in no way improbable that tl.e identifications, at least as regards the men not 
known to them bj name before, were made to the best of their ability, and with 
every wish to be accurate.” 

This was not a correct way of placing the evidence before the jury for 
their consideration. It was certainly open to the Judge to express his own 
opinion regarding it, and he did do so when he stated that he was “ unable to 
attach any weight to it ” He should, however, have been careful to add that 
it was for the jury to form their own opinion on this evidence. But his sub¬ 
sequent remarks were, certainly, calculated to place this evidence before the 
jury in a manner very prejudicial to the prisoners, inasmuch it would tend to 
make the jui y altogether lose sight of the much more important considerations 
already mentioned, vtz., that the night was dark, and that none of the dacoite 
were named in the early stage of the Police investigation. , 

But the Judge’s charge to the jury is open to much stronger objection 
other respects. The evidence of the witnesses who profess to have recognizM 
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the appellants is clearly not the principal evidence in the case, on which the 
Judge himself, and, as far as we can determine from the character of the charge 
to the ]ury, the jury must have relied, with the exception of that relating to 
the finding of the “ muls ” in the house of Dukee Dye , that evidence consists 
of the evidence of an approver, and we have also the two statements or confes¬ 
sions made by Bepin and Kunju before the Magistrate. The Judge has thus 
directed the jury in this respect ■ " It is not illegal for you to convict on the 

unsupported testimony of an accomplice if you fully believe it.” 

“ But, ordinarily, before convicting on such testimony, you should see if 
that testimony has received strong corroboration In my opinion, it would 
not be safe to convict on the statement made in this Court by Heera Lall (the 
approver), unless that statement receives strong corroboration Now, it is a 
corroboration of Heera Lall’s statement made before you yesterday, that on 
two previous dates (the 5th and 2nd April) he made statements in full detail 
of the events of that night. These statements in all important particulars 
agree one with the other ■ the only [973] discrepancies are one or two very 
slight ones, as to the parts one or two of the accused played during the plunder¬ 
ing of the house, and this may well be, when one considers that the operators 
were not standing still, but in constant movement and activity Ifis impor¬ 
tant, however, for you to notice that on each of these three occasions he 
gives the same version.” The Judge then proceeds to mention the points of 
correspondence, but we do not find that he drew attention to the discrepancies 
to which he has also generally alluded. 

The mere repetition of the same statement of facts without contradiction 
or material discrepancy is, no doubt, recognized by s 157'' of the Evidence Act, 
a^ some corroboration of the truthfulness of that statement, but the Judge has* 
lost sight of the fact that, from the position occupied by an approver witness 
his evidence is necessarily regarded with very great suspicion as being tainted, 
and that although he may, on the main facts connected with the commission 
of the offence, be truthful and reliable, it’is when he comes to implicate any 
particular person, that his evidence should be accepted with the greatest cau¬ 
tion. Nothing is easier for a man than to narrate events with accuracy, and 
yet more so, when coming to describe the acts of a jiarticular person, to change 
his personality so as to exculpate a guilty friend, and to implicate an innocent 
person or an enemy. 

It is for this reason,* that the rule stated in the case of The Qiieen v. 
Nawab Jan [8 W. K., Cr., 19 (26)] has always been accepted. In that case 
Macpherson, J., pointed out that " there was no corroboration such as adds to 
the approver’s evidence against Nawab Jan ; because there is no evidence, apart 
from that of the accomplice, which identifies the prisoner with the commission 
of the offence with which he is charged. Nothing w'hieh distinctly goes to 
prove that he was in any way connected with the commission of the principal 
offences. Facts which do not show the connection of the prisoner wyth the 
commission of the offence with which he is charged are no corroboration, in 
the sense in which the word is used in such cases, although they may tend to 
show that certain portions of what the [974] “ accomplices say is true,” he 
would also rpfer the Judge to the cases of the Qwen v. Baihanthanath Banerjee 
[3 B. L. R., 3 (F. B.)] and Queen v. Mohesh Biswas (19 W. E , Cr., 16) as well 


aer statements of 
, , B8 may be proved to 
corroborate later testi¬ 
mony as to same fact. 


•[Sec 157 .—In order to corrborate the testimony of a witness, 
any former statement made by such witness relating to the 
same fact, at or about the Dime when the fact took place, or before 
any authority legally competent to investigate the fact, may be 
proved.! 
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asto Reg. v. Malapabin Kapana (11 Bom. H. C. B., 196). In the last case the 
Bombay High Court refused to accept as evidence corroborative of that of the 
approver, statements made by him on different occasions to his parents shortly 
after the murder, pointing out that his statement, whether made at “ the trial, 
or before the trial, and in whatever shape it comes before the Court, is still 
only the statement of an accomplice, and does not improve by repetition.” 

It is not necessary for us to consider whether the rule should be extended as 
far as to exclude a statement made before arrest; but we have no doubt at all, 
that the exact correspondence in details of several statements made by an 
approver in the course of a trial is not corroborative evidence such as wo 
ordinarily require to make it safe to convict any particular prisoner. 

The Judge has further misdirected the jury in telling them to regard as 
evidence in corroboration of the approver, the statements made by the prisoners 
Bepin and Kun]u when examined by the Magistrate. Such statements are no 
legal corroboration of the tainted evidence of the approver. See Reg. v. 
Malapabin Kapana (11 Bom. H. C. E., 196), Queen v. Budhu Nanku (I. L. R., 
1 Bom., 475), Qmen v Jaffer Ah (19 W. R., Cr., 57). Statements so made are 
certainly of no higher value than that of an approver. It should also be 
remembdfed that a prisoner under trial would have the advantage of cross- 
examining an approver, whereas the statement of a fellow prisoner, which 
would be as much tainted as that of an approver, would be subject to no such 
test. See Queen v Naga (23 W. R , Cr., 24). In the case now before us, we 
would further point out that the fact that the statements made by Bepin and 
Kunju before the Magistrate were made in the absence of the other [9753 
prisoners whom it is intended to implicate thereby, should alone have induced 
the Sessions Judge to caution the jury against attaching any weight to them 
at all, except as against those who made them. 

Next, the Sessions Judge should not have told the jury that “ In the 
absence of anything whatever to show enmity, or why the other prisoners 
should have been falsely named by the approver, and the two confessing 
prisoners, there is suffioent material on which to convict them legally, but that, 
at the same time, it is desirable, that, if possible, the jury should have inde¬ 
pendent evidence of the identity of the accused.” 

In thus directing the jury, the Judge has put the evidence of the approver 
and the statements of the two prisoners before the Magistrate on the same 
footing as the evidence given by any ordinary witness. He has altogether 
overlooked the fact that one invariable practice is to regard such statements as 
tainted, because, from the position occupied by the persons making them, they 
are not entitled to the same weight as the evidence of an independent w itness. 

We next find that the Sessions Judge has commented on the fact that one 
of the appellants was absent from home on the night of the dacoity, and that 
he has adduced no evidence to contradict this, or to show that he was “inno¬ 
cently pngaged.” This is an observation that should not have been made, and 
cannot but have seriously prejudiced the prisoner Bedesi, for his own absence 
from home would be no legal corroboration of the evidence of the approver; 
unless there was primd facu sufiScient legal evidence to convict him of the 
offence, he would not be bound to account for his movements. 

We have, therefore, no hesitation in holding that the Sessions Judge has 
misdirected the jury in such a manner as to demand a new trial. 
regard to the special terms of the verdict of the jury convicting Bepin 
£[^ju, we should ordinarily have aflSrmed their convictions, but we find 
selves unable to hold that they too have not been seriously prejudiced by the 
Judge’s charge. For instance, the Sessions Judge told the jury, “ as regards 
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Kttnju and Bepin, I may say that the evidence I have discussed is in any case 
ample for thier conviction.” Again : “ But [976] Bepin likewise has not been 
inentionra ny any of the villagers, yet the evidenpe can have no doubt of bis 
guilt. It is true that the Sessions Judge at the close of his charge said ; '* If 
you feel^ yourselves able to rely implicitly on the statements made by Kunju 
and Bepin, you should convict them notwithstanding the absence of further 
corroboration , but it is impossible to say how far the observations previously 
Inade and just quoted, did not have such effect on the minds of the jury, as to 
determine their verdict independently of all other considerations. 

Under such circumstances we think that they also should be retried. 


NOTES. 

[As regards niisdirectinn to the jiiiy Hee (1897) il5 Cal 
G Bom L. R 481.] 


Netv trial ordered. 

230 , corrobni ation, spc (1904) 


[ 10 Cal. 976 ] 

PRIVY COUNCIL. 

The 13th and IMh March, 1HH4. 

Present; 

Lord Blackburn, Sir B Peaixick, Sir R P. Collier, 

Sir R. Couch and Sir A. IIobhousj<: 

Abdul Ra/.zak .Defendant 

versus 

Amir Haidar.Plaintiff. 

On appeal from the Court of the Judicial Commissioner of Oudli.] 

“ Oudh Estates' Act," I of 1869, s. 13 — Compulsory registration of will 
devising taliiq—Deposit of to Jl distinct from registration 
undei Act VIII of 1871. 

A will devising a taluq to a sistei’s son of a taluqdar, m the lifetime of the taluqdar’a 
brother, is not excepted from the necessity of being registered under s 13 of the Oudh Estates’ 
Act, I of 1869, such sister’s son not being one of those who, in the event of the taluqdar’s hav¬ 
ing died intestate, would have succeeded to an interest in his estate, within the meaning of 
the exceptions made in s 13 sub-s 1, of that Act 

It may be doubted whether the mere title to maintenance would be such an ‘ ‘ interest ” 
as would come within the meaning of the exceptions 

The deposit of a will under part IX of Act VII of 1871 does not amount to the registration 
required by the above section of Act 1 of 1869 

Appeal from a decree of the Judicial Commissioner of Oudh (22nd March 
1882), modifying a decree of the District Judge of Lucknow (2nd Steptember 
1881). 

This appeal related to the effect of a will made by the taluqdar of a taluq 
entered in the lists 1 and 3, prepared under the Oudh Estates’ Act, I of 1869. 
The question was whether a bequest of a taluq in a will, not registered m con¬ 
formity with [977] s. 13 of that Act, came within the exceptions specified in 
that section, and could operate to give to a sister’s son a title superior to the 
claim by inheritance of a brother of the deceased taluqdar. 

The will was made by Mussumat Kutub-un-nissa, widow of Jahangir 
i,\yho had succeeded her husband as taluqdar of Gauria in the Lucknow district. 
,*||he died in 1879, leaving a “ whole ” brother, Amir Haidar, the respondent, 
^pkbdul Razzak, the appellant, was the son of a deceased sister of Kutub- 
uh-nissa. 
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After Kutub-un-nissa’s death he obtained an order for “dakhil-kharij, ’ 
or mutation into his name in the settlement record, of taiuq Gauria, produc¬ 
ing a will purporting to have been executed by his aunt, Kutub-un-nissa, dated 
30th April 1874, whereby she confirmed a gift, previously made to her niece, 
the appellant’s sister, of a village belonging to the taiuq, and appointed the 
appellant to be her successor as taluqdar Dividing the whole of her lands 
into four parts, she gave by the will to the appellant one part, and of the 
remainder half to him, and half to the respondent, (uc) to whom she 
bequeathed also the whole of her moveahle property. 

The respondent Amir Haidar then brought the present suit, stating that 
he was entitled to the whole of the property which had belonged to Kutub- 
un-nissa, and was also entitled to succeed to the taiuq under s. 22, clause 6 of 
Act I of 1869 Kutub-un-nissa had, it was alleged, died intestate, as the will 
was void, because, from extreme old age, she was incapable of making one. 
Also the disputed will had not been drawn up, executed, and registered in the 
way in which such an important instrument, especially one in favour of 
her “ karinda,” and trusted agent, should have been drawn up, executed and 
registered. 

At the hearing, before the District Judge of Lucknow, it appeared that 
the alleged will was deposited as the will of Kutub-un-nissa, in accordance 
with the provisions of part IX of the Indian Eegistration Act VIII of 1871 
as to the deposit of wills , and that the Registrar acting under the 43rd sec¬ 
tion of that Act, had made and signed the following note upon the envelope 
enclosing it: “ Will on the part of Kutub-in-mssa, Taluqdar and Zamindar 

of Gauria Kalan, situate in pergunnah and tahsil Mohan Lall Ganj, District 
Lucknow. ” 

. [978] The District Judge held that the plaintiff had failed to prove that 

the execution of the will had been obtained by fraud, or that Kutub-un-nissa 
was at that time incapable of making a will. He held also that it was not 
open to the plaintiff to raise the question as to the requirement, or sufficiency, 
of registration, with regard to s. 13 of Act I of 1H69. He further decided that 
the plaintiff was not entitled to succeed to the taluqdan under clause 6, s. 22 
of the Oudh Estates’ Act, I of 1869, but that he was entitled to the bequests 
under the will, the defendant being entitled to succeed as taluqdar under the 
will As to the property, not governed by the Oudh Estates’ Act, given 
by the will to the defendant, the Judge held that by the Mahomedan law, 
which was applicable to that pare of Kutub-un-nissa’s estate, she could only 
will away from her heir one-third, so that the plaintiff was entitled to two 
thirds of the property other than the taiuq. Both parties having appealed- 
the decision of the Judicial Commissioner was as follows;— 

“ The defendant-respondent is the nephew (sister’s son) of Mussumat, 
Kutub-un-nissa, and, if that lady died intestate, the plaintiff appellant, as 
brother, would succeed to the estate (clause (6), s. 22, Act I of 1869). It was 
therefore for the nephew, defendant-respondent, to prove that he held under 
a valid will! 

4 

“ Section 13, Act I of 1869, requires that unless the will of a taluqdar be 
in favour of certain persons therein specified, it must be registered within one 
month from the date of its execution The will of the late Mussumat Kutub- 
un-nissa was deposited with the Registrar in a sealed envelope, but was not 
otherwiste registered during her lifetime. 

“ It has been urged in appeal that as this alleged defect was not in issue , 
before the Court of First Instance it should not be noticed on appeal. This I 
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overruled, as it appeared to ine that before giving a decree on a will, the Court 
was bound to satisfy itself that the will was a valid one. 

It wfiiS then urged that the law did not require the will to be registered, 
and lastly that it was sufficiently registered 

With regard to the first point it was argued that had the defendant- 
respondent been a minor, when the taluqdar died, he would have been entitled 
to maintenance under part VIII of Act I of [979] 1869 and tlierefore 
he is a person, who under the provisions of the Act would have succeeded to 
an interest in the estate, if the taluqdar had died intestate Had this not been 
the meaning of s. 13 of the Act, the words could have succeeded ’ and * had 
died ’ would not have been used It is not cleai wh\ these words weie used. 
The meaning would have been clear had the sentence run * a person who 
under the provisions of this .Act, or under the ordinary law to which jiersons 
of the donor’s or testator’s tube and icligion arc subject, would succeed to 
such estate or to a portion thereof, oi to an interest therein, if sucli taluqdar 
or grantee, heir or legatee, died intestate ’ 

“ It appears to me that in construing s 13, Act 1 of 1869, the Court must 
ascertain whether the claimant is one who would have succeeded to the estate 
or portion thereof, or to an interest theiein, if tlie taluqdai had died intestate 
Taken in this light, the deiendant-resiiondent would not come under the 
exception, for had Mussumat Kutuh-un-nissa died intestate, he, not being a 
minor when she died, would have inherited nothing. The counsel's argument 
is ingenious, but, if it weie allowed, the giandmothor or Inothei of a deceased 
taluqdar might succeed against the son on the stiength of an unregisteied will, 
because she or he would have succeeded to an interest in the estate had the 
taluqdar died intestate before he mariiod Tins cannot bo the meaning of the 
Act, and 1 find against the contention oi the defendant-respondent that the 
will of Mussumat Kutub-un-nissa in favour of her nephew was required by law 
to be registered. 

“ As regards registiation it is expraiiied m s ‘2, Act. I of 1869, that ‘ regis¬ 
tered means registered accoiding to tlie provisions ot the rules I'elating to the 
registration of assurances foi the time being in loice in Oudh.’ The will of 
Mussumat Kutub-un-nissa was simply deposited under the provisions of pait 
IX, Act VIII of 1871 The sjiecial lules loi the deposit of wills were not the 
rules relating to the registiation of assurances. To have made the registration 
valid there should have been registration under part VIII ol the Act. I must 
find against the defendant-iesjiondont that the will was not legistevod as 
required by Act I of 1869 

“ The effect of this is that the will under which the defendant [930] res- 
ixindent claims to hold the property is declared invalid as far as tlio taluq is 
concerned and plaintiff-appellant is entitled to a decree as heir. 

** As regards the moveable proiierty, jilaintifl s claim is dismissed It was 
clearly the deceased’s intention to leave that to hoi nephew, and as it is not 
affect^ by Act I of 1869. the will, as far as it is concerned, will liQ]d good. 

“ Plaintiff-appellant is decreed the real property left by the late Mussumat 
Kutub-un-nissa, taluqdar of Gauria, with mesne profits from the date of 
institution of suit, namely. IBth March 1881. No interest is allowed. The 
rest of the plaintiff’s claim is dismissed. 

“ The costs of this suit will be paid out of the estate, and the Ooui t exe¬ 
cuting the decree may deduct the amount of defendant-respondent’s costs in 
both Courts from the amount to he paid hv the defendsnt-rosiiondont to the 
plaintiff - appellant, on account of mesne profits. 
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The defendant appealed. 

Mr, J. G. W. Sykes and Mr. J. Dutht appeared for the Appellant. 

Mr. B. V. Doyne for the Bespondent. ^ 

The principal points in the argument for the appellant were : First, that 
the plaintiff’s case not having been put forward in the Court of First Instance, 
on the ground that the will had not been registered in conformity with s. 13 of 
Act I of 1869, the Judge of the Original Court had rightly declined to dispose 
of the suit on that ground. No issue had been fixed as to that question and 
as to non-registration, although that subject had generally been referred to, it 
had not been raised as a defence, with regard to the requirements of the special 
law above mentioned. The alteration, after evidence adduced, of the main 
questions raised between the parties was not permissible in a case like the 
present. Eeference was made to Govind Ramachandra Gokhle v. Shek Ahmed 
16 Bom. H.C. ,Eep., 133 (a.c.].)] in which case the judgment referred to Marshall’s 
]^ports, p. 71; Musstimat Sabitra Monec y. Muddhosoodun Singh (Marshall Be'p., 
619) [981] was to the same effect: and in Burjore v, Bhagana (I. L. R. 10 Gal. 
667) the parties had been held to the issues on which the trial had taken 
place. 

It was also argued that the requirement in s. 13 of Act 1 of 1869, of 
registration within one month, did not mean registration actually completed ; 
there being several processes preceding the admission of a document to regis¬ 
tration ; and presentation for registration might, under some circumstances, 
be a sufficient compliance with the terms of the section. It had been so here. 
In connection with this reference was made to Mohammed Ewaz v. Birjt Ball 
(L. R., 4 I. A., 167). In addition to the above it was contended that the 
relations between Kutub-un-nissa and Abdul Raxxak brought him within the 
contemplation of paragraph 4 of s. 22 of Act I of 1869, the evidence showing 
that she had treated him in all respects as her son. 

Counsel for the respondent was not called upon. 

Their Lordships’ Judgment was delivered by 

Sir R. P. Collier. —In this case Mussumat Kutub-un-nissa was the taluqdar 
of an estate called Gauria, under a sunnud granted to her by the Government 
of India. She died in 1879, having made a will on the 30th of April 1874. 
The present suit is brought by her heir-at-law, her biother, who claims what 
he is entitled to of her estate as heir. The defendant is a nephew of hers, a 
sister’s son ; and he sets up the will, under the provisions of which he was 
entitled to the taluqa and the greater part of her propert>. The plaintiff' denied 
the execution of the will • he imputed fraud, he denied the capacity of the 
testatrix, and in other ways impugned the will. It is not necessary to dwell 
upon these issues, which both Courts have found against him, and which have 
not been argued again by his counsel here. A further question was raised 
which certainly had been alluded to, if not mentioned as distinctly as it might 
have been in the plaint, that the will had not been properly registered Under 
the Oudh Estates’ Act, 1869. The Subordinate Judge declined to entertain 
this questiop, because it was raised at a late stage, when apparently the evidence 
had been finished, and because on the settlement of issues it had not been 
suggested on either side that an issue should be raised on this point; and he 
found the will to be established. Thereupon [982] an appeal was brought by 
the plaintiff to the Judicial Commissioner. The Judicial Commissioner agreed 
with the Subordinate Judge as to the factum and validity of the will, except so 
far as it Was not registered ; but he came to the conclusion that it had not been 
proneriy roistered under the provisions of s. 13 of the Oudh Estates’ Act, 
Xh^is the question before their Lordships. Many other questions were raised 
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in the ingenious argument of Mr. Sykes ; but inasmuch as the greater part of 
them have been disposed of in the course of the argument, their Lordships do 
not think it necessary further to advert to them. 

The iSth section is to this ettect ‘ No taluqdar or grantee shall have 
power to give or bequeath his estate or any portion thereot, or any interest 
therein, to any person not being either (1) a person, who under the provisions 
of this Act, or under the ordinary law to which persons of the donor’s or 
testator’s tribe and religion are subject, would liave succeeded to such estate 
or to a portion thereof, or to an interest therein, if such taluqdar or grantee had 
died intestate.” Sub-8ection^2 follows, which is not material to the present case, 
and then come the words . “ Except by an instrument of gift or a will executed 
and attested, not less than three months before the death of the donor or 
testator, in manner hereinafter provided in the case of a gift or will, as the case 
may be, and registered within one month from the date of its execution.” 
There is an interpretation clause, which says “ registered means registered 
according to the provisions of the rules relating to the registration of assurances 
for the time being in force in Oudh ” The two questions, then, which aiise 
are these • In the first place, was it necessary that this will should be 
registered ? In the second place, was it registered 

The first question depends upon whether the devisee came under the 
description of persons in the first sub-section of clause 13—“ a person 
who, under the provisions of this Act, or under the ordinary law, would 
have succeeded to such estate or to a portion thereof, or to an interest 
therein, if such taluqdar or grantee had died intestate ” The only plausible 
argument adduced on the part of the appellant on this sub-section was 
that the appellant would have been entitled to inaintenance, [983} which, 
if not an estate or a portion thereof, ” was '* an interest therein ” an^ 
therefore that a devise to him need not be registered. Their Lordships are 
far from affirming that a mere title to maintenance would be such an “ interest 
therein ” as would come within this clause , but it is not necessary to decide 
this question, because the section whicH, if at all, confers this right to main¬ 
tenance—s. 26—(taken in conjunction with s 24), speaks of "nephews of the 
deceased, being fatherless minors,” and it is not shown that this appellant was 
a minor either at the time of the death of the testatrix or at the execution of 
the will. It is scarcely necessary to observe tliat under s 22, which regulates 
the succession to taluqs, his claim cannot be supported. There appears no 
pretence for speaking of him as an adopted son under the fifth clause , and none 
of the other clauses have been contended to be applicable to him. 

This being so, it follows that the will is one which, in order to he valid so 
far as to pass the taluq, requires registration , and then we come to the question 
whether it has been registered in accordance with the Act. 

The interpretation clause before referred to loads to the inquiry what were 
the rules relating to the registration of assurances for tlio time being in force in 
Oudh. They are to be found in Act VIII of 1871. It is to bo observed with 
reference to that Act that it contains a very distinct set of provisions with 
respect to what is called depositing wills and registering them. Section 27 is 
in these terms : “ A will may at any time be presented for registration,” that is 

one thing,—" or deposited in manner hereinafter provided,” which is another 
thing. When we proceed with the Act we find that part VIIl relates to 
presenting for registration wills and authorities to adopt Section 40 is in these 
terras: " The testator, or any person claiming as executor or otherwise under 
a will, may present it to any Registrar or Sub-Registrar for registration^” 
Section 41 runs thus. “A will or an authority to adopt, presented for 
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registration by the testator or donor, may be registered in the same manner as 
any other document.” Part IX refers to the deposit of wills, and s. 42 says: “Any 
testator may, either personally or by duly authorized agent, deposit with 
any Eegistrar the will in a sealed cover superscribed with the name of the 
depositor and the nature of the document.” Section 43 says: “On receiving 
such sealed cover, the Eegistrar, if satisfied that the depositor is the testator or 
his duly authorised agent, shall transcribe in his register book No. 5, the super¬ 
scription on such sealed cover, and note in the Eegister and on the sealed cover 
the year, month, day, and hour of such presentation and receipt, together with 
the name of the depositor and the name of each of the persons testifying to the 
identity of such depositor, and the inscription, so far as it is legible, on the seal 
of the cover The Eegistrar shall then place and retain the said cover in his 
fire-proof box.” Section 44 says “If the depositoi of any such sealed cover 
wishes to withdraw it, he may apply to the Eegistrar with whom it has been 
so deposited for the delivery of the cover, and the Eegistrar, if satisfied as to 
the identity of the depositor with the applicant, shall deliver the cover accord¬ 
ingly.” And then, after the death of tlie testator, there is a provision for its being 
opened and registered. So it appears that by the deposit of a will no informa¬ 
tion is given to anybody who may search the register as to its contents, and the 
testator can at any time during his lifetime withdraw it in the sealed envelope 
in which it was deposited , whereas, with respect to the registration, in the 
ordinary and proper sense of the word, of wills and other documents, there are 
provisions which would enable persons who searched the register to ascertain 
the contents of those documents. 

It appears, therefore, to their Lordships that the will was not registered 
in accordance with the provisions of s. 13 of the Oudh Taluqdars’ Act. That 
being so, they are of opinion that the judgment of the Commissioner was right, 
that the will had no operation as far as the taluq was concerned . but as far as 
the personal property was concerned it had an operation, inasmuch as so mucli 
of it did not require to be registered , and he gave the defendant the benefit of 
its operation in that respect 

C989] Under the circumstances their Loidsbips will humhlv advise Her 
Majesty that the judgment appealed against should be afhrmed. The appellant 
must pay tlie costs of the appeal. Appeal disjiitiscd. 

Solicitor for the Appellant’ Mi, IF. Battle 

Solicitors for the Eespondent. Messrs. Barrow and liogeis. 

i 10 Cal. 0803 

PEIYY COUNCIL. 


'The lath and 23th March, lb84. 

Present 

Lord Blackburn, Sir B Peacock, Sir E. P. Collier, Sir E. Couch, 

AND Sift A. IIOBHOUSE. 


, Jugul Kishoro .Plaintiff 

veisus 

Jotendro Mohun Tagor^j and others.Defendants, 


[On appeal from the IJigh Court at Fort William m Bengal.] 

TeU of what paHsc» under execuUon sale of Hindu widoto's estate. 
Allhougb a Hindu widow has, for sorup purposes, only a partial or qualified right, 
title, and int^est m the estate which was hei husband’s, yet for other purposes she represents 
an absolute interest therein. 
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The question, whether on the sale of the right, title, and interest of the widow in exe¬ 
cution of a decree, the whole interest, or inheritance in the family estate does, or does not, 
pass, depends on the nature of the suit in which the execution ot the decree takes place If 
the suit is a personal claim against the widow, then merely the widow's limited estate is sold. 

If, on the other hand, the suit is against the widow in respect of the family estate, or 
upon a cause not merely personal against her, then the whole of the inheritance passes by 
the execution sale. The judgment which the decree has followed, may be examined in order 
to determine which of these two results attends the execution sale of the widow’s right, title, 
and interest. 

The principle in Bai/mi Doobey v Bnj Bhookun Ball Awash (1. L. R , 1 Cal., 133 ; 
L. R , 2 I. A., 275), referred to and applied. 

Consolidated appeals against four decrees of the High Court (29th April 
1881) (I.L.E., 7 Cal. 357) founded on one judgment delivered on appeals preferred 
by the appellant against two decrees of the Subordinate Judge of Nuddea (I2th 
September 1879), and two cross-appeals. 

This consolidated appeal raised the question, whether by the sale, in 
execution of a decree, of the right, title, and interest of a widow in the estate 
which had belonged to her husband, the [986] whole mlientance passed to the 
purchaser, or only the widow’s interest for her life 

It arose out of the decisions in two suits brought to obtain possession of 
shares in zemindari lands, Dehi Hatishala and Dehi Kagoj Pakhuria, num¬ 
bered 243 and 118, respectively, in the taozi of the Nuddea Collectorate, which 
belonged to Norendroehandra Bai and on ins death passed to his widow 
Sarodamoyi 

The above were shares in the zemindari lands formerly held as joint 
family estate by the six sons of Nilkanto Bai, who died at the beginning of 
this century , and whose eldest son, Bhoirabkant Bai, was kurta, or manager, 
of the family estate till 1815, when he died, leaving his daughter named 
Uraaraoyi. One of his five brothers, Nidhiram, survived him, and left one son, 
Norendroehandra Bai; as to whose widow, Sarodamoyi, arose the present 
question, viz., whether she represented the family estate of inheritance, or 
her own interest only. 

In 1855 Umamoyi brought a suit against all the representatives of her 
father’s brothers, including Sarodamoyi, claiming for herself and her son the 
inheritance in a sixth share of the property which had belonged to Bhoirab- 
chandra Bai. For the defence a gift and a partition were set up, both of which, 
in the end, were found inoperative by the Sadr Court, and on the 31st December 
1859, Umamoyi obtained, as next heir, a decree for possession of the pro¬ 
perty claimed against all the defendants, including Sarodamoyi, together with 
an order for mesne profits and costs. The judgment of the Sadr Court 
explains the state of things in the family (S. D. A. Bep., 1859, p. 1669). 

Umamoyi, on the 15th December 1866, brought to sale, in execution of 
the decree in her favour, all the property of the judgment-debtors, and purchased 
it herself. Among these were the right, title, and interest of Sarodamoyi in 
the estate of her deceased husband, Norendroehandra Bai, viz., 24iand 118, 
above mentioned. 

Umamoyi made a gift of the property, so purchased by her, to her son, 
Gaur Mohun Bai, who sold it to the respondent, the Maharaja Jotendro 
Mohun Tagore. 

[987] Sarodamoyi died in 1869, and on her death her deceased husband’s 
brother, Behari Lai, became entitled, as heir, to whatever remained of the 
estate, if anything remained, after the transfers above mentioned. Behari 
Lal’a estate had been attached, before that date, by one BaghobchandraBanerji 
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who held a decree against him ; and in 1870, after the death of Sarodamoyi, 
this decree-holder, in execution, sold Behari Lai’s interest in 243 and 118. 
These interests were purchased by the respondents, Rambaksh and Ramdhone, 
Chetlanghis ; and afterwards, in 1878, sold to the appellant Jugul Kishore, 
who in the same year filed the two suits, out of which this appeal arose, claim¬ 
ing the estates so numbered. In each suit there were three sets of defendants, 

. including the present respondents 

The plaintiff claimed possession of the property on the ground that, at the 
sale in execution against Sarodamoyi, Umamoyi merely purchased the life- 
interest of a Hindu widow, and not an estate of inheritance; and that, on the 
death of Sarodamoyi, the title of the Maharajah who had purchased this 
limited interest only became extinguished. For the defence it was alleged that 
the suit of Umamoyi was brought against Sarodamoyi and the co-sharers in the 
family estate, and that the mesne profits and costs, in respect whereof execu¬ 
tion was sued out, were not the personal debts of Sarodamoyi, but were debts 
incurred in protecting the interests of all those who had any interest in the 
family estate, as well as her own rights So that, by the sale on execution, 
the purchaser acquired no mere life estate terminable on the death of Saroda¬ 
moyi, but the estate of inheritance absolutely 

In the Court of First Instance it was held that the decree made against 
Sarodamoyi was made in a suit in which she was only personally liable, and 
that the estate, in which she had only a life-interest, did not pass by the sale 
in execution of decree, as an estate of inheritance. 

On appeal to the High Court (Gabth, C J , and MoDONELL, J.) that 
judgment was reversed. It was held that the nature of the suit, and of the 
decree against Sarodamoyi, must be regarded in order that it might be seen 
whether, under the sale, her own life-interest only, or the whole inheritance, 
fTassed C9883 to the purchaser. This depended on whether the suit was 
brought upon a cause of action personal to her, or upon one which affected the 
whole inheritance. That test being applied it appeared that Umamoyi’s 
object had been not merely to proceed against Sarodamoyi personally, but to 
obtain possession of her father’s share by inheritance in the ancestral property 
of which she had been deprived under colour of the alleged gift. In the 
defence of that suit the heirs after Sarodamoyi were as much interested as 
she was. Accordingly the whole inheritance was sold in execution. The 
judgments are printed in the report of theSappeal, Jotendro Mohun Tagore v. 
*J‘^ol Kishore (I. L. R, 7 Cal., 357). 

On this appeal— 

Mr. B. y. Doyne and Mr. J. T. Woodroffe appeared for the Appellant. 

Mr. T. H. Cowte, Q.C., and Mr. J. D. Mayne for the Respondent. 

For the appellant it was argued ,that the decree against Sarodamoyi for 
m^ne profits and costs, in execution whereof the sale of the 15th December 
1866 had taken place, had proceeded upon a cause of suit which accrued to the 
decree-holder after the death of Norendrochandra Rai. The debt established 
against Shrodamoyi for mesne profits and costs was, therefore, a personal 
-pliability. Even on the assumption that the respondent’s case could rest upon 
the state of things anterior to the decree, the facts had not established legal 
necessity for the alienation of the family estate by the widow. In the latter 
way alone could the right of the heir be affected by a sale of the widow's 
right, title, and interest. The presumption that arose upon such a sale was, 
ttiat the mdow’s estate alone was sold ; and the evidence to establish affirma¬ 
tively that the family inheritance had passed at the execution sale was 
insufficient. 
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Beferonoe was made to Baijun Doobey v. Brij Bhoohun Lai Awash 
(I. L. B., 1 Cal., 133 ; L. B., 2 I. A,, 276), Rtstomoyee Dossee v. Prosunno Naratn 
Choudry (6 W. B , 304) , [989] Ishanchurider Mittei v. Buksh A h Soudagur 
(Marshall’s Bep., 614) ; General Manager of the Dwbhunga JRai v. Maharaja 
Coomar Eamapnt Stngh (14 Moo. I. A., 605). 

Counsel for the respondents were not called upon 

Their Lordships’ Jad^ment was delivered by 

Sir B Peacock. —Their Lordships are of opinion that the decision of the 
High Court is correct, and that it ought to be affirmed 

The suits out of which these appeals arise relate to the share in certain 
joint family property which belonged to Norendrochandra, deceased 

The defendants claim through a sale in execution of a decree against 
Sarodamoyi, the widow of Norendro, who had succeeded to his share. 

The plaintiff claims under a purchase at a sale after the death of Saroda¬ 
moyi of the alleged interest of Behari Lai, as reversionary heir of Norendro in 
the said share, in execution of a decree against Behari Lai. 

The main question in the case is, as stated by the Chief Justice in deliver¬ 
ing the judgment of the High Court, “ whether, under the sale of the right, 
title, and interest of Sarodamoyi in her shaie of the family property, the whole 
inheritance in that share passed to the purchaser, or only the widow’s interest 
subject to the right of the reversionary heir to succeed to the property at her 
death.” If the whole heritance passed under the sale in execution of the 
decree against Sarodamoyi, then the plaintiff is not entitled to succeed. If, on 
the other hand, the only interest that was sold under that decree was the 
qualified interest, which is usually called the widow’s estate, then the reversionary 
heir was not bound by it, and the claimants under the purchase at the sale ih 
execution of the decree against him are entitled to succeed. 

The suit in which the decree against the widow, Sarodamoyi, was obtained 
was brought by Umamoyi, who was the daughter of Bhoirabchandra. She 
brought a suit against the other members of the joint family to recover the 
share of the property [990] which belonged to her father, who, in his lifetime, 
was a member of the joint family Bhoirab having died without parting with 
his interest, Umamoyi, as his daughter, became entitled to his share of the pro¬ 
perty : but some of the members of the joint family set up that Bhoirab, before, 
his death, had executed a hibanamah by which he conveyed his share to them. 
Sarodamoyi and the other members of the joint family, including Behari Lai, 
were made co-defendants. The record is very defective in many respects. It 
includes anumber of valuations and other documents which are wholly unneces¬ 
sary for the purposes of this case, and it omits many documents which were 
very important to be looked at. Sarodamoyi, though made a party to the suit, 
did not appear. Other members of the family appeared, and set up as a defence 
to the suit that Bhoirabchandra had conveyed his share by the hibanamah. The 
first Court dismissed the suit, holding that the hibanamah was'a genuine 
document. Upon appeal to the Sadr Court, that Court held that the hibanamah 
was not a valid document, or binding upon U mamoyi as the daughter of Bhoirab- 
chandra; and they reversed the decision of the first Cdurt, and decreed that 
Umamoyi should recover her share of the property, together with mesne profits 
and the costs of the suit. It was urged in the course of argument that Saroda¬ 
moyi never received those mesne profits, but it is unimportant whether she 
did receive them or not She was made a party to the suit and did not appear. 
The other defendants appeared and set up a defence, and it was by reason of 
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that defence that the principal part of the costs in the suit Virere incurred. 
Sarodamoyi not having appeared, she was not represented at the trial, but the 
case was tried ex parte against her upon the evidence which was produced 
by the other members of the family. Upon that defence the Sadr Court 
gave a decree against all the defendants. If, in the execution of that decree, 
Umamoyi had attached and sold the right, title, and interest of all the other 
members of the family, although one portion of it was represented by the 
widow, the whole property would have passed to the purchaser. The rever¬ 
sionary interest of Behari would have passed, although the share of 
Norendro was represented by the widow. If that C991] would have 
been the case, if the execution had been against the whole property, 
why should not it be so when the execution was against only the 
widow’s share of the property ? The first Judge held that under the execution 
against Sarodamoyi the reversionary interest of Behari Lai could not have 
been sold. He was quite right in that respect, because Behari Lai during the 
widow’s life had no reversionary interest to sell, but it was a strong reason 
why, when the sale was against the widow, who represented her deceased 
husband’s share, the whole interest in the estate should pass under it. It 
was held in the Shivagunga case, that although a widow has for some pur¬ 
poses only a partial interest, she has for other purposes the whole estate vested 
in her; and that in a suit against the widow m respect of the estate the 
decision is binding upon the reversionary heir. Their Lordships (9 Moo. I. A., 
604) in that case say- “Assuming her”—that is the widow—“to be 
entitled to the zamindari at all, the whole estate would for the time be vested 
in her absolutely for some purposes, though in some respects for a qualified 
interest ” 

A difficulty was caused by s. 249 of Act VIII of 1859, which enacted that 
the proclamation of a sale in execution shall declare “ that the sale extends 
only to the right, title, and interest of the defendant in the property specified 
therein.” In the case of a widow it is necessary that the proclamation shall 
make that statement. But then there are many cases in which when the 
right, title, and interest of the widow is sold the whole interest in the estate 
passes. In other cases the whole interest does not pass. The case depends 
upon the nature of the suit in which the execution issues. There are many 
authorities to that effect. It is unnecessary to recapitulate them—they are 
referred to by the Chief Justice in his judgment in the High Court. If the 
suit is simply for a personal claim against the widow, then merely the widow's 
qullified interest is sold, and the reversionary interest is not bound by it. If, 
on the other hand, the suit is against the widow in respect of the estate, or 
for a cause which is not a mere personal cause of action against the widow, 
then the whole estate passes. [992] In man^y of the cases, although the right, 
title, and interest of the widow had been sold, the whole interest in the estate 
was held to have passed and the reversionary heir to be bound by it. 

In the case referred to. Batjun Doobey v Brij Bhookun Lall Awastt 
(L. R, 2 I* A., 275, I. L. R., 1 Cal., 275) it was held that only the widow’s 
qualified estate passed by the sale in execution. That was a suit brought 
against a widow for arrears of maintenance. It was stated in the judgment 
that the maintenance Vas a charge upon the inheritance; but the Judicial 
Committee held that the claim against the widow was for a personal debt due by 
the widow, although the maintenance might be a charge upon the inheri¬ 
tance, still the widow whilst in possession of the estate had received the 
I^ofits and failed to pay the maintenance. The arrears created a personal 
daim againet the widow, for which she was personally liable. The Judidal 
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ComiDittiee held that the suit was to enforce the personal liability of the 
widow, and consequently that the execution in that suit passed merely the 
widow’s interest. 

Their Lordships think that, upon the authorities referred to by the Chief 
Justice, the Court was at liberty to look to the judgment to ascertain what 
was sold under the right, title, and interest of the widow. Looking to that in 
the present case, their Lordships are of opinion that not only the widow’s 
right, but the whole interest in the estate passed under the sale in execution 
of the decree. 

Under these circumstances, their Lordships will humbly advise Her 
Majesty to affirm the decrees of the High Court, and the appellant must pay 
the costs of these appeals. 

Appeal disvmsed 

Solicitors for the Appellant Messrs. Sanderson d Holland. 

Solicitors for the Kespondents • Messrs Miller, Smith d Bell. 

NOTES 

[DECREE AGAINST HINDU QUALIFIED OWNER—WHEN SALE IN EXECUTION 

BINDS THE REVERSION— 

“ K the suit IS simply for a personal claim against the widow, then merelj- the widow’s 
qualified interest is sold, and the reversionary interest is not bound by it. If, on the other 
hand, the suit is against the widow in respect of the estate, or for a cause which is not a 
mere personal cause of action against the widow, then the whole estate passes” .—10 Cal., 
985, at 991. 

“ No doubt it IS an important element also to take into consideration the form of the suit 
and to construe whether the suit is framed so as only to claim a porsoual decree against a 
limited owner or a decree which binds the entire inheritance ” —(1907) 6 0 L. J , 490, 
at 620. 

“ If the foundation of the decree be a debt of the character fur which the widow could 
have bound the entire interest, it is sufiiciently clear, as the result of Privv Council decisions, 
that even if the decree is based on the widow’s contract, and does not give a charge on the 
husband’s estate, and the reversioners had not been made parties to the suit or execution 
proceedings, the decree-holder would be entitled to have the entire estate sold, and if in fact 
the entire estate was sold and bought bj the purchaser, the reversioner could not defeat the 
purchaser’s title to the property —(1910) 34 Mad., 188 , 20 1 C., 248. 

Where the suit for rent was brought against the limited owner alone and in respect of 
arrears which accrueil due after her father’s death, and she was in enjoyment of the rents 
and profits, the liability for rent, it was held, should bo regarded as a personal liability and 
ought not to be held as attaching to the reversion, unless the landlord proceeded to bring the 
tenure itself to sale under the special provisions of the rent law —(1898) 26 Cal., 285, at 299 ; 
see also 17 C. W. N., 337 ; 16 Cal., 511, mesne profits were made payable under a decree 
against a Hindu widow and others, being owed bv the estate , in a nuit for contribution, a 
decree was passed against the widow in execution of which certain property was sold , it was 
held that the entire interest passed .—(1896) 22 Gal., 974. See ijlso 16 G. W. N., 1,070. 

In (1884) 11 Cal., 46, the debt was the debt of the husband. 

In (1898) 17 Mad., 208, it was hold an immaterial circumstance whether the debt was 
the husband’s or not, m view of the proceedings having been a personal decree against the 
widow. But this position is hard to maintain. During the proceedings, evidence may bo 
given ;—(1912) M. W. N., 49. 
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It may be noted that in (1893) 17 Mad., 208, this case of 10 Gal., 985, was described as 
one in which “ the decree was passed against the husband." But this appears to be erroneous 
since the decree appears to have been passed against Sharodamoyi herself- 

Where there has been a sale of the tenure itself, the ordinary description in execution has 
been held not to cut down the quantum of interest —(1902) 29 Cal., 813. 

The terms ‘ right, title and interest ’ of the judgment-debter, the widow, are not of them¬ 
selves conclusive as regards what passed by the sale:—(1902) 29 Gal., 813, (1899) 26 Cal., 
677. 

This case was incidentally referred to in (1885) 9 Bom., 198, where the alienability of 
vatan tenures was discussed (1895) 20 Bom., 338 (representative suit against some of several 
Mahomodan heirs) Reference may be made to Mr. B. Sitarama Rao’s excellent article 
on representative proceedings in the Madras Law Journal:—(1910) 20 M. L. J., p 323.1 


[993] APPELLATE CIVIL. 

r/te 15th July, 1884. 

Present 

Sib Richard Garth, Kt , Chief Justice, and Mr. Justice Beverley. 


Runjifc Singh and others.Plaintiffs 

versus 

Bunwari Lai Sahu and others.Defendants.' 


Execution—Symbolical possession, Effect of. 

Where lu execution proceedmgh 'jymbolical possession is given to a person, such posses¬ 
sion amounts to an actual transfer of possession as between the parties to the suit ; but such 
possession has no such operation against third persons who are not iiarties to the suit 
Juqgobundhu Mukerjee v. Bam Chunder liysack (I.L.R., 5 Gal , 584; 5 C.L.R., 548) explained. 

This was a suit for possession of a certain share in mouzah Rahimaijore. 
So far as is material for the purposes of this report, the following statement 
of facts will suflSoe :— 

On the 4th May 1866 one Bunwari Lai Sahu, in execution of a decree 
obtained by him against one Amrit Lai, put up for sale, and himself became 
the purchaW of, a five-gunda share m mouzah Rahim apore, but in conse¬ 
quence of subsequent litigation he did not obtain possession of these five 
gundas until the 12th September 1873, when symbolical possession was given 
to him. 

On the 17th September 1866 Mussumat Lagan Kooer (as benamidar of 
her husband Amrit Lai), sold six gundas of mouzah Rahimapore (in which 

• Appeal IroHi Original Decree No. 78 of 1888 against the decree of Alfred C. Brett 
Esq., Judge of Tirhoot. dated the 24th of January 1888. ’ 
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were included the five gundas bought by Bunwari Lai) to one Runjit Singh, 
who held actual possession of his purchase until forcibly dispossessed by 
Bunwari Lai on the 18bh January 1879. 

Bunjit Singh, on the 28th July 1882, brought this suit for possession of 
the five gundas share in mouzah Rahimapore, against Bunwari Lai, Amrit 
Lai, and the representative of Lagan Cooer. Runjit Singh contended that 
his adverse possession from 1866 to 1879 had put an end to the defendant’s 
title under the sale in execution, whereas Bunwari Lai contended that the 
symbolical possession given him by the Court on the 12th September 1873 did 
away with the plea of limitation. 

No oral evidence was taken at the hearing, the documents on [S94] 
either side being admitted, with tlie exception of the pmoana of the 12th 
September 1873. 

The Subordinate Judge held that the symbolical possession given to the 
defendants in 1873 had the eflect of vesting a sufficient possession in the 
defendants, so as to prevent the plaintiff’s answer to the plea of limitation from 
setting up as against them a statutory title by limitation, and he therefore 
dismissed the plaintiff’s suit as far as regarded his claim to the five gundas. 

The plaintiff appealed to the High Court 

Baboo Mohesh Chunder Chowdhry (with him Mr. C Gregory and Baboo 
Raghunandan Per shad), for the Appellant, contended that the delivery of posses¬ 
sion by beat of drums being long after the plaintiff’s purchase, and the plaintiff 
not haying been a party to the proceedings in the suit in which symbolical 
possession was given to the defendants, such proceedings could not affect the 
plaintiff’s title, or be used as evidence against him, and cited Juggohundhu 
Mukerjec v Ram Chunder Bysack (I L. R , 5 Cal., 584 , 5 C. L. R., 648), and 
Doyamdhi Panda v. Kelat Panda (ll C. L. R., 395). 

Mr. A. H. Khan and Baboo Chunder Madub Ghose for the Respondents. 

Judgment of the Court was delivered by 

Garth, CJ. (Beverley, J., concximnq). —We think that the learned 
Judge has made a mistake in this case. 

It is admitted that the defendant’s purchase was prior to that of the 
plaintiffs’ , but the plaintiffs’ case was, that as they were in possession of the 
property from the time of their purchase in September 1866 up to the year 
1879, they have acquired a statutory title by limitation as against the 
defendants. 

In answer to this the defendants say that, under their decree against 
Amrit Lai the plaintiffs’ vendor in the year 1873, they obtained symbolical 
possession of the property in the usual way by process of execution, and the 
lower Court has held that this proceeding had the effect of vesting a sufficient 
possession in the defendants to prevent the plaintiffs from setting up as against 
them a statutory title by limitation. 

We think that this is clearly a mistake. Upon reference to the £996] 
Full Bench case of Juggohundhu Mukerjee v. Ram Chunder Bysack (I. L. 
R., 5 Cal., 684 , 6 C. L. R., 548), in which the effect of such a proceed¬ 
ing in execution was fully considered, we held that the delivery in execution 
of symbolical possession, as between the parties to the suit, amounted to an 
actual transfer of possession from the defendants to the plaintiffs ; that being 
the only means by which, as between the parties, the Court could effectuate 
and carry out its own decree. 
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Bufc we especially guarded ourselves from saying that symbolical posses¬ 
sion would operate as a transfer of possession as against third persons, who 
were no parties to the suit; and the reason for this is very plain. 

A suit might be brought, and a decree obtained, by a person who has 
neither title nor possession, against another person, who has neither title nor 
possession ; and if the delivery of symbolical possession in such a suit were to 
constitute actual possession as against the true owner, who had been in actual 
possession, for many years, and who was no party to the suit, it would operate 
most unjustly. 

It will be found that another ease, to which we have been referred, viz., 
Doyamdht Panda Kelat Panda (13 C. L. R., 395) is to the same effect. 

As against the plaintiffs, therefore, who were no parties to the suit, we 
consider that the symbolical x>osse3sion, which the defendants obtained in 
1873, was no possession at all. 

But then the question remains, whether, as a matter of fact, the plaintiffs 
have, as against the defendants, acquiied a statutory title by adverse possession? 
And as the evidence which they were proposing to bring forward upon that 
point was considered in the view taken by the Judge to be unnecessary, we 
must send the case back under s. 566 of the Code, in order that the question, 
whether the plaintiffs have obtained a statutory title against the defendants 
by adverse possession, may be properly tried. Both parties will be at liberty 
to adduce evidence on this point, and the Court below will return its finding 
to this Court, with the evidence taken as early as possible. 

We will then finally decide the appeal, and the question of costs will be of 
course reserved. 

Gase remanded. 

% 

NOTES. 

[EFFECT OF SYMBOLICAL POSSESSION^ 

As against the ]udgment*debtor this is effective, but not as against third parties .— 

8 C. W. N., 49 4 C. W. N.. 297, 16 Bom , 722 , 19 Bom , 620 , 5 I C., 273 , 10 I. C., 319 , 
16 OaJ., 530,26 Bom , 358; 275 ; 21 Bom., 98 , 1 Bom. L R , 48 J 





JBO LAL SINGH & 0 . V, GHNGA PKKSHAD [1884] LI«Jt. 10 GaL 098 

£998] APPELLATE CIVIL. 

The 30th July, 1834. ' 

Present. 

Sir Bichabd Garth, Kt., Chief Justice, and Mr. Justice Bevebley. 


Jeo Lai Singh and others.Defendants 

versus 

Gunga Pershad and another.Plaintiffs.■*' 


Bight, title, and interest. Sale of, of a registered holder in a tenure—Sale of 
right, title, and interest — Tenure, Sale of interest of registered, holder 
m a, when there are other joint-holders—Arrears of rent, Suit fcrr, 
against one of several joint-holders in a tenure who is alone 
registered— Beng. Act VIII of 1869, ss. 69, 64 
In execution of a decree against one of several joint-holders of a tenure, when it is clear 
that what is sold, and intended to be sold, is the interest of the judgment-debtor only, the 
sale must be confined to that interest, although the decree-holder might have sold the whole 
tenure had he taken proper steps to do so, or although the purchaser nia> have obtained 
possession of the whole tenure under the sale 

But if, however, it appears that the j'udgment-debtor has been sued as representing the 
ownership of the whole tenure, and that the sale, although purporting to be of the right> 
title, and interest of the judgment-debtor only, was intended to be, and in justice and equity 
ought to operate as a sale of the tenure, the whole tenure must be considered as having 
passed by the sale • 

If the question is doubtful on the face of the proceedings, the Court must look to the sub¬ 
stance of the matter, and not to the form or language of the proceedings 

Where a judgment-debtor was alone registered in the sherista of the zamindai as owner 
of a tenure, but it appeared that his two brothers who were joint in estate with him were 
entitled to an equal share with him in the tenure, but that the judgment-debtor was the 
manager , and when it appeared that the zamindar being only entitled to a share in the 
zamindari had obtained a decree against the judgment-debtor alone for arrears of rent, and in 
execution thereof proceeded to sell his right, title, and interest under s 64 of the Bent Act, 
Held, that as the judgment-debtor represented his brothers, and as they were equally 
liable to pay the amount of the decree, upon the principle set out above, the latter were not 
entitled to recover their share of the tenure which the auction-purchaser had obtained 
possession of in execution of the decree against the judgment-debtor. 

19971 Doolar Chand Sahoo v. Lalla Chabeel Chand (L B., 61. A , 47), and Btssessut 
hall Sahoo v. Maharajah Luchmessur Singh (L B., 6 I. A , 233) commented upon 

In this oase the plaintiffs sought to recover possession of two-thirds of a 
tenure consisting of 50 bighas odd, alleging that it was their ancestral property 
which had belonged to their father, and on hjs death had come to>them and 
their brother Gupta Lai. 

Gupta Lai, who was the eldest of the three brothers, was the manager of the 
property, and his name was alone registered in the zamindar’s shensta as 
proprietor. 

• Appeal from Appellate Decree No. 978 of 1883, against the decree of H. Beveridge, 
Esq., Judge of Patna, dated the 6th of January 1883, reversing the decree of Moulvi Mahomed 
Nanil Hosain, Khan Bahadur, Beoond Subordinate Judge of that District, dated the 31st of 
November 1881. 
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The zemindar, one Mussumat Adhikari Koer, who was entitled to an 8$ 
annas share of the land in question, brought a suit against Gupta Lai for arrears 
of rent and obtained a decree. In execution of that decree the right, title, and 
interest of Gupta Lai in the tenure was brought to sale, and purchased by 
defendant No. 1, in the names of others who were also made defendants in the 
suit. 

Defendant No. 1, Sew Lai Singh, thereupon took possession of the whole 
of the tenure, and the plaintiffs accordingly brought this suit to recover their 
shares, alleging that not being debtors of Mussumat Adhikari Koer the decree 
against their brother did not affect their interest, and nothing passed to the 
purchaser except the right, title, and interest of the judgment-debtor. The 
plaintiffs in their plaint admitted that they were members of a joint undivided 
family. 

Jeo Lai Singh m his written statement denied that he was the purchaser, 
and pleaded that he was not a necessary party. He further contended that the 
decree being for arrears of rent, the whole of the tenure was liable, and that 
the plaintiffs had therefore no right to object to the sale of their interest therein. 

He also raised several other issues which are immaterial for the purposes 
of this report. 

The first Court found on the facts that the rent account of the kasht 
sold stood in the name of Gupta Lai, that he was in arrears , and that as the 
suit was brought against him and the sale held in exe-[9983cution of the 
decree in that suit, the plaintiffs must also be taken to be debtors by implica¬ 
tion. That they having failed to pay their rent and protect their right, they 
could not now come in and claim that their rights had been protected for them. 

That s. 59 of the Bent Act was inapplicable to the case, and that the 
property sold was sold for the debt for which the whole family was liable, and 
not for Gupta Lai’s own personal debt. 

The plaintiff’s suit was therefore dismissed with costs. 

This decision was, however, reversed by the lower Appellate Court, which 
held that, as the sale took place under s. 64, the zamindar was no better off than 
an ordinary decree-holder who sold under a money decree, and therefore that 
he could only sell what his judgment-debtor possessed. that the plaintiffs 
being parties to the suit and not being bound to pay their brother’s debt in the 
way in which they would have been bound had he been their father, their 
rights in the property were not affected by the sale. The Court also held that 
it made no difference that the name of Gupta Lai was alone registered in 
respect of the property. 

The decree of the lower Court was therefore reversed, and the plaintiffs 
obtained a decree for possession of two-thirds of the property. 

The first defendant, Jeo Lai Singh, now specially appealed to the High 
Court. 

Baboo Mohesh Chunder Ghowdhry, Munshi Mahomed Yiiaoof, and 
Mr. C. Gregory for the Appellant. 

Baboo Chunder Madhiib Ghose and Baboo Sabgram Singh for the 
Bespondents. 

The Jad^ment of the Court (Garth, C.J., and Beverley, J.) was 
delivered by 

Garth, C.J. —^The two plaintiffs in this case are the brothers of Gupta Lai, 
the defendant No. 4, and they bring this suit to recover from the defendant 
No. 1 possession of their shares of an ancestral tenure which belonged to their 
father Jugmp Mahton. 
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This tenure was held under two zatuindars, one of whom, Mussumat 
Adhikari Koer, was entitled to an 8 annas odd share in it, C999] and the other 
zamindar to the residue, the collections of the two zamindars being made 
separately. 

The defendant Gupta Lai was the eldest of the three brothers and the 
manager of the property, and his name only was registered as the proprietor of 
it in the zamindar’s sh^tsta. 

The rent being in arrear, Adhikari Koer sued him (Gupta Lai) for her 
share of it, and obtained a decree. But being only a part-proprietor, she could 
not sell the entire tenure under s. .59 of the Kent Law, but she brought to 
sale under s. 64 the right and interest of Gupta Lai, the judgment-debtor, and 
.Teo Lai Singh alias Kushi Singh, the defendant No. 1, became the purchaser. 

Under this purchase the defendant No. I obtained possession of the whole 
tenure, whereupon the two plaintiffs, the brothers of Gupta Lai, who were 
each undoubtedly entitled to a share in the property, brought this suit to 
recover possession of their shares. 

They contend that, as the sale was only of the right and interest of 
Gupta Lai, his share only in it passed to the purchaser. 

The defendant No. 1, on the otlier hand, says that, as the decree was for 
rent due from all the brothers, and as the defendant No 1 was the manager 
and sole registered owner, representing all the brothers, the whole interest in 
the tenure passed by the sale. 

The first Court dismissed the suit, but the .Judge has given the plaintiffs a 
decree. 

Against this the defendant No. 1 has appealed, and the only question is, 
what passed by the sale to defendant No. 1. 

Upon this point we have been referred to two cases decided by the Privy 
Council. • 

The first of these, which is relied upon by the plaintiffs, is Doolar Chand 
SaJioo V. Lalla Chabeel Chand (L. R., 6 I. A., 47), 

In that case one Gooder Khan and his three sisters were entitled as heirs 
to their father Bachoo Khan to a tenure consisting of a certain mouzah, Gooder 
Khan's share being 7 annas odd, and ins sisters being entitled in separate 
shares to the residue. 

[iOOO] The rent of this tenure being in arrear, the zamindar brought a 
suit against Gooder Khan for the whole rent, and obtained a decree , and in 
execution of that decree he applied by petition for a sale, not of the tenure itself, 
which he might have done, but “for an attachment ” and sale of the “ judgment- 
debtor’s property in it.” 

An order was made in accordance with that petition, and the sale notifi¬ 
cation expressly stated : “ The rights and interests of other persons in the said 
property will not be sold by auction, besides that of the judgment-debtors.” 
Doolar Chand and others becaipe the purchasers at the sale, and the sale 
certificate was in these terms ■— 

“ Hence this certificate being made over to Doolar Chand, Baijnath and 
Ram Saran Bahoo, the auction-purchasers, Lb is proclaimed, that* whatever 
rights and interests the judgment-debtor lias in the property aforesaid have 
ceased to exist from the 2dth of July 1872, the date of the auction sale, and 
become vested in the auction-purchasers.” * 

Thereupon the purchasers were let into possession of the entire tenure, 
and a suit was afterwards brought against them by a person who had acquired 
the shares of the three sisters to recover possession of those shares. 

In that suit the question arose, whether by the sale in execution the whole 
tenure passed to the purchasers, or only Gooder Khan’s share in it. 
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It was one important element in that suit (which appears from the report 
of the High Court’s judgment, but does not appear in the report of the case 
before the Privy Council) that the name of the registered owner of tbe tenure 
in the xamindar’s sherista was Bachoo Khan, the father, who was dead ; and 
as the parties were Mahomedans, Gooder Khan and his sisters did not constitute 
a joint undivided family, as they might have done if they had been Hindus. 

Their Lordships held, under these circumstances, that as the samindar, the 
decree-holder, sued Gooder Khan alone, and as instead of selling the whole 
tenure, as he might have done, he sold only the right and interest of one of 
the heirs, Gooder Khan ; and as the sale notification and sale certificate ex- 
presslj' confined [1001} the sale to the right of Gooder Khan, the shares of the 
sisters did not pass to the purchasers. 

The other case to which we were referred is Btssessitr hall Sahoo v. 
Maharajah Luchmessut Singh (L R , 6 I.A , 233). 

In that case two decrees had been obtained against one member only of a 
joint Hindu family for sums due for the rent of a mouzah, which had been 
taken on lease, as the Privy Council found, for the benefit of the family. 
Under these decrees certain property, which belonged to the joint family, was 
sold in execution and the question afterwards arose in the case to whicli we 
are now referring, whether, under that sale, the whole of the property passed 
to the purchaser, or only the share of the member of the family against whom 
the suits were brought, and it was held by their Lordships, that although 
there was some informality with regard to the form of the decrees, still as the 
decrees were obtained against the representative of the family in respect of 
a family debt, they could properly be executed against the joint property of 
the family. 

Their Lordships, after referring to some other authorities in support of 
that view, say, “ that in execution proceedings the Court will look at the 
substance of tiie transaction, and will not be disposed to set aside an execution 
on mere technical grounds when they find that it is substantially right.” 

We think that these two cases afford an apt illustration of the principle by 
which we should be guided in the decision of the present case. 

Where it is clear from the proceedings that what is sold, and intended 
to be sold, is the interest of the judgment-debtoi only, the sale must he confined 
to that interest, although the decree-holder might have sold the whole tenure 
if he had taken proper steps to do so, or although the purchasers may have 
obtained possession of the whole tenure under the sale. 

But if, on the other hand, it appears that the judgment-debtor has been 
sued as representing the ownership of the, whole tenure, and that the sale, 
although purporting to be of the right and interest of the judgment-debtor only, 
was intended to be, and in justice and equity ought to operate, as a sale of the 
tenure, the [1002} whole tenure then must be considered as having passed by 
the sale. And if the question is a doubtful one on the face of the proceedings 
or one part of those proceedings may appear inconsistent with another, the 
Court must look to the substance of the matter, and not the form or language 
of tbe proceedings. 

This case of Boolar Chand illustrates the first of these propositions , the 
case of *Bissessur LallSahoo illustrates the second. 

Now, in the present case, Gupta Lai, the defendant No. 4, was not only 
the manager, but the sole registered owner of the tenure, and Adhikari Koer, 
in claiming against him the entirety of her share of the rent, took tbe ordinary 
and proper course of suing the tenant, who in tbe zamindar’s sheriata repre¬ 
sent^ the entire tenure. 
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Moreover, when she had obtained her decree, she was unable, as she only 
owned a share in the zamindari interest, to sell the whole tenure under s. 59. 
She could only obtain her execution in the way in which she proceeded to 
enforce it, namely, by selling the right and interest of the judgment-debtor 
under s. 64. 

But as between her and the persons interested in the tenure she had a 
right to treat Gupta Lai as the sole owner of the tenure, and when she sold 
his right and interest for the rent due, she was, in our opinion, selling the tenure 
itself. 

As his name was registered, as the sole owner ol the tenure, he represented 
Ins brother’s interests in it as well as his own The rent was due from them 
all, though he alone was sued for it, and as they were equitably liable to pay 
the amount of the decree, it was only just that their interests as well as his 
should be sold to satisfy it. 

We think, therefore, that the judgment ol the District Judge should 
be reversed, and that of the Subordinate Judge restored, with costs in both 
Courts 

Appeal allowed. 


NOTES. 

[ SALE IN EXECUTION-WHEN INTEREST OF PARTIES OTHER THAN JUDGMENT- 
DEBTOR PASSES— 

Pntiid facte, a person who i*! not a party to the suit cannot be affected ui person or pro¬ 
perty bv anything that is done in the suit —1 C L J . bOO at 5H , Id 0 W N , 270 at 
272 : 26 Cal., 677 at 6‘J7. 

An exception exists under the statutory provisions of the Rent Law whereby the whole 
tenure may be brought to sale m proceedings against the registered tenant vlone —13 C W. 
N., 270 at 272 Where the statutory procedure is not followed, the sale is to be treated as if 
it were a s.i,le in execution of au ordman money decree - -(I'JOS) 30 Ual ,650 30 I A,, 81 at 

87. A suit by the assignee of the decree who was not also the assignee of the land does not come 
within this —(1904) 1 C. L. J , 500 , nor is a suit under the Public Doiuaiuls Recovery Act.— 
6 C. W N , 302. 

Another exoeptiou is whore proeecdings are taken agaiust persons holding a representative 
character, (v g., pcisons having power to act on behalf of, or to deal with the uiteicst of, 
others) in circumstances justifying their being treated as loprcseiitttive proceedings —13 
C W. N., 270 at 273. 

Such cirouiustanccs h.ive been rocogiiised when the defoiidaiit was the Kaita of the 
Mitaksharu family —10 Cal , 996 (as cxpliiiiicd ui 13 C W N 270 , 1.3 C W N , 746 at 749, 
but see also the different explanation in 26 Gal , 677 at 699 where this point is treated as 
iuunaterial) , (1890) 14 Bom., 597 , when the defendant h«ui been, as a matter ol fact, the 
person held out bv the unrecorded persons as their representative iii other suits —(1899) 26 
Cal., 677 ; when the persons sued are all the registered owners, representing, consequently, 
the ownership'of the whole tenure --(1884) 10 Cal., 990 as explained iii (1899) 26 Cal , 677 at 
<699 which IS explained in IOC W N , 176, sec also (1887) 13 C W N., 270 at 273 where 
this ease was doubted; 

Accordingly the presumption was not applied whifre the co-sharcis were ITlahouicdans, 
one of whom alone was registered in the .s/tcrii/,o. (1888) l.JC W N , 270, nor where the un¬ 
recorded tenant’s interest had been transferred, as the iccordcd tenant presumably did not 
represent the transferee, 10 C. W N , 176, nor whore the sal*' hadcbeoii held at the instance of 
a fractional landlord for his share of the iviit —(1905) 10 C. W N , 176 at 180 4 C L. J , 
68 , (1909) 13 C. W. N., 746. 

A suit would lie for declaration of liability to sale in execution of the interests of persons 
not made parties theieto.—(1895) 23 Cal. 302 1 
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Present : 

Sir Richard Garth, Kt., Chief Justice, and 
Mr. Justice Beverley. 


Ram Pershad Chowdry and others.Plaintiffs 

versus 

Jokhoo Roy and another.Defendants.”' 


Declaratory suit. Ground of—Waste by a Hindu widow—Mitakshara Law. 

K is open to a Hindu widow to give over possession to a sthinger to the extent of her in¬ 
terest in the estate, but actually to favour the claims cf the latter, and allow him to enter 
his name in the landlord’s shensta, would have the effect of setting up an Eidverse titl« as 
against the reversionary heirs, upon which a declaratory suit could lie 

The plaintilgTs, as the brother’s sons of one Bikramajit, brought this suit for 
possession of thirty-nine bighas fifteen biswas of culturable and orchard land 
in mouzah Bilaur, pergunnah Pawar, on the allegation that Mussumat Khati 
(defendant No. 2), who held the property as the widow and sole heiress of 
Sheo Shahai Chowdry, the only son of Bikramajit, had, in collusion with 
Jokhoo Roy (defendant No. 1), given up the entire possession of the property 
to him, and allowed him to record his name in the landlord’s shensta. The 
plaint also prayed that it might be declared that defendant No I had no right 
of inheritance to the property. Jokhoo Roy, the -•principal defendant, con¬ 
tended that inasmuch as the husband of Khati had predeceased his father, he 
(the defendant) held the property through his mother, the daughter of 
Bikramajit, on whom the property had descended in the ordinary course 
of succession, nor were Sheo Shahai or his widow ever in possession of the 
property. 

The Munsif found that Sheo Shahai had succeeded to his father, and the 
widow having died after the institution of the suit, gave the plaintiffs a decree 
as reversioners under the Mitakshara law. 

On appeal the Subordinate Judge dismissed the suit, on the ground 
that the plaint disclosed no cause of action, and that “ the mere fact of causing 
or allowing another’s name to be registered in the landlord’s shensta is not 
waste, BO as to entitle the reversioner to step in and take possession of the 
property. ” 

ll004j The plaintiffs appealed to the High Court. 

Baboo Ghundei Madhuh Ghosc and Baboo Bomesh (Jhunder Bose for 
Appellants. '* 

Baboo Mohesh Ghunder Chowdhry and Munshi Mohamed Yusoof for the 
Respondents. 

The facts and arguments fully appear in the Judj^ment of the Court* 
(GaBTHi Q. J., and Beverley, J.) which was delivered by 

Garth C. J. —The plaintiffs in this case are the heirs of the brothers of 
one Bikramajit Singh, who is said to have died in 1252 fusli. 

Bikramajit admittedly left a widow called Sabja, and a daughter, called 
Moona, who is the mother of the defendant No. 1. He also had a son, 
Sheo ^ahai Singh, whose widow, Khati, is defendant No. 2; and one,—the 

* Anpeal from Appllate Decree No. 1012 of 1883 against the decree of Baboo Troiloky- 
Kath Mritsr, Second Subordinate Judge of Rhahabad, dated the 26th of March 1883, revpra 
mg th« decrm <4 Moulvi Abdid Aziz, Third Munsif of Arrah, dated the 18th of Mar^ 1888. 
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dath’^L'S^d^SrtohiBtldtw Sil^nd ^tTf, 

■mm the revereionary heire. ' ‘‘' »>»«>*'»'') 

A .JI w!f ® on the other hand, was that Sheo Shahai Singh 

died before hw father, and the estate then passed to Bikramaiit’s widow, 
Sab]a, and after her death to their daughter, Moona, who, with her son, the 
defendant No. 1, has taken possession of the property. 

The plaintiffs brought this suit on the following allegations They say, 
in paragraph 2 of the plaint, that after Sheo Shahai’s death his widow, Khati, 
oanie into possession of the estate, and that Sheo Shahai’s mother, that is 
Sabja, used to live jointly with Khati, and receive her maintenance up to the 
time of her death in 1276. 

Then in paragraph 5 they go on to say that the defendant No. 1, having 
fraudulently brought the defendant No. 2 under his influence, entered upon 
possession from Agrahan 1277 ; and (in paragraph 6) that defendant No. 2 
having relinquished her right and possession, and having got the name of 
defendant No. 1 registered, has put him into possession. 

[1003] And they accordingly pray that their title as reversioners may be 
jieclared as against defendant No. 1, and that in consequence of defendant 
No. 2 having wrongfully given over the property to defendant No. 1, they, 
the plaintiffs, may be declared entitled to recover immediate possession of it. 

The defence was, as already stated, that the plaintiffs had no title as 
reversionary heirs , that Sheo Shahai died before his father , and consequently 
that his widow, Khati, the defendant No 1, never inherited the property, 
but that, on the contrary, first, Sabja, and after her death in 1264, the defen¬ 
dant No. 1 and his mother Moona, have been in adverse possession. ^ 

Defendant No. 2 died during the pendency of the suit, and for this reason 
the first Court (erroneously as it seems to us) did not think it necessary to try 
the question of possession Having found as a fact that Sheo Shahai survived 
his father, the Munsif came to the conclusion that the plaintiffs were entitled 
to a decree for possession, as being the reversionary heirs. 

It is clear, however, that if Sabja and Moona, and the defendant No. 1 
have been all along in adverse possession as against Khati, this circumstance, 
though it might not operate to bar the plaintiffs’ title as reversioners, may 
nevertheless be important as showing that Sheo Shahai never in fact succeeded 
to his father’s estate. Khati was admittedly out of possession at the time 
when the suit was brought, and it is a circumstance well worthy of considera¬ 
tion that the plaintiffs put the death of the mother Sabja at so recent a 
period as 1276. 

The Subordinate Judge disposed of the case on a ground quite irrespective 
of the question of title. He held that, assuming the plaintiff’s to be the 
reversionary heirs, the plaint disclosed no valid cause of action , and he accord¬ 
ingly dismissed the suit, leaving the question of rights to be determined hereafter. 

It has been contended before us that this’ decision of the lower Appellate 
Court was wrong; and that the plaint, as originally framed, disclosed a 
sufiioient cause of action. • 

It seems clear to us that, so far as the suit was one for immediate posses¬ 
sion, ic could not have been brought during the lifetime of Khati. Assuming, for 
the sake of argument, that the estate was properly vested m her, she had a 
right, of course, to dispose of [1006] it for the term of her life in any manner 
she thought fit. But it is clear from the plaint and written statement, as well 
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as from the issues raised in the first Court, that the mere fact of the defendant 
No. 2 having given up to the defendant No. 1 the temporary possession of the 
property, is by no means the real cause of complaint. 

It is obvious that the question between the parties is a very serious one 
of title, and possibly also of adverse possession ; and what the plaintiffs say is, 
not that the defendant No. 2 has merely allowed the defendant No. 1 to 
enter upon possession in her interest, but that she had favoured his claims to the 
ownership of the property as against those of the plaintiffs and that he has 
accordingly had his name registered in the landlord’s shensta as the trueowner. 

This is in fact setting up an adverse title as against the plaintiffs; and it 
is plain from the written statement and the issues that this is the declared 
intention of defendant No. 1. 

The suit, therefore, seems to us to be precisely one of those which are 
referred to by the Privy Council in the late case of Isn Dut Koer v. HansbuUt 
Koerain (I. L. E., 10 Cal , 324). 

In that case a Hindu widow had alienated lier husband’s estate, not for 
any legal necessity, or for her own personal benefit, but with a view to change 
the succession, and to give the inheritance to her own heirs, in preference to 
those of her husband ; and the latter, under these circumstances, brought a suit 
to obtain a declaration, that the alienation made by the widow was only valid 
for her life, and void as against the reversionary heirs. 

The High Court in that case had refused to interfere, but the Privy 
Council held that the plaintiffs were entitled to a decree. 

In page 332 of the report their Lordships say — 

“ It is laid down, and in their Lordships’ opinion correctly, in Shyama 
Charan Sircar’s Vyavastha Darpana, that if a widow, without consent of her 
husband’s heirs, dispose of his property for purposes not sanctioned bv law. 
they are entitled to interfere, and prevent any such wrongful alienation by her, 
yet it IS clear, that a widow mav alien her own interest. If then she e.^ecutes 
[10073 a conveyance valid for her own interest, but purporting to convey a 
larger interest to tbe grantee, it is difiicult to see how the reversioner can get 
any felief, except by a declaration that the conveyance is void pro tanto. 

He cannot set the deed aside, because it is partly valid , nor can he affect 
the possession, which the widow has a right to kec]) or to give up to another. 
Such suits as this would seem to be, at least in many cases, the only practical 
mode of enforcing the heir’s right to interfere with a widow’s alienation.” 

The principle thus laid down by their Lordships appears to us to apply, 
almost with greater force, in the present instance. 

The defendant No. 2 is not only charged by the plaintiff's with having 
made an alienation of her property, which might be good for her life, and void 
as against the reversionary heirs, but they say that she has relinquished the 
Iiroperty in favour of a rival claimant, the defendant No. 1, who, apparently, 
with her full consent and concurrence, has been registered as the absolute 
owner. 

It appears to us that this is the very case in which the reversionary heir 
is justified in asking the Court to interfere. 

It is true that under the present Limitation Act his rights as against the 
rival claimant might not be affected by limitation (see the Full Bench case of 
Srina^ Kur v. Prosunno Kumar Ghose (I. L. R., 9 Cal., 934) ; but it is obvious 
that, apart fron* limitation, oases may, and often do occur, in which silence, or 
apparent acquiescence on the part of a reversioner, in assertions of his nqhts as 
against the mongfnl acts oj a rival claimant, may throw a cloud over his title, 
and tend seriously to jei^ardise his rights. 
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In such oases it is often most desirable, in the interests of justice, that the 
question should be brought before the Court with as little delay as possible , 
and we consider that in this instance the plaintiffs were perfectly justified 
(assuming, of course, that their title is what they state it to be), in asking for 
the assistance of the Court. The case must, therefore, go back to the Subordi¬ 
nate .fudge in order that the issues may be properly tried with a due regard 
to these observations. 

The costs m both Courts will abide the result. 

Case remanded. 


NOTES. 

[ Aft to when reversioner can sue for declaration that the alienation by a Hindu widow 
are not binding, see .S‘2 Cal., 02 , 18 M L J . 275 , 8 A. L J , 454 , 11 Cal , 791 . 14 Bom., 
612 1 


[1008] APPELLATE CIVIL 

The doth July, 1HH4 
Present • 

Sir Richard Garth, Kt., Chief Justice, and Mr. Justice Beverley. 

Nundo Pershad Thakur.Plaintiff 

versus 

Gopal Thakur, . . . Defendant ' 

Pie-emption — Ceteniontrs- Clnrni irheie lltne are seveinl co-sharers — J’ender 
of price for the land claimed - (hie out of sevetal cu-sliaiers claiming a 

right to p) p-emptwn 

A peraon seeking pre-emption declared his right thcieto wh(‘n he dist heard of the sale in 
the presence of witnesses, and, as soon .is was possible on the s.imc day, in the presence of 
the same witnesses, demanded his right from the vendors and the purchasers Held, that it 
was unnecessary' that he should again state when making his demand, or th.it his witnesses 
should testify to the fact, that he had declaied his right as soon as he h ard of the sale. 

The principle of the law of pre-emption is that the pre-emptor should assert his right 
as soon as he has heard of the sale , th.it he should demand his right from the vendor, or 
purchaser, or on the ground, in the presence of witnesses , and this assertion and demand 
may be simultaneous ; but if they are not, the pre-emptor, when ho makes the demand, is 
required to make a declaration before witnesses that he assorted his right when first be 
beard of the sale. 

In a suit for pre-emption it is unnecessary to prove a tender of the actual price paid for 
the property claimed, it being sulficieiit if the peisnn claiming the right to pre-emption states 
that ho IS ready to pay for the land such sum as the Court may assess as the proper price 
for the property. 

Under the Sunni* Inw the right of pre-emption may be exercised by one or more of a 
plurality of co^sharers. • 

This was a suit claiming a right of pre-emption over certain lands spld by 
defendants Nos. 4 and 5 to defendants Nos. I, 2 and 3. * 

• Appeal from Appellate Decree No 069 of 1883, against the decree of Baboo Dinesh 
Chunder Boy, Subordinate Judge of Tirhoot, dated 29th of December 1882, reversing the 
decree of Moulvi Mahomed Nurul Hosain, Munsif of Tajpore, dated Slat of January 1882. 
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The plaintiff sued as a sho/a khuht to obtain bis right of pre*emption over 
a ten-gunda two-cowrie share in mouzah Bishenpor Lukhmi, bearing the tonzi 
No. 1656. The share claimed was sold by defendants 4 and 5 to defendants 
1, 2 and 3 under a kohala, dated the let June 1881. 

This kobala purported to sell-a share in mouzah Bampur [1009] Bishen 
as well as the share claimed in the suit, and the consideration for the 
two shares was set out as Bs. 700. no specified separate sum being set out as 
the value of either of the shares sold. It appeared that mouzah Bishenpur had 
been partitioned into two estates bearing touzi Nos. 1656 and 1657, and that the 
plaintiff was a shareholder in No. 1656, in which the defendant 4 and 5 had 
also a share, the defendants 1, 2 and 3 being the shareholders of No. 1657. 

The plaintiff stated that he first learnt of the sale from one Jhullu Thakur 
who, on the 16th July 1881, at mouzah Bishenpur, informed him that the share 
claimed had been sold for Bs. 400. And that on the same day he performed the 
ceremony of talubt-motvasibai, by exclaiming—“ I have purchased the^roperty 
sold for a consideration of Bs. 400and at the same time called upon the per¬ 
sons present in the assembly to bear Witness ; that on the same day he duly per¬ 
formed the ceremony of taluhz-iskhad, by taking with him the purchase money 
and witnesses and going to the house of the defendants 4 and 5 in mouzah 
Kusour, and alter asserting bis right of purchase, demanding the return of the 
kohala, and calling upon the witnesses to bear testimony ; that, on the refusal 
of the defendants 4 and 5 to return the kobala, he went accompanied by 
witnesses to the first defendant, Gopal Thakur, and asserted his right and asked 
for the return of the kobala, calling upon the witnesses to bear testimony , and 
that he subsequently went to the defendants 2 and 3, accompanied by witnesses, 
and in the same manner asserted his right of pre-emption and asked for the 
return of the kobala , and that he lastly went to the locality of the share 
Mlajmed, and proclaimed his right of pre-emption in the presence of witnesses, 
and performed the ceremony of talubi-tshhad, calling upon his witnesses to bear 
testimony to the fact. That, on the defendants refusing to return the kobala 
he brought this suit, asking that his right might be declared on payment of 
Bs. 400 or such other sum as might be found to be the value of the property 
claimed. 

Defendants 1, 2 and 3 stated that, although mouzah Bishenpur had been 
partitioned by the Collector into two distinct kulums, and although they were 
not the proprietors of the kulum in which lay the share claimed in the suit, 
they were shareholders in the [lOlO] other kulum, and as the julker and 
mmaksayer and 70 bighas of cultured land had not been partitioned but belonged 
jointly to both kulums, they were therefore joint proprietors with the plaintiff 
in these lands and no right of pre-emption could be claimed as against them, 
and they further contended that the two ceremonies had not been duly performed, 
and that the plaintiff was aware of the sale prior to the 15th July 1881. 

The Munsif found that the defendants 1, 2 and 3 could not be considered 
co-sharers with the plaintiff, and that, therefore, the latter had a right to bring 
the suit; that the two ceremonies had been duly performed; and that the 
plaintiff was unaware of the sal5 until the 15th July 1881. 

The defendants appealed. » 

The Subordinate ffudge found that the plaintiff had other co-sharers in the 
estateaNo. 1656, who had not been made parties to the suit; and that the right 
of pre-emption #a8 extinguished where there were several sharers in the estate 
claimed and where, as in this case, it had not been shown that the other 
co-i^umers had surrendered their claim to pre-emption; and further that the 
plwi^ff was bound to prove that Bs. 400 was the price given for the share he 
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olaimed, and that he had failed to do so; that he had duly made his claim in the 
taliM.>-mowasibat, and that the plaintiff had not declared, when performing the 
talubt-ishhad, nor had his witnesses testified to the fact, that the principal 
demand by invocation of witnesses had been duly made. He therefore 
allowed the appeal and dismissed the suit. 

The plaintiff appealed to the High Court. 

Baboo Uma Kali Mnokerjee for the Appellant. 

Baboo Bajendro Nath Bosk for the Respondents. 

Judgment of the Court was delivered by 

Garth, C. J. —We think the Court below has fallen into error on several 
points of law in this case. 

The facts are these : Mouzah Bishenpur Lukhmi, otherwise called Gahi, 
has been partitioned into two estates, bearing Nos. 1666 and 1657 on the touzi 
of the Mozufferpore District. The plaintiff is a proprietor of No. 1666, in which 
the second [1011] party defendants had also a small share. This share they 
sold to the first party defendants, who are proprietors in estate No. 1657. 
The plaintiff accordingly brought this suit to establish his right of 
pre-emption to purchase the property so sold. 

Now it appears that, at the time the butwara was made, the julkuvy 
nimaksayer, and some 70 bighas of culturable land were left in the joint 
possession of the proprietors of both estates, and were not partitioned, and the 
plaintiff and the first party defendants were both joint co-proprietors in the 
same. The Subordinate Judge considers that this circumstance gave the first 
party defendants a right equal to that of the plaintiff to purchase the property 
in question. But this clearly is not so. The plaintiff, who was a co-sharer of 
the defendants second party in No. 1656, had a preferential right of purchasing 
lands forming part of that patti as against the defendants first party. The 
case quoted by the Subordinate Judge —Golavi Ah Khan v. Agurgeet Roy (17 W. 
R., 343)—appears to he precisely in point. The Subordinate Judge attempts 
to distinguish it on the ground that in 'this case there were 70 bighas of “ culti¬ 
vated and ryatti lands ” left ijmali, but we think this is a distinction which 
makes no difference in the present case 

Then it appears that there are other co-sharera in estate No. 1656, and 
the Subordinate Judge seems to think that for this reason the plaintiff’s suit 
will not lie. 

But here, again, we fihink he is in error. The provision of the Maho- 
medan law, on which he has relied, is peculiar to the Imamiyah Code, which is 
not generally applicable in this country. The Sunni law, which prevails here, 
allows the exercise of the right by one or more of a plurality of co-sharers 
(Tagore Law Lectures for 1873, pp. 618-19) Moreover, it does not appear that 
this objection was either taken in the written statement, or when the issues 
were framed between the parties. 

The next point on which we think the Subordinate Judge erred is this : 
It appears that at the time when the first party defendants purchased the 
property in suit, they also by the same [1012] conveyance purchased a share 
in another property, and the consideration paid for* both properties was 
Rs. 700. The plaintiff alleged that the price assessed by the parties for the 
property in suit was Rs. 400, but he offered in his plaint toi^ay any further 
sum which the Court might find the property to be worth. The first party 
delendants did not deny this allegation, and no issue was raised upon the 
point. The allegation was, moreover, supported by the statement of one of 
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the vendors. We think the Subordinate Judge, therefore, was wrong in saying 
that the plaintiff was bound to prove the alleged separate price for the land in 
suit, and in finding that he had not offered a proper price for the property. 
We think that it was impossible to gather from the defendant’s written state¬ 
ment that this objection would be raised in the suit; and that if the Sub¬ 
ordinate Judge considered it a proper objection to be taken for the first time in 
appeal, he should have remanded the case, in order to give the plaintiff an 
opportunity of proving his allegation. But in point of fact it has been 
frequently ruled, that a tender of the price paid is not necessary in such oases ; 
and that it is sufficient if the person seeking pre-emption agrees to pay any sum 
which the Court may assess as the proper price of the property. See Jahmigeer 
Buksh V Bhicltaree Lall (11 W R,, 71) , Heera Lull v. Moorut Lall (11 W. R., 
275); Nubee Baksh v. Kaloo Lashker (22 W. R., 4); and Lalga Prasad v. Debt 
Prasad (I. L. R , 3 All, 236) 

The real defence to the suit was not that the price offered was insufficient, 
but that the plaintiff was aware of the purchase long before the date on 
which he says he became aware of it; and that, in fact, the property was 
offered to him and that he declined to purchase it. This defence has, so far 
as we can see, completely broken down 

Lastly, the Subordinate Judge says. “ Then as to the performance of 

the ceremonies of talubs, I see that the principal demand by invocation of 
witnesses was not, even according to the statements of the plaintiff’s witnesses, 
duly made For one of the main ingredients in the talubi-ishhad is the 
declaration by the shaft that he made the claim in the ialuln-mowasihat (i.e., 
immediately after the hearing of the sale) and this none of the plaintiff’s 
witnesses testify that the jilaintiff [1013} did That an omission to do this is 
fatal to the plaintiff’s suit was held by tlie High Court, in accordance with 
the provisions of the Mahomedan law in a case which was cited from page 462, 
vol. 24, of Sutherland’s Weekly Reporter ’’ 

Now, what the Subordinate Judge means in this passage is apparently 
this;—that the plaintiff’s witnesses do not say that at the time of the talubi-tsh- 
had the plaintiff stated, in their presence, that he had claimed his right of pre¬ 
emption (in other words, performed the talubi-mowasihai) as soon as he 
heard of the sale. And this omission on the plaintiff’s part, the Subordinate 
Judge, relying on the ruling of this Court in the case cited by him, considers 
to be fatal to his suit. The facts of that case are not set out in the report, 
and it may be that some considerable time elapsed between the performance 
of the two ceremonies. In the present case, however, the two ceremonies 
followed immediately upon one another, if indeed thev were not performed 
simultaneously. It would appear from the authorities that the talubi-ishhad, 
or demand with invocation of witnesses, should take place either in the presence 
of the vendor or of the purchaser, or on the land which is the subject of dispute. 
The Hedaya says that the ceremony is iierformed “ by the shaft taking some 
person to witness, either against the seller (if the ground sold be still in his 
possession^ or against the pur,chaser, or upon the spot regarding which the 
dispute has arisen,” and the form of affirmation should be to the following 
effect: “ Such a person has bought such a house, of which I am the shaft; J 
have ah'eady claimed my privilege of shafa and now again claim it; be therefore 
witness thereof.*'—(Hedaya, III, 671-72). And the Futawa Alamgiri (V. 268) 
tells us that this ceremony is only necessary " if at the time of making the 
taluh-mowasibat or immediate demand, there was no opportunity of invoking 
witnesses as for instance, when the pre-emptor at the time of the hearing of 
the sale was absent from the seller, the purchaser and the premises. But if he 
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heard it in the presence of any of these and had called on witnesses to attest 
the immediate demand, it would suffice for both demands, and there would be 
no necessity for the other. The principle of the lav(r indeed seems to be this : 
First, that the pre-emptor should assert his right as soon as he hears of the sale ; 
and, [1014] secondly, that he should demand his right from the vendor or pur¬ 
chaser or on the ground in the presence of witnesses , and of course this assertion 
and demand may be simultaneous. But if they are not, the pre-emptor, when 
he makes the demand, is required to make a declaration before the witnesses 
that he asserted his right when first he heard of the sale And the reason of 
this seems to be that, in the absence of witnesses at the time of the assertion or 
talubi-mowasihat, the declaration of the pre-emptor himself shortly afterwards 
was good evidence that he had'really asserted his right without delay. But 
in this case the witnesses in whose presence the plaintiff demanded his right 
from, first, the vendor, and then the purchasers, were also present when he 
first heard of the sale, and asserted his intention of claiming his right. It was, 
therefore, unnecessary for him to go through the form of reminding them that 
he had claimed his right as soon as he heard of the sale The witnesses all 
say that they proceeded at once with the plaintiff to tlie houses of the vendors 
and the purchasers, and that he then and there demanded his right of pre¬ 
emption Under these circumstances, we think that it was not necessary that 
the plaintiff should go through the empty foim of reminding the witnesses of 
what they had just heard. We may add that it does not appear that this 
objection was taken in the first Court. 

Finding then, as we do, that the lower Appellate Court has fallen into 
several errors on points of law, we must set aside its decree, and send the 
case back for a new trial. We think that the costs in both Courts should 
abide the event 

Case, remanded. • 


NOTES. 

[ This casG WRh overruled in (1890) 17 Cal , 548 ; and thi^ uverruling case was followed 
in (1894) 16 All , .883, (1898) iiO All , 467, 4i)9 . (1904) 27 All . 16.8 .SW also (1911) .34 All , 
1 , 1 A L J , 569.6 S. L. R., 107 ] 
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!rhe 8th August, 1884. 

Pbbsbnt : 

Mr. Justice Tottenham and Me. Justice Nobbis. 

A. B. Miller, Ofifg. Eeceiver of the High Court (m respect of the Estate of 

Khettermoni Dassee).Defendant 

versus 

Bam Banjan Ohakravarti.Plaintiff. ^ 

Receiver—Sanction of the Court for Receiver to sue and he sued. 

The Booeiver of the High Court doee not represent the owner of the estate for which he 
16 Beoeiver, but is merely an officer of the Court, and as such cannot sue or bo sued, except 
with the permission of the Court. 

C101S3 The plaintiff who was a co-sharer with the defendants in a certain 
zamindari, Shah Alampore, sued his co-sharer (each of whom collected and 
received their share of the rents of the zamindari separately) for a sum of 
Rs. 44,030, which he alleged he had paid away for Government revenue in 
order to preserve the entire property trom being sold for arrear of Government 
revenue. 

It appeared that by mutual arrangement with defendant No. 1, 
Khettermoni, the plaintiff, had been m the habit, for several years, of paying 
the share of Government revenue due from defendant No 1, who was the 
zamindar of a 3-anna share and durpatnidar of a 6-gunda share in the estate, 
setting the payment oft against certain moneys due by him to defendant No. 1 
for the rent of certain patni and durpatni tenures, and adjusting the account of 
such payments On the 12th June 1880, the estate of Khettermoni was, by 
order of the High Court, placed in the hands of the Receiver of the High Court. 

Subsequently to this last-mentioned order, the plaintiff paid the Govern¬ 
ment revenue according to the arrangement above mentioned, and applied to 
the Receiver of the High Court to adjust the account, but no adjustment 
having been come to, he brought this suit for the purposes above mentioned, 
making both Khettermoni and the Receiver, with his other co-sharer, parties 
to the suit. It did not appear that the plaintiff had, however, obtained the 
permission of the Court to institute the suit against the Receiver. 

The defendant No. 2, the Receiver of the High Court, put in a written 
statement, and stated therein that he had obtained permission of the Court to 
defend the suit, contending that being “ a public officer ” he W'as entitled to 
notice of suit under s. 424 of the Civil Procedure Code, and that being in 
possession under an order of the High Court, he could not be disturbed in such 
possession without the leave of the Court, and that such leave not having been 
obtained, the suit ought to be dismissed. 

The defendant Khettermohi also put in a unritten statement which is 
immaterial for the purposes of this report. 

The Subordinate Judge found that notice under s. 424 was not necessary, 
the suit noB being one for damages on account of any wrong done by the 
Beoeiver in his official capacity and in the [10163 discharge of his official 
duties; referring to the case of Shahehzadee Shakunshak Begum v. Ferguson 

* JSMXud bxm Original Decree No. 268 of 1882 against the decree of 8. H. G. Taylor, 
Bsq'., BeerbhMxn, dated the 80th of June 1882. $' 
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(I. L. E., 7 Cal., 499). And as regards the point of sanction, he found that 
no authority had been produced for the contention that the sanction of the 
High Court must be first obtained before suing its Eeceiver; and on the merits, 
after setting off a certain sum due to the Eeceiver as rent, gave the plaintiff a 
decree for a pare of his claim. 

The Eeceiver, defendant, appealed to the High Court. 

Mr. Sale, Mr. Dunne, and Baboo Bhohani Churn Dutt for the Appellant. 

Baboo Mohini Mohim Boy and Baboo Surrendra Nath Muttyloll for the 
Eespondent. 

Mr. Sale contended that the possession of a Receiver was merely the 
possession of the Court, and that any attempt to disturb that possession with¬ 
out leave of the Court was contempt of that Court. 

That a Receiver, being in the position of an agent for the owner, and 
having no interest in the pioperty, could not be made personally liable and 
ought never to be a party, either as plaintiff or defendant, citing Wtlkinson v. 
Gangadhar Sirkar (6 B. L. R,, 486), Kerr on Receivers, pp 124,126, 156; De 
Winion v. The Mayor of Brecon (28 Beav., 203), Jwes v The Trustees of the 
Birkenhead Docks [20 Boav , 332 (353)]; Defines v Creed (34 L. J. Ch., 607) ; 
Hawkins v. Gathercole [1 Dr , 12 (18)J. 

Judgment of the Court was delivered by 

Tottenham, J (Norris, J., concurring) — The appellant in this appeal 
is the Receiver of the High Court. The learned counsel, who appears for him, 
urges only one objection to the decree of the lower Court, and that a technical 
one He says that it is a point of principle and therefore he contends for it. 
The objection is this that there was no authoiity of the Court for making the 
Receiver a party to this suit The plaintiff made him a defendant and a 
substantial defendant without having obtained the leave of the High Court. 
It appears to us indubi-[lOl73table that this contention is valid. It is an 
elementary matter that the Receiver of the High Court does not represent the 
owner of an estate. He is an officer of the Court, and as such cannot sue or 
be sued except with the permission of the Court 


As against the Receiver, therefore, tlie decree must be set aside with costs 
in both CouHs. 

The costs of the Receiver will be in proportion to the claim against him. 

- Appeal allowed. 


MOTES. 

[RECEIVER—SANCTION OF THE COURT— 


In the later cabe of (1891) 18 Cal. 477 (481) the Court stated that it had been referred to 
thib case and said that it did not altogether agree with the general terms of this decision 
Referring to this Mr Woodroffe in in'. Receivers (1903) 1st Edn. p. 242, remarks “ In what 
’ respect the Court disagreed is not stated, but it is a well-nigh universal rule in all Courts 
that a Receiver may not bring a suit without having first obtained leave of the Court,” 

Whore the usual form is not followed, the Receiver has only those powers which arc con¬ 
tained in the order of appointment.—(1887) 14 Cal , 323. 

Where property in the hand of the Receiver is inftmded to be affected by fbe rasult of 
the litigation, the Receiver is a proper and necessary party to such suit by way of addition 
to and not in substitution for the parties primarily responsible—(^910) 14 C. W N , (i5.3. 
The sanction of the Court is not a condition precedent, (1910) 8 I. C , 1 
The sanction of the Court is nccess,iry even for the Magistrate to make an order on him 
under sec. 145 of the Or. P. G., 1898. 

The Booeiver being an officer of the Court, any party aggrieved by his conduct should 
seek redress (b the very proceeding in whjch he was appointed receiver —(1902) 26 Mad., 

493.] 
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APPELLATE CIVIL. 

The July, 1884. 

Present 

Sir Richabu Garth, Kt., Chief Justice, and 
Mr. Justice Beveelby. 


Isree Pershad Singh and another.Defendants 

versus 

Nasib Kooer and others.Plaintiffs.' 


Hindu latv — Mitaksha-ra—Shaieof ividoir mother on partition in ancestral 
and proceeds of ancestral property. 

A Hindu mother on partition is entitled to a share equal to that ol a son both in the 
anceatral property of her husband and m all property acijuired with the procoeda of such 
anfesstral property 

Svdanund Mohapattur v. Sootjamoney Dayee (11 W R , t.S6) di-seuted fiom 
This was a suit by a Hindu widow to obtain, aftei a partition had been come 
to in the family (the family being governed by the Mitakshaia law), a share in 
such property equal to the share of a son 

Nasib Kooer, the plaintiff', was the wife of one Baijiiatli Singli who died 
in 1263, leaving him surviving his two widows and four sons, members of a 
joint Mitakshara family After the death of Baijnath, the family remained 
under the management of Nasib Kooer In 1276 Kasida Kooer (the other 
j??idow) died , and in 1281 a separation took place in the joint family, and the 
properties were partitioned off', no share m this partition was allotted to Nasib 
Kooer, although she retained in her possession the whole of a certain mouzah 
called Lodiporo, after their separation the two eldest sons continued to live 
together, whilst the two younger lived also liy themselves. Nasib Kooer, 
according to her own [1018] statement, which was disputed, was living at 
Lodipore. In March 1878 the two elder brothers (defendants Nos. 1 and 2) 
brought a suit against Nasib Kooer for partition of mouzah Lodipore. in which 
the Court directed a partition, and directed that a one-fifth share should lie 
allotted to Nasib Kooer as the widow of Baijnath Singh to whom the mouzah 
had formerly belonged. Nasib Kooer then demanded from her sons a one-fifth 
share in the whole of the estate left by Baijnath Singh The two younger 
sons (defendants 3 and 4) expressed their willingness to make over to her a 
one-tenth share in the estate, and on the refusal of the elder brothers to 
make over the remaining one-tenth share, Nasib Kooer brought this suit on 
the 26th July 1882 for the purpose of obtaining possession of one-fifth share 
of the estate. The defendants Nos. 1 and 2 contended that the plaintifi* had 
waived her right to partition, and that certain of the properties claimed were 
acquired by them after the death of their father. The defendants 3 and 4 
were made pro forma- defendants, and did not dispute their mother’s claim. 

The Subordinate Judge held that the plaintiflf had not waived her right to 
share in the partition ; and on the other question (issue No. 6), as to what 
properties were acquired by the defendants after Baijnath’s death, and whether 
or sot the plaintiff was entitled to share in them, he found that the defendants 

^Appeal from OnglnaJ Decree No. 803 of 1882, against the decree of Baboo Matadin Roy, 
Bahadur, Subordinate Judge of Gya, dated the 26tb July 1882. 
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had failed to prove that any property had been exclusively acquired by any one 
of them , but that, on the contrary, the properties which were purchased after 
the death of Baijnath Singh, were purchased at the time the plaintiff was 
acting as the guardian of her sons, and were purchased out of the proceeds of 
certain properties left by their ancestors and acquired by her husband, and that 
no property had been purchased since the partition He, therefore, gave the 
plaintiff a decree. 

The defendants Nos 1 and 2 ippealed to the High Court. 

Baboo MohesJi Chnnder Chowdhty and Baboo Amerkah Mookerjee for the 
Appellants contending that, although the plaintiff was entitled on partition to 
share in the ancestral property, which came to the family through Baqnath, 
yet she was not entitled to share in any of the properties which had been 
purchased by them, or [1019] heras manager, since Baijnath’s death, nor to share 
either in the proceeds of the ancestral property since Baijnath’s death or in any 
other property which might have been purchased with those proceeds Gnnga 
Pemhad v. Shsodyal Singh [9 C L E., 417, (420)] 

The case of Sudannnd Mohapattur v. Bononiallee (1 Marshall, 317, 320) 
shows that property acquired from the income of ancestral property is not to be 
considered ancestral property. 

Mr. C. Gregory (with him Baboo T. C. Paulit) for the Bespondent cited 
Sudanuiid Mohapattur v Soorjoomoney Dayee (ll W R., 436) and shudanund 
Mohapattui v. Bonomallee Da^s Mohapattur (6 W R., 256), and Macnaghten 
Cons. Hindu Law. pp 51 and 54, as showing that a Hindu mother could share 
in the proceeds of ancestral property, also Maynr’s Hindu Law, p 250 

Judgment of the High Court was delivered by 

Garth, C.J. —This suit was brought by the plaintiff, Miissumat Nasib* 
Kooer, to recover a one-fifth share of the estate of her deceased husband, Baip 
nath Singh, under these circumstances. 

Baijnath Singh was the iiead of a Mitakshara family, consisting of his two 
wives (the plaintiff, and one Mussumat Kasida Kooer, who is since dead) and 
four sons, who are the defendants in this suit, and the family were possessed 
of several ancestral properties 

Baijnatb died on the J3th Aughran 1263 Fusli, and after his death, and 
that of Mussumat Kasida Kooer, the four brothers separated, and a partition 
of the family property was made by the plaintiff with the consent of her sons, 
the plaintiff retaining in her own possession an estate called Lodipore, upon 
the ground that it was her stridhan 

At this time, it appears the two elder brothers (the defendants 1 and 2) 
separated themselves from their two younger brothers (the defendants 3 and 4), 
who continued to live with the plaintiff; and afterwards, the defendants 1 and 2 
brought a suit against the plaintiff for a partition of Lodipore, upon the ground 
that it was not the plaintiff’s stndhan'hut was subject to partition like the rest 
of the ancestral property. This suit was successful, and consequently the 
plaintiff had to give up the [1020] exclusive possession of Lodipore, which 
was declared to be subject to partition. • 

The plaintiff then brought this suit to recover her one-fifth share of the rest 
of the ancestral property. She says, that when the partition took place, she was 
content to forego her share, upon condition that her exclusive right to Lodipore 
was admitted, but as she has been now deprived of four-fifths of Lodipore, she 
insists upon her right to a one-fifth of the rest. 
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The lower Court has decreed her olaim ; and, as we oonsider, justly. We 
think it plain that she only waived her right when the partition was made upon 
the understanding that she was to retain Lodipore; hut now that she has been 
deprived of that, she is justified in insisting upon her rights under the partition. 

A question, however, has arisen upon the sixth issue, which we have 
thought it right to hear fully argued. The appellants (defendants 1 and 2) 
contend that the plaintiff is not entitled to a share in any of the properties, 
which have been purchased by them (or by her as the manager of the property), 
since the death of Baiinatli out of the proceeds of the ancestral estate. They 
say, that although the plaintiff (as Baijnath’s wife), is entitled upon partition to 
an equal share with a son tn all the ancestral property, which came to the family 
through Baijnath, she is not entitled to a share either in the proceeds of that 
property since Baijnath’s death, or in any other properties which have been 
purchased with those proceeds. 

It is argued that a wife is only entitled on partition to a share of that 
which was her husband’s, because she has to be maintained out of that pro¬ 
perty, and her share upon partition is given to her as representing, or instead 
of, her maintenance , but no part of the property before partition is hers ; it 
belongs to the sons conjointly ; they may spend the proceeds of it as they think 
proper ; and whether they spend those proceeds, or hoard them up, or purchase 
other property with them, the wife has no part or lot in those proceeds. 

In support of this view we have been referred to certain texts of the 
Mitakshara, and to an expression of opinion by Mr Justice MiTTER in the 
case of Gunga Pershad v. Sheodyal Stngh (9 C. L. R., 417). 

[ 1021 ] The question there was, whether in the case of a Mitakshara 
family, consisting of a father and sons, the sons were entitled to any share in the 
■’property which their father had purchased before their birth from the proceeds 
of an ancestral estate. Mr. Justice MiTTEB savs that in his opinion they 
were not. He considers that property acquired out of the income of ancestral 
property is not property inherited, and, therefore, if the father acquired such 
property before the birth of his sons, they had no interest in it 

The view thus expressed by Mr. Justice Mitter would, if it were established 
law, seem in favour of the defendants’ argument m the present case, because, 
if the proceeds of ancestral property, although hoarded up or laid out in other 
property by the sons, are to be considered as the self-acquired property of the 
sons, there would seem good reason why the mother should not have any 
share in them upon partition. 

But this was only an expression of opinion by Mr. Justice MlTTlR and 
the case was decided upon another ground. In fact, that learned Judge 
observes, that as his opinion was opposed to a previous decision of this Court 
in the case of Sudanund Mohapattur v. Soorjoomoney Dayee (11 W. B., 436), 
he could not liave overruled that decision without referring the point to a Full 
Bench. 

In this case, of course, i^e are in the same position , and although we 
much respect the opinion of Mr. Justice Mitter, especially in a matter of this 
kind, we think we ought not to refer the point to a Full Bench, unless our 
own inew was that Mr. Justice MiTTER was right. 

We find, however, other authorities besides the case in the 11th Weekly 
Beporter, which are certainly in conflict with Mr. Justice Mittbb’s view. 

Ma^ynaghtm in his “ Considerations on the Hindu Law,” p. 51, lays down 
the jiiaw thus - * The mother shall not he entitled to share in the property 

•c^i^ . bytbe individual exertions of one of her sons, nor in the property 
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cL^aired by the joint exertions of them all, unless it shall appear that such 
adquisitions were made out of the patrimonial wealth, in which case she shall 
be entitled to share in the increase of the patrimonial wealth upon partition." 

tma] ' And, again, on page 54 he says: Partition, to entitle the mother 
to a share, must be made of ancestorial property or of property acquired by 
means of ancestorial wealth." 

And Mr. Mayne, in his work on Hindu Law, quotes this last extract from 
Macnaghten as being the approved rule in such cases. 

We think, therefore, that as these authorities seem strongly in favour of 
the plaintiff, and as we do not see any such reason to the contrary as would 
justify us in referring the question to a Full Bench, we should decide the point 
in favour of the plaintiff and dismiss this appeal with costs. 

Appeal dismissed. 


NOTES 

[ As for the share allotted on a partition between the grandson and the great-grandson, 
see 31 Cal., 1066.] 


c 10 Cal. loss] 

OBIGINAL CRIMINAL. 

The 21st July, 1884. 

Present; 

Mb. Justice Field. 

Queen-Empress 

versus 

Mathews. 

Incriminating statement by prisoner to Police Officer—Evidence 

of Police Constable. 

A polioeman on being cross-examined stated, that when he arrested the prisoner, the 
prisoner said to him, some Chinamen at the tune of the occurrence came out with hatchets; 
in re-examination the policeman so far altered the words stated to have been used b}' the 
prisoner as to substitute for the words at the time of the occurrence the words at the time, and 
on being asked if the prisoner had explained ‘‘ what time," answered, he said at the time 1 
struck the deceased. 

Counsel for the prisoner interposed and objected to the evidence. The Standing Counsel 
contended that he was entitled to clear up a matter which had been left in doubt by the cross- 
examination. 

Held, that the evidence could not be given. ■ • 

One Mathews had been committed to the Sessions by the Presidency 
Magistrate of Calcutta, charged with murder. At the trial a Police officer was 
examined lor the prosecution, and in the course of cross-examination gaVe the 
following answer to Mr. Gasper, who appeared for the defence. 

A .—The prisoner, when I arrested him, said “ some Chinamen at the 
time of the occurrence came out with hatchets." 

[ 1028 ] Be-examined by the Standing Counsel (Mr. Phillips). 


5 OAL.— S9 
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Q .— Did the accused use the word " occurrence ? 

4, —He said " at the time.” 

Q ,—Did the accused explain what “ time ? ” 

A.- He said “ at the time 1 struck the deceased-” 

Mr. Gasper. —I object to this. 

[Field, J.—The evidence cannot be given. I must instruct the jury to 
put out of their minds anything the present witness, being a policeman, may 
say implicating the prisoner by quoting words alleged to have been used by 
the prisoner him self.] 

The Standing Counsel (Mr. Philips). -Your Liordship will hear me on 
the point. I am entitled to obtain an answer to the question 1 have asked, 
even if the reply should bring out any statement or part of a statement made 
by the accused implicating himself to the witness The Court will remember 
that my question is directed to clear up a matter left in doubt by the cross- 
examination, not an independent enijuiry started by the prosecution. The 
witness used an ambiguous expression ‘ the time.” I am entitled to fix the 
precise meaning be attached to these words. For instance, if the accused had 
said to the Police officer “ I did not kill the deceased with a knife, but shot 
him with a pistol, and the cross-examining counsel extracted from the witness 
the statement that the accused had used the words ” T did not kill the deceased,” 
surely the prosecution in re-examination is entitled to get from the witness the 
whole statement made by the accused on the occasion. 

[Field, J. —I don’t think you would be entitled to have the words in 
extmso. You might perhaps get the witness to say the accused had qualified 
that statement, but. you could not have the exact words he used if they 
amounted to an incriminating statement. The law is imperative on the 
point.l 

Mr. Gasper. —As the witness has already given us a part of the statement 
made by the accused, I prefer the whole statement being given to the jury, as 
the whole statement shows that he did not strike the deceased with a knife. 

[Field, J.—1 am afraid I cannot permit that: the law is imperative in 
excluding vrhat comes from an accused person in custody of the Police if it 
incriminates him.] 


NOTES. 

[See also the following oases —15 Cal , 589 ; 2 C W N., 702 at 708 ; 7 All G4fi ; 19 
Bom., 363.] 
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[1024] ORIGINAL CRIMINAL. 

The mh, 29th and 30th July, 1884 
Present; 

Mb. Justice Field. 

The Queen-Erapres!4 
versui, 

Grees.Chunder Banerjeo. 

Evidence—Absence of entry in a hook irrelevant—Act I of 1882, s 34 Reply, 
Prosecutor's right of—Criminal Procedure Code, Act X of 1832, ss. 289, 292. 

Though under s 34 of the Evidence Act the actual entries in books of account regularly 
kept in the course of business are relevant to the extent provided by the section, such a book 
is not by itself relevant to raise an inference from the absence of any entry relating to a 
particular matter. 

'I'he fact that the accused has during the cross-examination of the witnesses for the 
prosecution, used certain documents, and chat such documents have been put in as evidence 
on his behalf does not entitle the prosecutor to the right of reply, if when asked upon the close 
of the case for the prosecution whether ho means to adduce evidence, the accused says that 
he does not. 

This was a private prosecution at the instance of one Mohendro Nath Holder, 
an attorney of the High Court, the charges consisting of forgery, using as 
genuine a forged document, and giving false evidence. ■* 

The charges were brought in respect of a promissory note and certain* 
letters purporting to be in the handwriting of the complainant, which had been 
used by the accused as genuine in a certain suit m the Calcutta Court of 
Small Causes. 

Mr. 0. C. Mulltck and Mr Deoa for the Prosecution. 

Mr. M. P. Gasper, Mr Trevelyan and Mr. Roy for the Defence. 

During t'le examination-in-chief of the complainant, he said, referring to 
a book of account before him •— 

“ This is ray cash book. It is written up by me. It is kept in the 
oixiinary course of business I am in the habit of entering in this book all 
sums received by me and all sums paid away by me I did not receive from 
the accused the sum of Rs. 500 on the 26th dav of October or on any other 
day.” 

Mr. Mullick (to witness) —“ Look at your hook and say whether or not 
it contains any entry of a receipt by you of Rs 500 from tlie prisoner on the' 
26th day of October 1880 or on any other day ” : and he tendered the book as 
evidence to show that no such entries existed.* 

[1025] Mr. Gasper objected to the admissibility of the book itself for the 
purpose for which it was sought to be used. He relied orf s. 34 of the Evidence 
Act, and contended that though that section made an entry in a book of account 
relevant, it did not also make the absence of an entry equally relevant. The 
value of such evidence is absolutely nil. 

Mr. MulUck pressed the question. 
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Field, 3 .—It is no donbt fair of the prosecution to produce the book to 
give the prisoner an opportunity of seeing if the entry is there, but I think the 
book itself is not relevant to disprove the alleged transaction by the ab^oe of 
any entry concerning it. 

During the progress of the trial, Mr. Gasper put certain documents into 
the hand of the witness for the prosecution, and having proved them by cross- 
examination, tender^ them in evidence, and had them marked as exhibits on 
behalf of the prisoner, at the same time intimating that he would contend that 
by so doing he did not give the counsel for the prosecution the right of 
replying upon his case in the event of no witnesses for the defence beinc 
called. 

When the case for the prosecution had closed, Mr. Gasper had stated that 
he did not intend to call any witnesses. 

Mr. Mulliek contended that under s. 292, coupled with s. 289 of the Cri¬ 
minal Procedure Code, he was entitled to a reply, in consequence of the 
documents above referred to having been put in. He argued that it was 
impossible for the prosecution to predicate what use the defence intended to 
make of the documents which had been put in. 

Mr. Gasper was not called upon. 

[Field, J.—You knew when summing up your whole case that they had 
been used for a certain purpose in cross-examination, and you had an oppor¬ 
tunity of observing upon them. The Criminal Procedure Code being a penal 
statute, the principle to be applied in construing those sections is, that the 
construction most favourable to the prisoner must be adopted. In this view I 
hold that under s. 292 the prosecution is not entitled to a reply.] 


NOTES. 


i I. ABSENCE OF ENTSIES- 

Messrs. Ameer Ali and Woodroffe in their commentaries upon the Evidence Act, 1872, 
(5th Edn., (1911), p. 343), make these reniarks.—“ The decision oited (10 Cal.. 1024) if it is tci 
be taken to have ruled that the fact of the absence of an entry is not evidence at all under any 
aeotion of the Act is, it is submitted, erroneous, and has not in such sense been followed 
SagurmuU v. Manraj (1900) 4 C. W. N. ccvii. In Ram Persliad v. Lakpatt Koer, 30 Cal., at 
p. 247, Lord DaVBY referred to R. n. Grecs Chunder, 10 Cal., 1024, and Lord ROBEBTSOM 
said, " The Act applies to entries in books of account, but no inference can be drawn from 
the absence of an entry relating to any particular matter,” but this remark must be taken 
with reference to the preceding statement of eouiisel which referred to sec. 34. Indian 
Evidonee Act, 1872. 

This section which presupposes the existence of an entry and deals with the question how 
far etistarU tentries tendered in evidence may fix parties with liability docs not obviously applv 
where there is no entry. Evidence that there is no entry is not admissible' under ^is 
section, but may be so under other sections of the Act, as for instance, the ninth and 
eleventh sections. 

These remarks have now the support of the dixsision of MOOKEBJEE and Cabndufk, J J in 
(1911) 17 C. W. N. 108. See also the observations in (1002) 25 Ali, 90 at 100—101. 

lI.RIOHTbFBBPLY— 

As regards the right of reply, merely by reason of documents being put in, during and 
for the purposes of oross-pxammation of Crown witnesses, see also (1886) 14 Cal.. 246 • G890) 
IT (W. 980 ; 14 Bom. 480, conira (1892) 14 All. 212.] 
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[40283 CEIMINAL RBFBEENCE. 

The 22nd July, lSb4. 

Present: 

Mr. Justice Tottenham and Mr. Justice Norris. 


Queen-EmpresB 

versus 

Autal Muchi.’’ 


Evidence- -Criminal Procedure Code—Act X of 1882, s. <510- -Beport of 
“ Additional Chemical Examine^'." 

A dooumeut purporting to be a report under the hand of an “ Additional Chemical 
Examiner ” upon a matter or thing submitted to him for analysis and report, cannot be 
received in evidence under s. 510 of Act X of 1882 

This was a reference under s. 438 of the Code of Criminal Procedure. 

One Autal Mucin was charged by a Deputy Magistrate under ss. 428— 
511 of the Penal Code for an attempt at cattle-poisoning. 

At the trial, the evidence against him was that he was seen by the 
villagers to offer bamboo leaves to some cattle, that the villagers suspecting 
him, searched him and found upon him a small packet .containing some white 
powder. It was tlien proved that the packet found upon him was made over 
to the Civil Surgeon of the station for transmission to a Chemical Examiner in 
Calcutta; there was, however, no evidence to connect the packet produced in 
Court with the packfit stated to have been made over to the Civil Surgeon , 
and the report which purported to give the analysis of the packet produced 
was signed by a person styling himself “ Additional Chemical Examiner.” 

The Deputy Magistrate found the prisoner guilty and fined him two rupees. 

The District Magistrate, after calling upon the Deputy Magistrate for an 
explanation, referred the case to the High Court. 

No one appeared on the reference. 

The Opinion of the Court (Tottenham and Norris, JJ.) was as follows:— 

The conviction in this case must be set aside, and the fine, if realized, 
refunded. There is no evidence on the record to show that the packet received 
by the Chemical Examiner in Calcutta was the packet taken from the prisoner , 
the packet is traced into the [4027j hands of the Civil Surgeon and no further. 
We are at a loss to understand why the Civil Surgeon was not called ; but even 
if the identity of the packet had been established, we think the certificate pro¬ 
duced and put in at the trial was not admissible in evidence. Section 510 of 
the Code of Criminal Procedure enacts that a document purporting to be a 
report under the hand of the " Chemical Examiner or Assistant Chemical 
Examiner” may be used as evidence in any inquiry: the certificate in this 
case is signed by a person styling himself " Additional Chemical Examiner.” 
Bind is of no more value as evidence than a piece of waste paper. 

• Criminal Beferenoe No. 101 of 1894 from an order passed by the Deputy Magistrate of 
Burdwan, Moolvi Ikram Bussouli dated 12th June 1884. 
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Serious miscamage of justice may result from the production of oerti- 
fioatss such as the one under discussion ; the local Government may, perhaps, 
move the Government of India to amend s. 510 by the insertion of the words 
'* and Additional Chemical Examiner ” therein. 

Conviction set aside. 


c 10 Gal. 1027 ] 

CRIMINAL REVISION. 

The Slat July, 1884. 

PbeSENT: 

Me. Justice Tottenham and Me Justice Nobhis. 

Jeebunkisto Roy and another.Petitioners 

versius 

Shib Chunder Das.Opposite Party 

Discharge of accused—Further enquiry. Powers to diiect—Ciimtnal Procedure 

Code {Act X of 188‘Jj, ss. -453, 487. 

An accused having been dischai^ed .iftcr a full enquiry befoic a competent Court is 
entitled to the benefit of such discharge, unless .some further evidence is disclosed. Conse¬ 
quently an order made by a District Judge directing a further enquiry to be hold under s. 437 
of the Gnmmal Procedure Code lu a case where a Magi.str<ite had discharged the accused 
under s 253 was not warranted by law. when there had been a full enquiry by a competent 
Court and when no further evidence was disclosed, such order being based merely upon the 
ground that, in the opinion of the District Judge, the evidence recorded was sufficient for the 
conviction of the accu.sed 

This was an application to set aside an order ot a District Judge directing a 
further enquiry, under s. 437 of the Criminal Procedure Code, into a case 
which had been heard bv a Deputy [1023] Magistrate and which had resulted 
in the discharge of the accused The case was one of trespass and unlawful 
cutting and taking of certain crops, the right to possession of which was 
disputed. The Deputy Magistrate, disbelieving the evidence on behalf of the 
prosecution, dismissed the case and discharged the accused under s. 253 of the 
Criminal Procedure Code. 

The prosecutor then applied to the District Judge, wiio came to the con¬ 
clusion that a mid facie case had been made out against the accused, and 
that they should have been called upon for their defence He also charaoterir.ed 
the Magistrate’s order as a long and laboured effort to explain away the force 
of the evidence for the prosecution, which he considered clearly established 
their case in the absence of any evidence to rebut it, and he therefore considered 
that a further enquiry should be held, and under s 137 directed such to be 
made. 

The accused now applied to the High Court to set aside the latter order. 

Baboo Umbica Churn Bose appeard on behalf of tlie Petitioner. 

No one appeared f6r tbe Opposite Paity 

The Judgment of the High Court (Tottenham and Norbis, JJ.) was 
delivered by 

* Oriminal Motion No. 252 of 1884 against the order of J. P. Grant. Esq., j^sions 
Judge of Hooghly, dated the 30th Juno 1884. 
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Tottenham, J, (Norris, J., concumng ).—We think that the order of the 
Bessions Judge directing a further enquiry in this case is not warranted by law. 
It seems to us that the law allows a further enquiry only where there has not 
been a full enquiry and where further evidence is disclosed. The application 
to the Judge was to the effect that the evidence recorded by the Deputy Magis¬ 
trate was sufficient for the conviction of the accused, and the accused ought to 
have been convicted. The Sessions Judge seems to have endorsed the 
applicant’s opinion, and upon that ground ordered the further enquiry. It 
seems to us that the accused having been discharged after a full enquiry by a 
competent Court, he is entitled to the benefit of that discharge, unless some 
further evidence is disclosed. 


The order of the Sessions 
stopped. 


Judge will be set aside and the proceedings 
Order set aside and proceedings stopped. 


NOTES. 

[ This case which wsis followed in 1:2 Ciil , 52'2 , 8 Mad , S.30, was dissouted from 
10 Bom., 1.31 , 9 All . 62, F B See also 10 Cal , 207 ] 


[10291 CEIMINAL BEVI810N. 

The 14th August, 1884 

Present 

Mr. Justice Mitter and Mr. Justice Pigot. 

The Government of Bengal (through the Deputy Legal 
.Remembrancer) . . .Petitioner 
versus 

Parmeshur Mulliok.Opposite Party. 

Appeal hg Local Government—Appeal upon facts from verdict of a lury — 
Criminal Procedure Code (Act X of 188^), ss. 417, 418, 423. 

Under the provisions of Act X of 1882 no appeal at the instance of the Local Government 
lies from an order of acquittal in a case which has been tried by a jury, when the questions 
involved are purely questions of fact, for such an appo.G to he it must be supported upon a 
ground which is covered by s. 418. 

This was an application by the Local Government for the admission of an 
appeal. 

Mr. Leith (Deputy Legal Remembrancer), on behalf of the Local Govern¬ 
ment, stated that the present case was tried by a jury and that the appeal was 
based entirely upon questions of fact. The present application was*due to the 
fact that Sessions Judges frequently abstained from availing themselves of the 
provisions of s. 307 of the Criminal Procedure Code in cases in which the ]ury 
had clearly returned an erroneous verdict, under the impression that it was 
open to the Local Government, if it thought fit, to prefer an appeal. Doubtless 

* Criminal Motion No. 4 of 1884 under s. 417 of the Code of Criminal Procedure against 
the orror of acquittal made by C. W. Maepheraon, Additional Sessions Judge of Howrah, dated 
March 22nd, 18^. 
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sudi A ooiifse was open to |he Xiooal Gkirernment under the provisions of Act 
X of 1872. And it was for their Lordships to decide whether the Legislature 
int^ded to take away that right by the provisions of Act X of 1882 and 
whether, as a matter of fact, that had been done. 

Mr. then proceeded to refer to the sections bearing upon the question. 

The Jadgment of the Court (Mitter and PiQOT, JJ.) was delivered by 

Mitter, J. —This is an application by the Local Government for leave to 
appeal under s. 417 of the Code of Criminal Procedure against an order of 
acquittal passed in a trial by jury. The grounds upon which the appeal is 
sought to be preferred are all questions of fact. It is contended [lOSOj that 
under the Code an appeal under s. 417 would lie upon questions of fact, 
although the acquittal was had in a trial by jury. We are of opinion that 
this contention is not valid. Section 417, which provides for the appeal, 
says :—" The Local Government may direct the Public Prosecutor to present 
an appeal to the High Court, from an Original or Appellate order of acquittal 
passed by any Court other than a High Court.” Section 418 says :—“ An 
appeal may lie upon a matter of fact as well as a matter of law, except where 
the trial was by jury, in which case the appeal shall lie on a matter of law 
only.” Then s. 423, clause (d) says-—‘ Nothing herein contained shall 
authorize the Court to alter or reverse the verdict of a jury, unless it is of 
opinion that such verdict is erroneous owing to a misdirection by the Judge, or 
to a misunderstanding on the part of the jury of the law as laid down by him.” 
These provisions clearly show that an appeal against an order of acquittal in a 
case which is tried by a jury must be supported upon a ground which is 
covered by s. 418 of the Code of Criminal Procedure. It is admitted in this 
case that there is no such ground alleged in the petition of appeal. We there^ 
fore reject this application. 

r Apph-iaiton refused. 


[10 Cal. lOBO] 

CRIMINAL REVISION. 


The 22nd Aiigust, 1884. 

Present: 

Me. Justice Pbinsep and Mb. Justice Macpherson. 

In the matter of Kharak Chand Pal .Petitioner 

versus 

Taraok Chunder Gupta, Municipal Overseer.Opposite Party * 


IndMn Pmal Code, Act XIV of I860, s. 188 — Beng. Act V of 1876, s. 256— 
Disobedtenae of lawful order—Interest of Magistrate in oonvtctting the prisoner 

—■ Disqualification of Judge. 

On the 2dth of Maroh 1^3, the Municipal Ckiinmissioneni of Commillah at a tnaatlnft 
isalied an order ondar a. 256 of the Bengal Municipal Act of 1876. 

The aoBused wm tried and convicted before the District Magistrate undor a. 186 of the 
Indian Penal Code, and fined Be. 100 for having disobeyed that order. 

* Gmninai Bevisioa No. 106 at 1881 against the order passed by G. H. Hopkin^Beq., 
of Tipperah, dated the 5th of May 1884. 
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The Magifitrote, who tried and convicted the accused, lyas praient as Uhairman of the 
Municipal Oommissionera at the meeting of the 29th of [1081} March, when the order was 
passed, for disobedience of which the accused was tried and convicted. 

Htldf that the conviction was illegal and roust be set apide. 

Sergeant v. Dale (L. R., 2 Q R. D , 558) cited and followed 
The facts of this case are fully set forth in the Judgment of the Couit 
delivered by Prinsep, J. 

Munshi Serajul Islam for the Petitioner 

No one appeared for the other side. 

Printep, J.—The petitioner has been convicted under s. 188 of the Penal 
Code of having disobeyed an order of the Municipal Commissioners of Corn- 
millah under s. 256, Beng. Act V of 1876, dated tiie 29th Maich 1883. 

On enquiry we have ascertained that the District Magistrate, who tried 
and convicted the petitioner, was present as Chairman of the Municipal Com¬ 
missioners at the meeting of the 29th March 1883, when the order was passed, 
the disobedience of which forms the subject of the present case. 

Section 555 of the Code of Criminal Procedure provides that “ no Magistrate 
shall, except with the permission of the Court to which an appeal lies from hia 
Court, try or commit for trial any case to or in which he is a party or personal¬ 
ly interested.” (No permission has been applied for in the present case.) 
The explanation to s. 555 further declares that, “ a Magistrate shall not he 
deemed to be a party, or personally interested, within the meaning of 
this section, to or in any case, merely because he is a Municipal Commis¬ 
sioner. 

That explanation, however, does not, in our opinion, applv to any case in 
which a Magistrate may have been personally concerned as a Municipal Com¬ 
missioner in the matter which forms the subject of trial before him. It was 
rather intended to prevent an objection being raised that from the mere fact 
that the Magistrate might happen to be a Municipal Commissioner, he was 
necessarily disqualified from holding a trial in which some municipal matter 
was involved. It is a very different matter when in the present case we find 
that the Magistrate is practically one of the prosecutors and the Judge. 

[1038] An objection has been raised before us, which was probably raised 
before the District Magistrate, that the order, which has been disobeyed, was 
an illegal order ; obviously the District Magistrate having been a party to that 
order was not a proper person to try such an objection. In the present case, 
we do not find that the order in question w’as in any way illegal, but this does 
not affect the proprie*'y of the trial which has taken place. We would refer to 
the case of Sergeant v. Dale (L. R., 2 Q B D., 558) The jiassage quoted is to 
be found at pages 566 and 567 : “ By the common law, a Judge who has an 
interest in the i-esult of a suit is disqualified from acting, except in cases of 
necessity, where no other Judge has jurisdiction. - • The law does not 

measure the amount of interest which a Judge possesses If he has any legal 
interest in the decision of the question one way be Js disqualified, aio matter 
how small the interest may be. The law in laying down this strict rule has 
regard not so much perhaps to the motives which might be supposed to bias 
the Judge, as to the susceptibilities of the litigant pairties. One important 
object, at all events, is to clear away everything which might engender sus¬ 
picion and distrust of the tribunal, and so to promote the feeling of confidence 
in the administi^tion of justice which is so essential to social orderand security. 
* * anxious not to be misunderstood in using this language. 

No right-minded person does, or can, for a moment entertain the thought that 


5 CAti.—90 
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the right reverend prelate (or, in the present case, the District Mstgistrate) who 
was called upon to act in this case was, or could, be influenced by any consi¬ 
deration of personal interest in the proceeding. ’ The applicant stands 

upon his legal right and calls upon us to give eflect to it.” 

On these grounds we think that the proceedings before the Magistrate 
must be set aside and the fine, if paid, refunded. 

Conviction set aside. 


HOTE8. 

[ Sfc '2^ 44 ; 1!) All , ]9‘2 ; Criminal Proccduro Codo, 1898, sec. 556.3 


[1033] SMALL C\U.SE COURT REFERENCE. 

The 30th July, 1384. 

Present. 

Sir Richard Garth, Kt., Chief Justice, and 
Mr. Justice Reverlev. 


Rameahwar Mnndal.Plaintifl' 

versus 

Ram Chand Roy and another.Defendants,’ 


Loan on veihal oqieement to lepoy at a sjiecified date — Limitation — 

Alt. 115, sch IJ, Act XV of 1877. 

A suit to recover inonev lent with interest upon » verbal agreement that the loan .should 
be repaid with interest within one year from the date of the loan, is governed by art. 115t of 
Rch. II of Act XV of 1877, which virtualh provides for all contracts, which are not in 
writing, registered, and not otherwise specificallv provided foi. 

This was a reference to the High Court under s 617 of Act XIV of 1882, 
made by the Judge of the Small Cause Court at Ilooghlj. 

The suit was one to recover money lent with interest on a verbal agree¬ 
ment. 


• Small Caiisse Court Reference No. 9 of 1884 from the order made by Baboo Mahindra 
Nath Ghose, First Mnnsif of Jehanabad, dated the 81st of Mav 1884 


tCArt 115 

Description ef suit. j Per,ml of limitation j 


For compensation for the breach Three vears 
of any mintract, exjsresK or: 
implied, not m writing registei- 
ed and not herein specially' 
provided for. 


I When the contract is broken, 
or (where .there are successive 
breaches) when the breach in res¬ 
pect of which the suit is instituted 
occurs, or (where tho breach is 
continuing) when it ceases.] 
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The alleged loan was made in Falgoun 1287, without being secured by any 
written instrument, and the suit was brought to recover the money more than 
three years after that date; the plaintitf, howe<rer, proved that there was a 
verbal agreement to repay the money with interest within one year from the 
date of the loan, and contended that therefore his (Ause of action accrued from 
that specified date of payment. The defendant pleaded never indebted, and. 
limitation, relying on art. 57' of sch. II of Act XV of 1877. 

The Small Cause Court Judge was of opinion that it was not the intention 
of the Legislature, in cases of money lent unsecuied by any instrument, that 
any specified date for payment would save limitation, and that limitation, 
therefore, should run from the date of the loan , lie, therefore, dismissed the suit, 
as being barred under art. 57 of sell II of tlie Limitation Act, and at the 
request of the plaintiff referred to the High Court the question . Whether in 
the case of a loan unsecured hy any written contract, but regard-[10343ii^g 
which a verbal agreement had been come to fixing a date certain for the repay¬ 
ment of the money, limitation would i un iroiii the date of the loan, or from 
the specified date of payment 

No one appeared on the reference. 

Opinions of the Court were delivered hv Gauth, C J , and Bevekley, J. 

Garth, C.J. —I think that m this case the Munsif has hardiv aiiprcciatod 
the nature of the contract. 

The suit is not for money lent in the ordinary sense of tliat oxiiression , it 
is not for a loan repayable al once, oi, what is the same tiling m point of law, 
repayable on demand. Articles 57 and 59 of the Limitation Act are only 
applicable, in my opinion, to cases of that kind. 

The contract here set up by the plaintiff is one ol a special nature. In 
consideration of a present advance by him, the defendant is said to have agreed 
to repay the money at the end of a year with interest • 

This being the contract, it is clear that the plaintiffs would have no right 
of suit until the expiration of the yeai , and therelore it would seem obviously 
unjust, and contrary to the meaning of the Limitation .\ct, that limitation 
should run, not from the time when the jilaintifl’s right of action accrued, hut 
from the time w'heu the advance was made, which was the consideration for 
the defendant's promise 

Suppose that by a contract ot this nature, instead of the money being 
repayable at the end of one yeat, it were repayable at the end of foui years. 
It IS *cleai‘, that if the Munsif were riglit in his construction ol art. 57, the 
plaintiff, however honest and bond fide his haigain may have been, would never 
have a right to enforce it, because by the tune when his uglit to sue accrued, 
it would be barred by limitation. 

In Fngland, by tiie Statute ot Fiauds, a contract whicli is not to be 
jierformed within three years from the making thereof, must necessarily bo in 
writing. 

But here we have no Statute of Frauds, and in commercial affairs iieople 
are at liberty to make any verbal contracts they please • 

•tArt. 57*— 


Description of suit. 


Period of limitiition 


Timff from which period begins 
to run 


For money payable for money Three vears When the loan is made ] 

lent. 
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Cl035] And it neeixis to me, that it could never have been the ihientton of 
the Legislature to prohibit verbal contracts by means of an Act which was paaned- 
for totally different purpose, and which merely professes to regulate the time 
within which different suits are to be brought. 

1 think that this case il governed by art. 115, which virtually provides for 
the case of all contracts which are not in writing, registered, and not otherwise 
specifically provided for. 

BeYerley, J.—I have had some doubt in this case as to whether the suit 
is properly one for compensation ; but, looking at what was decided in Nobo- 
coomar Mookhopadhaya v. Stru Mulhck (I.L.E., 6 Cal., 94) I am inclined to agree 
in the view taken by the learned Chief Justice. I quite think, that it cannot 
and ought not to be inferred that the Legislature intended to prohibit verbal con¬ 
tracts of this nature, merely because there is no express provision in respect to 
them in the Limitation Act. See the remarks in Sheikh Akhar v. Sheikh Khan 
[I.L.B., 7 Cal., 256 (261).J 


NOTES. 

[This was followcd|iii 15 Mad., 280 , see also 22 I C., GO, .is regards paynieiit uii a certain 
event, as regards the meaning of ‘ on demand ' see (189G) 20 Mad., 215.J 


[10 Cal. 103S] 

PRIVY COUNCIL. 

The I9th February and 22nd March, 1884. * 

« Present : 

Sir B. Peacock, Sib R. P. Collier, Sir R. Coucu, and Sib A. Eobhouse. 

Gokaldas Gopaldas.(Defendant) Apjiellant 

and 

Rambaksh Seochand.(Plaintiff) Respondent 

versus 

Puranmal Premsukhdas.(Defendant) Respondent. 

' ^ 

[On appeal from the Court of the Resident at Hyderabad.] 


Effect of payment of prior mortgage by a subsequent incumbrancer, as against 

intermediate charge. 

The mortgagor’b right, title, and interebt in certain immovcablcb in the Deccan, bubjcct 
to a first and a becond mortgage, were sold in execution of a decree to a purch.iser, who 
afterwards paid off the first mortgago. 

Held, thrA, as he had a right to oxtiuguibh the prior charge, or to keep it alive, the question 
was what intention was to be ascribed to him ; and that, in the absence of ovidenoo to the 
eofitrary, the p’^sumption yas that he intended to keep it alive for his own benefit. Where 
property is subject to a succession of mortgages, and the owner of an ultenor interest pays oft 
mn earlier mortgage, it is a matter, of course, according to the English [1080} practice, to 
have it aasii^ed to a trustee for his benefit, as against intermediate mortgagees, to whom he 
is not persofootly liaUe. But in India a formal transfer for the purpose of a mortgage is never 
made, nor is intention to keep it alivo ever formally expressed. 
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It was ruled in the English Court of Ohanoory in Tmtlmm v. Steere (3 Mer , 210) that the 
purofaaser from an owner of an equity of redemption, with aotuai or oonstruotivc notice of 
another intermediate incumbrance, is precluded, in the absence of any contemporaneous 
expioesionof intention, from alleging that, as against such other incuinbrauce, the prior niort- 
gage, paid off out of the purchase-mone\, is not extinguishes. That case was npt identical 
with this, where the prior mortgage was uot paid off out of the purchase-money, but was 
paid off afterwards by the purchaser. The above ruling, however, is uot to be extended to 
India, where the question to ask is, in the interests of justice, equity, and good conscience, 
there applicable,—what was the iiiteiitioii of the party paying off the charge. 

Appeal from a decree of tlie Resident at Haiderabad (24th June 1880), affirm¬ 
ing a decree of the Judicial Commissioner of the Haiderabad Assigned Districts 
(28th February 1880), affirming a decree of the Deputy Commissioner of 
Amraoti (8th August 1879). 

The principal question here raised was whetlier or not the purchaser of a 
mortgagor’s right, title, and interest in mortgaged property, having afterwards 
paid off a balance due on a prior mortgage, was entitled to use this p&id-off 
charge as against an intermediate incumbrance, of which he had notice at the 
time of his purchase. 

This appeal was prelerred by one of two co-dofondants against the other 
of-them, together with the plaintiff in the suit, tlie latter having obtained a 
decree. The appellant, Gokaldas, who carried on a banking business at Jabal¬ 
pur, had obtained a money-decree against the second respondent, Puranmal 
Premsukhdas, a shraf at Amraoti, and had issued execution against the pro¬ 
perty of the latter. At the auction sale this judgment-creditor, on the 12th 
September 1876, bought the right, title, and interest of Puranmal Premsukh¬ 
das in nine houses situate in Amraoti, and obtained possession. Three of 
these nine houses were alieady subject to a mortgage made by Puranmal. 
Premsukhdas to the Bank of Bombay, originally for Rs. 30,000, [1037] 
but reduced by payments to Bs. 5,137. This balance Gokaldas, in April 
and May 1877, paid off. On the-11th July 1877 Rambaksh Seochand 
brouglit this suit, alleging that the nine houses bad been mortgaged to him by 
two registered mortgages, dated respectively in June and December 1873, for a 
mortgage debt of Rs. 37,985. In the latter of these two mortgages it was 
stated that three of the houses were then in the possession of the Bank of 
Bombay, under a prior deed of mortgage to secure Rs. 30,000, and it was 
provided that as soon as they should be redeemed, they should be madif over 
to Rambaksh Seochand. The latter, accordingly, claimed that the second 
defendant should give him possession of all the nine houses. 

The defence of Gokaldas was . First, that the mortgages ol' 1873 had not 
been bond fide made, but had been put forward to defeat the execution of the 
decree against Puranmal Premsukhdas Secondly, that, as regards the three 
houses mortgaged to the Bank of Bombay, Rambaksh Seochand could not claim 
possession of them, until he bad repaid Gokaldas, who had, by paying the 
mortgage debt due to that Bank, acquired thejrights of tiie first mortgagee, as 
against a subsequent incumbrancer. Puranmal Premsukhdas, the second 
defendant, admitted the execution of the mortgages of June and December 1873 
with the debt due thereon. Issues were fixed, raising questions as to the bona- 
fidea of the mortgages of 1873 , and as to the legal effect of the payment by the 
plaintiff of the balance due to the Bank of Bombay m regard to the right to 
the three houses. 

The Deputy Commissioner of Amraoti, holding that the burdeq of proving 
that the mortgages of 1873 were bond fide was on the plaintitl, and also that 
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he was responsible for the return to a commission to take evidence at 
Haiderabad not having been made in due time, dismissed the suit, on 17th 
October 1877, on the ground that the plaintiff’s case had not been proved. 

On appeal to the Judicial Commissioner of the Haiderabad Assigned 
Districts, a different opinion in regard to the delay led to the remand of the 
suit for hearing on the merits. 

The Court of First Instance then decided that the mortgages in favour of 
the plaintiff were bond fide ; but that the second [1038] defendant, by reason 
merely of his having discharged the debt due from the first defendant to the 
Bank of Bombay, stood in no better position than the first defendant as mort¬ 
gagor would have been as regards the second mortgage, had he redeemed the 
first. It was accordingly determined that the effect of the second defendant’s 
payment off of the balance due on the first mortgage was to entitle the plain¬ 
tiff to immediate possession of the three houses according to the agreement in 
the mortgage of December 1873. The plaintiff, therefore, obtained a decree for 
possession of the nine houses as mortgagee, subject to the second defendant’s 
equity of redemption 

This was affirmed by the Judicial Commissioner on regular appeal ; and 
a second or special appeal having been preferred to the Court of the Resident 
of Haiderabad under the provisions of s. 584 of Act X of 1877 was dismissed. 
The decree of the lower Court was confirmed m accordance with the provi¬ 
sions of s. 551 of the Code, read with s. 587 

On this appeal— 

Mr. A. Kckeii'ich, Q. C., and Mr. R. Hornet apjiearecl for the Apjiellant. 

Mr. J. D. Mai/ne and Mr. J. T. Woodroffe for the Respondent, Ramhaksh 
Seochand. 

a 

For the appellant it w'as argued FirU, that on the evidence it should 
not have been decided that the tw’o mortgages of 1873, on which the respondent 
Rambaksh Seochand claimed, were Irnui fide, and made for good consideration. 
Secondly, that the appellant was entitled to retain, even if the two mortgages 
were established, possession of the three houses previously mortgaged to the 
Bank of Bombay against the intermediate incumbrancer, until the amount jiaid 
by him to the first mortgagee should have been repaid The apijellant was 
entitled to do so, because the presumption was that when he paid off the balance 
of the debt due on the first mortgage, he intended to protect himself with it 
against the subsequent one. This was the presumption , and thus the charge 
was kept alive There w^as no formal declaration of this intention ; but the 
presumption was sufficient. [1039] The proposition stated in Dart s Vendors 
and Purchasers, Chapter XXV, s. 7, viz\ “It has long been considered 
that where a mortgagee purchases and takes a conveyance to himself of the 
equity of redemption he thereby lets in all the intermediate encumbrances of 
which he had notice, unless the property is conveyed to a trustee for the express 
purpose of keeping the charge alive,” was not applicable here. The decision 
in Toulmm v Steere (3 Mer., 21Q), upon which that proposition rested, had been 
questioned ; and, at all events, had not been adopted by this Committee as 
applicable to mortgages in India. Reference was made to 2 Dart’s Vendors 
and Purchasei's, 5th edition, page 917, and to Toulvun v. Steere (3 Mer., 210), 
Greswoldv. Marsham (2 Ch. Ca., 170), Mocattu v. Murgatroyd (1 P, Wms., 393), 
Oregg v. Arrot (Lloyd and Gould, Ch. Ca., Ireland, 246), Parry v. Wrtghl 
(5 Buss., 142), Adams v. Angell (L. R., 5 Ch. D., 634), Stevens v. The Mid-Hants 
Baikoav Company (L. R,, 8 Ch. App., 1064), Otter v. Lord Vanx (2 Kay and 
J., 6fi0; 6 DeG., M. and G., 638), Watts v. Symes (1 DeG., M, and G., 240), 
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Bell V. Sunderland Bmlding Society (L. B., 24 Oh. D., 618), Cracknall v, 
Janson (L. B,, 6 Cb. D., 735), Hayden v. Kirkpatrick (34 Beav., 645), Bekon 
Singh V. Deen Dyal Lull (24 W. B., 47), Gopee Bundhoo Shantra Mohapattar 
V. Kalee Budo Banerjee (23 W. E., 338, 14 B. L, E, 480). 

Mr. J. D. Mayne referred to Mohesh Lai v. Mohant Bawan Das (I. L. E., 
9 Cal., 961), on reference being made to Bhnqhubntty Dossee v. Sharna Chum 
Bose (I. L. B., 1 Cal., 337). 

For the first respondent, Eambaksh Seochand, as to the first point, 
reliance was placed on the Courts in India having con-Cl040]curred in finding 
that the mortgages of 1873 bad been bond fide made, and, as to the second 
point, it was argued that the respondent having paid off tlie balance that was 
due on the mortgage to the Bank of Bombay had extinguished that incumbrance 
on the property. Having only his rights as purchaser of the right, title, and 
interest of the mortgagor vrho had created the intermediate charge, he took tlie 
property charged with all existing incumbrances, and m effect from the nature 
of his purchase had notice of them He therefore stood in no better jiosition 
than the mortgagor himself in regard to the second mortgage when the first 
was paid off. 

As well as to the above cases cited for the appellant, reference was made to 
Oojagiir Roy v. Ram Kelawan Sinqli (10 W. R , 384), Ranchoddas Dayaldas 
v. Ranchoddas Nanahhni (T. L. R , 1 Bom , 581), Land Mortgage Bank v. 
Ramruttun Nexigg (21 W R, 270), Chintaman Bhaskai v Shiv Ram Hart (9 
Bom. H. C. Rep , 304), Rnmu Naikan v. Snbhaiaya Mudali (7 Mad H. C. 
Bep., 229), in which last case it was held that a prior mortgagee having pur¬ 
chased the interest of the mortgagor may still use his mortgage to protect him-' 
self against the claims of subsequent mortgagees, also to Garnett v. Armstrong ' 
(4 Dru. and War., 182) • 

Mr. A. Kekewich, Q. C., replied. 

Their Lordships’ Judgment was delivered on a subsequent day, March 
22nd, by 

Sip Richard Couch.—This is an appeal from an order of the Court of 
the Resident at Haiderabad, in the Deccan, dismissing an appeal from a decree 
of the Judicial Commissioner of the Haiderabad Assigned Districts, by which 
a decree of the Deputy Commissioner of the Amraoti District was affirmed. 
This decree was dated the 8th of August 1879, and it was decreed by it that 
the respondent, Rambaksb Seochand, who was the plaintiff m the suit, was 
entitled, as mortgagee, to possession of nine houses thereinafter described, 
and It was directed that he be put m possession thereof. The facts out of 
which the suit arose are as followsOn the 22nd of June 1873, a firm carrying 
[1041]! on business as bankers at Amraoti undei the name of Puranmal Prem- 
sukhdas, by which name it has been sued, executed, by their manager 
Bhairaodiii, a mortgage to Rambaksh Seochand of immoveable and moveable 
property at Amraoti for Bs. 26,500 and interest. On the 18th of December 
the firm, having become further indebted to Rambaksh Seochand in Rs. 40,000, 
executed in like manner to him a mortgage of other immoveable property in 
Amraoti, to secure the repayment of that sum, witl^ interest. Of the nine 
houses which were the subject of the suit, and are described in the decree 
of the 8th of August 1879, one was included in the former mortgage, and 
the other eight in the latter. The mortgagee was put in possession of six of 
the houses. As to the remaining three, the latter mortgage contained the 
folio firing provision :— 
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'‘On aooount^of the following three houses, which we have already mortgaged to the 
New Bombay Bank for Rs. 80,000, reserving the mortgaged lien of the Bank on these booses, 
we mortgage them to you in payment of the stun of Rs. 16,000, subject to the oondition tiiat 
the New Bombay Bank has a prior right for the recovery of money due to it from these 
houses, and, after full recovery by it, you will be entitled to the balance, if any left. If the 
balance falls short, we ourselves will be responsible for the payment. At present, these 
houses being in the possession of the Now Bombay Bank, we cannot put you in possession of 
them, and as soon as they will be redeemed, that is, as soon as the Bank's possession of 
them ceases, you should understand that they are put in vour possession,” 

The appellant, Gokaldas Gopaldas, having obtained a decree for about 
Bs. 19,000, against Puranmal Premsukhdas, caused the nine houses to be attached 
and sold in execution of it, and in September 1876 hnnself purchased the right, 
title, and interest of Puranmal Premsukhdas in them. On the 2l8t of April 1877 
he paid the Bank Bs. 5,000 on account of the mortgage debt, and on the lOtli 
of May 1877 Bs. 137-2-10 as payment in full of its claim upon the mortgage. 
The debt to the Bank had previously been reduced. He appears to have taken 
possession of the nine houses and on the 11th of July 1877 Eambaksh Seo- 
o"hand brought a suit against him and Puranmal Premsukhdas, who was made 
the first defendant, to recover possession of them, alleging that he was enti¬ 
tled to it under the two mortgages to him. And if the houses were not restored 
to him, he claimed the moi-tgage money and interest, 

[1042J The defence of Gokaldas Gopaldas was that the mortgages to the 
{fiaintiff were fraudulent and without consideration, and mode to defeat creditoi's, 
and that the agent had no authority to execute them. And, further, as to the 
houses mortgaged to the New Bombay Bank, that he had paid the money due to 
the Bank, and had obtained the right of mortgage thereon, and the plaintiff could 
not claim them until they liad been redeemed by Puranmal Premsukhdas. 
.Issues were framed, the fourth being :— 

” What was the e&eci of the payment made to the Bank of Bombay in satiiifaction of 
Puranmal’s debt on the rights of the plaintiff as mortgagee Did possession vest in him there¬ 
upon?” 

There vras a dismissal of the suit by the Deputy Commissioner, and a 
remand by the Judicial Commissioner, of which it is not necessary to take any 
further notice. On the remand, the Deputy Commissioner found that the 
mortgages to the plaintiff were honA fide, that there was good consider¬ 
ation, that " possession passed to the plaintiff in accordance with the 
terms of those deeds,” and the plaintiff was in possession when the defen¬ 
dant attached the houses. Upon the fourth issue he held that when Gokaldas 
had paid the debt to the Bank, he stood to the plaintiff in the exact position in 
which the mortgagor, first defendant, would have stood had he redeemed the 
Bank's mortgage, and that the effect of the payment to the Bank was to 
entitle the plaintiff to immediate possession of the houses mortgaged to it. He 
gave the plaintiff a decree for possession of the nine houses, and directed him 
to be put into possession. 

This judgment was affirmed on appeal by the .Judicial Commissioner, and 
a special Appeal therefrom to the Court of the Besident at Haiderabad was 
dismissed. 

Two grounds hsiye been taken in the appeal to Her Majesty in Oouneil 
from the decree of the Besident: (1) that the mortgages to Bambaksh Seoohsnd 
were not bond fide or made for good consideration ; (2) that as regards the 
three bouses in mortgage to the Bombay Bank, the afipellant was entitled to 
gttind in the i^aoe of the Bank, and to retain possession of them until the 
ainount |)aid by him to the Bank was repaid. 
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Iff 

ri04Sj As fco the first ground, there are concurrent judgments of the lower 
Courts against the appellant, and the propriety of them was not disputed at 
the bar. Consequently the appeal fails as to this ground, and altogether so far 
as it relates to six of the houses. 

Upon the second ground the question is whether the doctrine in Toulmin 
V. Steers (3 Mer. 210) should be applied in this case. In the judgment of Sir 
William Gbant, M. E., in that case there is a passage to the following effect — 

“ The cases of Qreswold v. Marsliavi (2 Ch. Gas., 170) and Mocatta v. Murgatroyd (P. 
Wms. 393) are express authorities to show that one purchasing an equity of redemption can- 
not set up a prior mortgage of his own, nor consequently a mortgage which he has got in, 
against subsequent incumbrances of which he had notice ’’ 

The authority of Toulmin v. Steere has been much questioned and it has 
been found upon examining the Begistrar’s book that Greswold v. Marsham 
(2 Ch. Gas., 170) is no authority whatever for the proposition in support of 
which it has been usually cited (2 Dart’s “ Vendors and Purchasers, ” 5th ed , 
917). Vice-Chancellor Hall, in Adams v. Angell (L R., 5 Ch. D., 634) shows 
in how unsatisfactory a state the law is upon this point. He says (p. 641);— 

“ Doubtless those cases have been questioned In Oregq v Arrott (1 Lloyd & Gould, 246) 
Sir E. SUGDEN said that he and Sir SAMUEL BOMILLY thought ‘ at the time ’ it was wrong ; 
and, in Watts v. Symes (1 De G, M & G., 240), Lord Justice Knight Bbuce expressed doubts 
as to the decision. In the recent case of Stevens v. Mid-Hants Railway Company (L R , 8 
Ch Ap., 1064) Lord Justice JAMES .said as to Mocatta v Murgatroyd (P. Wms., .393), Toulmin 
V. Steere (3 Mer. 210) and Parry v Wright (5 Bus , 142, 148) ■ ‘ Those cases, perhaps, some 
day will have to be reconsidered, but it is quite clear that their principle is not to be extend¬ 
ed. Probably they are rendered innocuous by this, that conveyancers exclude their appli¬ 
cation by putting in three or four lines saying that the original debt is to be considered a.s 
subsisting for the benefit of the person who has paid it off ’ But the decision in Toulmin v. 
Steere (.3Mer., 210) was recognized by Sir GEORGE TUNNEB in Squire v Ford (9 Hare, Ca in 
Chanc,, 47) by Sir J. Leach and Lord LyndhubST in Parry v Wright (5 Bus., 142, 148), 
m effect by Lord St. LEONARDS m Amistrong v Garnett (4 Dru & War , 182), and by Lord 
nm CbanwOBTH in Otte* v. Lord Vaux (2 Kav & J , 650 , 6 De G M & G , 642), In 
Anderson v. Pignet (L. R., 8 Ch. App Gas. 180) it was referred to by Lord SelbORNE as hav-« 
ing been questioned by some persons, but his Lordship did not say that he approved or dis¬ 
approved of it. It IS said m some of the cases that the priority may be preserved.” 

When Adams v. Angell came before the Court of Appeal, Sir GEORGE 
JessEL, M. R., saifi as to Toulmin v. Steere . “ Assuming it, however, to be bind¬ 
ing upon us, it amounts to no more than this, that, in the case of a purchase from 
the owner of an equity of redemption, the purchaser with notice, whether 
actual or constructive, of other incumbrances, is not, in the absence of any 
contemporaneous expression of intention, entitled as against the other incum¬ 
brancers of whose securities he has notice, to say afterwards that the incum¬ 
brances so paid off are not extinguished. It does not go beyond that, and there 
are several authorities which say that this doctrine is not to he carried further.” 
This principle was acted upon in Watts v. Symes (1 De G. M. & G., 240), where, 
as in Toulmin v. Steere (3 Mer., 210), a first mortgage was paid off by the pur¬ 
chaser of the ultimate equity of redemption at the time of his purchase, and 
out of the purchase-money, but a declaration by the vendor that the first mort¬ 
gage should be kept alive was considered sufficient to prevent a second mort¬ 
gagee from treating it as extinguished. 

In the case before their Lordships, the dqht to the bank was not paid off 
out of the purchase-money. The appellant purchased the interest of the mort¬ 
gagor only, and did not in any way bind himself to pay off that debt. When 
he paid the Bank, some six months afterwards, it wasr not because he was 
under an obligation to do so. This case might therefore be distinguished from 
Toulmin v. Steere (3 Mer., 210), but their Lordships do not think it necessary 
to do this, as they are not prepared to extend its doctrine to India. 

There are some decisions in India which their Lordships think they ought 
to notice. In Qaur Narayan Mazumdar v. Brajanoth Kundu Chowdhry (5 B. 


5 CAL.—91 


721 



I.L.R. 10 Gal. 1018 ookalidas gopaldas &o. v. 

L. B., 463), A mortgaged certain lands to B, and afterwards mortgaged the 
same to C, wlio, having obtained [10433 a decree for the redemption of the 
mortgage to B, paid oflF the debt to him , but it did not appear that he took an 
assignment of the mortgage. It was held by the High Court at Calcutta, on the 
authority of Toulmtn v Sferre.that the first mortgage was extinguished, and a 
lease made by A between the two mortgages was binding upon C. In Itcharam 
Dayaram v. Ratjt Jaga (11 Bom. H. C. R., 41), the High Court at Bombay held 
that, generally speaking, the purchaser of an equity of redemption, with notice 
of subsequent incumbrances, stands in the same situation as regards such subse¬ 
quent incumbrances, as if he had been himself the mortgagor , he can neither set 
up against such subsequent incumbrances a prior mortgage or his own, nor con¬ 
sequently a mortgage which he or the mortgagor may have got in. For this, 
Toulmtn v Stecre, Greswold v. Marsharn, and Mocatta v. Mnrgatroyd are quoted. 
On the other hand, the High Court at Madras in Ramti Naiknn v. Suharaya 
Madah (7 Mad. H. C. Rep , ‘229) held that a prior mortgagee, having purchased the 
ultimate interest, may still use liis mortgage as a shield against the claims of 
subsequent mortgagees, saying that in later cases the Judges had sought to 
mitigate the rigidity of the doctrine of Sir W Grant in Toulmin v. Steere (3 
Mer., 210). The doubts as to that case, or the propriety of introducing the 
doctrine of it into India as a rule of justice, equity, and good conscience, do 
not seem to have been considered by the Higli Court at Calcutta or Bombay. 

The doctrine of Toulmin v. i>ieere (3 Mer ,210) is not applicable to Indian 
transactions, except as the law of justice, equity, and good conscience. And 
if it rested on any broad intelligible principle of justice it might properly be so 
applied. But it rests on no such principle. If it did it could not be excluded 
or defeated by declarations of intention or formal devices of conveyancers, 
whereas it is so defeated every day. When an estate is burdened by a succes- 
,.sion of mortgages, and the owner of an ulterior interest pays off an earlier 
mortgage, it is a matter of comae to have it assigned to a trustee fcr his benefit 
as against intermediate mortgagees to whom he is not personally liable. 

In India the art of conveyancing has been and is of a very simple character 
Their Loixlships cannot find that a formal [10463 transfer of a mortgage is 
ever made, or an intention to keep it alive ever formally expressed. To apply 
to such a practice the doctrine of Touhnm v. Steere, seems to them likely, not 
to promote justice and equity, but to load to confusion, to multiijlication of 
documents, to useless technicalities, to expense, and to litigation 

The obvious question to ask in the interests of justice, equity and good 
conscience, is, what was the intention of the party paying off the charge ? He had 
a right to extinguisli it and a right to keep it alive. What was his intention ? 
If there is no express evidence of it, what intention should be ascribed to him ? 
The ordinary rule is that a man having a right to act in either of two ways, 
shall be assumed to have acted according to his interest. In the familiar 
instance of a tenant for life paying off s charge upon the inheritance, he is 
assumed, in the absence of evidence to the contrary, to have intended to keep 
the charge alive. It cannot signify whether the division of interests in the 
property js by way of life ejitate and remainder, or by way of successive 
charges. In each case it may be for the advantage of the owner of a partial 
interest to keep on foot a charge upon the corpus which he has paid 

Their Lordships* are of opinion that the lower Courts in this case were 
wrong in holding that the appellant was in the same position as the mortgagor. 
They hold that the mortgage to the Bank was not extinguished, and that the 
appellant, the second defendant, had a good defence to the suit for possession 
of the three houses included in that mortgage. They will therefore humbly 
.advise Her Majesty that the decree appealed from should be modified by 
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omitting from it the houses which are described in it under the numbers 4, 5 
and 6, and by dismissing the suit so far as it regards those bouses with costs 
in the lower Courts in proportion. And as the apiiellant has failed on the 
question of the validity of the mortgages to Rainbaksh Seochand, they make 
no order as to the costs of this appeal. 

Solicitors for the Appellant. Messrs Metriman, Pike, it Merriman 
Solicitors for the Respondent, Rambaksh Seochand Messrs. Sanderson d 

Holland. - 

NOTES 

[ 1. THE RULE IN TOULHIN v. 8TEERE—1TB PLACE IN ENGLISH LAW— 

In the case of Whtteley v Delaney (1914) k C , 182, the rule ui Toulvitn v Steere was 
considered at great length by P\UKEB, j.—(1911) 2 Cfa , 448—and b> the Court of Appeal — 
(1912)1G h 735—but m the view of the facts taken by the House of Lords, this question did 
not arise, and was not expressly overruled There were, however, observations, bj the Lord 
Chancellor and Lord Dunedin some of which are reproduced below 

LORD DUNEDIN said, “ Not only was the judgment that of a gieat Judge, but it is 
many years old , and only the strongest reason should make a Court of last resort upset a 
judgment on a point of conveyancing which has remained as authority for so long a time 
It IS clear, however, that there has been, to sa> the lo.ist of it. a great reluctance on the p.irt 
of Judges learned in equitN to extend the principle of Toulmin v Steeic beyond the limits of 
its own facts 

“ All seem agreed that in dcb.iteablc cases merger takes place or not according to inten¬ 
tion. Indeed, this seems a iieccssarv corollary to the niteiposition of equity ; foi otherwise 
why not leave the parties to their position at law ’ The difference of opinion seems to conic 
to'a question of onus Where law would involve merger, and where equity can save that coii- 
sequence, is the onus on those who seek to say that there is mcrgci oi on those who will 
have the contrary ’ Must you prove an intention to merge, or an intention to keep alive the 
security '> 

“ I think, taking the cases cited as a whole, that the general view comes to this. Whore 
by appropriate conveyancing the charge could be piescived (this excludes all cases of which 
Otter V Lord Vaua 2 K. & J., 650,6 D M & G , 638 is a type), then it will be for 
the party alleging the charge to be dead to show an intention to that efiect What 
have been called the prosuinptioiiB arising from the continued existence of the charge* 
being to the benefit of the person who has paid it oiT, as, e.t/ , in the case of payment by a 
limited owner, are just, 1 think, other ways of expressing the rule ” 

This is bow Lord Justice Fletcher Moulton in the Court of Appeal in that case, sub 
nttmine , Manks \ Whtteley (1912)1 Ch , 735 at 704, described the oiigiiiand the limits 
of the principle —" At conimou law, the merger of estates took place by operation 
of law without regard to the injustice caused thcicby Equity inteifered both with 
regard to the merger of interests which were recognized by common law and those which arc 
equally real but were at that date recognized only bv equity itself That estates and 
interests in estates which were quite distinct and could exist in separate hands should 
mutually destroy one another wholly or partially when they came into the .same hands was 
absurd and unjust when that destruction afiected substance and not mcicly form Its opera¬ 
tion was to lessen the beneficial interest of the owner and thereby to make .i gift of a portion 
of it to some third person Equity set it.sclf to icmody this anmaly It never presumes in 
favour of a gift. If the intention to give exists and the gift is completed it will recognize it, 
but it requires the intention to bo proved, and the onus of proving it icsts on the party who 
claims under it. It applied this simple and equitable piinciplc to meigcr and it did nothing 
more This appears to me to reconcile all the cases The test whether the merger is or is not 
beneficial to the owner of the interests is merely another form of saying whether or not it 
would in substance be a gift to the third party who has given no consideration for the advan¬ 
tage he gains thereby If that is so, the third party must prove the intention to give Such 
cases as Otter v Lmd Vatix 2 K & J , 660 do not militate against this principle. Equity 
does not regard the man who is merely performing his own obligation and thus removing the 
charge which was created to secure that performance as making a gift to his other creditors ’’ 
The following passage from the Judgment of Lord Justice Lindley in Ltqutdalton Estates 
Purchase Co. v, Wtlloughby (1896) 1 Ch , 789 (which the Hou.se of Lords reversed in (1898) 
A. 0., 321 on certain special facts) IS often quoted —If, indeed, tbbre were some unknown 
encumbrancer who would bo let in as a first iiicumbramer if Noiton’s charge were not 
treated as subsisting, it may be that, notwithstanding Toulmin v Steeie it could be so 
traated. But why? Because in that case the purchaser would not have got what he 
bargained for, namely, the property free from incumbrances, and it would be manifestly 
unjust to allow a third party to avail himself of the terms of a deed to which he is a stranger 
in ordqr to defeat the real intentions of the parties to it It is on this ground that the courts 
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have gone a long way, and very properly, to prevent a second or third inoumbraneer from 
obtaining a priority by a mere accident, and at the expense of other people who never intended 
to benefit him.” 

Also this from Lord Maonsighten’s speech in the House of Lords in Thoma v. Catm 
(189S) A. C., 11 at 18, 19 : —” Nothing, I think, is better settled than this, that when the 
owner of an estate pays charges on the estate which he is not personally liable to pay, the 
question whether those charges are to be considered as extinguished or as kept alive for his 
^nefit is simply a question of intention. You may find the intention in the deed or you may 
find it in the circumstances attending the transaction, or you may presume an intention from 
considering whether it is or is not for his benefit that the charge ^ould be kept on foot.” 

II. THE PRINCIPLES OF HBROBR—SUBROOATION- 

Tho oases of 9 Gal., 961 and 10 Cal., 1035 are decisions of the Privy (council where the 
pnnciples are fully expounded. Justice Mookerjee has elaborately expressed them in a 
series of Judgments from which extracts are given below :— 

In (1911) 14 C. L.J., 500 Mr. Justice MOOKEBJEE stated the principles as follows:-~- 
“ Thocases of(1905) 2 C L. J., 288 ; (1910) .S3 All., 101: 7 A. L J., 914 merely affirm 
the doctrine that, if a person purchases a property which is subject to two mortgages, and 
retains a portion of the purchase money for payment to the mortgagees but pays the first of 
the two encumbrances and not the second, he cannot treat the first mortgage as kept alive to 
be used as a shield against the second ; nor can ho claim to be subrogated to the position of 
the mortgagee whose debt he has satisfied. The principle is that a person cannot claim a 
subrogation when he simply performs his own obhgation or covenant.* * * 

As was explained by this Court in the case of (1907) 36 Cal., 193 : 5 G. L. J., 611, a 
subrogation may arise only in those cases where the party claiming it advanced the money 
to pay a debt, which, in the event of default by the debtor he would be bound to pay, or 
where he had some interest to protect, or where he advanced the money under an agreement, 
express or implied, made either with the debtor or creditor, that he would be subrogated to 
the rights and remedies of the creditor. The distinction between legal subrogation and con¬ 
ventional subrogation is well established, and an illustration of the former class is furnished 
by the case of Ookaldas v. Purawnal 10 Cal , 1036 where it was held that the purchaser of 
an eqmty of redemption who had paid ofi the first charge, only to protect his own interest 
might use the first mortgage as a shield against mesne encumbrancers (the payment being 
made by a person who is under no personal obligation to pay). To put the matter in another 
way, the purchaser of an equity of redemption, upon paying off prior mortgages is subrogated 
to the rights of the mortgagees paid ofi, the mortgages paid being considered part of the 
‘purchaser’s title to the premises ” 

In (1907) 7 G. L. J., 1 Mr. Justice MOOKEBJEE observed, 

“ Although as laid down in 31 Cal., 863 a security is extinguished upon the actual sale of 
the mortgaged properties and distribution of the proceeds, yet a mortgagee who has purchased 
at a sale in execution of a decree upon his mortgage is entitled to rely upon his mortgage as a 
shield against a subsequent incumbrancer (1903) 30 Gal., 599 * • * Where the mortgagee 

institutes an action to enforce his security, proceeds to judgment, sells the premises, and 
purchases them himself, it docs not necessarily follow that he intends that his title under 
the mortgage should merge in the equity of r^emption. The rule, however, is subject to 
the important qualification that a mortgage will not be kept alive in aid of a fraud or wrong; 
a mortgage substantially satisfied may be kept alive in equity, only when this is requisite to 
the advancement of Justice and this will never be allowed w^n the result will be, from the 
forms of law, to aid in perpetrating a fraud or an injury; in other words, although the 
object of a purchase by a mortgagee at a sale in execution of a decree upon his mortgage is to 
obtain the equity of r^emption and thus become full owner of the property, it may sometimes 
be an advantage to him to preserve his mortgage title so that he may not be defeated by an 
intermediate title which ought not justly to supersede or extinguish his title.” 

In (1907) 96 Gal., 19S: 5 G. L. J., 8ii, Mr. Justice MOOKEBJEE said, ” To entitle one to 
invoke the equitable right of subrogation, he must cither occupy the position of a surety of 
the debt or must have made the payment under an agreement with a debtor or creditor that 
he should receive and hold an assignment of the debt as security or he must stand in such 
a relation to the mortgaged premises that his interest cannot otherwise be adequately protec¬ 
ted. 

” It is only in tbe case of ‘ legal subrogation ' or subrogation as a matter of right, as 
distinguished bom ‘ conventional subrogation ’ or subrogasiou by reason of agreement, that 
tibe question of intention to keep tbe mortgage alive arises. 

” The doctrine of subrogation is not applied for the mere stranger or volunteer who has 
paid the debt of another, without any assignment or agreement for subrogation, being 
under no obligation to make the payment and not being compelled to do so for the preser- 
vatiqn of any rights or property of hia own. 

“Before one creditor oaiie be subrogated to the rights of another the demand of the latter 
must be entirely satisfied, so that he 'shall be relieved from all further ti^uble risk and 
luqpensft.’* 
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/’a) The prinoijple is not confined to cases of incumbrances only, “ The doctrine ought to 
be invoked where the purchaser is met by an intermedtate htle which ought not, in justice, 
to supersede his rights, and the recognition of which, in superoession of his rights would 
mean that the satisfaction of the mortgage is completely or partially nullified :—(1907) 7 
C. L. J., 1 at 32, 

(b) It does not make any difierence that the money paid is paid by the hand of the 
mortaagor and with a view to pay off or reduce his own debt, when he was doing so for the 
benefit of the lender and in performance of the agreement with him ;—(1901) 29 Gal., 164 
P. C.: 6 0, W. N,, M9: 29 I. A., 9 affirming (1898) SOW. N., 153 (156). 

(c) Even when the obligation is converted into a decree, the principle is applied :—(1905) 
2 C. L. J., 202 ; (1907) 7 C. L. J., 1; (1911) 13 I. C„ 913. 

(d) The lender is subrogated to the rights (with their limitations) of the mortgagee who 
was paid off:—(1885) 7 All , 668 {per MahmoOD, J.), and can claim his priority .—(1885) 7 
All., 577 (priority by rcgistrationh 

(e) To the extent that the later mortgage was in renewal of a prior one, the intermediate 
incumbrancer was postponed .—(1909) 10 C. L. J., 150at 179 , (1889) 16 Gal., 523 , (1896) 20 
Mad., 274. 

(f) Purchase of equity of redemption .—A first mortgagee buying the equity of redemp¬ 
tion is entitled to use his mortgage as a shield against subsequent .mortgages .—(1905) 1 
0. L. J., 531, 

One of two co-mortgagors paying off the entire debt is entitled to subrogation as regards 
the other’s share :—(1906) 4 C. L. J., 79. 

This principle was applied to the part payment by one of two mortgagors, so as to keep 
alive the charge for the remainder on the whole property .—(1909) 10 I. C., 196, whore mort¬ 
gaged property is sold to a third person while under attachment in execution of a money 
draree and the purchaser pays off the mortgage, it must be presumed that he intended to keep 
the mortgage alive for his protection :—(191^ 18 I. G , 704 11 A.L J., 127. 

There being no merger on a purchase of the equity of redemption and the mortgagee’s 
rights, (at a Court sale) it was open to the purchaser in the former capacity to question the 
validity of an intermediate mortgage — (1913) 19 G. L. J., 200 .20 I. G , 864 

( 17 ) In the following cases it was held immaterial whether the lender was aware of the 
prior incumbrance:— 

A purchaser of land who, while in possession of the land purchased, pays off an 
incumbrance on it, is entitled, when his purchase is found invalid, to stand in the 
shoes of the mortgagee whom he has paid off .—(1908) 31 Mad , 439 18 M. L. J., 30^ 

following 21 Mad., 143 

The fact that the person paying off the prior charge was not aware of other charges did 
not prevent the application of the rule .—(1^4) 8 G. \V N., 690. 

In (1911) 14 C. L.J., 500, the purchaser of the equity of redemption undertook to pay out 
of the purchase money certain prior encumbrances , it was held that he was entitled to use 
those incumbrances against those which he did not undertake to pay, though (apparently) he 
wad not aware of their existence (it was suggested be might have been, if he had searched for 
enoumbrancea in the Registration Office) see p. 505 Payment of prior incumbrance without 
knowledge of intermediate sale .—(1893) 18 Bom., 86 . 

No notice at the time.—(1913) 26M L J.,94.211. C., 978 , following (1912) 35 Mad., 642 
and distmgmshing (1910) 34 Mad., 119 20 M. L. J., 380 , kept alive, notice or no notice — 
(1884) 8 Mad., 247. 

(A) As to other applications see (1911) 111. C , 469,8 A L J., 663 . 10 I C., 566 , (1906) 
83 Gal., 1183 : 10 G. W N., 1010 ; 4 C. L. J., 121 ; (1901) 29 Cal , 26 , (1892) 16 Mad., 94; 
(1891) 13 All., 581; (1888) 11 Mad., 845 , (1899) P. R., 67 ; (1904) P. R , 30. (1904) P. L. R., 
139 ; (1913) 19 I. C., 765: (1913) P. L. R., 215 ; (1913) P. W. R., 128. 

(i) As regards the second mortgagee's rights on a merger see (1911) 21 M L. J., 213F.B. 

(ji But the principle is not applied where the payment is in .discharge of one’s own 
obligation:— 

The doctrine of subrogation docs not apply when a person simply performs his own 
obligation or covenant and pays off a charge which he has undertaken or is bound to satisfy . 
—(1905) 2 C. L. J., 288. If a person purchases property which is subject to two mortgages 
and retains a {airtion of the purchase money for payment to the mortgagees but pays the first 
of two incumbrancers and not the second, he cannot treat the first mortgage as kept alive to 
be used as a shield against the second nor can he claim to be subrogated to the position of the 
mortgagee whose debt he has satisfied :—(1906) 2 G. L J., 288. 

This principle was not applied to persons who being the assignees of a mokurari interest 
granted by a co-mortgagor, paid off a mortgage and claimed contribution from the co-mort¬ 
gagor (1906) 4 C. L. J., 79. 

Where the purchaser of the equity of redemption undertook to pay off the two prior 
incumbrances on the property out of the consideration amount, it was held that he could not 
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set up one of them which. he paid oS as a shield against the other which he did not pay— 
any more than the mortgagor:—(1910) 33 All , lOl* 7 A L.J., 914'7I.C., 200; 6 A.L.J., M9: 
2 I.G , 207 citing (1907) A.W.N., 85,2 C.L.J., 288 , (1893) 17 Mad,, 62,4 A L.J., 849 but 
see7 AL.J.. 15 5 I. C , 177. 

See also (1910) 20 M. L. J., 380 : 8 M. L. T., 132 . 6 1 C , 781; (1910) 21 M. L. J., 180: 
9 I. C., 139 ; (1905) 29 Mad., 37. 

Thus, where one’s charges were made part of the consideration for the sale of an equity 
of redemption, and there was the charge of another outetanding, it was hold that those 
charges may be used as a shield against that other ■—(1891) 13 All , 432. 

In (1900) 22 All , 284 it was laid down that when the mortgagee buys at auction the 
equity of redemption m a part of the mortgaged property, such purchase has, in the absence 
of fraud, the effect of discharging and extinguishing that portion of the mortgage debt which 
was chargeable on the propertv purchased by him 

But in respect of incumbrances other than those contracted to be paid off, the rule would 
be applied —(1911) 12 I. C , 607 8 A L J , 1289, (1911) 14 C L. J. 500. 

(k) Being a question of intention the presumption is a rebuttable one .—(1905) 2 C.L.J., 
574 

The intention was held negatived when the latci mortgage, like the prior one, was also 
a usufructuary mortgage and both could not coexist —(1895) 19 Mad., 105. 

(l) As regards application to bcnami transactions, sec (1914) M W. N., 131'26 M L. J., 
74 ; 22 I. C , 253 

(to) Incidentally, in (l‘)0.8) 26 Mad , 686 (710) Bhashyam AYYANIIAB, J drew attention 
to 11 Iliad., 452 as having erroneously proceeded on the principle of subrogation on the autho¬ 
rity of 10 Cal , 1035. 

I¥. INDIAN DEEDS AND CONTRACTS—INTERPRETATION- 

Buies established in English Courts for coiistiuiiig English Jocimiciits are not as such 
applicable to traiisaotioiia between natives of lndi.t — See (1886) 12 Cal , 6b.J at 679 where 
man> instances aie collected ] 


[1047] APPELLATE CRIMINAL. 

The 18th August, 1881. 

, Pkesent • 

Mr Justice Mitteb and Mr Justice Pigot. 

In the matter ol Nobin Krishna Mookerjee.Petitioner 

versus 

Rassick Lall Laha.Opposite Party 

Rcvison on facts-—Act X of 1882, s I'io — Evidence — lie.gistration 

Act lllof 1S77, s. 82. 

Under s 435 of the Cnminal Procedure Code the High Court has power to go into (jues- 
tions of fact, but it will only cxeicisc this p<iwci in cases in which it finds that it will be in 
the interests of justice to do so 

N was charged with having made .i false statement before a Sub-Registrar in indeiunify- 
mg K, a person who had exi-cutcd a mortgage deed in favour of R, and who was a neighbour of 
his {JS's) as being the person to whom U had agreed to advance the luonej, the consideration of 
the mortgage. The false statement consisted m his stating to the Sub-Registrar that he “ knew 
K as his neighbour ” During the hearing of the case it was sought to prove a statement made 
by ii to a third party (B having died picvious to the institution of the case) to the effect that N 
had told him certain facts. A memorandum, alleged to be in the handwriting of N, was also 
tendered and received in evidence without an\ further proof as to its being in N's handwriting 
than that it ^re a similarity to anothar piece of paper proved to bear his handwriting. 

Reid, that the statement made by li to the third partv was inadmissible and irrelevant 
and that the memorandum was wrongly received in evidence 

In this case the accused was charged with liaving abetted the false per¬ 
sonation of one Khirod Chuuder Mookerjee before the Sub-Registrar of 
Sealdah, with having intentionally made a false statement before that officer 
in that he indentitied some unknown iierson as the said Khirod Chunder 
Mookerjee, and also with having abetted the offence of cheating. 



BASSICK LALL LAHA [1884] I.L.R. 10 Cal. 1048 

The facta of the case were shortly as follows • One Bossunto Coomar 
Mookerjee, a broker, negotiated a loan in September 1881 with one Eoma 
Nath Laha for the sum of Es. 5,000 to one Khirod Chunder Mookerjee, son of 
Proaono Coomar Mookerjee of Bhowanipore, to be secured by a mortgage of 
the borrower’s property. 

In pursuance of that arrangement a draft mortgage was pre-[1048] pared 
and given to Bossunto for the purpose of being approved. It was then taken 
away by him, and afterwards returned accompanied by a memorandum on a 
slip of paper which ran as follows .— 

‘ I approve the draft, only the time is to be extended to one year instead 
of six months , the schedule of the properties coven d by the deed will be sent 
to-morrow, 26th September 1881. (Sd.) Nobin Krishna Mookerjee, Pleader.” 

The deed was then engrossed, and on the 27th September an attempt was 
made to get it registered at the Sealdah Sub-Eegistrar’s Office after Khirod had 
executed it, but registration was refused on the ground that there was no 
proper person present to identify Khirod. Subsequently on the 10th October 
1881, it was registered,Khirod being then identified by the accusedNobiuKrisbna. 

It subsequently transpired that the Khirod who executed the deed was not 
the real Khirod Chunder Mookerjee, son of Prosono Coomar Mookerjee, and the 
accused was placed before the joint Magistrate of Alipore upon the above charges. 

Previous to the institution of the case Eoma Natli Laha died. 

During the hearing of the case, the following question was put to one of 
the witnesses for the prosecution in re-examination Q —What did Eoma Nath 
tell you about his interview vvith*^Nobin 

This question was objected to by the pleader w'ho appeared on behalf of fhe 
accuse!, but the objection was overruled by the Magistrate, who remarked that 
had the objection been a valid one he would still liave put the question himself. 

In reply to the question, the witness detailed a statement made to him by 
Eoma Nath to the effect tliat the accused had told him (Eoma Nath) that 
after he (the accused) had identified the executant, there was no cause for 
anxiety for him, and that lie (the accused) w'ould be responsible for the money. 

In the course of the hearing, the memorandum attached to the draft above 
referred to was admitted in evidence without any proof of its being in the 
handwriting of the accused, but merely on the ground of the similarity between 
the bandwriting of the accused and the handwriting appearing on the 
memorandum. 

Cl049] The remainder of the facts of the case appear sufficiently for the 
purpose of this report in the judgment of the High Court. 

The Joint Magistrate having convicted the accused and sentenced him to 
rigorous imprisonment for one year and a fine, an appeal was preferred to the 
District Judge. That appeal being dismissed, an application was made to the 
High Court under its revisional power to send for the record in the case, and 
the Court granted a rule. 

The rule now came on to be heard. 

Mr. Evans, Mr. Gasper, and Baboos Umbica Churn Bose, Grish Chunder 
Chowdhry, Jogesh Chunder Boy and Dwarkanath Chuckerbutty for the Petitioner. 

Mr. Allen and Baboo Srinath Chunder fortbe Opposte party. 

The Judgment of the High Court was de livered by 

Hitter, J. (Pioot, J., concurring). —The petitioner before us was convicted 
by the Joint Magistrate of Alipore (1) of having abetted the false persona¬ 
tion of one Khirod Chunder Mookerjee, son of Prosono Coomar Mookerjee, 
of Bhowanipore, before the Sub-Eegistrar of Sealdah , (2) of having intention¬ 
ally made a failse statement before the said officer in identifying some 
unknown person as the said Khirod Chunder; and (3) of having abetted 
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the offence of cheating by dishonestly inducing one Huridas Bhuttaoharjee 
to deliver the sum of Bs. 5,000 to the said unknown person under the 
belief that he was advancing the said sum of money to Ehirod Chunder 
Hookerjee, son of Prosono Coomar Mookerjee, of Bhowanipore. The petitioner 
w^s sentenced to one year’s rigorous imprisonment and a fine of Bs. 200 
in respect of the second of the above mentioned offences, no sentence being 
passed for the others. On appeal the conviction and the sentence have 
been upheld by the Sessions Judge of the 24-Pergunnahs. The present appli¬ 
cation has been made under s. 435 of the Code of Criminal Procedure to set 
aside the conviction and the sentence on various grounds of law and facts. 
Under s. 435 we generally decline to go into the questions of fact, though we 
have the power to do so. We exercise this power only in such cases where we 
find that in the interests of [1050] justice it should be exercised. After fully 
hearing arguments in this case, we were of opinion that the present is a case in 
which that power should he exercised Moreover we find that there are two 
grave errors of law in the proceedingfe and the judgment of the lower Court. 
The first error is that the Joint Magistrate allowed a statement of a deceased 
person, namely, Boma Nath Laha, the master of Huridas, to go in as evidence, 
although objected to. This statement was deposed to by Huridas. Tiiere is 
no question that this statement was not relevant The other error is that the 
lower Courts have assumed without any evidence that the petitioner as a 
vakeel had approved the draft of the mortgage bond which was executed by an 
unknown person calling himself Khirod Chunder Mookerjee, son of Prosono 
Coomar Mookerjee, of Bhowanipore, in favour of Boma Nath Laha. 

These two errors of law being established we have to determine how far 
they affected the merits of the decisions of the lower Courts. W^e cannot decide 
this question without considering the weight of the remaining evidence. For 
these reasons we find it necessary to consider the evidence adduced in this case, 
in order to judge how far the conclusions of facts arrived at by the lower Courts 
are correct. 

The most essential question of fact in this case was, whether in regard to 
the execution of the mortgage bond in favour of Boma Nath Laha, and in respect 
of its registration there was false personation of Khirod Chunder Mookerjee 
son of Prosono Eoomar Mookerjee, of Bhowanipore, by an unknown person. 

Upon this point, after fully considering the eyidence, I find no reason to 
dissent from the view taken by the Courts below. 

I have no reasonable doubt in my mind that the person who executed the 
mortgage bond, and who appeared before the Sub-Begistrar of Sealdah and 
registered it was not Khirod Chunder Mookerjee, son of Prosono Coomar 
Mookerjee of Bhowanipore; 1 see no ground to disbelieve the evidence of Khirod 
Chunder Mookerjee, Bussickloll Mookerjee, Iswar Chunder Chunder and Bepin- 
behary Chowdhry upon this point. Their evidence is strengthened by a com¬ 
parison of the signature of Khirod Chunder Mookerjee, both in English and in 
Bengali, with the signatures of J:he so-called Khirod on the mortgage bond, and 
the note of hand [1051] executed in favour of the witness Iswar Chunder. In 
cnming to this conclusion the circumstance, the absence of any tangible evidence 
showing that about the time of the said mortgage bond the real Khirod was in 
need of borrowing such a large sum of money as Bs. 5,000, has, to a certain 
extent, weighed with me. The petitioner being a neighbour of Khirod, if the 
latter had really borrowed the money he would have been in a position to give 
some evidience upon the point. Upon the question of false personation, tbmefore, 
I thin k thi^ the lower ^urts have come to a correct conclusion. 
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Then comes the question whether Nobin Chunder knowingly participated 
in any way in abetting the successful carrying out of the fraudulent scheme by 
which Boma Nath Laha was defrauded of Bs. 5,000 The conclusion to which 
the lower Courts have come upon this point is unfavourable to the petitioner. 
The oral evidence upon this point is, in my opinion, very unsatisfactory. 
The only documentary evidence which has been put in is also, in my opinion, 
not entitled to much weight. It is a memorandum of an alleged approval of 
the mortgage bond by Nobin Chunder. Its proof rests merely upon a com¬ 
parison of handwriting. I do not think that the evidence is strong enough to 
establith its genuineness. Then, again, supposing that it is genuine, there is no 
evidence to connect it with the particular transaction in question in this case. 
Putting aside this document there is only the oral evidence which, as I have 
already said, is unsatisfactory. Then balancing this oral evidence against 
certain circumstances, to which I shall presently refer, it seems to me that the 
reasonable conclusion upon this point is that Nobin Chunder was in no way 
party to the fraud which was perpetlrated upon Boma Nath Laha. It is in 
evidence that, on the 27th September 1881, when the mortgage bond was 
executed at the Sealdah Sub-Eegistrar’s Office, Nobin Chunder was not present. 
Upon the evidence it seems to me that on that day the document in question 
would have been registered, and the money paid to the executant if the Sub- 
Eegistrar had not objected to the identification of Khirod Chunder as unsatis¬ 
factory. Then, again, on the next day when Iswar Chunder advanced Es. 1,000 
to the personator [1082] of Khirod, Nobin Chunder was admittedly not 
present. These two circumstances almost conclusively show that the petitioner 
was not a party to the fraudulent device. He is a vakeel and also a well-to-do 
person. If he was depraved enough to join in the fraud, it is exceedingly 
improbable that he should have done so, unless he was assured of a very large 
share in the spoil, and if he had to receive such a share it is almost impossible 
to believe that he should not have been present at the Sub-Eegistrar’s Office 
on the 27th September, and at Boma Nath Laha’s Boytuckhana on the follow¬ 
ing day. Then, again, Nobin Chunder is not shown to have received any¬ 
thing more than eight rupees in the whole transaction. His conduct in 
telling Huridas, who called at his house in April 1882 to fetch the real 
Khirod Chunder, is inconsistent with a guilty conscience. These circumstances, 
in my opinion, decidedly outweigh the oral evidence upon this point, which, as 
I have already said, is of a meagre and unsatisfactory character upon the ques¬ 
tion of the complicity of Nobin Chunder in the fraud. I therefore come to a 
different conclusion from that of the lower Courts. 

The next question is whether Nobin Chunder, when he identified some 
unknown person as Khirod Chunder, made a false statement intentionally: 
upon the evidence upon the record, I cannot but come to the conclusion that 
he made that false statement intentionally. It seems to me that when he 
stated to the Sub-Eegistrar that he knew Khirod as his neighbour, he was per¬ 
fectly aware that that statement was false. But having regard to his position 
in life, and to the amount of remuneration Ije received, I think it js a reason¬ 
able conclusion to come to, that placing full reliance on the representations of 
Bossunto, Nobin Chunder believed that he was identifying Khirod Chunder, 
the son of Prosono Coomar. • 

Upon the conclusions at which I arrive, Nobin Chunder is only guilty 
under clause (a), s. 82, of intentionally making a false statement before the 
Sub-Eegistrar of Sealdah, and is not guilty of the other offences charged 
against him. 


5 OAL.—92 
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It will be convenient here to notice a point which was a good deal 
discussed before us. It was contended that the conviction under s. 82 of the 
Begistration Act cannot be sustained, [i033] because the prosecution for the 
said oflFenoe was not commenced with the permission of the Sub-Eegistrar of 
Sealdah. But we find that on the 22nd April 1884 the Sub-Begistrar of Sealdah 
gave permission for the prosecution of Nobin Chunder under s. 82 of the Eegis- 
tration Act. It is true that that permission was given when a complaint against 
Nobin Chunder was pending in the Joint Magistrate’s Court, but that complaint 
had nothing to do with any offence under s. 82 of the Begistration Act. The 
Joint Magistrate in investigating that complaint examin^ the witnesses for 
the prosecution in the month of April 1884. On that evidence, on the 23rd 
May 1884, the Joint Magistrate for the first time framed the charges under 
s. 82 of the Begistration Act against Nobin Chunder The prosecution for the 
offence under clause (a), s 82, of the Begistration Act, was, in my opinion, 
commenced on the date when the charges were framed. That being so, the 
objection as to the want of permission "falls to the ground. 

The only question that remains to be considered is that of punishment. 
Having regard to the facts which, in ray opinion, have been established against 
Nobin Chunder. and to his position of life, I think the interests of justice would 
be fully met if we pass tlie sentence of ligorous imprisonment for one month, 
and a fine of two hundred rupees The conviction under clause (a), s. 82, will 
stand, and the conviction of the other offences mentioned in the charge will be 
set aside. The sentence will be modified as stated above. If Nobin Chunder 
has undergone imprisonment under the sentence of the lower Court for 
any period, he will have to complete the time of imprisonment to which we 
sentence him. 

Conviction upheld. 


• 

NOTES. 

[Under the Criminal I’rocedure Code (1898) there iniiy be revision on facti ako, though 
this power should be exercised in exceptional circumstances only .—8 Bom., 197, 10 Cal, 
1047 , (1888) 12 Bom , 377 , (1890) 14 Bora , 331 , 14 Cal., 361 , (1896) 22 Cal., 998. 

The discretion left to the Judges as to the exercise of these powers ought not to be 
fettered by hard and fast rules(1904) 28 Bom , 533 ; 6 Bom , L. R , 376. 

Comparison is one of the modes of proving handwriting —37 Cal., 467 14 C. W. N., 

1114. The case of 10 Cal., 1047, was distinguished in (1912) 14 1 G , 741, as having simply 
decided on the facts that the handwriting was not proved, it was held m this case by 
SUNDARA IVEB, J., that the finding based on comparison would not be disturbed in second 
app^.] 
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[loai] SMALL CAUSE COUET REFEEBNCE. 

The 30th July, 1884. 

Present: 

Sir Richard Garth, Kt., Chief Justice, and Mr. Justice Beverley. 


Ram Chand Sen.Plaintiff 

versus 

Audaito Son and Srinath Sen.Defendants.' 


Marrtagc, Contract for — Consideration money, Suit for return, of — 

Public policy. 

The defendant in consideration of Rs 100 promised to give his minor daughter m 
marriage to the plaintid, the defendant failed to fulfil his part of the promise, and the 
plaintiff brought a suit to recover the money paid as consideration for the promise. 

Held, that such a suit would lie. 

Jnggeshur ChuckerbuUy v. Panch Cowree Chuckci butty (14 W. R , 154) approved. 

Quety. —Whether the Court could have enforced the payment of Rs. 100 to the father of 
the minor as against the person engaging to marry the minor. 

This suit was brought to recover Rs 100 alleged to have been paid by the 
plaintiff' to defendant No 1, Audaito Sen, in consideration of a promise made 
by the defendant, Audaito, to give his daughter in marriage to the plaintifif. 
The defendant, Srinath Sen, was the brother of the defendant, Audaito, and it 
was alleged that the money was received by them both jointly. Defendant 
No. 1 failed to give his daughter m marriage to the plaintiff. The defendants,. 
inter aha, contended that the agreement in question was illegal, and, therefore, 
no action was maintainable upon it. 

The Judge of the Small Cause Court gave the following judgment.— 

“ I think that the suit is not maintainable. The money sought to be 
recovered was admittedly paid as pon, i.e , as price for the promised marriage. 
the agreement is illegal and void, being contrary to public policy. To hold 
that an action will he upon such an agreement vyould lead to the encourage¬ 
ment of the vicious practice of selling giila by their parents for the purpose of 
marriage. The practice no doubt flOJS] obtains to a great extent in this pro¬ 
vince. But that, I think, is no reason why a Court of justice and equity 
should recognize, and give effect to it. It cannot be doubted for a moment 
that the practice is injurious to the public good A parent who would give 
his daughter in marriage for pon would not, as a rule, care to consider the 
fitness, or the unfitness of the match, but would give preference to whomsoever 
pays the highest price." 

“The case reported at page 154, 14 W. R.— Juggeshur ChuckerbuUy v. 
Panch Covoree ChuckerbuUy —is cited by the pleader for the jalaintiff as 
authority, in support of his contention, that the suit will lie. But it seems that 
that case is distinguishable from the present case. In that case, the money 
sought to be recovered, appears to have been paid, not tq the legal guardian of 
the girl, but to her brother, her mother being her legal guardian. But though 
there is this difference in the features of the two cases, the question seems to 
be not altogether free from doubt. But as the pleader for the plaintiff has 

* Small Cause Court Reference No. 11 of 1884. made by Baboo Gonesh Chunder 
Chowdry, Judge of the Small Cause Court, Midnapore, dated the 26th June 1864. 
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applied for a reference to the Honourable High Court, I respectfully submit the 
following point for decision :—Whether a suit will lie for recovery of the 
money paid as pon to the defendant, in consideration of his promise to give his 
minor daughter in marriage to the plaintiff ? ’’ 

“ The suit is dismissed contingent upon the opinion of the High Court on 
the point referred.” 

No one appeared on the reference for either party. 

JudgmentB were delivered by Gabth, C. J., and BEVERLEY, J. 

Garthi C. J.— In this case I have great doubt whether the opinion of the 
Judge of the Small Cause Court is not correct: and if we were now asked to 
enforce an agreement to pay pon to a girl’s father, in consideration of his giving 
her in marriage, I should have wished to refer the question to a Full Bench. 

But the facts, as 1 understand them, are these : — 

The plaintiff paid Bs. 100 to the defendant No. 1, in consideratiop of his 
giving his daughter to him in marriage, and the defendant No. 2, who is a 
brother of the defendant*No, 1, was a party to the contract. 

After the money was paid, the defendant No. 1 failed to fulfil his promise, 
and gave his daughter in marriage to some one else. 

[1056] The plaintiff now seeks to recover back his money, and the 
defendants attempt to take advantage of the illegality of the contract by way of 
a defence to the claim. 

Under these circumstances, 1 consider that the case referred to, Juggeshur 
Chiickerbutty v. Panch Coivree Ghuckerbiitty (14 W. R., 154), is directly in point, 
and apart from the question whether the contract is illegal, the justice of the 
claim is entirely with the plaintiff. 

* Upon the authority of that case, therefore, and because it is manifest 
justice that the defendants should not be allowed to retain the money, 1 agree 
with my learned brother that the claim should be decreed. 

Had the question been whether, as against the plaintiff', we could enforce 
payment of the Bs. 100 to the defendant No. 1, 1 should have doubted very 
much whether we ought to do so. 

In England, a bargain of this kind, for payment of money to a father, in 
consideration of his giving his daughter in marriage, is considered to bo a 
marriage brokerage contract, and illegal as against public policy—see Keat v. 
Allen (2 Vernon’s Rep,, pt. 2 568) and other cases cited in Addison on 
Contracts, 6th edition, p. 742, 7th ed., 1017. 

And without going the length of saying at 'present that I consider such 
contracts to be illegal in this country, I certainly should be disposed, as at 
present advised, to hold that they were so far void, as to be incapable of being 
enforced by the rules of equity and good conscience. 

In the present case the plaintiffs’ suit will be decreed. 

BeTerJey, J.—I think that Jthe suit will lie to recover the money in 
question. There is nothing immoral in the contract so far as 1 can see. No 
doubt the purchase or hire of a minor girl for purposes of prostitution, or 
concubinage, is an immoral act, but where a legal marriage is in contemplation, 
the payment of money as a consideration is in accordance with the customs 
of the country, and therefore, in my opinion, not opposed to public policy. 
Besides the case cited by the Judge from 14 W. B., 154, I find that a simibu* 
view was also expressed by this Court in the case of Banee Lallun Monee 
Doajwse y. Ncdnn Mohun Singh (25 W. B., 32). 

* i 4. 
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£1087] No doubt^aarriage brokerage contracts are illegal in England, but 
the reason of this is, that they are deemed to interfere with the free consent of 
the parties, which is an essential condition in the English marriage contract. 
But in India the consent of the parties has rarely, if ever, anything to do with 
the marriage contract, which is generally arranged by the parents or friends 
of the parties before they themselves are of an age to give a free and intelligent 
consent. It is opposed to English ideas of public policy that a Kulin Brahman 
should be paid to marry any number of Kulin girls, but so long as it is the 
recognized custom of the country, and is not prohibited by law, I think 
we should be scarcely ]ustified in holding such marriage contracts to be illegal. 

Decision reversed. 


MOTES 

[ MilRRliDE BROCAGE COMTRACTS-HINDU LAW- 

Tho dictum of GARTH C J. in this case has mot with judicial support in later cases 
although naura form being one of the forms of marriage recognised by the Hindu law, the 
marriage itself is valid, but the brocage contracts are void — 

Whore the marriage has boon solemnised, these contracts are not enforceable ,—(1893) 
17 Mad., 9 ■ 3 M. L. J , 132. (1888) 13 Bom , 126. 131, 

Even at the instance of those to whom money is payable in asura marriages ,—(1897) 
22 Bom., 668 ; (1908) 32 Mad., 185 P. B. 18 M. L J , 403 , (1901) 23 All , 495 , (1911) 16 
C. W N.,447: 9 I. C., 652, (1889) P. R, 128. fiee also (1889) 13 Mad., 83 which was 
before the Full Bench in 32 Mad , 185. 

Nor are the amounts paid recoverable in those cases —Ibid 

This IS done on the ground of public policy and it is unnecessary to inquire in each case 
whether the contract therein is opposed to public policy or not —Ibid ; 15C.W N. 447 which ‘ 
dissents from the dictum to the contrary in 1 G L. J. 261 founded on 23 All 495 (see also 10 
A. L. J. 159). 

Similarly unenforceable is the contract to pay a certain amount on marriage not 
^aking place between two other persons —(1912) 24 M. L J. 310 . 18 I. C. 615. 

As regards the contracting parties, however, damages may be recoverable on failure of 
marriage:—(1896) 21 Bom. 23. 

Also, a party who paid under such a contract, can recover the amount so paid, when the 
marriage did not in fact take place .—14 W. B. 164 , 10 Cal., 1054 , (1909) 33 Bom 411; 11 
Bom . L. R., 649; (1897) 22 Bom. 658 ; (1892) 16 Bom.,673 ; (1905) 1 C. L J , 261, (1900) 3 
O. C. 241. The case of (1912) 10 A. Ii. J 159 16 I. C , 1004 is opposed to these cases. 

This may be rested on the principle that whore a plaintiS has paid money to the defen¬ 
dant upon an illegal executory contract, or for a future illegal object, before there has been 
any substantial part performance of the contract, or progress towards accomplishment of the 
object, there does not appear to be any good reason why ho may not demand and recover back 
the money :“(1906) 1 C. L. J., 261, per MOOKHBJEE, J.; see also (1903) P. L. R., 113.] 
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[ 10 Cal. lOBT ] 

APPELLATE CIVIL. 

The 26th August, 1884, 

Present: 

Me. Justice Peinsep and Me. Justice Macphbeson. 

Koylash Chunder Sen (Claimant) Petitioner 
versm 

Koylash Chunder Chakrabarti (Decree-holder) and Mohendro 
Nath Bose (Judgment-debtor) Opposite Parties.* 

Civil Procedure Code—Act XIV of 1382, ss. 280, 281 — Attachment — 
Satisfaction of decree by private sale — Purchaser—Subsequent 
attachment—Claim under s. 278. * 

A and B attached in execution of their decree property of C and his two brothers, 
their ]udginent-dobtors Subsequently D obtained a decree against C alone, and on the 
11th January 1884 applied for attachment of the onc-third share of O in the property 
attached by A and B, which belonged to C and his two brothers jointly No order was on 
that date passed on the application. 

On the 14th January 1884 E purchased from C his oue-third share in the attached 
properties, and the purchase-money was, by arrangement between the brothers, applied in 
satisfymg the debt duo to A and B. 

On the 28th January 1884 an order was passed on the application of the 11th January 
1884 granting the attachment asked for by D. 

And on the 23rd April 1884 E preferred his claim to the one-third share purchased by 
him, and which had been since the purchase attached by D. The claim was disallowed on 
the ground that .E had no title to the property, he having purchased whilst the property 
was under attachment. 

[IMS] Held, on appeal, that the Judge should have, in accordance with s. 280 of the 
Code of Civil Procedure, confined himself to determining whether or no the property was in 
the possession of E on his own account, at the time that D attached the property 

Mothuea Mohun Chakrabarti and Radanafch Bose had obtained a 
money-decree against Mohendro Nath Bose and his two brothers, and in 
execution of this decree had attached certain properties belonging to the 
Boses. 

Subsequently to this, and on 26th June 1883, one Koylash Chunder 
Chakrabarti obtained a decree on a promissory note against Mohendro Nath 
Bose, 

In execution of this last decree, Koylash Chunder Chakrabarti applied, on 
the 11th January 1884, for the attachment of the one-third share of Mohendro 
Nath Bose in the properties belonging co him and his two brothers jointly. 

On the 28th January 1884 an order was passed granting the attachment 
of the one-third share of the properties which were already attached in the 
suit first above mentioned. • 

Subsequent to the date of the application for attachment, but previous to 
the 28th January 1884, viz., on the 14th January 1884, one Koylash Chunder 
Sen purchased from Mohendro Nath Bose the one-third share (which belonged 
to Mphendro Nath) in the properties which belonged to the three brothers, and 
which were under the attachment obtained by Mothura Mohun Chakrabarti 

* Bale No. 891 of 1884, against the order of Baboo Kristo Chunder Chatterji, First 
Subordinate Judge of 24 Pergunnahs, dated the 23rd of April 1884. 
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and Badanath Bose ; and the purchase-money was applied by Mohendro Nath 
Bose in paying off the debt due to Mothura Mohun Chakrabarti and Badanath 
Bose. 

On the 23rd April Koylash Chunder Sen (the purchaser) preferred a claim 
before the Subordinate Judge of the 24 Pergunnahs to the one-third share so 
purchased by him as aforesaid, setting out in his petition his title under his 
purchase, and his possession since the 14th January 1884. Koylash Chunder 
Chakrabarti, whose decree then remained unsatisfied, opposed the claim. 

The Subordinate Judge disallowed the claim on the ground that the 
claimant had no title, he having purchased while the property was under 
attachment, and that Koylash Chunder Chakrabarti [10593 was entitled to sell 
the properties in execution of his decree, dated 26th June 1883, and he there¬ 
fore fixed a day for the sale. 

Koylash Chunder Sen then applied for and obtained a rule calling upon 
Mohendro Nath Bose and Koylash Chunder Cliakrabarti to show cause why 
the order of the Subordinate Judge should not be set aside. 

Mr. Evans (with him Baboo Ouru Das Banenrjee) in support of the rule, 
contended that the claim of Koylash Chunder Sen had not been properly 
decided upon, inasmuch as there had been no decision as to whether or no he 
was in possession on his own account on the date of the attachment by 
Koylash Chunder Chakrabarti, and submitted that sections 280, 281 of the 
Code should have been followed , that the purchase by Koylash Chunder Sen, 
during the attachment of the prior decree-holder, was not void as against 
Koylash Chunder Chakrabarti, although it was without leave of the Court, 
inasmuch as the claim of Koylash Chunder Cliakrabarti was not enforceable 
under the attachment of the prior decree-holders. 

Baboo Chunder Madhuh Ohose and Baboo Bhobam Charun Dutt showed 
cause. * 

The Order of the Court was given by 

Prineep, J, —Mothura Mohun Chakrabarti and another attached certain 
property m execution of a decree obtained by them Koylash Chunder 
Chakrabarti, another decree-holder, also applied for execution of his decree, 
and for attachment, but it appears that no attachment was taken out by 
Koylasb for some time. While the attachment of Mothura Mohun was in 
force, the judgment-debtor, without the permission of the Court specially 
obtained, sold their property to Koylash Chunder Sen, who is known as the 
claimant, and thus satisfied the decree of Mothura Mohun and Badanath , no 
further proceedings were taken by these decree-holders. 

Koylash Chunder Chakrabarti then obtained an order for the attachment 
of the same property in execution of his decree . whereupon Koylash Chunder 
Sen preferred a claim under s. 278 of the Civil Procedure Code, alleging that he 
was in possession of the property under a purchase from the judgment-debtor, 
as just stated. The Subordinate Judge has disallowed [i0603 the claim on the 
ground that the claimant had no title, as he purchased while the property was 
already under attachment. , , 

It has been contended before us by Mr. Evans, that the Subordinate Judge 
should have confined himself to determining, within the terms of s. 280, 
whether the property purchased by his client was not, when it was attached 
hy Koylash Chunder ChaTrrabarti, in his possession on his own account, and 
that his client is entitled to an adjudication on this sole ground. 

It is further contended that the view taken by the Subordinate Judge of 
the title of the claimant is incorrect; that the claim of the decree-holder 
Koylash Chunder Chakrabarti was not enforceable under the attachment 
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obtained by Mothura Mohun and Badanath, and that, therefore, the purebase, 
while the property was under attachment by those decree-holders, was not void 
under s 285 as against Koylash Gfannder Chakrabarti. 

We think that, under the circumstances of this case, the first contention 
is good. The attachment of Koylash Chunder Chakrabarti was the sole 
attachment then before the Court; and it was against this attachment that 
the ob}ection was raised by Koylash Chunder Hen. We are not disposed in 
the pri^sent case to express any opinion regarding the title of Koylash Chunder 
Sen. But the difficulties which would arise in summarily adjudicating on this 
title, in the manner in which it has been dealt with by the Subordinate 
Judge, are appcirent from the fact that the decree of Mothura Mohun and 
Badanath, as stated in the affidavit, which has not been contradicted by the 
other side, was against three persons, and the attachment was of the entire 
property belonging to the three jointly ; whereas the attachment of Koylash 
Chunder Chakrabarti was directed only to one of those three judgment-debtors, 
and therefore it would not follow that under s. 295 Koylash Chunder 
Chakrabarti would be entitled necessarily to participate in the assets realized 
by any sale that might have taken place in execution of a decree obtained by 
Mothura Mohun and Badanath. We think, therefore, that the case must be 
returned to the Subordinate Judge in order that he may proceed in the manner 
prescribed by s. 280. 

The petitioner is entitled to his costs. 

- Rule absolute. 

£1081] APPELLATE CIVIL. 

The 2nd September, 1884. 

Present: 

Mr. Justice Mitter and Mr. Justice Piqot. 

Mokund Lall and others.Defendants 

versus 

Chotay Lall.Plaintiff." 

Specific performance—Delay in bringing the suit—Joinder of causes of 
action—Act XIV of 1882, s. 44 — Joinder of a person not a party to 
the contract of which specific performance is sought. 

A plaintiff sued on the 28th February 1881 for specific performance of a contract entered 
into on the Ist March 1678 by defendant No. 1, and joined in that suit as a defendant a 
third person, who alleged that he was the owner of the property, the subject of the contract, 
seeking to obtain possession and other relief as against such third person, stating that he was 
a benamidar of defendant No. 1. 

Snob third person contended in his written statement that the suit was multifarious, 
but the point was not decided in the lower Courts. 

On second appeal, such third person contended that the discretion given to the Court 
under a. 23 of the Speciiio Belief Aet onght not to be exercised, as the plaintiff had dwt on 
his r^hts for nearly three years ; and also contended that the suit was multifarioiwf and 
that he onght not to have been made a party thereto. 

Beld, that although the principle of the objection, as to the delay of the plaintiff in 
bringing his suit, was an important one, and one which ought to be considered by the Courts, 
in the excise of dietr Judicial discretion under s. 22 of the Specific Belief Act, yet the point 

* from Appellate Decree No. 920 of 1883, against the decree of H. Beveridge, Esq., 
olfhhia, datM 28th of February 1883, reversing the decree of Baboo Mahomed Kurtd 
Subordinate Judge of Patna, dated the 23rd of January 1862. 
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not bavinf boen taken in the Courts below, and there being nothing on the record to lead 
the Court to presume that the ordinary rule applicable to HUite ot this nature had been 
disregarded in the Courts below, the objection ought not, under the ciroumstanoes, to be 
allowed to prevail in second appeal 

Held, also, per MlTTER, J (PIGOT, J. diseentvng), that as regards the objection to the 
suit for misjoinder, and under s 44 of the Code of Civil Procedure, the Appeal Court was 
precluded by s. 678 of the Code from reversing the decree of the lower Court, as the error 
(if an error at all) could not affect the merits of the decision 

Held, aho, that the principle laid down in the cases of De Houghton v. MonSy (L. R., 
2Oh. App., 166) and Luckumsey Ookerdav Fazulla Camimbhoy (1 L R., 5 Bom., 177) is 
only applicable where from the plaintiff’s case it appears that a third party, not a party to 
the contract, has a distinct interest from that of the other parties to the contract, which 
mteregt is sought to be declared null and void 

[1062] This was a suit for specific performance of a verbal contract for the 
sale of a certain house and land. 

The plaintiff asserted that Mussamat Nanki, on the 1st March 1878, 
entered into a verbal contract with him to sell a certain house for Es. 3,700, 
and that Nanki’s son, Jaflir Hossein, received on her behalf Es. 100 as earnest 
money on the contract, and granted a receipt for the same, Nanki promising to 
execute a regular conveyance of the house within one month’s time Nanki 
-failed to execute any conveyance, and the plaintiff, on the 28th February 1881, 
brought this suit against Nanki, her son Jafiir, and one Mokund Lall, who was 
alleged to be a benamidar of the plaintiff [defendant. No. 1 ?] and to whom 
the house was said to have been sold in 1873. The plaintiff prayed (l) for 
specific performance of the contract, (2) that he might obtain possession of 
the house, (3) that he might be registered in the Municipal register as owner 
in the place of defendant No. 3 . (4) that the deed of sale of 1873 might 
he cancelled Nanki (defendant No. 1) denied the contract, and denied having 
authorized her son to receive the earnest money on her behalf, and further 
stated that she had sold the house in 1873 to Mokund Lall for Es. 3,000, under 
a registered conveyance Mokund Lall (defendant No 3) contended (1) that 
the house belonged to him under the deed of 1873, and that the plaintiff was 
one of the witnesses to the conveyance , and (2) that the suit was multifarious. 

The Subordinate Judge tried foui issues, which issues are fully set out in 
the judgment of Mr Justice Mittkb, and found that the deed of sale to Mokund 
Lall was a mere contrivance, no consideration money having passed at the 
time of the sale, but that, although Nanki was not prevented by that deed 
from entering into a contract of sale with the plaintiff, yet the evidence did not 
satisfactorily prove that she had entered into a contract with the plaintiff, and 
that she, or any one properly authorized by her, had received Es. 100 as 
earnest money, and he, therefore, dismissed the suit on these points without 
going into the question as to who was in actual possession of the property. 
The plaintiff appealed to the District .fudge, who found that Nanki had entered 
into a contract with the [1063] plaintiff, and that she had authorized Jaflir to 
receive the earnest money of Es. 100 , and that the deed of sale to Mokund 
1^11 was a mere paper transaction , he th^efore reversed the diberee of the 
^bordinate Judge, and ordered specific performance of the contract sued upon, 
and declared that as soon as the plaintiff should pay the purchase-money he 
shottld be entitled to eject Mokund Lall from the house. 

The defendants, Nanki and Alokund Lall, appealed to the High Court 

Subsequently to the admission of the appeal, it appeared that Nanki, 
through an authorized vakeel, applied to withdraw from her appeal, and that 
an order was passed on her petition directing the matter to stand over to the 
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hearing of the appeal. The Court at the hearing allowed Nanki to withdraw, 
but permitted the other defendant to appeal on all the points urged in the 
joint grounds of appeal. 

Mr. Pearson, Baboo Mohesh Chnnder Choudhry and Mr. Gregory for the 
Appellant. 

Mr. Pearson contended that the plaiht distinctly stated that there were 
“ other conditions ” attached to the verbal contract, which had not been set 
out in tbe plaint, and that the Court ought not to give specific performance of 
a contract the terms of which could not be found with reasonable certainty, 
8. 21, (cl. c), of Act I of 1877. 

That the plaintiff having allowed nearly three years to elapse between the 
date of the alleged contract and the date of the institution of the suit was, by 
reason of such delay, not in a position to ask the Court to give him relief. 
The jurisdiction to decree specific performance is in the discretion of the Court, 
B. 22, Act I of 1877 • the Courts have always been unwilling to give discretion¬ 
ary relief to those who sleep on their rights. 

That the plaintiff’ had sued to obtain possession of the house from 
Mokund Lall, and for specific performance of his contract with Nanki, and for 
registration of his name in the Municipal register, and had not obtained leave 
of the Court to join these causes of action ; and that, therefore, under s. 44 of 
the Code the suit ought not to be allowed to stand , and that Mokund [1064] 
Lall being a stranger to the contract between plaintiff and the defendant 
Nanki, he ought not to have been made a party to the suit for specific prefor- 
mance —Luckumsey Ookerda v. FazuUa Cassumbhoy (I L. R., 5 Bom., 177), 
Dp, Houghton v. Money (L. R., 2 Ch. App, 166). 

Baboo Sahqram Singh, for the Respondent, contended that there being a 
law of limitation, the plaintiff was entitled to bring his suit at any time vsnthin 
the period allowed by such law, and that any delay on his part within such 
period allowed would not debar him from succeeding in his suit. That tiie case 
of Luckumsey Ookerda v Faziilla Cassumbhoy did not apply to this case, as 
the cause of action against the two defendants there was a separate one, viz., 
against one of them for refusal to deliver up title-deeds, and against the other 
for sjiecifio performance. 

Judgments of the Court were delivered by MiTTER and PiaOT, JJ. 

Mitter, J. —^This appeal arises in a suit for specific performance of a 
contract which was alleged to have been entered into on the 1st March 1878. 
The suit was brought on the 28th Rehmary 1881. The first defendant, accord¬ 
ing to the plaint, was the party who was in possession of the property in 
dispute, and who was entitM to it on the date when the alleged contract was 
entered into. The plaintiff further alleges that it was the .said defendant who 
herself entered into the contract The second defendant, who is the son of the 
first defendant, is alleged to have received Rs. 100 as part of the consideration 
money which was fixed, according to the plaintiff, at Rs. 3,700; and the plaintiff 
stated in tlm plaint that the second defendant received the Rs. 100 in accord¬ 
ance with the directions given by* the first defendant for the payment of thU 
amount to her son. There is another person who was made defendant, vie., 
Mokund Lall. It was •alleged in the plaint that the defendants Nos. 1 and 2, 
that is to say, the mother and her son, were dissuaded by this defendant from 
fulfilling the contract entered into by the defendant No. 1 with the plaintiff. 
It was fiurther alleged that, after the receipt for Rs. 100, which was 
oota ^nted by the defendant No. 2 to the plaintiff, was registered (which 
registration took place after a proceeding in the registration office taken 
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between the plaintiff and the defendants Nos. 1 and 2), the defendant No, 1 
caused a petition to be filed through her benainidar and dependent, the defen¬ 
dant No. 3, Mokund Lall, in the Municipal office of the Municipality within 
which the disputed house lies, and caused the name of the defendant No. 3, 
Mokund Lall, to be registered in the Municipal office in respect of the house in 
suit. It was further alleged in the plaint that a kobala, dated 26th March 1873, 
which was executed by the defendant No. 1 in favour of the defendant No. 3 in 
respect of this house, was a benamee transaction, resorted to for certain reasons 
which are stated in the plaint, and not material to be mentioned here. Upon 
these allegations the plaintiff claimed specific performance of the contract, and 
asked also for a declaration against the defendant No. 3, that he was simply a 
benamidar for the defendant No. 1. The suit was defended both by Mokund 
Lall, the defendant No. 3, and by the defendant No. 1, and various objections 
were taken to the claim of the plaintiff It will be sufficient here to notice the 
objection in the 9th paragraph of the written statement of Mokund Lall That 
paragraph is to the following effect “ The plaintiff has in law no right to 
sue to have a deed of sale executed in respect of the disputed house m fulfilment 
of the contract, to recover possession, to register his name in the Municipal 
tax register, and to render this defendant’s purchase null and void, as against 
this defendant, the prior purchaser. The form in which the plaintiff has 
brought this suit is illegal.” Four issues were framed by the Munsif. These 
were.— 

IsL —“ Whether or no Mussamat Nanki has entered into a contract with 
the plaintiff, and whether or no she was competent to make such a contract 
(Mussamat Nanki is the first defendant.) 

2nd .—“ Whether the deed of sale of 26th March 1873 is genuine, and 
whether, under and by virtue of it, Mokund Lall is in possession of the disputed 
property, or the deed of sale is a nominal transaction, and Mussamat Nanki is* 
in possession ?” 

[1068] drd .—“ Whether the stamp of the receipt is inadequate, and 
whether it was registered after the proscribed time or not,” and 

4lh .—“ Whether oi no, out of Es. 3,700, the defendant has received 
Rs. 100 in cash, and Rs. 40 for purchase of stamp ’ 

The Subordinate Judge dismissed the plaintiff’s suit. He came to the 
conclusion that the alleged contract was not established . but, with reference to 
the question, whether Mokund Lall, the defendant No. 3, was benamidar or 
not, the Subordinate Judge came to the conclusion in favour of the plaintiff', 
that Mokund Lall was a mere benamidar On appeal to the District Judge, 
the judgment of the Subordinate Judge was reversed. The District Judge 
substantially found that the plaintiff’s evidence with reference to the contract 
was trustworthy, and upon that ground he came to the conclusion that there 
was a valid contract of sale entered into by the defendant No. 1 with the 
plaintiff. He was further of opinion, in concurrence with the Subordinate 
Judge, that Mokund Lall, the defendant No. 3, was merely a benamidar. The 
District Judge gave a decree in favour of the pjaintiff Against this decree this 
second appeal was preferred by both Mussamat Nanki Bibee, the defendant 
No. 1, and Mokund Lall, the defendant No. 3, but subsequently an application 
was made by a vakeel, other than those who filed the second appeal, asking 
the Court’s permission on behalf of Mussamat Nanki Bibee to withdraw from 
the appeal. The order passed was, that it should be considered at the time 
when the appeal would be heard. Now, we are satisfied, upon the 
materials on the record, that Mussamat Nanki Bibee has made a substantive 
application through a properly authorized vakeel to withdraw from the 
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appeal, and it does not seem to me that there is anything in the Procedure 
Oode that would disentitle her to withdraw from it. Therefore, we must try 
this appeal as if it was preferred by the defendant No. 3 only. That being 
so, it was oontended on behalf of the respondent that any objection which 
upon the findings of the Court below Mussamat Nanki Bibee alone could 
take against the decision of the lower Appellate Court could not be urged by 
Mokund Lall in this case. With reference to that point we felt some doubt as 
to whether this contention is valid. The doubt arose in this w'ay, that as 
[10673 between Mussamat Nanki Bibee and Mokimd Lall, the finding of the 
lower Appellate Court, that Mokund Lall was a mere benamidar, is not 
conclusive. It may be binding as between the plaintiff on the one hand and 
Mokund Lall on the other hand, but as the plaintiff, respondent, before us is 
relying upon some act of Mussamat Nanki Bibee in support of this contention, 
a doubt arose, whether the decision of the lower Court not being conclusive 
between Nanki Bibee and Mokund LaU, the plaintiff could shut out Mokund 
Lall from urging those iiomts which he could have urged if his co-appellant 
had not withdrawn from the appeal. Entertaining this doubt, we have heard 
the case upon all the points urged in the petition of appeal, and after hearing 
the learned counsel and vakeel who appeared for klokund Lall, we called upon 
the learned vakeel for the respondent to answer the appeal upon the following 
three points : First, whether having regard to the delay in bringing the suit, 
and it being discretionary under the Specific Relief Act to award a decree or 
not, as the Court thinks fit, whether this suit should not have been dismissed 
by the lower Court, and it not having been dismissed, whether or not this 
Court on second appeal should make that order. The second point was, that 
Mokund Lall, the defendant No. 3, being a stranger to the contract, whether in 
this suit the plaintiff could claim any relief against him, and if he could not, 
(.whether the suit as against Mokund Lall should not have been dismissed. 
The third objection with reference to which we called upon the learned vakeel 
for the respondent to answer the appeal, was that, supposing Mokund Lall was 
properly made a party, whether the causes of action upon which this suit was 
brought could be properly joined together under the provisions of s. 44 
of the Civil Procedure Code. As regards the first objection, it seems to me 
that we cannot lay down as a hard and fast rule of law, that a suit brought 
after the delay which has occurred in the present suit should be dismissed. 
There is no doubt that, imder the Specific Relief Act, the Courts are vested 
with a certain amount of discretion in the matter of awarding a decree for 
Biieoific performance; but 1 am not prepared to lay down as a proposition of 
law, that all suits brought after the lapse ot time after which the present suit 
[1068] was brought are all liable to be dismissed. There may lie circumstances 
under which a Court, exercising the discretion wuth which it is vested under 
the Specific Belief Act, may think it right to dismiss a suit brought nearly 
three y^rs after the contract was entered into, and there may be also ciroum- 
stanees which may justify a Court in awarding a decree, even when the suit is 
brought after such a delay; each case must depend upon its own circumstances. 
In this case, I do not find that tjiis objection was taken in the lower Courts, 
and, therefore, I am not in a position to say that there is any grotmd made 
out upon the materials on the record which would warrant this Court, in 
second appeal, in directing the dismissal of the suit. I am, therefore, of 
opnicm that this ground must fail. As regards the other two objections, 
whieh I think may be taken together conveniently, it seems to me that even if 
they waps well founded, we should be precluded by s. d78 of the Civil 
jPi^iweduieeOode from reversing the decree of the lower Appellate Court, as it is 
cllNiHr fniMt, facts fottnd in this case that the error complained of, if it was 
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an error at all, could not possibly affect the merits of the decision. But 
putting aside that matter, upon the merits of the objections themselves, 1 am 
of opinion that the special appeal should not succeed. In support of the 
objection that the suit against the defendant, appellant, should have been 
dismissed, two cases have been cited—De Houghton v. Money and Luckumsey 
Ookerda v. Fazulla Cassumbhoy. It seems to me that what is laid down in 
these cases is this, that if, on the lace of the plaint, or of the plaintiff’s case, it 
appears that a third party, who was not a party to the contract upon which 
the suit was brought, had a distinct interest, hut which interest is sought to be 
declared null and void upon some equitable ground, such a claim against the 
said third party could not be made a part of the suit In the case of De 
Iiought07i v Money it was admitted by the plaintiff that there was a 
conveyance in favour of Money, but it was said that that conveyance was 
executed under such circumstances as would make it a voidable one , and m the 
case of Luckumsey Ookerda v. Fazulla Cassumbhoy, it was distinctly 
admitted by the plaintiff that the third party, who was not a party to 
[1069] the contract, had a distinct interest. That is not the case here. 
Referring to the plaint, I find that the plaintiff' is really suing upon one cause 
of action. He charged the defendant No. 1 with having resorted to certain 
devices, in concert with the defendant No. 3, to defeat his rights arising out of 
the contract under which he was suing , he called the defendant No. 3 a m'ere 
benamidar, and there is no admission on the face of the plaint or in the plain¬ 
tiff's case that the defendant No. 3 had a separate or distinct interest from 
that of the defendant No. 1. That being so, it seems to me that both the 
objections taken by the learned counsel for the appellant must fail, as there 
was only one cause of action upon which the suit was brought It was found 
necessary to make the defendant No. 3 a party to the suit, because he was 
made use of as benamidar b^ the defendant No 1 in setting up certain devices 
in ordei to defeat the right of the plaintiff That is the distinction between 
this case and the cases cited. I am, therefore, of opinion that this second 
appeal must fail.. It will therefore be dismissed with costs. 

Pigot, a.-l am of the same opinion. As to the question arising under 
the two points which my learned brotlior dealt with together, the case of Dc 
Houghton v. Money, and the point under s. 44, I must say that I should find a 
difficulty in considering tliat this Court was precluded undei s. 578 from 
dealing with a case in which the principle acted upon in De Hoiuihtoti v. 
Money was violated. I should hesitate to say that a violation of that principle 
would not, in itself, affect the merits (within the meaning of this section) 
of any case that was entered upon in disregard of that lule, but in the present 
case I confess, after hearing with much attention the argument of the learned 
counsel, that it does appear to mo that the point at which the rule in De 
Houghton v. Money would be applicable would not be reached m this case. 
The question is . Are not the first and third defendants identical, and that 
question in itself, if answered in the affirmative, as it has been, precludes the 
application of tlieso cases. I may add a word as to the first question, vm, 
the delay. It does seem to me that that question, if properly raised, would be, 
as the learned counsel argued, proper matter of appeal, and might jierhaps be, 
if properly raised, a proper matter for [1070] consideration even in second 
appeal; but if raised at all in this case in the Courts beloflv it was very slightly 
raised, and it appears to me that we have no right to presume that the ordinary 
rule, applicable to suits of this nature, was neglected by the learned Judge in 
the Court below, or to hold, upon the presumption arising from the length of 
the delay condoned by him, that it was unduly disregarded. On reference to 
Lord Justice Fry’s book on Specific Performance, ss. 1070 to 1079, where this 
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subject is referred to, it will be noticed that the Lord Justice mentions several 
cases in which very considerable delay was held in England to be fatal, but in 
others not so. In s. 1078, a delay of fourteen months was held not to be such 
a bar. In another case, three and half years was considered fatal, and in more 
recent cases, a delay of one and half years, and a somewhat lesser delay, was 
held to be fataL In this case, the time which was allowed to elapse was so 
long, that under ordinary circumstances specific performance would not be 
granted by the Court; but it is impossible for us to say in the form in which 
this case comes before us in second appeal, that there may not have been 
circumstances in the present case that would justify the grant of a decree even 
after the period which has elapsed. As the point has been raised before us, 1 
have thought it desirable to refer to one of the authorities in which the subject 
is dealt with, because the principle is an important one, and under the new 
Specific Belief Act it is a principle which ought to be considered by the Court 
in the exercise of its ]udicial discretion under s. 22 of that Act. 

Appeal dismissed. 


NOTES. 

[Whore there was nothing in the conduct of the plAintifl that could possiblv be regard¬ 
ed as evidence of waiver, abandonment, or acquiescence, and the defendant's position was 
in no way altered by the delay, the delay was regarded immaterial —(1911) 13 I. C , 879 . 
16 C. W. N., 247. Ah regards misjoinder, see also (1894) 18 Mad., 415 (417).] 

[10 Cal. 1070] 

APPELLATE CRIMINAL. 

The Hist August, 1884. 

Pbesent 

Mr. Justice Field and Mr. Justice Norris 

Queen-Empress 

versus 

Bam Sahai Lall and another ' 

Witnesses, Duty of the prosecution to produce. 

Whore a Sessions Judge gave it as a sufiicient reason for the non-productioii of rerbaiii 
witnesses in Court on the part of (he prosecution, that the\ had been examined by the 
Committing Magistrate against the express wish of the Police officer lu charge of the 
prosecution Held, that that was not [iOfl] a valid ground for the uoii-production of the 
witnesses in the Sessions Court. 

In conducting a case for the prosecution all the persons who are alleged or known to 
have knowledge of the facts ought to be brought before the Court and examined. 

The two accused in this case were charged with causing grievous hurt to 
one Gam^uri Eahar and with ^ulpable homicide. One Pokhan, the brother 
of Gandauri, laid the charge against the accused at the thanna, and, in giving 
certain details of what had taken place, stated that he had received the informa- 
^on from Jitan Singh, Chita Singh and Tiloke, who were to be his witnesses. 
At tbi^ preliminary inquiry the Sub-Inspector, Mohamed Baker, who had the 
conduct of the prosecution, objected to the examination of Jitan Singh, Chita 
Singh, and Tiloke on behalf of the Crown, as they had been discovered to be 

* Crimimd Appeal }^o. 441 of 1884, against the order and sentence passed by W Vemer, 
Esq., SeseionB Judge of Honghyr, dated t|« 3rd July 1884. 
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hostile witnesses. Nevertheless, the Deputy Magistrate insisted upon their 
examination and recorded their evidence. The accused were committed to the 
Sessions Court, where the three witnesses were not produced, and the Judge 
expressed his opinion that the prosecution was not bound under the circum¬ 
stances to ensure their attendance. The accused were convicted and they 
appealed to the High Court. 

Mr. Allen and Baboo Rajendra Nath Bose for the Appellants. 

Baboo Bam Churn Mrtter for the Crown. 

The Court (Field and Nobris, JJ.) delivered the following Judgments ;— 

Field, J. —We have heard the evidence in this case, and have considered 
the arguments addressed to us by the learned counsel who appeared on behalf 
of the appellant, and we think that the proper course to take will be to set 
aside the conviction, and direct a new trial of the prisoner Ram Sahai Lall, 
and for this reason, Pokhan, the brother of the deceased Gandauri, gave the 
first information to the Police station. Pokhan was not speaking from his own 
personal knowledge in giving an account of the transaction which resulted in 
the death of Gandauri, but he did give certain details, and he stated that he had 
received these details from three persons, Tiloke, Jitan and Chita, and he 
proceeded [1072] to add that these three persons were his witnesses. These 
three persons were examined by the Deputy Magistrate, and their evidence did 
not support the case for the prosecution It would appear, and it is so stated 
in the judgment of the learned Sessions Judge, that the Police officer who had 
charge of the case did not wish these persons to be examined, and that the 
Deputy Magistrate, .notwithstanding this expressed wish, proceeded to examine 
them, and this is given by the Sessions Judge as a good reason for not calling 
these witnesses in the Court of Sessions, or tendering them for cross-examina¬ 
tion in that Court. Now, it must he understood, and it has recently been 
pointed out in more than one judgment of this Court, that in conducting a case 
for the prosecution, all the persons who are alleged, or are known, to have 
knowledge of the facts, ought to be brought before the Court and examined 
No doubt, it may happen that certain witnesses will conceal facts which they 
know, or alter their account of what they have seen. Nevertheless, these 
witnesses should be before the Court, and the Judge and the Assessors, or the 
Jury, if the case is tried by a Jury, should have an opportunity of forming their 
own judgment as to their credibility or otherwise. This course was not followed 
in the present case, and we think that the learned counsel ha» riglitly pressed 
upon us that the prisoner has been prejudiced in his defence in consequence 
On this ground we set aside the conviction, and direct that the prisoner be 
retried. 

NorPiS, J. —I am of the same opinion. 1 would only add that I think 
the learned Sessions Judge has, subject to this omission, tried this ease with 
remarkable ability, and I trust that when the case goes back to him, he will 
look upon it as an entirely new case, and not allow his mind to be at all 
prejudiced by the fact that the case had been previously tried. 

• Retrial directed. 


NOTES. 

(1893) 16 All., 84, where a Full Bench held that it was not incumbent upon a public 
pcosecutor to caU every witness whose name is returned m the calendar ; he might reject those 
whose evidence was, in his opinion, unnecessary.] 
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NANI BIBBB ko. V. 

El0783 APPELLATE CIVIL. 


The 2nd September, 1884. 

Present: 

Sm Eicharp Garth, Kt., Chief Justice, and Mr. Justice Beverley. 

Nani Bibee, on her own behalf and on behalf of her minor sons...Defendants 

versus 

HafiKullah.....Plaintiff.' 

Regtstratton—Act 111 of 1877, s. 50 — Optional registration — Priority — 
Possession under unregistered deed—Notice 

Although the mere fact of possession having been taken by a purchaser under an 
unregistered conveyance xs insufficient, of itself, to establish a good titjp to a property as 
against a subsequent registered purchaser, and is not conclusive evidence of notice as against 
him, yet, in the majorit> of ceases, such possession is very cogent evidence of notice 
This was a suit brought by the plaintiff against defendants Nos 1 and 
2 for a declaration of his rights to, and for confirmation of possession of, 
certain lands in Dacca. 

Defendant No. 1 had obtained a decree for possession of these lands against 
the plaintiff’ and defendant No. 2 under a. 9 of the Specific Belief Act, and the 
plaintiff, therefore, brought this suit for the purpose above mentioned, stating 
that he had purchased the land for a sum under Bs. 100 from the heirs of one 
Ashruff in 1287 under a registered conveyance. 

Defendant No. 1 contended that he had, previously to 1287, purchased the 
same land direct from Ashruff , and, although the deed of sale under which the 
purchase was made was unregistered, (the consideration being under Bs 100, 
and registration being optional), yet he had obtained possession of the land, and 
stated that the heir of Ashruif, from whom the plaintiff purchased, had been 
repudiated by Ashruff 

The Munsif settled two issues only, vin, (l), was the suit barred by 
limitation , and (2) was the plaintiff’s vendor heir of Ashruff, and did he convey 
that property to the plaintiff, or did Ashruff himself convey the property to 
defendant No. 1, his foster son ; the Munsif found that the question of limitation 
did not arise , that the plaintiff’s vendor was an heir of Ashruff, and had duly 
executed a conveyance in favour of the plaintiff in 1287 , that there was not 
sufBoient evidence to show that Ashruff had repudiated or disinherited the plain¬ 
tiff’s vendor. He farther found that [107<3 Ashruff had, six years previously to 
1287, executed a conveyance of this very property in favour of defendant No. 1; 
and that although this was by an unregistered document, yet that he had had 
ixissession from the date of his purchase , and that there was evidence to show 
that he refused to give up possession to the plaintiff’s vendor ; he, therefore, was 
of opinion that defendant No. 1 had the better title to the land and dismissed 
the suit. 

The plaintiff appealed to the Subordinate Judge, who held that the plaintiff’s 
purchase being under a registered deed, it had priority over the defendants; 
upders. 50 oi the Begistration Act, it being immaterial, for the purposes of that 

^ Appeal from Appellate Decree No. 490 of 1683, against the decree of Baboo Nobin 
’ Chuoder Uangooly, Subordinate Judge of Dacca, dated the 14th of December 1882, reversing, 
tiie deuee of Batoo Ravati Oharan i^nerjee, Sudder Munsif of that district, dated the 18th 
if 1863. ,, 
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section, whether the defendant had obtained possession of the property ot 
not; and that there was no evidence that the plaintiff had notice of the defen¬ 
dant’s purchase. He, therefore, allowed the appeal. 

The defendant No. 1 having died, his widow and minor sons (having been 
substituted on the record in his place), appealed .to the High Court. 

Baboo Han Mohun Ghakravarti for the Appellants. 

Baboo Durga Mohun IJass and Moulvi Serajul Idmi for the Respondents. 

Judgment of the High Court was delivered by 

Oapth, G.J. (Bevrrlky, .1 , concurring). —We think that the Courts below 
have not properly appreciated the point upon which this ease depends 

It seems to have been virtually admitted that the person under whom the 
plaintiff claims was the heir of Ashruff, and, therefore, the question between 
the parties is the same as if Aslirufif had lived, and had made a second 
conveyance of the property to the plaintiff, so that the point is, whether the 
defendant’s unregistered deed, coupled with possession, is to prevail over the 
plaintiff’s registered deed, which was executed six years after the defendant’s. 

The Subordinate Judge seems to have rather misunderstood what was 
decided in the Full Bench case of Narain Ghundcr Chitckei butty v. Dataram Roy 
(I L. R., 8 Cal, 597). 

[1073] The question there was, whether the mere fact of possession having 
Been taken by the purchaser under an unregistered deed was sufficient of itself 
to establish a good title to the property as against a subsequent registered 
purchaser. 

It had been thought by some members of this Court, that, under such 
circumstances, the paity claiming under the unregistered deed had the prefer¬ 
able right, see Dinonath Ghose v. Auluck Mom Dabee (I. L. R , 7 Cal., 753). * 
But the Full Bench held otherwise. 

It had long been considered by this Court, and also by the Bombay High 
Court, that where a registered purchaser had notice that his vendor had pre¬ 
viously conveyed away the property to some third person by an unregistered 
conveyance, it was contrary to equity and good conscience that his title 
(though under the registered deed) should be allowed to prevail. And this was 
also the la w in England, where the language of the Registration Acts is much 
the same as in this country. 

But then came the further question, whether the fact of the unregistered 
purchaser having taken possession, uuis conclusive evidence of notice , and the 
Full Bench decided that it was not. 

But, at the same time, we all considered that such possession was in the 
great majority of cases very cogent evidence of notice ; because every man, 
when he buys a property, is primd facie supposed to go and look at it, or make 
some enquiries about it , and if, when he makes such enquiries, he finds that 
somebody else is in possession, he ought to enquire how he came there ; and if 
he finds that he is in possession under a conveyance from the ownbr, though 
the conveyance is unregistered, he is not justified in equity and good conscience 
in buying the property himself. If he chooses to buy under such circumstances, 
he runs the risk of losing his money. 

Now this seems not to have been understood by the Subordinate Judge. 
He appears to have thought that it was not necessary to enter upon the ques¬ 
tion of notice, and he very truly says, that no evidence was given upon that 
question in the first Court. The truth is, that when the case came before the 
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first Court, the Full Betioh ease had not been decided, and it is very possible 
C1076J that neither party understood the point upon which the case should 
depend. 

We think justice requires that the case should be sent back to the first 
Court, in order that the question of notice should be properly raised and tried. 

The question will be. whether at the time when the plaintiff purchased 
in 1287 he was aware, ot ought to have been aware (within the meaning of 
the authorities) that the defendant was in possession of the property and had 
purchased under the unregistered deed ^ 

Each party w'ill be at liberty to give fresli evidence on this point, and the 
costs will abide the result. 

C’a.se Eemanded. 


NOTES. 

[ P0B8EB810M 18 NOTICE AND NOTICE DEFEATS THE PRIORITY CONFERRED BY 
THE STATUTE— 

For similar cases, see !17 Bom , 452,2 Bom. L R. 110; 9 Bom., 427 Bom. 168 , 25 
All. 366 8 All. 640 , 16 Mad . 148 , (1900) P. R 56; (188.3) P B. 169 J 

[local. 1076] 

APPELLATE CIVIL. 

The 5th September, lft84 
Present; 

SirEichabd Garth, Kt. Chief Justice, and Mr, Justice Beverley. 


Bissesuri Dabeea and others.Plaintiffs 

versus 

Baroda Kanta Roy Chowdry and others.Defendants.' 


Spectfic Relief Act, 1 of lh77, s. 42—Declaration of title—Suit by landlord 

dunnq continuance of tenancy 

It IS open to a landlord, where his title is in jeopardy from the aggressions of a neigh¬ 
bouring zamindar, and where his title may be damaged by a denial of his rights over bis land, 
to bring a suit for the purpose of having his rights declared as against such wrong-doer and 
for the purpose of being put into possession of the land as against them Womesh Chunder 
Ooopto-v. Raj Naram Boy (10 W. R., 15) explained. 

The plaintiffs, the howladars of a certain estate, had granted to certain 
persons a mm-howla in this estate In Assin 1287 these nim-koudadats were, 
after a proceeding instituted under s. 530 of the Code of Civil Procedure, dis¬ 
possessed by certain persons from their mm-hoiola. 

The plaintiffs being unable to recover rents from their nim-howl-adars, 
thereupon, brought this suit against the persons who had dispossessed their 
nim-howladars, making the mm-howladars also defendants, asking for a decla¬ 
ration of their howlai rights in [1077] the estate, and for possession “ as 
before ” of the lands from which they had been dispossessed, and for an order 
ejecting the dispossessors of their nim-howladars. 

Those of the defendants who had dispossessed the nim-howladars contend¬ 
ed, that the suit should have been brought by the nim-howladars, and that the 
land in question was within their taluq. 

• Api^l from Appellate Decree No. 645 of 1883, against the decree of Baboo Kriato 
Chunder Qhattopadhya, Subordinate Judge of Backergunge, dated the 30th of December 1882, 
levereiUgthe decree of Baboo Jogendra Nath Hitter, Munaif of Patuakhali, dated the 81st of 
Jaupiary t 882 . 
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The Munsif found that the plaintiffs were the proper persons to bring the 
suit; and that the plaintiffs were the owners of the land, and had been in 
possession thereof until ousted in 1287, and he therefore gave the plaintiffs 
possession and ordered the ejectment of the trespassers. 

The defendants appealed to the Sub-Judgo, who held: (1) that the fact 
that the howladars were unable to collect their rents on account of the wrong¬ 
ful act of the defendants, the trespassers, was not a sufficient reason to give the 
plaintiffs a cause of action against them for recovery of possession , (2) that the 
plaintiff’s’ remedy was by suit against the tenants for rent, they not being entitl¬ 
ed to possession of the land during the continuance of the tenancy of the nim- 
howladars, and that thev had therefore at present no right to sue for possession, 
or for a declaration of their title', he therefore decreed the appeal. 

The plaintiffs appealed to the High Court. 

Baboo Snnath Das (with him Baboo Kashi Kant Sen) for the Appellants, 
contended, that the present suit was clearly maintuinable under s. 42 of the 
Specific Relief*Act, and that the lower Court was wrong in throwing out the 
case on a ground which was not taken by the defendants in the Court of First 
Instance, and on which no issue was raised. 

Baboo Durga Mohun Das and Baboo Bashbehart (those, for the Kespondents, 
contended, that the present case fell within the principle of the case of Womesh 
Chunder Goopto v. Baj Naram Boy (10 W. E., 15). 

Jadgment of the Court was delivered by 

Garth, J. —The plaintiffs are the howladars of a certain estate, and they 
have let their land to certain persons as mm-[iVlH'\hoioladars , and the com¬ 
plaint which they make in this suit is, that the principal defendants have entered 
upon this land in the possession of their tenants, the mm-howladars, have 
turned the nim-howladars out, and are claiming the land as against them by an 
adverse title. Under these circumstances, as the nim-howladars have not 
brought a suit against the principal defendants, the plaintiffs have brought this 
suit against them for the purpose of having their title declared as against the 
defendants, and of being put in the same position “ as before,” which was a 
possession by receipt of rent as against the mm-kowladars. 

In order that .there should be no mistake about this, the prayer in the 
plaint is to this effect. “ That on declaration of the plaintiffs’ howlai right to 

the said land, and on ejectment therefrom of the defendants Nos. 5, 6 and 7, who 
are trespassers therein, possession as before to the whole land, as per boundaries 
given below, may be awarded to the plaintiffs.” Now the possession which 
the plaintiff had before, was not khas possession ; it was possession by receipt 
of rent from the nim-howladars, and that is the possession which they pray 
should be restored to them. 

The Subordinate Judge has entirely misunderstood the nature of the suit. 
He understands it to be a suit for khas possession. The plaintiu's, he says, can¬ 
not sue for khas possession, so long as the mm- hoioladars' title to remain in 
continues. He says, that, the nim-hovdadars are the persons, entitled to 
recover possession as against the defendants; and as this is a suit for possession 
and possession only, it must be dismissed. 

• 

In this we think he is clearly wrong. Under s. 42 of the Specific Belief 
Act, any person, entitled to any right to any property, may institute a suit 
against any person denying, or interested to deny, his right to that property; 
and the Court may, in its discretion, declare that he is so entitled, and the 
plaintiff need not sue for any further relief. The plaintiffs here, in fact, have 
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asked for the further relief, that they should be placed in the same position as 
before ” as regards the mm-hotoladars, that is, that they should be restored to 
possession as against the defendants. 

It has been contended in support of the view which the Subordinate 
Judge has taken, that this case comes within the principle C1079] of a 
decision by PEACOCK, 0. J., and Lock and JACKSON, J.L, in 10 W. E., 15. The 
question there was of a totally different character. That was a suit brought 
by the plaintiff, who was the zamindar, to recover possession of a piece 
of land which had been let to his, the zamindar’s, tenants ; and while it 
was in the possession of these tenants, it had been encroached upon by a third 
person, the defendant, who had held it up to the expiration of the tenants’ 
lease, and the answer which the defendant, the trespasser, made was, that the 
encroachment had taken place more than twelve years before suit, and that 
the plaintiff, the zamindar, was barred, because he ought to have sued within 
twelve years from the encroachment. But the Court said, no. The land was 
in possession of tenants, and if we were to hold that the landlord was barred, 
any tenant who had an interest in the land for more than twelve years might 
connive with some trespasser and so defeat the landlord’s right. The landlord, 
if he pleases, may w'ait until the tenant’s interest expires, and then bring an 
action against the trespasser. 

That case is consistent with the view which we take of this case. This is 
not a case of that kind. Here the landlord, seeing that his title is in jeopardy 
by the aggression of a neighbouring zamindar, and that his title may be 
damaged by the defendant’s denial of his rights, brings a suit for the purpose 
of having his rights declared as against those defendants, and of being put in 
possession of the land as against them. 

The case must, therefore, go back for tiie purpose of being tried ujwn its 
merits, having regard to the view of the law which wo have laid down. 

The costs in both Courts will abide the result. 

Case remanded. 


NOTES. 

C LANDLORD AND TRESPASSER DURING TENANCY— 

In (1910) 81 C , 47 . 13 C L. J,, 284. this ease was held not to apply to disputes con¬ 
cerning whether a certain piece ot land was or was not included within the holdingt>of two 
rival sets of tenants ■■it the savw landlord, as his title in either case was not in jeopardv. This 
case was approved in (1886) 13 Cal., 3 (10) , but dissented from iii (1898) 21 Mad., 288 (290), 
on the ground that the landlord had no right to possession even as .igainst trespassers until 
determination of the tenancy. 

The landlord though he is only in constructive possession can bring a suit against the 
trespasser o\en under the Specific Beli|if Act. 1877, sec 9 —15 C. W. N,, 715 (where the pre¬ 
vious cases holding to the contrary are noted) , 28 Mad., 238; 12 I. C., 190 , m (1907) 29 All., 
693, the landlord was held entitled to sue the trespasser in ejectment even two years before 
the term; the previous authorities are collected here. 

It would appear that the landlord, by suficrnig the trespasser to continue on the land, 
would be prejudicially afiected in many respects, even though the right tn possession of the 
landlord might not be affected until the determination of the term. Thus, the trespasser 
acquiring the lessee’s interest is not subject to obligations that arise out of contract alone :— 


■* 
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O'Camnor v. Foley (1906) I. I. R., 20, though he is subject to paramount rights. He is not 
regarded as an assignee from the lessee, his title resting upon the negative provisions of the 
Statute of Limitations .—Tickborne v. Weir (1892) 67 L. T., 735 0. A., Wilkes v. Greenway 
(1890) 34 Sol. Jour., 673 C. A. 

As regards the applicability of the rule in Tuik v. Moxhay, sec Be Nisbet and Potts’ 
Contract, (1906) 1 Ch 386 C. A. And when the title of the trespasser as against the lessee is 
complete, such right of re-entry of the landlord is lost as would arise on surrender by the 
lessee before completion of the term of the lease .— Walter v. Yalden (1902) 2 K B., 304.3 


[10 Cal. 1079] 

ORIGINAL CRIMINAL JURISDICTION. 


The 18th September, 1881. 
Present. 

Queen-Empress 
versus 

Shib Chundor Mitfcer. ^ 


Misdirection -Section 28 of the Charter of 1868 — Charge, Misunderstanding of. 

Merc misunderstanding on the part of bystandcis in Court, or Counsel engaged in a case, 
of expressions used by a Judge in charging a jury, [1080] (where it appears that the expres¬ 
sions Used by the Judge were such .is ought to have been understood by any reasonable man,* 
having regard to what was proved in the case, and what was said to the jury afterwards), will 
not constitute niisdirectioii 

This was a rule obtained under tWe provisions of s. 26 of the Charter, 
calling upon the law oflicers of the Crown to show cause why the prisoner 
Shib Ohunder Mitter should not lie acquitted, or why there should not be a 
now trial, on the ground that the learned Judge, Mr. Justice FIELD, who tried 
him, misdirected the jury on a point of law. 

The facts were The prisoner, who was a cashkeepor in the firm of 
Ramsay, Wakefield «& Co., was tried, at the Criminal Sessions of the High 
Court on the 17th July 1884, before Mr. .lustice Field and a common jury, upon 
certain charges of forgery, using as genuine a forged document, and criminal 
breach of trust as a servant with respect to the payment by him of certain small 
sums of money to a Post office peon ; it being alleged that certain vouchers for 
the same were altered into larger amounts by tlie prisoner, and credit taken bv 
him for sucli larger amounts. The said vouchers were for the sums of 
8 annas, 4 annas, and 8 annas, which sums were apparently altered into 
Rs. 2-8, Rs. 3'4 and Rs. 2-8 respectively. Tfie jirmcipal question *at the trial 
was, as to who made the alteration—the prisoner or the Post office peon. 

It appeared from the evidence given at the trial (Aiat the usual course of 
business, with regard to the vouchers for parcels delivered by the Post office to 
the firm, was as follows _ _ 

• Rule under s 26 of the Charter on a finding and sentence passed by FIELD, J., dated 
mh July 1884. 
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Th^ parcel, and a yellow ticket would be presented by the Post office peon 
to the Buropean assistant of tb|p firm, who would sign the yellow ticket, and 
take over the parcel, leaving the yellow ticket with the Post office peon as a 
receipt for the parcel; that a white ticket was then made out by the European 
assistant, on which was stated the amount to be paid for the parcel, and it was 
then the duty of the Post office peon to take this white ticket to the prisoner, 

the cashier of the firm, and obtain the money. 

* 

The charge against the prisoner was with regard to the forging, &o., of 
these white tickets or vouchers. ^ 

The evidence further showed that there was a book in which [108!] 
the Post office peon himself entered the parcels to be delivered, and the 
amounts to be received for the same ; and as regards this book, the sums 
entered for the parcels in question were 8 annas, 4 annas, and 8 annas, the 
^on having stated as regards the entry . " I enter the book myself, and I never 
‘ alter the entries , nor were they (the entries in question) altered when in my 
“ hands. I enter the amounts in my book.” He further stated that he did, 
in this case, take the white tickets direct to the cashier, and received the 
amounts entered in his book. As regards this latter point, Mr. Davis, the 
European assistant who made out the white tickets, said, that he did not watch 
the peon to see if he went straight to the cashier with the tickets. 

It was also proved that the peon had a sufficient knowledge of the English 
characters, and figures, to enable him to make the alteration, had he the 
opportunity to do so. 

The defence set up at the trial was, that the Post office peon might have 
been guilty of the offence, that there was no evidence, except that of the peon 
himself, to show that the peon went direct to the cashier with the white tickets ; 
and that it was very possible that he might, after having received the white 
tickets from the European assistant, have left the shop and made the alterations. 
The prisoner was found guilty, and was sentenced to three years’ rigorous 
imprisonment. 

The petition on which the rule niHi was obtained, stated that the exception 
taken to the charge of the learned Judge was that the jury was left no option 
but to convict, having regard to the way that the Judge directed the jury, viz , 
by saying : “ There is no evidence that the jieon could make the English 2’s. 

and 3’s,” and that upon the prisoner’s counsel drawing the attention of the 
learned Judge to the peon’s own evidence, and of his book, and to the evidence 
of Mr. Davis that the peon knew the English character and figures, the learned 
Judge replied ■ “ i know that, still T maintain that there is no evidence that the 
peon could make the figures 2 and 3 in the vouchers, and could write English,” 
or words to that effect. 

At the hearing Mr. Allen appeared in support of the rule, and Mr. Phillips 
(the Standing Counsel) for the Grown. 

Mx. Allen supported the rule on the affidavits of seven persons, Ct082] 
five of whom composed in part the jury, but did not seek to use the affidavits 
of the jurymen, further than as the evidence of persons who heard what was 
said by the learned Judge, and to supplement any defect that there might be 
in counsels’ notes (A the trial; and he stated that he did not seek to use them 
in mrder to show that the jury had been influenced in the conclusion they had 
come to; there were also further affidavits of the attorney for the defence, and 
his <dOrk; on these materials it was contended, that when it was the contention 

I- 
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of fcho defence that the motive, ability, and opportunity of the prisoner, 
and the peon to commit the forgeries were the^ same, the opinion expressed by 
the learned Judge on that most vital point in the case could not have failed to 
affect the verdict of the jury. 

[Mr. Phillips. —The note taken by the counsel for the Crown as to this 
point is no evidence that the peon was able to alter the figures in vouchers, 
to write there 2’s. and 3’s. in the vouchers.”] 

[Field, J.—What I said, was, that “ there was no evidence that the 
figures on the back of the vouchers were in the peon’s handwriting.”] 

I never contended that there was evidence that the peon altered the figures 
on the back of the vouchers. My point was, that it was for the prosecution to 
prove that the prisoner was the man who did so, and I said that they had not 
proved it, because the motive in the case of both persons must be said to be 
equal, and the ability equal, and, under the circumstances, the opportunity equal. 

[Garth, C J. —What you fail to show to me is that the Judge conveyed, or 
intended to convey, to the jury that the man could not write English. What 
1 understand him to have said was, that there was no evidence that the man 
could have made those alterations.] 

[Field, J.—That was what I intended to convey to the jury ] I under¬ 
stood your Lordship to say that there was no evidence that he had the manual 
capacity to do it, knowledge of the English language to do it. 

[Field, J.- -How could I have said that Mr. Allen ^ What I Said was, that 
there was no evidence that the dAk peon did alter the figures , then you inter¬ 
rupted mo, and said that a comparison of [1083] handwriting would show 
that the altered figures were more like the peon’s handwriting than the 
prisoner’s. I said “you have given no evidence to show that the figures are 
in the peon’s handwriting. The books are there, and the jury can look at 
them.” The jury did not look at them.] 

[Garth, C J.--1s it not because the jury misunderstood what the learned 
Judge said, that there is a misdirection , what do you say we ought to do ?] 
I say the Court should order a new trial On the question of fact there are 
seven affidavits which all point that the meaning of the words used by the 
learned Judge was, ability to write the figures, the affidavit of the other aide 
does not deny this. 

[Field, J.—If there was such a misunderstanding I sViould at once 
state that 1 should wish a new trial to be had.] 

Mr. Phillips (for the Crown).—I don’t think the Court has power to order 
a new trial, see the case of the Queen v. Hambole Chunder Ghose (I. L. R., 1 
Cal., 207). 

There is nothing in this proceeding which cornea within a. 26 of the 
Charter. The Advocate-General has not certified that there is an error in 
point of law, but he says that the matter ought to be further considered. There 
was no point of law decided by Mr. Justice FIELD which this Court can interfere 
with-; the Judge told the jury, that the peon could [not?] make the figures 
on the voucher—what is the point of law tfiere ? I dispute the tact that a 
* pure point of law has been decided , it can never have been intended that the 
evidence in the case should be laid before the Advocate^General; he can only 
deal with points such as want of jurisdiction, or illegality of the sentence. 
As to the misdirection, I take it the statement of the learned Judge is conclu¬ 
sive on the point; the question is between the Judge and by-standers, and the 
Judge's statements must be taken to be correct. See Reg. v Pestanji Densha 
(10 Bom. H. C., 75) ; Queen v. Aaron Mellor [27 L. J. (M. C.) 121 (131).] 
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The case of the Queen v. Barnbole Chunder Ghose (I. L. B., 1 Cftl., 307) 
is of the same description as ^he present; it is a question of withdravsring 
evidence from the jury. On p. 217 it is laid down [1084] that the Court has 
no power to order a new trial, and no power to send the case back to the 
original Court. 

The misdirection imputed is absurd on the face of it, for the Judge, 
having started with the radical incapacity of the one to do it, then is said to 
have gone on to discover which of them had the best opportunity to do it. 

If notwithstanding this the Court should think that there was a mis¬ 
direction, then I submit your Lordships should review the case, and see what 
alteration in the sentence should be made. The sentence could not be 
diminished, and, therefore, altering the sentence must be an acquittal, for the 
power given to the Court in tliese cases is only “to deal wjtli the sentence.” 
The affidavits of the other side do not show tliat the whole charge was 
misleading, but only go to the effect of a particular expression used. Misunder¬ 
standings are no good ground for a new trial, for, if the> were, any person 
friendly to the prisoner could come foiward and sav that he misunderstood 
the Judge, and obtain thus a new trial. 

The following were the Judgments of the Court. 

Garth, C.J. (Pbinsep, J., cmieiminq) after stating the facts continued 

The prisoner in his petition, in which he partly founded his application 
for a rule, alleged that the learned Judge, in his charge to the jury, directed 
them, that th*fere was no evidence before them that the ijeon could make the 
English 2’.?. and and that, whereupon Mr. Alleii, prisoner’s counsel, 

immediately drew the attention of the learned Judge to the peon’s own evidence 
and of his dak book, and to the evidence of Mr Davis, that the peon knew the 
English characters and figures ; the learned Judge replied . “ I know that; still 
I maintain that there is no evidence that the peon could make the figures 2 
and 3 in the vouchers and could write English figures,” or words to that effect, 
and the petition further stated, that the learned Judge, throughout Ins charge 
to the jury, said nothing to alter or modify the effect oi his own directions. 
The statements in the petition were verified, not only hv the prisoner 
himself, but also substantially by the prisoner's attoiney and his attorney’s 
[1085] clerk, and by five of the jurymen. Having regard to the circumstances 
under which the charge was made, and to the obvious and acknowledged fact 
that the forgery of the figures must have been the work of the prisoner or the 
peon, the alleged misdirection, if it was one, there is no doubt had relation to 
a material part of the case • and we have done our best to ascertain, from the 
notes of counsel and of the learned Judge himself, what was really said at the 
time of the alleged misdirection. We are bound, of course, in a case of alleged 
misdirection, to give all due weight to the statement of the learned Judge 
himself as to what he really said to the jury , and it was very remarkable how 
very little difference there was in the notes of counsel on one side, and the 
statement of the learned Judge. The learned Judge stated that what he told 
the jury was, that there was no proof that the postal peon did make the 
alterations^ in the vouchers, and that he meant to convey to the jury, not that 
the prisoner could not write the figures, because, it was clearly proved that 
the peon did know English, but that he intended to convey to the jury that 
there was no evidence .that the peon did, as a matter of fact, make, or, by 
leaving the shop, have an opportunity of making the alteration in the vouchers: 
that it was not shown that the peon had left the shop, for an instant, or that 
he had access to pen and ink, or any opportunity of making the alterations in 
^6 vouchers. When we look at Mr. Allen’s own note of the Judge’s charge 
and alleged miedirection, we found these words : “ Field, J„ charges jury 


762 



SHIB 0HXri!7D£B [1884] I.L.R. lO Cat 

" thart no ovidonoe that peon able to alter figures in vouchers, to write these 
** 2’s and 3*8 in the vouchers. Allen draws Judge’s attention to evidence 
**of peon and postman’s book.” Then, further on. "Court says no 
evidence that peon wrote these figures; ” then Mr. Phillips' note is much to 
the same effect, and later on in his charge to the jui’y the Judge told them 
that the postman’s book was on the table, and that if they thought fit they 
had an opportunity of comparing the writing in that book with that on the 
altered vouchers, and that, if they thought those altered vouchers resembled 
the writing in the book, they might give the prisoner the benefit of the com¬ 
parison. In the first place, we have to consider what really was said by the 
learned Judge, and, l 1086] in the next place, what any reasonable man, 
having regard to what liad been jiroved, and what was said to the lury 
afterwards, should have understood from tlie Judge’s charge. It is plain, we 
think, from Mr. Allens own note, that when the Judge told the jury that there 
was no evidence, he did not mean to tell them that the prisoner could not 
write the figures 2 and 3, because it not only appeared in the Judge's own 
notes that he could, and also in the postman’s book written in English by the 
peon himself, but Mr Alim called the learned Judge’s attention to that fact, 
when the Judge, without doubting or denying it, said “ I know that, but 
still I maintain there is no evidence,” etc , and he afterwards left the book to 
the ]ury to draw any inference from it in favour of the prisoner |lie> might 
think proper, and did not withdraw from their considerations what Mr. Allen 
contended w'as evidence of the peon’s manual capability of writing the altered 
figures. It seems, therefore, that what the learned Judge told the jury, and 
meant to point out to them, was, first, that there was no evidence that the 
peon did, as a matter of fact, make the alterations , and, secondly, that there 
was no evidence that he could have made, that is, have had an opportunity, or 
facility, for making the alterations , and wo think that no reasonable man* 
ought to have construed his words in other than that souse. That being so, 
we consider that there wa*- no misdirection . and, as in the case it is not shown 
that in his charge to the jury the learned Judge committed any error of law, 
we consequently discharge the rule. 

Field, J.- I concur in the above judgment. 1 desire merely to add 
that I had wished to put before the jury, first, that there was no evidence 
to show that the ddk peon had, as a mattei of fact, made the alterations , 
and, secondly, that there was no evidence that he had an opportunity of 
making them. I understood Mr. Alloa, w'ho defended the prisoner earnestly 
and with much ability, to press upon me that the diik peon’s book was 
evidence that the ddk peon did, as a matter of fact, make the alterations in the 
tickets or pay orders. In that I dissented fiom him. It had been brought 
out in the rfak peon’s evidence, and in Mr. Allen's address to the jury, that 
the ddk peon could write English, and was manually capable of making the 
figures. I had thought there could be no possible doubt upon this point; 
£10873 but in the course of the conversation that followed, when Mr. Allen 
drew my attention to the book, I think it possible that he and 1 were speaking 
of the peon’s ability to make the alterations in different senses, he ha^ng in his 
mind the manual ability of the peon to write the figures , I having in my mind 
his ability, depending upon opjiortunity or facility , and it was with reference 
to this last ability that I pointed out to the jury that £here was no evidence 
that the peon had left the shop ; while if there was such evidence, the jury 
would be bound to give it their careful consideration. On the whole, I see no 
reason to believe that 1 said to the jury anything that could reasonably have 
been misunderstood. I may observe, in conclusion, that I entertain no doubt 
that the verdict of the jury was correct. 

Buie discharged. 
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APPELLATE CIVIL. 

The 1st September, 1HS4. 

Present: 

Sir Richard Garth, Kt., Chief Justice, and 
Mr. Justice Beverley. 

Gowri Koer.Plaintiff 

versus 

Audh Koer and othora.Defendanta.'' 

Res ludicata— Deasim on a point of law subsequently disapproved of 
by a Full Bench can be pleaded as i-es judicata. 

Where a Division Bpnch of the High Court decided, as a point of law, that a property 
had not passed under a certain deed of sale, and, subsequently, the decision on that point of 
law was in another case disapproved of by a Full Bench ; the decision of the Division Bench 
(where the same plaintiff has again sued to recover the same property relying on the same 
deed of sale)' is no less a res jndteata, because it may have been founded on an erroneous view 
of the law, or a view of the law which a Full Bench has subsequentlj disapproved. 

This was a suit to recover possession of certain shares in several villages, 
on the allegation that the plaintiff, Gowri Koer, had purchased such shares 
under a kobala, dated the 26th July 1870, from Lalbehari and Ramkhelawan 
Singh. At the tune of the institution of the suit, the vendors were dead, and 
t their sons, and one Audh Koer, who was in possession of some of the property, 
were made defendants. 

[1088] The plaintiff stated that Lalbehari Singh had acquired the disputed 
properties as the reversionary heir to Mussamat Naraiu Koer, the widow of 
one Jaisredut, and that he (Ejalbehari), after having sold the property to her, 
had, on the 25th December 1881, in fraud of the sale, settled these proiierties 
on the defendants. 

It appeared that in August 1872 the present plaintiff, with Ramkhelawan 
and Kirit Narain, had instituted a suit against Lalbehari and Audh Koer in 
substance to obtain, by virtue of an assignment from Lalbehari, possession of 
these very properties now sued for (of which properties Lalbehari had never 
had any sort of possession). the suit iii its terms was, however, framed for the 
purpose of obtaining possession of a portion of the assigned properties, and 
also to obtain a declaration of right of ownership to another portion of which 
they asserted they were then in possession of. This suit was dismissed by the 
Court of First Instance, and, on the 11th December 1873, the High Court, on 
appeal, BamkheUiwan Singh v. Oudh Koer (21 W. R , 101), affirmed that deci¬ 
sion stating that Lalbehari, at the time that the assignment to Bamkhelaumn, 
Kirit Lalfand Gown Koer had been made, hafl never been m pos^fiession of the 
properties assigned, and that he could not, therefore, pass the property ; that, 
u/ndet' such circumstances, the assignments were only evidence of contracts to he 
perfarmed in 'the future, and upon the happening of a contingency of which the 
purelMser might possibly claim specific performance ; that hefcae Lalbehari could 
be in ia position to specifically perform his contracts, he must first recover the 
property from Audh Koer ; that possibly a Court of Eqmty, in order to avoid 

* Ap{>sal hom Original Decree No. 84 of 1888, against the decree of Baba Eoylas 
Obon^sr Hukberji, Judge of Tirhoot, dated the 19tb of January 1868. 
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circuity and muitipUctiy of actions, might tightly allow the plaintiffs in one 
action to sue Lalbehari for specific performance, and on the footing of his right 
to sue Audh Koer to cover the property necessary for the performance of those 
contracts, but that even tf the facts had been such as to justify the Court in 
dealing with the suit in that way, tl would have been still incumbent upon 
the plaintiffs to establish their right to specilic performance as against 
Lalbehari. But inasmuch as the Court fomid the rights of liamkhelawan 
and Kirit Narain against Lalbehari rested upon a difcreut foundation from 
[1089:1 those of Gown Koer, it held that the suit was biul far misjoinder of 
causes of action, the suit was, therefore, dismissed, as far as it regarded the 
plaintiffs, Mamkhelawan and Kirit Narain, they not having been in a position 
to obtain specific performance, inasmuch as no consideration for their alleged 
contracts had been proved, hut as regarded the case of Goicri Koer, it having 
been alleged that she had paid consideration money for her contract loith 
Lalbehari, it was held that she possibly might have been entitled to specific 
performance, had she brought the suit against Lalbehari and Bamkhelawan, her 
joint contractors, but that having only sued Lalbehari, hci rights could not be 
adjudicated upon in that suit, and they dismissed it ivUhout prejudice to her 
right to bring afresh suit upon the same cause of action. 

The plaintiff, relying on her rights being reserved under the decision of the 
llth December 1873, brouglit this present suit for the purposes firstly above 
mentioned, omitting to frame it as one for specific performance, and the defen 
dants, relying on the effect of the decision of 1873 (which is fully set out in 
21 W. B., 101), set up that decision as a plea in bar to the plaintifif’s suit. 

The Subordinate Judge held as to the question of res judicata, that the 
suit was not barred by s. 13 of the Code, for although tiie disputed properties 
had been the subject of previous litigation, and the present plaintiff's suit had • 
been dismissed by the High Court, yet the validity of hoi present kobala had 
never been finally determined in that suit, tiie suit having been thrown out for 
misjoinder of causes of action, and dismissed without prejudice to lier right to 
bring a fresh suit upon the same cause of action . but on the merits he decided 
the case in favour of the defendants. • 

Tile plaintiff api>ealed to the Iligli Court, and the defendants cross-apjiealed 
as regarded the question of res judicata. 

Mr. 0. C. Mullick, Bahu Chundei Madhub Ghusc, and Babu Koruna 
Sindhoo Mukerji for the Appellant. 

The Advocate-General (Mr. Vau^, Mr. Evans, Mr C Gtegoiy, Babu 
Mohesh Chunder Chowdhry, Babu Umakali Muoker/i and Bahu Aubinash 
Chundcr Banerji for the Respondents. 

The JudOmout of the Court was delivered by 

[1090] Garth, C. J .—The plaintiff in this suit seeks to recover certain 
property under a deed, dated the 26th .luly 1870, by winch it was conveyed to 
her by two persons named Bamkhelawan and Lalbehari. 

Lalbehari, it was said, inherited it from a lady named Narain Koer, who 
died about the month of March J870. Bamkhelawan had derived a portion of 
the property from him, and they both professed by tliis deed of sale to convey 
the property to the plaintiff. 

It s^ms that in the year 1871, the plaintiff, as well as Bamkhelawan and 
Lalbehari,^ brought a suit against the defendant, Mussamat Audh Koer, to 
recover this very property, and her suit was dismissed. The case then came 
up before the High Court, who affirmed the decree of the Court below. 
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There are, therefore, at the threshold of the ease, two points which the 
plaintiff has to establish. In the first place, she must show that the decree 
which was pronounced in the suit of 1871 is not a res jiidicata in this suit; 
and in the next place, she must show that the deed of 26th July 1870, under 
which she claims, is a bond fide conveyance. 

I will deal first with the question of res jvdicata. 

The suit of 1871 was brought, as 1 have already said, by the plaintiff and 
her vendors, under the deed of 1870, to recover possession of the property 
from Mussamat Audh Eoer; and the Judges in the High Court, who heard the 
case, decided against the claim of the present plaintiff', upon the ground that 
nothing could have passed under the deed of 1870, inasmuch as the vendors 
had not the property in their possession. And they cited as an authority for 
that proposition two cases in the Privy Council— Banee Bhobosoonderee 
Dasseah v. Issur Chunder Dutt (11 B. L. E., 36), Baja Sahib Brahlad Sen v. 
Baboo Bvdhu Singh (2 B. L. B., 117)—which have been since considered in 
this Court by a Full Bench, Naratn Chunder Chuckerbutiy v. Datarum Boy 
(I. L. E., 8 Cal., 677), which decided that the Privy Council did not mean to 
lay down any rule of the kind. 

L1091] The learned Judges, however, in the suit of 1871, having decided 
upon this ground, go on to suggest in what way the suit might possibly l«ave 
been brought. 

They say that " possibly a Court ot Equity, in order to avoid circuity and 
multiplicity of action, might rightly have allowed the plaintiffs in one action 
to sue Lalbehari for specific performance of their contract with him, and also 
‘'upon the footing of his right to sue Mussamat Audh Koer to recover that 
property needed for the performance of the contract.” 

But they go on to say that as the suit which had been brought was not 
of that character, and as they could not deal with the case as if it were a suit 
of that kind, they must ^dismiss the suit upon the first ground, namely, that 
nothing passed to the plaintiff under the conveyance of the 26th of July 1870. 

At the same time they say that their decision is not to affect her right, if 
any, to bring a suit for specific i^eiformance, should she think fit to do so. 

This we take to be the true meaning of their decision ; and it, therefore, 
amounts to a judgment, that the plaintiff' could not recover under the deed of 
1870, because that deed passed nothing 

It is true that since that time a Full Bench of this Court have considered 
that the law as laid down by these learned Judges was incorrect. We held 
that although a person may not have property in his possession, he is never¬ 
theless competent to convey it; and we considered that the cases in the Privy 
Council vsere by no means oppoged to that view of the law. 

But although those learned Judges may have made a mistake in point of 
law in the decision fit which they arrived in 1873, their decision upon the 
point at issue is nevertheless a res judicata as lietween the parties, and it is no 
less a res judicata, because it may have been founded on an erroneous view of 
the law, or a view of the law which this Court has subsequently disapproved. 

We consider, therefore, that this point must be decided against the 
plfdn tiff , aAd that is fatal to her suit. 
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[The learned Judge then entered into the merits of the case, and decided 
that the appeal by the plaintiff must also be dismissed on the merits.] 

Appeal dismissed. 


NOTES. 

[ ISSUES OF LAW-RES-JUDICATA- 

jl It has been, in some oases, too broadly stated that there can be no bar of res puiicata on 
questions of law, on the various grounds that a Court is not bound to repeat errors of law, 5 
Mad , <104,11 Mad , 393 ; that there cannot be for particular parties, a different law for ever, 
29 Bom., 669 , that what is law for one must be law for all , that a decision cannot alter the 
law of the land, 16 C. L. J. 154 

In (1909) 11 C. L. J. 461 (471, 472) Mr Justice MOOKKKJEB indicated the limits within 
which the bar of res judicata, is applied to adjudications on issues of law “ In one class, 
parties may seek to litigate again the same cause of action as had been decided between them 
in a prior suit, in another class, the dispute may relate to ni.itters which have been 
already in controversy and formed the subject of consideration in the previous suit although 
the causes of action in the two suits may be distinct. In the former class of cases, the 
application of the rule of les judicata is obviously justided on principle , in the latter class of 
cases, the estoppel ought to be limited to matters distinctly put in issue and determined in 
the prior action and it should further be restricted to questions of fact or mixed questions of 
fact and law, for if it was extended to pure questions of law, a Couit might find itself m the 
position that in so far as certain parties arc concerned, it is irrevocably bound to adhere to a 
proposition of law laid down in a previous suit ” This has been ro-aflirmed in (1910) 13 C. 
L. J. 119. 

“ Though verdict estoppels apply ni a different, as well as m the same, cause of action ’ 
it must not be suppo.sed that the parties would be estopped by a judgment in one cause of action 
from disputing, in another cause of action, the doctrines of law applied in the first. The facta 
decided iii the first suit cannot be disputed, and for the purpose of the conclusivenoss of 
those facts, but no further, the law applied must be accepted Thus, if a decree in a suit to 
declare a mortgage invalid proceed upon the cunstitutionalitv of a statute, the parties cannot 
afterwards deny the validity of the statute in question, when the mortgagee attempts to fore¬ 
close. But it could hardly bo true that they could not raise the question again in a suit 
upon a different subject-matter , and the same would appear to be the case with regard to any 
other question concerning the state of the law. What is law for one must be law for all, and 
there could be no advantage in extending the doctrine of res judicata to such cases ” — Bigeloio 
In Estoppel, (1913) VI Edn., pp 112,113 

The decisions in the following cases either support, oi, proceed upon, this distinction. 
Prior adjudications, thouqh eironeous by reason of Jiavtngproceeded upon an enoneous view of 
ttie law, were held binding in these. 

(a) that a certain clause in a kabuliyat is valid —(1901) 28 Cal ,318, 

(b) that a certain customary due was payable in respect of a tenancy .—(1912) 15 I. C. 

837 ; see as to interest, 32 Cal., 749, • * 

(d) decision as to mode of payment of rent whether by instalments or in one lump 
sum annually .—(1897) 26 Cal., 571 1 C. W N. 687 j as to whether a certain 
amount is payable as rent, see :—(1902) 16 C L. J., 124 ; and the amount of 
interest payable on arrears of rent is not within the rule of res judicata (1906) 
32 Cal,, 749. 9 0. W.N., 466, nor is the limitation applicable to arrears of 
rent:—(1897) 22 Bom,, 669 ; (1913) 19 C. L. J., 34. 

(c) that certain circumstances amounted to eviction -(1910) 13 C, L. J.119. 


767 



IXJS. to Oal^ 


GOWBI KOBE «. AUDH KOKH Ac. [1884] 


(/) Construction of doctments, that they afiected or did noii afiect certoia osUte# or 
parties or previous documunta:—(lUll) iS Gt W. N. 803 . 15 0. L. 3. 180 . 14 
I. C. 465 (ooQstruotiou that a document had no ellectual binding poyror); 
10 Cal. 1087 (that a certain property did not pass under a deed of sale); (1897) 
21 Mad., 18 (validity of a mortgage and the extent to which it was binding); 
(1900) 11 C. L. J. 461 (construction of a will); Badar Bee v. liabib Merican 
Nuordin (1909) A. C. 818 {ditto); (1911) 9 M. L. T. 819 (that a certain will did 
not revoke prior wills); (1901) 28 Cal. 818 (validity of a particular clause in a 
Kabuliyat) , (1906) 29 Mad., 225. % 

{(j) finding as to the validity of adoption in a former suit (1893) 15 All. 827, approved 
in (1896) P. E. 65. 

(h) that the Court had, or had not, lunsdiction, (1882) 1’. R. 64, but see Toron^ 
Hallway v. Toronto Corpomltow (1908) A. C. 809 at 815 where a Court having 
jurisdiction only to determine whither an assessment of certain kinds of pro* 
perty was too high or too low, but not to determine the liability to assessment, 
the fact of its having assessed a certain property was held to be no bar as 
regards its asaessahility 

In the following, the bar of t es judicata was Iwld not to apply .— 

(a) A purchaser of property having paid niaintcnaucc charged thereon recovered it 

from the seller who was personally bound bv law to pay it. In the subsequent 
suit against the scUei for rocover;iiig subsequent payments, this was held no bar 
to his pleading his non-liability .—(1907) 80 Mad. 468; 17 M. L. 3. 250. 

(b) In 28 Mad. 517 ; 16 M. h. J. 466, the differeiico between the subjeot-matter of the 

two smts was held to prevent the rule of res judicata applying. An issue iii 
both the suits was whether a certain person, who was the plauitiE in both suits, 
was validly appointed co-trustec , by another who was a defendant in both the 
suits, the hrst suit was to declare that the trust property was not liable to 
satisfy a certain decree ; the second was to declare hi.s co-trusteesbip 

(c) Liability of certain property to attachment, (1912) 89 Cal. 848. 16 C. W. N 621. 

16 C L J 154. 14 I. C. 124. 

(d) Decision on right to partition, and subsequent suit for culLitoral succession,—11 

Mad 398 (bVs on this i/wA'iM (Jhand (1894) p. 82]. 
fe) Bight to erect temple etc., withiii the customary limits of the lenkaUii prixiession.— 
5 Mad. 304 (this has been adversely criticised). 

In a very elaborate judgment, Mr Justice SUND t84 AVVAB in (1911) 9 M. L. T. 487, fully 
dealt with the question oi res judicata as applicable to Content Decreet and 
stated that “ a consent decree cannot be impeached on the ground that it was 
erroneous in law because it is open to parties to decide questions of law and of 
fact ootweou thoiiisclves bv consent m the maiiucr they deem best,” and that it 
was similar to the award on .irbitratioii. Bee also 80 Bom., 895 } 
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[1093] APPELLATE CIVIL. 


The 8th August, 1884. 

Present• 

Mr. Justice Prinsep and Mb. Justice Macpherson. 

Nuddyai’ Chand Shaha and others. (Decree-holders) Appellants 

versus 

Gobind Chunder Guha....(Judgment-debtor) Respondent * 

Decree, Evidence inadmissible to explain the teims of — Evidence—Execution 

■ proceedings. 

When the terms of a decree are uncertain, it is not coinpotent to the Court of execution 
to make any inquiries, by taking oral or doeuineiitar> evidence, to ascertain the meaning of 
such terms 

This was an application for tlie execution of a decree passed by the High 
Court on the 20th December 1867. One of the objections taken by the judg¬ 
ment-debtor before the Court of execution (the Subordinate Judge) was that 
tJie decree was indistinct, inasmuch as it did not mention the names of the 12 
tenures in respect of which the High Court had directed the apportionment of 
costs in the suit. The Hubordinate Judge, however, was of opinion that the 
decree was quite clear, and that the tenures in question could be ascertained 
from it. With that view’ he proceeded to record a mass of evidence, oral and 
documentary, and, on the 23rd May 1882, allowed the decree-holders costs to 
the extent of Rs. 1,427-3 and interest thereon. On appeal, the District Judge 
remanded the proceedings for the trial of fresh issues, and ultimately, on the 
6th January 1884, passed the following order •—“Recoverable fiorn Gobind 
“ Chunder Guha, plaintiff (judgment-debtor) by the defendants (decree-holders) 
“ or their successors whose names are mentioned in column ' the sum 
“ of Rs. 473-2-3.” Against that order tlie decree-holders appealed to the High 
Court, and it was among other things contended on behalf of the judgment- 
debtor in cross-appeal that the decree was indefinite, and, therefore, incapable 
of execution, and the lower Courts were wrong in admitting new evidence. 

Babu Durga Mohiin Dass and Babu Bhohani Churn Dutt for the Appellants. 

Babu Troilokya Nath Milter for tlie Respondent. 

[1093] The Judgment of the Court (Prinsep and Macpherson, JJ.) 
was delivered by 

Prinsep, J, —The present apjieal relates to the execution of a decree of 
this Court, dated the 20th December 1867, passed on an application for review 
of judgment. Under this decree certain costs were given to the parties in a 
manner to which reference will be presently made. Objections have been 
taken by the judgment-debtor (respondent) to tjie right of the decree»holder to 
execute the decree ; and as these go to the root of the present proceedings, we 
have to consider them before we consider the case of the appellant. 

In the first place, an objection is raised that the execution of the present 
decree is barred by limitation. 

* Appeal from Appellate Order No. 117 of 1884, against the orders of J F. Bradburv, 
Eaq., Officiating Judge of Backergunj, dated the 14th of September 1883 and 5th of January 
1884, reversing the order of Babu Baui Madhub Mitter, Subordinate Judge of that district, 
dated the Sard of May 1882 
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It appears that the first Court, in May 1881, held that execution was 
barred by limitation. But on appeal to the District Judge it was held, on the 
14th June 1881, that execution could proceed : and the case was returned to 
the lower Court. Against that order no further appeal was made. It is now 
contended that it is not competent to the judgment-debtor to ask us to consider 
the question of limitation, his right to appeal against the judgment of the 
District Judge having ceased to exist. We find it unnecessary to determine this 
point, because, on another point, we think the execution cannot proceed. 

The judgment-debtor (respondent) objects that, from the indefinite terras 
of the decree of the 20th December 1867, it cannot be executed 

The suit was brought by the judgment-debtor (respondent) to resume 
certain subordinate tenures, on the ground that they had become void in 
consequence of his purchase at a revenue sale of an misnt tenure within which 
they were contain^. There were 73 defendants in that suit, out of whom 
only 36 contested the suit in the Court of First Instance , and out of these 36, 
only 26 defendants appealed to the District Judge. In the appeal to this 
Court, in which the decree now under consideration was passed, only 23 defen¬ 
dants appiealed. The result of that case was that certain tenures specified were 
declared to be void , and in this respect the plaintiff’s case was decreed. The 
decree goes on to state “ It is further declared that, so far as the case [1094] 
“ relates to such portion of the howdah Kaloo Seal, and the eleven remaining 
“ tenures recorded as hereditary howlah and nifn-howlah tenures at the first 
“ settlement, as concerns the special appellants, the appeal is decreed ” : that 
is to say, the plaintiff’s case was dismissed. “ And it is ordered that the 
" plaintiff, respondent, do pay to the defendants, appellants, in proportion to 
“ their respective interests in the claim against them, the costs incurred by 
“ them in this Court, to be ascertained by the lower Court by adding to 
“ Rs. 23-10 annas, as per details specified in the margin, the full amount of 
“ pleader’s fees in Special Appeal No 2290 of 1866, and one-fourth the amount 
“ of pleader’s fees in this review, and stamp for petition of appeal in proportion 
“ to the value of that portion of the 12 remaining tenures as to which this 
“ appeal is decreed, to be ascertained by the lower Court in execution.” The 
decree of the Court, therefore, left it uncertain what were the particular 11 
remaining tenures to which the order referred. It also left it uncertain what 
were the exact shares in those tenures which were held by the special appel¬ 
lants. And further it left it uncertain what the value of those shares w'as, so 
as to enable them to be taken into account as against the value of the entire 
claim made by the plaintiff in calculating the amount of costs due. It is true 
that the decree states that those 11 tenures were “ recorded as hereditary 
howlah and mm-howlah tenures at the first settlementbut the record of 
that settlement concerns 24 tenures. Therefore, on the face of the decree, 
there are no means of ascertaining to which 11 tenures it refers. We think, 
therefore, that, inasmuch as it is uncertain to which 11 tenures the decree 
refers, the decree cannot be executed. It is not competent to the Court of 
execution to make any enquirips by taking oral and documentary evidence, as 
it has done, to ascertain the particular 11 tenures referred to. If it were 
necessarv to offer any reason in support of this opinion, it would be sufficient 
to point to the protracted and elaborate enquiries which have taken place in 
the lower Courts, and the difference of opinion which has arisen, in ascer¬ 
taining this particular point, to show how impossible it would he for a Court 
execution to determine a matter of this description. 

The appeal is therefore dismissed with costs. 

. - Appeal dtamiiBe^ 
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APPELLATE CIVIL. 

[1093] The 1st September, 18di. 

Present: 

Mr. Justice Mitter and Mr. Justice Pigot. 

Barhamdeo Narain Sing.(Defendant) Appellant 

versus 

Mackenzie and another.(Plaintiffs) Respondents." 

Issue, Determination of, unnecessary, by Court of First Instance — Unneces¬ 
sary issue—Civil Procedure Code ( ict XIV of 1882), s. 204. 

Ill a suit for ejectment by a landlord against his tenant the following amongst other 
issues were raised, vm., whether the notice alleged was sufficient, and whether the defendant 
was entitled to a right of occupancy The Court of First Instance dismissed the suit, finding 
upon the admitted facts that the notice alleged was insufficient, but also decided the other 
issues raised, and held rhat the defendant was not entitled to a right of occupancy. 

Held, that the finding upon the question of notice based upon the admitted facts being 
sufficient to dispose of the whole case, the Court erred in proceeding to determine any other 
issues raised in the suit, t 

This was a suit brought by the plaintiff, who was the ticcadar of the village, to 
eject the defendants, after service of notice, from some 17 bighas of land in the 
district of Ghapra. The defendants, inter aha, contended that the plaintiff’s 
alleged »iotice was bad and invalid, and that they had a right of occupancy in 
the disputed land, and could not therefore be ejected. 

The Munsif dismissed the plaintiff’s suit on the ground of the insufficiency 
of the notice, but proceeded to give his finding upon the other issues raised in 
the case, amongst other things holding that the defendants were not entitled to 
a right of occupancy in the land as alleged by them. 

The defendants thereupon appealed against that finding, but the lower 
Appellate Court affirmed the decision 4nd decree of the Munsif. 

The defendants specially appealed to the High Court. 

The question as to the sufficiency of the notice was not raised in the appeal, 
and the sole question argued was, as to whether the Munsif acted rightly in 
determining other issues in the case after he had found that the notice was 
insufficient, as the decision of that point was sufficient to dispose of the case. 

[1096] Babu Chuiider Madhub Ghose, Babu Gurudas Banerjee and Babu 
Degumbur Chatterjee for the Appellant. 

Mr. A. P. Handley (with him Babu Sharoda Charan Mitter) for the 
Respondent cited and relied on Tarakant Bannerjee v. Puddomony Dossee 
(5 W. R. P.C., 63). 

The Judment of the High Court (Mitter and Pigot, JJ.) was delivered by 

Mitter, J. (Pigot, J., concurring). —These appeals arise out of suits insti¬ 
tuted by the plaintiff, who is the lessor of the mouzah in which the lands in 
suit are situated, to eject the defendants from ffheir holdings. • 

• Appeals from Appellate Decrees Nos 324 —329 of 1883, against the decree s of Babu 
Koylash Ghundei Mukerji, First aubordmate Judge of Tirhoot, dajied the 17th of November 
1882, affirming the decrees of Babu Kopali ProsunnaMukerji, Munsif of Sitamarhi, dated the 
20th of December 1881. 

t Mr. Justice Saroda Churn Mitter in (1904) 9 0 W. N. 60 thus observed upon the 
headnote !-“'‘I may observe that the headnote in 10 Cal 1095 is not accurate. The judgment 
of the learned Judges shows that the finding as to the nature of the defendants tenancy was 
directed to be expunged as unnecessary and not as erroneous. 


6 OAL.—96 
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Amdhgst other pleas, the defendants pleaded want of sufficient notice, and 
set up their right of oooupanos^ in bar of the plaintiff’s claim for ejectment. As 
regards the notice, the admitted facts are these: The notice itself is dated 
19th Bysack 1288, corresponding with the 3rd May 1881. The notice informed 
the ryot that he was to quit his holding within seven days. It was served on 
the ryot on the 23rd Bysack 1288, corresponding with the 7th of May 1881, and 
the present suits were broughb on the 13th of May 1881, that is to say, one 
day before the term given in the notice expired. Upon both these points issues 
were framed by the Munsif, who came to the conclusion that the defendant’s 
plea, as regards the insufficiency of notice, was fully made out, but the Munsif’s 
finding was against the defendants, the ryots, upon the other issue, mz., as to 
whether or not they had acquired a right of occupancy. The Munsif upon his 
findings dismissed the plaintiff’s suit. It is quite clear that the order of dis¬ 
missal is based upon his finding upon the question of notice. Against that 
decree the ryots (defendants) appealed, and the Subordinate Judge on appeal has 
affirmed the decision and the decree of the lower Court. One of the points 
raised before the Subordinate Judge was that it was unnecessary for the 
Munsif to record any finding upon the question whether or not the defendants 
had a right of occupancy, because the Munsif’s finding, that the notice upon 
the defendants was insufficient, was quite sufficient to dispose of the case. The 
[1097] Subordinate Judge oveiTuled this obieciion, on the ground that the 
Munsif, in a suit which was appealable, had ample discretion to go into the 
question of the defendants having rights of occupancy or not, although his 
finding upon the question of notice was quite sufficient to dispose of the case. 
In second appeal by the defendants it has been urged that upon the admitted 
facts of this case, it being quite clear that the plaintiff had no cause of action 
on the date when the suit was brought, it was unnecessary for the lower Courts 
to go into any other questions. On the other hand, the learned counsel for 
the respondent relies upon the provisions of s. 204 of the Civil Procedure Code 
to support the view taken by the lower Courts upon this point. Section 204 
says: ‘‘In suits in which issues have been framed, the Court shall state its 
finding or decision, with the reason thereof, upon each separate issue, unless the 
finding upon any one or more of the issues be sufficient for the decision of the 
suit.” In this case the facts relating to the service of notice being all admitted 
by the plaintiff, it seems to us that the case clearly came w'ithin the last 
three lines of s. 204. It is quite clear that the finding upon the question of 
notice, which finding was based upon the admitted facts of the case, was quite 
sufficient to dispose of it finally. We are, therefore, of opinion that the objection 
taken before us upon this ixnnt is valid, and we accordingly sot aside the deci¬ 
sions of the Courts below upon the question whether or not the defendants 
have established their right of occupancy upon the holdings in dispute. 

Bach party will pay his own costs in this Court and in the lower Appellate 
Court. 

• Appeal allowed. 


NOTES. 

[FINDIMOS ON ISSUES ON WHICH DECREE IS NOT BA8ED- 

This csa-.e has not Vften followed and it has been held that the Court has junsdiction to 
detorrame all the issues (1904) 9 C. W. N., 60 (68), (1907) P, R. 121; (1907) P, W. B. 
61 j (1903) 26 All., 234 ; 11 All., 460 at 470, 471 although the findings on issues on which the 
decree is not baw-d need not be inserted in and may bo struck out of the decree, 26 All., 234.] 
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GHUBBIN BIND v. QDBBN-EMPEESS [1884] I.I4.R. 10 Cal. 109B 

[10 Cal. 1097] 

APPELLATE CEIMINAL. 


The 19th September, 1884. 

Present. 

Mb. Justice Wilson and Mr. Justice Macpherson. 


Ghurbin Bind . . . .Appellant 
versus 

Queen -Empress.Respondent. 


Deposition where accused has absconded—Criminal Procedure Code, 

Act X of 1882, s. 512— Record of evidence in absence of accused. 

Whore an accused person has absconded, and it is intondcd to recoid evidence against 
him in hxs absence, it is requisite, under s 512 of the Code of [1098] Criminal Procedure, 
that the fact of the absconding of the accused should be alleged, tiicd, and established before 
the deposition is recorded. 

Tre prisoner, Ghurbin Bind, was charged with dacoity under s 395 of the 
Penal Code, It appeared that in August 1880 a gang of Binds, to the number 
of 12 or 13, proceeded in a boat up the river and committed a dacoity in the 
village of Ghatnagar in the district of Dinajpur Property to the amount of 
Rs. 300 was carried ott by force ; but owing to a dispute about the division of 
the spoil, one of the gang, named Jogeshur Bind, informed the Police, upon 
which information some seven of the dacoits weie arrested and committed to 
the Sessions Court, and on the evidence of Jogeshur Bind, who was one of the 
dacoits and had burned Queen’s evidence, the prisoners were convicted and 
sentenced at the November Session of Maldah, 1880. 

Five of the gang absconded ; their names and descriptive rolls were duly 
published in the Police Gazette of the 24th September 1880, and amongst the 
names so mentioned was that of Ghurbin Bind No trace of any of those who 
had absconded was obtained until 1884, when Ghurbin Bind was arrested in 
the village of Gosainpore. Subsequently to the trial held in 1880 and previous to 
the arrest of Ghurbin, Jogeshur Bind died. 

Ghurbin was committed to the Sessions Court in July 1884, and at the 
trial it was proved that he had absconded from his own village at about the 
time of the dacoity in 1880, and had never returned there, that he went by 
another name at the village in which he had taken up his abode, and at which 
he was arrested , that his personal appearance corresponded minutely with the 
descriptive roll published in the Police Gazette of the 24th September 1880. 
The deposition of Jogeshur Bind taken before the Committing Magistrate in 
1880 (the records of the Sessions trial held in 1880 not being forthcoming) was 
tendered and admitted by the Sessions Judge as^ evidence against the prisoner. 
This deposition expressly stated that Ghurbin was present at the dacoity. 
As regards the admissibility of this deposition, the Sessions Judge made the 
following remarks:— 

“ The deposition of Jogeshur Bind, the dacoit who was offered a 
" pardon, and turned Queen’s evidence and who is now deceased, is put 

• Criminal Apppeal No. 50f} of 1884, against the sentence passed by P. F, Handley, 
Esq., Sessions Judge of Maldah, dated the I4th of July 1884 
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“ in under*section 32, cl. 3, and section 80 * of the Evidence Act, tl09#l 
“ and s. 512 of the Criminal Procedure Code. This deposition was made 
" before the Committing Magistrate as the record of the trial before the 
" Sessions Court was not forthcoming. It was recorded by Deputy Magis- 
" trate Kasi Kinker Sen in Bengali. It is also evidence under s. 33i of the 
“ Evidence Act. It is true the pnsoner was not present when the evidence was 
" recorded, and had not the power of cross-examining, but that was his own 
“ fault for absconding. If he had appeared and stood his trial, he would have 
“ had the right and opportunity of cross-examining the witness, Jogeshur Bind, 
“ as his fellow-prisoners had and did in the former trial, and under s. 512 of 
“ the Criminal Procedure Code, such a deposition is expressly exempted from 
“ the ordinary procedure of s. 33 in the case of an absconding prisoner. The 
“ (A) form. Exhibit D in the analogous trial to this (No. 7), in the trial of which 
" charge this deposition was recorded, contains the name of this prisoner as an 
" abscondee, and the evidence in this case corroborates the fact that this pri- 
“soner—Ghurbin—was an absconder. It would obviously be difficult when 
“ accused persons absconded and were not arrested for 20 years, say, to get the 
“ evidence of living witnesses. Taking then Jogeshur Bind’s evidence, which 
‘ the prisoner and his counsel admit was made against this prisoner, it is found 
“ that he expressly mentions this Ghurbin as taking part in that dacoity.” 

Upon the evidence of Jogeshur and on the other evidence mentioned, the 
Sessions Judge, concurring with the assessors, found Ghurbin guilty, and 
sentenced him to five years’ rigorous imprisonment. 

The prisoner appealed to the High Court. 

No one appeared for either side at the hearing. 

Jadffment of the Court was delivered by 

Macpherson, J.—The prisoner, Ghurbin Bind, has been convicted on a 
charge of dacoity, and sentenced to rigorous imprisonment for five years. The 
dacoity was committed in August 1880. Several persons were shortly after¬ 
wards charged with being concerned in it, and were tried and convicted, but the 
prisoner, who is said to have absconded, has only recently been arrested. The 

t* Sec 80 :—Whenever any document is produced before any Court purporting to be a 
record or memorandum of the evidence or of any part of the 
Presumption on produc- evidence given by a writness in a judicial proceeding or before 
tion of record of evidence. any oflicer authorized by laiv to take such evidence, or to bo 

statement or confession by any prisoner or accused person 
taken in accordance with law and purporting to be signed by any Judge or Magistrate or by 
any such oiheer as aforesaid, theOourt shall presume that the document is genuine; that 
any statements as to the circumstances under which it was taken, purporting to be made 
by the^rson signing it, are true, and that such evidence, statement, or confession was duly 
taken j 

tC Sec. 33 —Evidence given by a witness in a judicial proceeding, or before any person 
authorized by law to take it, is relevant for the purpose of prov- 
Evidence m a former log, in a subsequent judicial proceeding or in a later stage of 
j'udicial proceeding' when the same j'udicial proceeding, the truth of the facts, which it 
relevant. slates, when the witness is dead or cannot be found, or is in- 

• capable, of giving evidence, or is kept out of the way by the 

adverse party, or if his presence cannot be obtained without an amount of delay or expense, 
which, under the circumstances of the case, the Court considers unreasonable ; 

Provided 

that the proceeding was between the same parties or their representatives in interest; 

that the adverse party in the first proceeding had the right and opportunity to cross- 
examine ; 

that the questions in issue wore substantially the same in the first as in the second 
proceeding. 

tSirplttHaiiott ,—A criminal trial or enquiry shall be deemed to he a proceeding between 
the ifflosecntor and the accused, within the meaning of this section.J^ 
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only proof against the prisoner is the deposition of one Jogeshur Bind, who was 
made an approver-witness in the moo] original trial, and who is now dead, 
coupled with some evidence as to his absence from the village at the time of the 
dacoity, and as to his absconding therefrom afterwards. The Judge considers 
that Jogeshur's deposition is evidence against the prisoner under s. 33 of the 
Evidence Act, and also under s. 612 of the Criminal Procedure Code. It is 
clearly not admissible under the former Act, as it was not recorded in the pre¬ 
sence of the prisoner; and it would only be admissible under the latter if the 
provisions of s. 512 were complied with. This section requires, we consider, 
that the absconding should be alleged, tried, and established, before the deposi¬ 
tion is recorded. In point of fact, the deposition does not appear to have been 
recorded under that section at all, it was recorded in the ordinary course of 
proceedings against other persons, and is, therefore, inadmissible against the 
prisoner. 

Even assuming that it is admissible, there is, we think, an absence of any 
sufficient corroborative evidence Proof of his absconding is not sufficient. He 
belonged to a suspected class of persons, and when several of that class weie 
implicated in the case, it is quite possible that he thought it advisable to leave 
the village. The evidence shows that ho has been living honestly ever since. 
The conviction must bo set aside and the prisoner released. 

Appeal allowed. 


[ 10 Cal. 1100 ] 

APPELLATE CRIMINAL 


The 19th August, 1884. 

Pkesent: 

Mb. Justice Field and Me. Justice Norbis 

Abbilakh Singh .Petitioner 

versus 

Khub Lall.Opposite Party.^ 

Sanctimi to prosecute—Criminal Procedure Code (Act X of 1882), s. 195, 
clause (c), para. 2 — Notice, when necessarij prtoi to sanction 

A banotion to prosecute, when applied for subsequently to the termination of the proceed¬ 
ings in the course of which the offence is alleged to have been committed ought not to be 
granted, unlesb the person against whom the sanction is applied for had had notice of the 
application and an opportunity of being heard 

This was upon an application for sanction to prosecute made under section 
195 of the Code of Criminal Procedure. One [4101] Abbilakh Singh 
laid a complaint against the servants of Mr Wilson, of the Poopree 
factory, in the district of Durbhangah, for assault and forcible entry 
upon his land. The defence set up before the Deputy Magistrate was 
that the father of Abbilakh had, by a written isttfa or deed of relinquishment, 
given up the land or ]ote in respect of which the complaint had been made. 
Thereupon Abbilakh presented an application at the Collectorate to the eflect 

* Bovisioii Case No. 268 of 1884, against the order passed by J. C. Price, Esq., Officiating 
Magistrate of Durbhangah, dated the 16th of February 1884, awarding banction to prosecute 
the petitioner. ^ 
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that the deed alleged to have been filed at the Collectorate by his father and 
produced by the factory people was a fabricated docutnent. That application, 
together with the complaint, was disposed of by the l>eputy Magistrate who 
, convicted the accused (the servants of the factory) and pronounced the tsh/a to 
be a forgery. On appeal, the Judge, on the 27th November 1883, discharged 
the accused, on the ground that the istt/a was a genuine document. On the 
14th February 1884, an application was made by Khub Lall, one of the afore¬ 
said servants of the factory, for sanction to prosecute Abbilakh on account of 
his petition at the Collectorate wherein he imputed forgery to the factory 
servants. On the 16th February 1884, the Magistrate, without serving any 
notice on Abbilakh, awarded his " sanction to prosecute.” Against that order 
Abbilakh presented a petition to the High Court. 

Moulvi Serajul Islam for Petitioner. 

Mr. C. Gregory for the Opposite Party. 

The Judgment of the Court (Field and Norris, JJ.) was delivered by 

Field, J. —This is an application under para. 4, clause (c), s. 195, of the Code 
of Criminal Procedure, for the revocation of a sanction given for the prosecution 
of the petitioner, dated 16th February 1884. The sanction is in the following 
words:—“ Sanction to prosecute is awarded.” We think that this sanction 
must be revoked on two grounds : The second paragraph of clause (c), s. 195, 
provides that the sanction “ shall, so far as practicable, specify the Court or other 
place in which, and the occasion on which, the offence was committed.” The 
sanction which forms the subject of this application does not comply with these 
provisions of the law. 

Cl102] The second ground upon which we think this sanction ought to be 
revoked is this * The sanction was not given immediately upon the termination 
ef the proceedings in which the question of the genuineness of the tshfa or 
notice of relinquishment was raised. It was given when those proceedings had 
terminated, and by an order of a subsequent date, which virtually re-opened 
the matter. We think that when a sanction is applied*for under circumstances 
of this nature, that is, after the termination of the proceedings in the course of 
which the offence is alleged to have been committed, the person against whom 
the sanction is applied for ought to have notice and have an opportunity of 
being heard, and that the proceedings ought not to be re-opened in this manner 
to his prejudice without giving him an opportunity of appearing and being 
heard. Under these circumstances, we revoke the sanction so far as regards 
the charge under section 211. We understand that in this same record there 
is a charge against the petitioner under s. 500 of the Penal Code That is an 
offence for the prosecution of which a sanction is not required, and, therefore, 
BO far as regards that offence, we make no order. 

Sanction revoked, 

NOTES. 

[In (laSSj 12 Cal., 58 a Pull Bench unauirnously declined to follow this case as regards 
the necessity of notice ; see also (1667) it) Mad., 232 F. B.] 
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[10 Gal. 1102] 

FULL BENCH EEFERENCE. 

The 13th September, 1884. 

Present: 

Sib Bichard Garth, Kt., Chief Justice, Mr. Justice Mitter, 

Mr. Justice Prinsep, Mb. Justice Tottenham, 

AND Mr. Justice Pioot. 

Nobokishore Sanna Roy, on hts death his legal representative, his son 

Gobind Chunder Sarma Roy.(Plaintiff) Appellant 

versus 

Hari Nath Sarma Roy and others.(Defendants) Respondents.” 

Hindu law—Transfer by Hindu widow of her estate — 

Consent of reversioners. 

Under the Hindu law current in Bengal, a transfer or conveyance by a widow upon the 
ostensible ground of legal necessity, such transfer or conveyance being assented to by the 
person who at the time is the next reversioner, will conclude another person not a party 
thereto, who is the actual reversioner upon the death of the widow, from asserting his title 
to the property. 

[1103] This case was referred to a Full Bench by Field and BEVERLEY, JJ. 

The question referred was whether according to the law current in 
Bengal, a transfer or conveyance by a widow upon the ostensible ground o[ 
legal necessity, such transfer being assented to by the person who at the time 
is the next reversioner, will conclude another person not a party thereto, who 
is the actual reversioner upon the death of the widow, from asserting his title 
to the property ? 

The referring order, which contains all the facts necessary for the decision 
of the question, was as follows ;— 

“ In this case a question arises which must be referred to a Full Bench. 
The plaintiff seeks to recover a 4-anna share in a taluq. He is resisted by the 
defendant, who sets up a purchase from the widow of the former proprietor, 
that purchase having been assented to by the person who was at the time the 
immediate reversioner. The person who was thus the immediate reversioner 
predeceased the widow, and it came to pass that when the widow died the 
reversioner entitled to succeed to the property was another and a different 
person. The District Judge was of opinion that it is settled law that an aliena¬ 
tion by a Hindu widow of her deceased husband’s estate, made with the consent 
of the then next reversioner, is binding upon the persons who may be the heirs 
of the husband at the time of the widow’s ^eath. That proposition has no 
doubt authority which is to be found in the case of Mohunt Kishen Geer v. 
Jlusgeet Boy (14 W. R., 379), and the case of Trilochun Chuckerhutty v. 
Umesh Chunder Lahiri (7 Cal L. R., 571). The authority of the case in 14 
W. R. has, however, been doubted in the cases to be found in I. L. R., 5 Cal,, 
44, I. L. R., 9 Cal., 463, and I. L. R., 10 Cal., 225, as als o in a late r case (not 

• Appeal from Appellate Decree No. 2176 of 1882, against the decree of T. M. Kirkwood, 
Eaq,, Judge of Mymensingh, dated the 14th August 1882, reversing the decree of Baboo 
Nobin Chunder Ghdjfei Subordinate Judge of that district, dated the 11th July 1881. 
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reported), being appeal from Original Decree No. 172 of 1882. No doubt, 
according to the law as current in Bengal, the widow might retire in favour of 
the next reversioner, and if she did so, that is, if she abandoned her interest 
in his favour, the next reversioner would have as complete and absolute a title 
to the property as he could have on her death. But what has taken place in 
this case is this: The widow executed a convey-Cl 1043ance of the property. 
That conveyance recites necessity. If such legal necessity existed, the convey¬ 
ance by the widow would no doubt pass a good title. With this question of 
necessity I shall deal presently. If, however, there was no necessity, all that 
the widow was competent to convey was her life-interest. The reversioner 
then executed a separate document, in which he assented to the conveyance by 
the widow, and covenanted, on behalf of himself and his heirs, that he would 
not lay claim to the property at any future time. No doubt if the reversioner 
who executed that document had survived the widow, and had, as the actual 
reversioner, become entitled to inherit upon her death, he would have been 
estopped from setting up a claim to the property. But a different state of 
things here occurred. That reversioner died, and the person entitled to 
succeed on the death of the widow was another person, who cannot be in any 
way bound by the covenants executed by the previous reversioner. If the last 
reversioner is to be bound, we must treat the conveyance by the widow and 
the ekrarnama executed bv the other reversioner as having the same effect as 
a transfer by the widow to the reversioner, and a second transfer by the rever¬ 
sioner to the person now in possession. No doubt, as I have already said, the 
parties might, at the time, have executed such a transfer and second transfer , 
but they did not do so, and, as at present advised, we do not see how the effect 
of a double transfer can be given to two documents different in their nature and 
contents. We therefore in this case refer to a Full Bench the question 
« whether, according to the law current in Bengal, a transfer or conveyance by a 
widow upon the ostensible ground of legal necessity, such transfer being 
assented to by the person who at the time is the next reversioner, will con¬ 
clude another person not a party thereto, who is the actual reversioner upon the 
death of the widow, from asserting his title to the property ?” 

“ If this point should be decided by the Full Bench in the negative, it will 
then become necessary to deal with the question of legal necessity. The 
Subordinate Judge found that there was no legal necessity. The District Judge 
says in his judgment: I do not find that it (that is, the kobala) has the defects 
concerning legal necessity, or improper influence [1105] imputed. We think 
this is not a sufficient finding as to whether there existed legal necessity for the 
conveyance or not, and if the point referred to the Full Bench should be decided 
against the defendant, it will then be necessary to remand the case in order to 
have the question of legal necessity properly tried.” 

Baboo Koruna Stndhu Mookerjee (with him Baboo Degumber CHatterjee) 
for the Appellant.—The Dayabhaga, chapter XI, s. 1, paras 61, 62, 63 and 
64, shows what are the widow’s powers over the estate of her husband, 

10 I contend that such a transfer by a widow does not create a title which 
cannot be* impeached by a rerfote reversioner, merely because it has been 
made with the consent of the next reversioner to the estate. See Bamphal 
Bai V. Tula Kuan {I,,L. B,, 6 AIL, 116). Such a conveyance is the convey-' 
anoe of the widow’s life-interest only—Bam Chunder Poddar v. Han Das Sen 
(I. L. R.. 9 Oal., 463). 

Assent implied by attestation by the next heir of a conveyance by a widow 
has been held not to be conclusive in law as to the necessity— Madhub Chunder 
Hairah v. Gobind Chunder Banerjee (9 W. R., 350). The case oi Mohunt 
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Kisheii Geer v. Busgeet Boy (14 W E., 379) has been disapproved of in Bam 
Ghwnder Poddar v. Harz Das Sen (I. L. E , 9 Cal, 463). 

The case of Oopeenath Mookerjee v. Rally Doss Mulhck (I. L. E., 10 Cal, 
226) shows that the Court was prepared to hold that such an alienation, if 
made without the consent of subsequent reversioners, would not be binding on 
the latter. 

The case of Sreemutty Jadomoney Dabee v. Saroda Prosono Mookerjee 
(l Boul., 120) shows that the principle of Hindu law on this point is that 
where the widow’s conveyance is executed with the consent of all the nearest 
heirs living at the tune of the conveyance, and there are no other heirs of 
preferable or equal degree living at the decease of the widow, then the Hindu 
law considers the whole estate in possession, and the reversion has been 
sufficiently represented for the purposes of such conveyance, and the conveyance 
itself is valid. 

The case of Varjzvan Ranqji v Ohelji Gokaldas (I. L. E., 5 Bom., 563), 
where [1106] the widow alienated with the consent of her daughter (the near¬ 
est in succession after her) shows that such consent is not sufficient to give 
an indefeasible title to the alienee In that case the question as to w'ho are 
such heirs as can consent to such an alienation was gone into, and the Privy 
Council case of Baj Lukhee Dabea v Gokool Chundcr Chowdhry (13 Moo. I. 
A., 209, 228), was referred to as answering that question The case of Bam 
Anand Kunwai v. The Court of Waids (f. L. E., 6 Cal., 764) shows who can 
sue in such cases as the present. 

The cases against me are BajbuUuh Sen v Oomesh Chunder Booz (T. L. 
E,. 5 Cal, 44) and Trilohun Chuckerbiitty v Omesh Chunder Lahin (7 C. L. 
E , 571). 

But the cases of Kartick Ku)mokai v Dhunno Monee Goopto (W. E. 
1864, 268), Mohun Lall Khan v. Ranee Siroomunee (2 Sel Eep., 32), Shezkh 
Mutteeoollahv. Badhabinode Missur (S D. A. of 1856, p. 596), Kalee Mohun Deb 
Roy V. Dhununjoy Shaha (6 W. E , 51) are in mv favour. 

Baboo 6r«r« JSaMn/«'(with'him Baboo Grish Chvndei Chmvdhry) 
and Baboo Dwarknath Chuckei butty for the Eespondents. 

The Daya Cravin Sangrahu, Chapter 1, s 2, p. 6, lays down that a widow 
may sell. See also the Dayabhaga, Chapter XI, s. 1, paras 61 and 63. The 
case of Doe. dem. Goluckmoney Dabee v. Diggumber Day (2 Boul, 193), shows 
that a Hindu widow’s estate is greater than a life estate. Doe dmi Muddoosoo- 
dun Doss V. Mohendet Lall Khan (2 Boul, 40), shows what is the effect of a 
conveyance by a Hindu widow, with the approval of the remaindermen . in our 
case the reversionei wrote on the ekrar itself the words “ I give consent to the 
transfer entered into.” The note to p 27, chapter 3, s. 1, of the Vyavastha 
Darpana, p. 42, shows what the widow^'s position lias been held to be. See 
also Morley’s Digest, vol 2, p. 198, also 2 Strange’s Hindu L8.w, 410. The 
case of Beer Inder Narain Choivdree v Sutbhnma ^Dibbea (6 Sel. Eep., 36) 
[1107] shows that a widow can alienate with the consent of the next reversioner. 
The case of Giinga Pershad Kur v. Shumhhoottath Burmun (22 W. E., 393) 
shows what is the effect of relinquishment by*a Hindu widow Tffe case of 
Sza Dasz v. Qur Sahaz (I. L. E., 3 All, 362) refers incidentally to such a con¬ 
veyance as the present, and the cases of Baj^ Bullub Sen v. Omesh Ghxinder Booz 
(I. L.R., 5 Cal., 44) and Trihchun Chuckerbutty v. Oomesh Chunder Lahirz (7 
C. L. R„ 671) are strongly in iny favour, also Mohunt Kzshen Geer v Busgeet Boy 
(14 W. R., 379). The case in I. B. B., 6 All, 116, is a North-Western Province 
case, and the law there may not be the same as the law in Bengal, the same 
(observation applies to the case of Koer Goolab Singh v. Bac Kumn Singh (11 
Moo. I.A., 176). 
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Colebrooke first laid down the rule that I contend for, and that view has 
been affirmed by Jadomoney Dabee v. Saroda Prosono Mookerjee (1 Bool., 120) 
and as this has been the rule for so long a period, the Courts could hardly alter 
it now. 

Cbirth, C.J. —The only difficulty, if there is any, which we have to deal with 
in this case, arises from the anomalous character of a Hindu widow's interest. 
I have no doubt that Mr. Justice DWARKANATH MiTTEE was perfectly right, 
tin the Full Bench case of Kery Kolitany v. Mooneeram Kohia (13 l)j in 

describing that interest as having been originally a mere trust for the benefit of 
her deceased husband. But it has been found so impossible in practice to carry 
out that idea, that this Court, as well as their Lordships of the Privy Council, 
have for many years past considered and treated her estate as an absolute one, 
subject only to certain conditions. 

In the case of Phool Chand Lull v. Bughoohuns Sukaye (9 W. B., 108) Sir 
Barnes Peacock describes it thus ‘ “ It is not,” he says, “an absolute estate 
for all purposes , and it is not merely an estate for life, but she takes the estate 
of her husband for the benefit of her husband (which includes her maintenance 
and the performance of her religious duties) rather than for the benefit of those 
who may become the heirs of her husband upon her death.” 

[1108} As therefore tbe widow represents the whole inheritance, and her 
interest is not merely that of an estate for life, it is obviously incorrect to speak 
of her “ surrmdenng " her estate (which is the expression often used) to the 
reversionary heirs of her husband. 

A surrender, strictly speaking, can only be made by one who has a parti¬ 
cular estate, (such as an estate for life), to the person who has the reversion, 
or remainder immediately expectant, on the determination of that estate. 

What is usually therefore called a “ surrender ” of a Hindu widow’s estate 
is more properly a relinquishment of it in favour of her husband’s heirs. If she 
died a natural death, those heirs would succeed ; or if she were to lieoome a 
byragee, or otherwise die a civil death, the result would be the same. And as 1 
take it to be clear that when her husband died, she might, if she had so pleased, 
have disclaimed her estate, there would seem nothing wrong or objectionable 
in her relinquishing her estate at any time in favour of her husband’s heir for 
the time being, after she had once accepted it. 

But there is no concealing the fact, that although such a relinquishment 
may be made by a widow in perfect good faith, and even under such circum¬ 
stances, as to be a meritorious self-sacrifice, it is nevertheless possible and, 
indeed, it not unfrequently happens, that a widow who is anxious to turn her 
husband’s estate into money, may arrange with the next heir of her husband 
for the time being, to alienate tbe estate to some third person for their mutual 
benefit. . 

They may both share in the profits of such a transaction; and it sometimes 
happens, that in this way the estate is alienated from the husband’s family, so 
that the person who would be the next male heir at the widow’s death, is 
virtually deprived of his rights. 

But, if it is once Established, as a matter of law, that a widow may relin¬ 
quish her estate in favour of her husband's heir for the time being, it seems 
impossible to prevent any alienation, which the widow and the next heir may 
t^ua agree to make. And it seems equally impossible to deny, that for a long 
sericf of yrntrs this Court has treated and considered such aUenation as lawful. 
See Shama Soondureer. Shurut Chunder DuttiB W. B., 800), (Jaokson 
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and DwaRKANATH MitTEB, JJ.) Mohan Kishen Geer v. Busgeet Soy (14 W. R., 
379) (BayIjEY and MaRKBY, JJ.), Gunga Pershad Kury. Shumbkoonath Burmun 
{22 W. E., 393). [This last case was decided by Mr. Justice Eomesh Ghundeb 
Mittbr sitting alone, but was appealed under the Letters Patent and confirmed 
on appeal by Sir RICHARD Couch and Mr. Justice Ainslie —Letters Patent 
Appeal 1990 of 1873.] 

Besides these reported cases, which represent a long current of authority 
in this Court, there are also several unreported cases to the same effect, and 
the doubt which has arisen in later days is not so much as to the correctness 
of these authorities, as upon the question whether a conveyance by the widow, 
With the consent only of the next reversionary heir, is equivalent to a relinquish¬ 
ment by the widow in favour of such an heir, or a conveyance by them both to 
some third person. 

To allow the widow to relinquish her estate to the next male heir of her 
husband, is one thing , but to allow her to sell the whole inheritance, without 
any legal necessity, merely with the consent oj the next male heir, so as to bar 
the rights of other heirs of her husband in the future, is another thing. 

I confess, if we were now considering this last question for the first time, 

I should have great doubt whether the mere consent of the next heir to an 
absolute transfer by the widow ought to give such effect to that transfer, as to 
make it valid as against the person who may be the heir of the husband at the 
time of the widow’s death. It would, of course, bind the person so consenting 
to it, and all persons claiming under him, but whether it ought to bind any 
other heirs of the husband is another matter. 

But it seems to me that there is such a long course of authority in this 
Court in favour of both propositions that we cannot, and ought not, at the 
present day, to decide the contrary [see Bajhullub Sen v. Oomesh* 
Chunder Sooz (I. L. E., 5 Cal..44) Jackson and Tottenham, JJ., and Tnlochun 
Chuckerbutty v. Umesh Chnmlcr Lahin (7 C. L R, 571), Prinsep and 
Maclean, J J;] . 

We must not forget, that upon the faith of these authorities [1110] many 
thousands of estates have been bought and sold m Bengal during the last 
twenty years ; and I think, that we should lie doing a grievous wrong to the 
purchasers of those estates, if we were to oveirule the law thus laid down by 
this Court for a great many years, and so disturb the titles which have been 
acquired upon the strength of that law. 

I think, therefore, that the question referred to us should be answered in 
the affirmative , and that the appeal should be dismissed with costs. I also 
think that the plaintiffs should pay the costs of this reference. 

Tottenham, J. —I concur in this conclusion, upon the ground, that a long 
course of decisions seems to me to sustain it, and that it would be unjust to 
throw a cloud now upon titles acquired by virtue of those decisions. 

Mittep, J. —I am also of opinion that the question referred to us should 
be answered in the affirmative. Whatever cMiflict there may be» upon the 
question whether a Hindu widow may sell the whole inheritance without any 
legal necessity, merely with the consent of the next male heir, there is no 
oonfiiot in the decisions, since the case of Jadomone^ was decided in the 
late Supreme Court of Calcutta, upon the question whether the relinquishment 
by a Hindu widow of her estate to the next male heir of her husband is valid 
or not. Such relinquishment by the widow has been held for a long series of 
years to be valid. It would be unjust now to disturb a rule of law settled by 
a lf»P 6 course of decisions. But, if the widow is competent to relinquish her 
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estate to the next male heir of her husband, it follows, as a logical oonsequenoe, 
that she can alienate it merely with his consent without any legal necessity. 
I entirely concur in the reasons given in the case of Mohunt Ktssen Geer v. 
Busgeei Boy (14 W. B., 399) to show that the]one proposition follows as a logical 
consequence of the other. 

Prinsep, J. —After hearing the arguments in this case, I am con¬ 
firmed in the correctness of the opinion expressed by a Division Bench, 
of which I was a member, in the ease of Trilochun Chuckerbutty v. Umesh 
Chunder Lahtri (7 C. L R., 571). Their Lordships of the ClHl] Privy 
Council in Bajlmkhee Dabea v. Gokool Chunder Chowdhry [13 Moo. I. A., 309, 
(238)] state that “ they do not mean to impugn those authorities which lay 
down that a transaction of chis kind (a deed of gift) may become valid by the 
consent of the husband’s kindred, but the kindred in such case must generally 
be understood to be all those who are likely to be interested in disputing the 
transaction. At all events, there should be such a concurrence of the members 
of the family as suffice to raise a presumption that the transaction was a fair 
one, and one justified by the Hindu law.” 

I do not understand this to mean, that the consent of all the reversionary 
heirs must be obtained, but, that as laid down in the case of Jadomoney Dabec 
V. Saroda Prosono Mookerjee (1 Boul., 120), the consent of all those of equal 
or superior degree is necessary. But since the decision of the case of 
Jadomoney it has been settled law in Bengal that a Hindu widow by relinquish¬ 
ing her rights in favour of the heir to her husband’s estate accelerates his 
inheritance, and that the effect of a conveyance by her and such heir is to 
convey the absolute estate. 

In the case now before us the widow and the heir have, on the same day, 
executed separate conveyances in favour of the same person, and these must 
‘'be regarded as a conveyance of the entire estate. 

I should, moreover, not be disposed to bold otherwise after a series of 
decisions of our Courts for about thirty years, unless the opinion of the Privy 
Council were expressed in clear and unmistakeable terms. 

Garth, C. J. {for Pigot, J.)—1 am authorized by Mr. Justice PiGOT to 
say, that, althoi^h he considers that the principles upon which this decision is 
founded are open to great objection, he is content to waive those objections in 
consideration of the view taken by the rest of the Court (who have had more 
experience than himself on the Appellate Side), that to decide otherwise would 
have the effect of disturbing a great number of titles. 

Appeal dismissed. 


NOTES. 

Cl. THIS CASE IS MOT AH AUTHORITY FOR THE VALIDITY OF ALIENATIONS MADE 
WITH CONSENT OF REVERSIONERS, OF PART OF THE ESTATE— 

In the Full Beach case of Debi Prasad v Golap Bliagat (1913) 40 Cal., 7!ll. 17 C. Li. J. 
499 : 17 C. W. N., 701, an argument to this effect was based upon Mr. Banetjoe’s description 
of tins case m (1894) 22 Gal., 354. The records of the case were examined, and it was stated, 
as a result thereof, by JEKKIXS, C.J., add by MOOKERJEE, J , that it was not so. “Mr. Justice 
BAMEBJEE, who when at the Bar successfully argued the case of 10 Gal., 1102, on behalf of 
the respondent, stated m the case of 22 Gal., 354, that the principle of the Full Bench decision 
is applicable to transfers of part of the estate as of the whole, and this was subsequently 
accepted without question in 35 Gal., 939.12 G. W. N., 837 : 8 G. L. J., 280. An examination 
of the record, however, in the case of 10 Cal., 1102, does not confirm the view taken by 
Mr. Justice BAKEamiE ; on the other hand, so far as 1 can gather, the alienation in controversy 
covered the entdre estate and was made with the consent of the entire body of immediate 
mvetsiotters,” The two points which were considered by the Full Bench were in essence 
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these, namely, first, whether a transfer by the widow with the consent of the immediate 
reversioner could be treated as equivalent to a transfer by the widow to the reversioner 
followed by a transfer by the latter to the alienee, and, secondly, whether a transfer by the 
widow to the immediate reversioner stood on the same footing as a real relinquishment by 
her. Upon the first, it was ruled, in consonance with previous decisions, that the question 
was one of form rather than of substance, and upon the second, the transfer, though not 
deemed to be on the same footing as the relinquishment, was upheld on the ground of stare 
dectsis per MOOKEUJEE, J., in Debi Prasad’s case 

II. ALIENATIONS BY A LIMITED OWNER WHEN BINOINO ON THE ACTUAL 
REVERSIONER— 

In Debt Prasad v. Oolap Bhaqat this subject was argued by Mr S. P. Sinha and 
Dr. Bash Behari Ghosh before a Pull Bench of hvo Judges, and all the previous authorities 
wore fully discussed In the words of Sir LAWRENCE Jenkins, C J , in that case, “to 
uphold an alienation by a widow of her deceased husband’s estate, where she is his heir, it 
should be shown (1) that there was legal necessity, or, (2) that the alienee, after reasonable 
enquiry as to the necessity, acted honestly in the belief that it existed, or (3) that there 
was such consent of the next heirs, as would raise a presMwpfmn, either of the existence 
of the necessity or of reasonable enquiry and honest belief as to its existence, or (4) that there 
was a consent of the next heirs to an alienation capable of being supported by reference to 
the theory of the relinquishment of the widow’s entire interest and the consequent relin- 
qmshment of the interest of the consenting heirs Whore any one of the first three positions 
IS established, the alienation may be of the whole or any part of the husband’s estate, but 
whore the fourth alone is proved, then the alienation must be of the whole.’’ 

The case of (1907) 80 AIL, 1 (Bairamji’scase), as well as 10 Oal., 1102, and (1891) 19 Cal., 
886, have been regarded as authority for the fourth proposition [see also (1914) 27 M. L. J. 24 ; 
21 Mad., 128; 1902 P.R. 17 , 12 C.W.N 49 , 19Bom , 809, at 820 ; 31 Mad., 3Q6, 14 Gal , 401, 
confra 25 Bom., 129J. The f/tird is finally laid down in Debt Prasad’s cose, 40 Cal., 721, 
(overrulttuf 35 Cal , 939 , 14 C. W N 401,13 C W N 931 see 17 0 W N , 1062,17 Cal., 896; 
8 O C. 21; 9 O.C 104,6 C.W N 905), and is now supported by the Privy Council of Byoy 
Qoped V. Grvndta Nath. (1914) 11 C W.N 878, where the view is accepted of consent being 
presumptive evidence of necessity In (1894) 22 Cal , 354, it was held that the widow cannot 
enlarge her estate by devices of alienation with the consent of reversioners, however effective 
they may be as regards others , see also 31 Mad. 366 18 M L. J 309.] 


[Iil2] APPELLATE CIVIL. 

The HMd July, 188J. 

Present• 

Sir Eichard Garth, Kt., Chief Justice, and 
Mr. Justice Beverley. 

Mullick Abdool Guffoor and another.\... .Plaintiffs 

versus 

Muleka and others.Defendants. ’ 

Mahamedan Law —Gift of zamindaries Let out on lease, atj/d inalikana rights — 
Mooshaa as applied to gifts of unpartitioned and undivided lands. 

The rule of Mah»rn eda,n law that no gift can be valid unless the subject of it is in the 
possession of the donor at the time when the gift is made has relation, so far as it relates to 

* Appeal from Original Decree No. 280 of 1882, against the decree of H. Beveridge, Esq., 
Judge of Patna, dated 20th January 1882. 
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l«nd, to oases where the donor professes to give away the poaseasory interest in the land iteelf, 
and not merely a reversionary right in it. 

What is usually called possession in this country is not only <tei%ial or khaa possession, 
but includes the receipt of the rents and profits. * 

There is nothing in Mahomedau law to make the gift of a aamindari, a part or th* whole 
of which IB let out on lease to tenants, invidid. Nor is there any principle by which to 
distinguish malikana rights from the right to receive rents or dividends upon Government 
securities, and gifts of such a nature may be legally conferred under the Mahomedan law. 

The doctrines of Mahomedan law which lay down that a gift of an undivided share in 
property is invalid, because of mooshaa or confusion on the part of the donor ; and that a gift 
of property to two donees without first separating or dividing their shares is bad, beoause of 
ynooahaa on the part of the donees apply only to those subjects of gift which are capable of 
partition 

The plaintififs, the two minor sons of Latiff Hossain, by their mother as their 
next friend, brought this suit tn forma pauper is to recover possession of certain 
properties from which they bad been dispossessed. 

The following genealogical table will show the position of the different 
parties to the suit so far as is necessary for the purposes of this report;— 

Mullick Baham Ali. 


Ajsum All Pir All 

I I 

Ibrahim All - 

m. (1) Kaniz Fatima, {-2) Babbun. Rajab All Foda Hos-sain Pearun Kania Fatima 


Mahomed Ismail Latifi Hosbain Irbhad Hossain 

m. Muleka (deft. No 1) m Barsatun m. Wajibun (deft. No 2) 


Abdooi GaSoor Mahhoob Hossain Gessu 

(plfi) (plff.) (deft. No. 3) 

tins] The plaintiffs stated that Ibrahim Ah died in 1858, leaving him 
surviving Mahomed Ismail, his son, and two wives ; and that although, accord¬ 
ing to Mahomedan law, the son was entitled to a i4-anna share in Ibrahim’s 
estate, and the two wives to a 1-anna share each, yet, under an arrangement to 
which Mahomed Ismail had consented, Babbun, who was a nicca wife, took 
as her share mouzah Mora and a mocurrari of mouzah Morari, and the rest 
of Ibrahim’s estate fell to the share of Kaniz Fatima, over which she had a 
lien for her unpaid dower to the amount of Eg. 40,000. 

They further stated "that Mahomed Ismail died in 1862, leaving as his 
heirs his mother, Kaniz Fatima, his widow, Muleka, and his father's cousin, 
Bajab Ali»; and that at this time Ibrahim’s estate still remained in the posses¬ 
sion of Kaniz Fatima; that Mussamut Pearun, a cousin of Ibrahim Ali and 
sister of Kaniz Fatima, died in 1876, leaving a son, Irshad Hossain; and that 
Kaniz Fatima died in* 1876, leaving as her heirs the plaintiffs, the grandsons 
of her brother Feda Hossain, and they submitted that on her death the 
whole of her estate vested in them. 

They also, contended that an allegation made by Mahomed Ismail, 
No. I, in certain prior legal proceedings, to the effect that 
Fatisna had executed an ikramamah, dated the 18th July 1873, declaring that 

’ . If 
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th^ shore in Ibrahim’s estate was a 12-aHna share, the remaining 4-anna 
share belonging to Muleka was untrue; and asserted that Irshad Hossain had 
fabricated a deed of gift, dated the 25th October 1875, purporting to be 
executed by Kaniz Fatima, and to ‘assign in gift all her property to her daugh¬ 
ter-in-law, Muleka (defendant No 1), and to Irshad Hossain, the ancestor of 
defendants 2 and 3; they denied the signature of Kaniz Fatima, and contended 
that even if it had been executed by her. the gift was invalid, inasmuch as it 
purported to be a gift of a joint undivided property under which the donees 
had never taken possession 

The property, the subject of the gift, consisted of several zamindaries 
and shares in zamindaries let out to tenants , certain lakheraj properties leased 
out to tenants , certain malikana rights , and a considerable quantity of house 
property and garden lands. Witli regard to mouzah Morari, the mocurran 
of which has been granted by Ibrahim Ali to Mussamut Babbun for her life, 
they asserted [1114] that, on her death, the mouzah reverted to Ibrahim Ali, 
and that, therefore, a 4-anna share therein passed to Kaniz Fatima, and a 12- 
anna share to them (the plaintiffs), and that on the death” of Kaniz Fatima 
they became entitled to the entire 16 annas, and that the defendant No 1 and 
Irshad Hossain had never been in possession of this mouzah, it having been 
rented to defendant No. 6 under a dtir-mocurrart by defendants 4 and 5, the 
-heirs of Mussamut Babbun. 

They, therefore, brought this suit (stating that the defendants had dis¬ 
possessed them on the 1st Magh 1285, F S., from certain of these properties, 
and had obstructed the collection of rents from others of them on the 5th 
Falgoon 1285, F. S.) to have it declared that they were entitled to the estates 
in which Mussamut Babbun had a life-interest, and for possession jof the estates 
belonging to Kaniz Fatima as her heir-at-law, and for the cancelment of the 
deed of gift, dated 25th October 1875. 

The defendants contended that mouzah Morari had been granted to 
Mussamut Babbun from generation to generation under a deed, dated the 
30tb August 1850, that the ikrmnamahoi the 18th July 1873, and the deed of 
gift of the 25th October 1875, were both valid , and they asserted that they had 
been put in possession under the latter, and that the plaintiff's’ suit as regards 
any disturbance of these documents was barred by limitation. 

The Subordinate Judge found (l) that the plaintiffs were the grandsons 
of Kaniz Fatima ; (2) that the tkrarnamah and Mbanamah were both executed 
by Kaniz Fatima; (3) that the defendants had been in possession under the hiba 
during the lifetime of Kaniz Fatima, (4) that the mocurran granted to Mussa¬ 
mut Babbun was not limited to her life only, (5) that the suit was not barred as 
regarded the hiba, although it was so barred as concerned the ikrarnamah of 
1873 ; (6) that the estate given by the hiba was an undivided estate, of which the 
collections were separate, and that gifts of defined shares were not liable to 
the objection of mooshaa , (7) that the hiba defined-the share to be given to 
each donee, and that there being no precedent exactly in point, and the 
Mahomedan doctors having disagreed as to whether a gift to two pcFsons was 
invalid, the rule to be applied must be that of equity and good conscience (the 
c&ee not being necessarily governed by [1115] Mahomedan law, inasmuch as 
8. 24 of Act VI of 1871 did not apply to gifts) and that, according to that rule, 
thera was nothing inequitable in the gift by Kaniz Fatima to her sister’s son, 
and her son’s widow ; he therefore dismissed the suit. 

Plaintiffs appealed to the High Court. 

Mr. Twidale, Moulvi Mahomed Yusuf and Babu Saligram Singh for the 

App^ants. 
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Mr. Twtdale. —^The gift under the hiba ig mooshaa, as being a gift of 
undivided property, the Privy Council case of Mussamat Ameeroomssa Khatoon 

V. Mussamat Abedoomssa Khatoon (23 W. B., 208) is distinguishable, as the 
estate there was separate, and had separate collections and separate numbers. 
I admit that our rents are also separately collected, but the donees take the 
whole of the property. In vol. Ill, Hamilton's Hedaya, pp. 293, 294, 295, Shafei 
is quoted as laying down that a gift of an undivided property is invalid. 
Batllie in p. 520, 2nd ed., says that a gift of that which does not admit of 
partition is invalid, even if possession is taken. In Macnaahtms Mahomedan 
Law, chap, v, s. 6, it is said that “ a gift of property which is undivided and 
mixed with other property is void.” 

[Garth, C. J.—That evidently refers to the donor retaining a portion in 
his own hands.] 

The precedent cited at p. 199, Macnaghten, ” of a Musalman dying leaving 
three wives,” is an example of our case. Also see case 8 on p. 203, and the 
case on p. 214, question 4. 

A gift of an undivided share is invalid—see Miisi,ainat Banoo Beebee v. 
Fukheroodeen Hossein [2 Select Bep., 180 (183)]. 1 distinguish the Privy 

Council case in 23 W. B., because there they go upon the definition of the 
word “ estate” under the Bengal Act and Begulations, and here we have no 
question of a revenue-paying estate. 

The case of Neermullee Bebte Choiodhrain v. Assiidonissa Bebee (6 Select 
Bep., 286) decides that a gift without seisin is invalid, the villages being 
divided. [Garth, C. J.—It does not appear that possession was taken.] 
Possession was ordered to be given, see p. 289. 

As to a gift to two persons, see Hedaya, vol. Ill, bk. XXX, p. 298, 
Bailhe s Mahomedan Law, 2nd ed., pp. 524-525. The donor [1116] in our 
case gave 8 annas to one person and 4 annas to the other This is invalid. 
See Hedaya, vol. 3, bk. XXX, ch. I, p. 295. 

The case of Mirza Kasimali v. Mtrza Muhammad Hosen (5 Select Bep., 
213) shows that between the Sums and Sheahs there is a difference as to this 
point. We are Sums, and they say such a gift is invalid. 

The case of Azemtoodtn v. Fatima Beebee (1 Select Bep., 24) shows that 
a gift of a portion without division is invalid. [BevbRLEY, J.—That is a gift 
to only one person.] In BatUie, 2nd ed., pp. 516, 529, it is laid down that if 
a man gives property with crops upon it, and gives the land without the crops 
or crops without the land, it is invalid , the gift is of such a nature in our case. 

Moulvi Mohamed Yusuf on the same side 

The title which the plaintiff seeks to enforce is that of an heir, and the 
defendants resist his title by setting up a title derived from the ancestor 
without any consideration. The Mahomedan law is opposed to an owner 
defeating the law of inheritance— Ranee Khtijooroomssa v. Enayut Hossein 
(L. E., 3 I. A., 291), A^jedoomssa Khatoon v. Ameeroomssa Khatoon (9 

W. E., 256). Where an owner parts with his property without conside¬ 
ration the'law steps in , he can 6nly will away i of his estate, and where the 
heirs are poor it is not right for him to make a will at all. This also 
applies to gifts. See Enya, vol. III. p. 21. In our case the appellants 
are so poor that they* sue in formd pauperis, and defendant has by means 
of a gift done what she could not do by will. A gift is tumleek (the con¬ 
ferring of the right of ownership) over mal (property) without any exchange 
or oonsideratiour and in order to be valid it must be perfected by possession. 
Under Mahomedan law there is only one way of enjoying possession, % n d 
that is by being actually in possession, i.e., in khas possession, and thmi^ore 
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if your lossoes are in possession you cannot be said to be in possession. You 
are said to be in possession if at any time tbat you are inclined to enter into 
your property no person could prevent you. Possession by a trustee or agent 
is possession of the owner, but possession by a usurper is not so, but as under 
the Mahomedan law there is no such thing as limitation, there is not 
therefore any necessity for a distinction between adverse possession and 
[1117J possession that is not so, MacnagUen, Mah. Law, ch. XII, para. I. 

As regards such of the gift, in the present ease, as was of property let out 
on lease, I say that in the case of a lease, an owner is not in possession under 
the Mahomedan law, though he is rightfully entitled to it. I also say that mal 
or ayn does not include incorporeal property, and it only means property of 
which the owner is in possession, and mere rigb.ts cannot be said to be Mal. 
See Bathe’s Mah. Law of Sale, introductory p xli, pp 50 and 51 notes, what¬ 
ever could be the subject matter of a sale can be the subject matter of gift. 
The sale of ftsh not yet caught is null (see Hedaya, vol 2, p. 432), so is grass 
growing on a common (436) Mere rights are not property. Hedaya, vol. 2, 
pp. 440, 441, shows that a right of way cannot be the subject of sale or gift, 
because it is not property In this case some of the lands which are given are 
tenanted lands, and as such they cannot be the subject of gift, as the owner is 
not in possession, and he cannot put the donee into possession. See Bathe's 
Digest, 2nd Ed , 538, Hedaya, Bk. XXX, p 291 , Macnaghtcn’s Mah. Law, p. 
240, and p 202 (note) case VI, p 205. The case oi Mohmiulin v Manchershah 
(I, L. E., 6 Bom , 650) shows that a person cannot make a gift of property in 
the hands of a mortgagee. See also Nizavmddm v Zabeeda (6 N. \V. P., 340) , 
Syad Kasum v. Shaista Bihee (7 N W P., 314). 

I Garth, C J,— The donor can give the right to receive the rents, and 
that is all that purports to be conveyed in this case J 

The rents are not ear marked, liow can they be the subject of gift. A, 
person can’t even make a gift of lease-hold property. There are original* 
Arabic authorities in support of mv contention, piz , Doirul Mokhtar Book on 
Gift, 635 , Tnhtawee, vol III, Book on Gift, 398, explains the last text, and 
clearly states tliat a gift of property in the hands of lessee, is had, Futawa 
Aluvigiri, vol. IV, Book on Gift, chap VI, 546; Bathe’s Digest, 529 , Hamatvt 
Book on Gift, A'iSFutawa Fvijiawi, vol. II, Book on Gift, 259 ; and the 
marginal note to Futawa Engrawi, vol II, 269, and Aynee, a commentary on the 
Kanzood Daquaiq Book on GiH, 283 

As to the properties held by tenants on the Bhooli tenure, the “ hiba ” is 
invalid on two grounds (1) because the owner had a tills] share in the crop 
which the deed does not purport to give, and which therefore is not given; and 
(2) because on account of the rvots’ share of the crops the rights of third 
parties were concerned in the subject of gift As to the first ground see 
Bailie’s Digest, 528 ; and as to the second ground see Babe’s Digest, 529; as 
to the invalidity of a gift of a thing occupied with the property of the donor, 
see Inayah, vol. IV, Book on Gift, 23 , Ktfayah, vol III, Book on Gift, 677; 
Tuhtawee, vol. Ill Book on Gift, 397 , Futawa Kazee Khan, vol. IV, chapter on 
Gift of Mooshaa, 175 ; Fuiaica Alumgiri, vo^ IV, Book on Gift, ^1, and Pt. 
II, p. 529; Futawa Qtnya, Book on Gift, 215 . Futawa Engrawt, Book on Gift, 
vol. 11,271 ; Futatva Fusool Emadee, vol II, 757, Futawa Engraivt, Book on 
Gift, 263. 

As to the property included in the gift, which consists of an undivided 
share in certain villages, such a gift is invalid on the ground of Mooshaa, 
see Bathe’s Digest, 2nd Ed., 523 chap II, Dorrul Mokhtar, Book on Gift, 633, 
Buddul Mokhtar, vol. IV, Book on Gift, 786 , Shareh Vekaya Book on Gift, 293, 
Futawa Kazee Khan, vol. IV, on Gif t of Mooshaa, 172,174 , Futawa Hemadaya 
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Book on Gift, 705. The reason for such a gift being invalid is, that the owner 
is not able to give possession of undivided shares to the donees., 

As to the properties in whioh the donor had only a lessee’s rights, suoh 
an interest, that of a tiooadar, is not mal, the subjeot of the gift was not 
in existence, and therefore oculd not be given away. {See Tahtawt, vol. Ill) 
p- 4). 

As to the gift of the mahkana rights, the mahkana was not in exiS' 
tence at the time of the gift, it is on that ground invalid. It is not a debt due 
to the donor which is specially validated owing to necessity, see Bathe's Digest, 
chap. Ill, 532 , the capacity to produce it is existent, but not the thing itself. 
There is no analogy between the gift of a debt and the gift of mahkana. 
See as to the gift of debts, Buddol Mokhtar, vol. IV, Bk. on QtH, Miscella¬ 
neous, 795; Futaxva Hemadya, Bk. on Gift, 714; Futaioa Engrawi, vol. 11, Bk. 
on Gift, 258; Futawa Enqrawi, vol. II, Book on Gift, p. 263. 

As regards the gift of cultivated lands, the gift is bad, as in giving two 
bighas out of 20 bighas, the donor has specified these two bighas by 

giving only the boundaries of the 20 bighas, and the subject of the gift is 
therefore indeterminate and undefined. 

The whole gift is also bad as being made in favour of two persone. The 
“ confusion ” in suoh a gift is on the part of the donee, as to this, Aboo 
Haneefa holds it invalid, and tlio Futawa is according to this view, Buddool 
Moktar, vol. IV, p. 780-781 . Doondl Moktar, p, 8 , and Tahtawt, vol. Ill, p. 
176 : whilst Mahommed says it is valid. When the donor has a share; and 
gives it to two persons there is confusion on both sides ; as to this there is no 
difference of opinion. See Bathe’s Digest, 524 and n. 525 ; Hedaya, vol. Ill, 
Bk. on Gift, 298; Aiynee, vol. IV, Bk. on Gift, 599 ; Inayah, vol. IV, p. 30 ; 
Natayejolafar, vol III, Bk. on Gift, 672, Shareh Vekaya, Bk. on Gift, 
^ 292-293 

Can then such a gift as the present be rendered valid by possession ? 1 
sav no, because the gift is “ confused ” on both sides. See Baihe's Digest, 
523-524. 

Mr. Evans, Mr Amtr Ah and Mr. C. Gregory for the Respondents. 

Mr. Evans. —This is the first time such objections have been taken to a 
gift or sale of property in the hands of ryots. As to the practice of hibba, it 
is prevalent amongst Mahomedans in order to avoid the Mahomedan law of 
inheritance. It is pointed out m 11 Moo. I. A., 517, that although Mahomedan 
law is strict with regard to the law as to wills, it is not improper to make a 
hthha. [Moulvie Mohamed Yusuf —That is a Sheah case.] The Sheah law 
makes no difference as regards seisin ; at all events, any difference that there 
may be, was not brought to the notice of the Privy Council. As to gifts of 
tenanted lands being valid, see Jaffer Khan v. Hubshee Beebee (l Sel. Bep., 
12); there the land was in possession of ryots, and the question whether thi 
attornment by ryots to the husband was sufficient, and it was held it was; 
also Nunda Singh v. Meer fafter Shah (l Sel. Rep., 5) a case as to the validity 
of the gift of a village. Also Casim Alt v. Fmund Ah (1 Sel. Bep., 113) 
where therf was a gift of an unffivided share to two people jointly of certain 
tenanted lands, and it was held a good gift. And the [ 1120 ] question of 
mooshaa was not even raised in the case. See also the case of Anundchund 
Bai v. Kishen Mohwn Bunjola [1 Sel. Bep., 115. (note)]. 

The case of Mussamat Mahtab Khatoon v. Mussamat Mimajat Khatoon 
(S. P. A. of 1856, p. 750), was a gift of large esamindaries, the land must have 
been tenanted. 

In Amina Btbi v, Khatija Bibi {1 Bom. H. 0., 167), there were rented 
houses given: and it was there also considered that seisin by ooUeotioa of 
rents was igbod seisin. • 
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Afi regards the texts oited by the other side, I do not consider that they 
refer to the transferability of rights, of incorporeal rights , but if they do, then 
such views are now obsolete. Bailee m his Introduction to the Ed. of 1865, 
p. 23, points out that the law of sale has become obsolete as to certain texts. 

The objections raised by the other side were not raised in the cases of 
Ameeroomssa Khatoon v. Abedooimm Khatoon (li. R., 2 I A., 87) , Muhammad 
Fatzahmad Khan v. Ghulam ihmed Khan (1. L. R., 3 All, 490); or Hajt 
Mahomed Faiz Ahmed Khan v. Haji Golam Ahmed Khan (L. R.. 8 I. A., 25). 

In Abedoonessa’s case the Privy Council expressly say that defined collec¬ 
tion of rents may be the subject of gift; and the Allahabad case shows that 
there cannot be mooshaa where there has been a gift of defined shares in 
zamindaries with separate and defined rents. Undivided property may be 
given to two persons, see Bailee, p 33, Introd. Ed. 1866 , and the case in Sel. 
Rep., 115 (note) I Bailee, p. 524, also shows that possession prevents the gift 
being void. 

Mr. Amir Ah on the same side As regards diflerence of opinion between 
Haniffa and his two disciples in some of the texts quoted, the rule to be 
followedfis: Where there is^a difference m the opinion of Haniffa and the two 
disciples, Haniffa’s opinion is to prevail in devotional matters, and that of the 
disciples in worldly matters Where the opinion of the disciples differ there 
the opinion which agrees with Haniffa is to be adopted. Where Hanitta’s 
opinion differs from his two disciples, then if the difference relate to matters 
of justice in a worldly Court of [1121] justice, the opinion of the two disciples 
will be adopted, and in other matters the opinion of the two disciples [Haniffa?] 
is to be adopted. See Fatawa-i-Kazi Khan, 1, V k judge may, when both 
disciples dissent from Haniffa, decide as he thinks most just. See Sir William 
Jones’ work, vol. Ill, 510, and Morley’s Difjc.st, vol. I, p. CCLXII, Introd. 

The case of Shahazadee Hazara Begum v. Khaja Hossetn Ah Khan 
(12 W. R., 498) shows that a wagf was made of a right of redemption, which 
is not a tangible thing , and as to gifts of chases in action, see Bailee, 531 , 
Hedaya, 698. As to a gift of shares in properties, see Kasim Husain v. 
Shanfunissa (I. L. R., 5 All, 285). As to delivery of possession Eanee 
Khujooroomssa v. Boushun Jehan (L. R., 3 I. A , 307) , as to the seisin of 
Mahomedan law see Amina Bibi v Khatija Bibi [I Bom. H. C., 157 (161) j 

W'here a man makes a gift of a moiety of his houses to two persons, and 
delivers the same to both simultaneously, it is a valid gift, but if the delivery to 
one is before the other it would not be good, although Haniffa says it is not 
valid in either case, Fatawa-i-Kazi Khan, 282. A gift of a house to two 
persons is not valid according to Abu Haniffa, but the two disciples say it is 
vulid. See Fataxoa-i-Kazi Kha,n. The Sheahs do not allow the invalidation 
of a gift by Mooshaa, see Shami p. 511, where it is laid down . “ If the donor 
or his deputy makes a division, or if the donor authorises the donee to make 
the division with his partner, this makes the gift complete 

Jad^ment was delivered by— • • 

Garth, C. J., (who after stating the facts, of the case, continued). The 
main question in the case is the validity of this deed of gift There is no doubt 
that but for this deed the plaintiff's would be the heirs tif Kaniz Fatima, at 
least to the main portion of the property. But they deny the validity of the 
deed on several grounds. 

(l«f) That Kaniz Fatima never executed it, (2»d) that if she did she was 
not of sound mind when she did so; and (3rd) that the deed is invalid by the 
rules of Mahomedan law. 

\ 
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, tiias] The Judge in the Court below has found entirely in favour of the 
defendants. He considers, that the execution both of the ikramama, and of 
the deed of gift has been clearly proved, and that there is no legal objection to 
the validity^f the deed of gift. He also finds, that the mocurrari to Babbun 
was a permanent lease, and he has dismissed the plaintiff’s suit with costs. 

In this Court, the main contention has been with reference to the 
validity of the deed of gift, and we may say at once, that we have not the least 
doubt as regards the execution of this deed, or as to Kanix Fatima being 
perfectly well aware of what she was doing when she executed it. 

We think this appears very clearly from the plaintiff’s own evidence. 

It is no doubt very natural for the plaintiff's, who are not in good circum¬ 
stances, to struggle ha:^ against an alienation of so large an inheritance, but 
on the other hand, we cannot fail to see that the probabilities are greatly in 
favour of the gift, because it vras only likely that Kaniz Fatima, who had lived 
with Muleka (her daughter-in-law), and Irshad Hossein on terms of affection 
and intimacy for many years, should do all she could to secure to them her 
wealth, instead of allowing it to descend to distant relations, of whom she 
knew little or nothing. 

The question therefore in this Court, so far as this deed is concerned, has 
been, whether having regard to the subject-matter of the gift, and the fact of 
there having been no actual partition made of it at the time when the deed was 
executed, as between the two donees, the transaction is valid in law' as against 
the plaintiff's. 

This question has been argued before us at some length, and we are mucli 
indebted to the learned counsel on both sides for the pains which they have 
taken to refer us to all the authorities upon the subject. But having heard 
the matter fully argued, we are satisfied that the gift is valid, and that the 
oonolusion at which the lower Court arrived is just. 

The property which is the subject of the gift consists of several zamindaries, 
and shares in zamindaries, let out to tenants and ryots, as such estates 
usually are ; a good many lakiieraj properties [1123] also let out to tenants , 
several mahkana rights of some value, and a variety of house proiierty in 
Patna, and elsewhere, consisting of houses, sheds, roads, gardens, etc. 

There is no satisfactory evidence as to how this latter property was 
occupied or utilized at the time when the gift was made. 

The arguments on the part of the plaintiffs resolve themselves into tliree 
main points: 

(Isf) That by Mahomedan law a gift cannot be made of lands whicb 
are not in the possession of the donor, nor of incoriioreal properties, such as 
rents, malikana rights, and the like, that an undivided share of a bouse 

or a zamindari cannot be made the subject of a gift; and (Srd) that a gift to 
two persons without previous division and separation is invalid. 

In dealing with these points we must not forget that the Mahomedan 
law, to which our attention has been directed in works of very ancient 
authority, was promulgated many centuries ago in Bagdad, and other Maho* 
medan countries, under a very diff’erent state of laws and society from that 
which now (wrevails iff India; and that although we do our best here in auits 
between Mabotnedans to foUow the rules of Mahomedan law, it is often difii- 
eult tb discover what those rules really were, and still more difficult to recon¬ 
cile the diffeareni^ which so constantly arose between the great expounders 
of the Mahomedati law ordinarily current in India, namely, Abu Haniffa and 
bis two diacipleB. 
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We must endeavour, so far as we can, to ascertain the true principles 
upon which that law was founded, and to administer it with a due regard to 
the rules of equity, and good conscience, as well as to the laws, and the state 
of society and circumstances which now prevail in this country. » 

Having premised thus far, we think that the first of the above points, 
although it has occupied some time in argument, may be very readily disposed 
of. In fact, it appears to us to have been already settled. 

We have been referred to several authorities, and, amongst others, to 
Dorrul Mokhtar, Book on Gift, p. 635, which la>8 down that no gift can be 
valid unless the subject of it is in the possession of the donor at the time when 
the gift is made. Thus when land is in tlie possession of a usurpei (or lorong- 
doer), or of a lessee. [11243 or tnortgagee, it cannot be given away , because in 
these cases the donor has not possession of the thing which he purports to give. 

Bat we think that this rule, which is undoubtedly laid down in several 
works of more or less authority, must, so far as it relates to land, have relation 
to cases where the donor professes to give awav the posiessoty interest in the 
land itself, and not merely a reversionary right in it. Of course, an actual 
seisin or possession cannot be transferred, except by him who has it for the 
time being. 

It is possible, too, that these texts may be explained by what we are 
informed was the law'm Bagdad in early times with reference to land let on 
lease, we are told that an i^ara lease, whicli m this country means generally 
a farming lease of ryoti holdings, meant, according to the law of Bagdad, a 
lease of the land itself or its usufruct, and that the owner of land having made 
such a lease, could not by law transfer his i eversionary interest, so as to give 
the transferee a right to receive the rent fiom the ijaradar. (See Futatva 
Alumgin, vol. Ill, Book on Gifts, p. 521.) 

Whether this is the real meaning of the authorities may be doubtful, but* 
it is certain, that such a state ol the law in this country would render the 
transfer by gift of a xamindari and otliei landlord’s interest simply impossible: 
lands here are almost alwavs let oui on leases of some kind, and there are 
often four or five different gi ades of tenants between the zammdar and the 
occupying ryot. What is usually called poisciiioJi in this country, is not actual 
or khas possession, but the receipt of the lents and profits , and if lands let on 
lease could not be made the subject of a gift, many thousands of gifts, which 
have been made over and over again of liamindari propeities would be invali¬ 
dated. If we wore disposed to agree with this novel view of Mahomedan law, 
(which we are not), we think we should be doing a great wrong to the 
Mahomedan community, by placing them under disabilities with regard to the 
transfer of property, which they have never hitherto experienced in this 
country. Such a view of the law is quite inconsistent w'ith several cases 
decided by the Suddur Dewan\ Adawlut (undei the advice of the Kaxis), and 
also by this [1125] Court (see 1 Select Eeports, 5, 12, and 116 note; 1 
Bombay High Court Reports, 157, 16 W. R., 88, find 12 W. R., 498), and it is 
directly opposed to the case of Annrunnessa Abcdoonissa {23 W. R., 208) 
decided by their Lordships of the Privy Council. • 

In that case a gift of large zamindaries was held to be valid, although it 
is clear that they consisted, as such estates generally do, of tenures and interests 
of all kinds; no objection was then taken to the gift up6n the ground that has 
been urged before us here, and indeed, so far as it appears, that point has now 
been taken for the first time. 

Similarly, as regards the mahkana rights, we are not aware of any reason, 
why rights of this description should not be made the subject of a gift, in the 
way as rents or orther incorporeal property of that nature. We have 
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already decided that reversionary interests, carrying with them the right to 
receive rents, may be thus transferred ; and it is clear that debts and Govern¬ 
ment notes and other choses in action, which give the parties entitled to them 
the right to receive money from the Government or third persons, may be 
made the subject of a gift. 

A makkana right, is the right to receive from the Government a 
sum of money, which represents the mahh's share of the profits of a revenue¬ 
paying estate, when, from his declining to pay the revenue assessed by the 
Government, or from any other cause, his estate is taken into the khas posses¬ 
sion of Government, or transferred to some other person, who is willing to pay 
the rate assessed. There is nothing in principle, so far as we can see, to 
distinguish a tnalikana right from a right to receive rents, gr the dividends 
payable upon Government paper. 

The second and third points contended for by the plaintiffs, have reference 
to the doctrine of mooshaa under the Mahomed an law. It is urged: (l) that a 
gift of an undivided share in any property is invalid because of mooskaa, or 
confusion, on the part of the donor; and (2) that a gift of property to two 
donees without first separating and dividing their shares is bad, fa^ause of 
confusion on the part of the donees 

£1126] But it must be borne in mind that this rule applies only to those 
subjects of gift, which are capable of partition. See the Hedaya, vol. III, 
Book on Otft, p. 293, where the rule laid down is to the effect that—-" a gift is 
not valid of what admits of division unless separated and divided.’’ See also 
Bailee's Mahomedan Law, 2nd Ed., p. 520. Futawa Alumqiri, Book on Gift, 
p. 521; Macnaghten’s Mahomedan Law, p. 201. 

The rule, therefore, applies only to gifts of such property as is capable of 
division ; whereas reversionary interests, or makkana, or other choses in action, 
•are not capable of division 

It is said that one main reason for this rule, which aijphes only to gifts, and 
not to sales, is to protect a man’s heirs against gifts made in defeasance of 
their rights. We were referred to certain texts which apparently favoured that 
view, and it is also probable that another reason for the rule was to protect 
creditors against fraudulent gifts made by debtors, it lieing a well-knowm test 
of the bona fides of a gift, whether possession of the thing given has passed to 
the donee. 

It has been urged upon us very strongly, that according to this rule of 
mooshaa, the gift, which was made to the defendants in this case, is wholly 
void, because, the gift being of lands, no partition of such lands was made ; and 
even sup^sing the gift to be valid, as regards the zammdaii properties which 
were let ^t on lease, it would still be invalid as regards the house property, 
gardens, sheds, etc., which aie not shown to have been let out on lease, and 
which were capable therefore of actual partition. 

We think, however, that this objection is not well founded, as regards any 
part of the property in question. 

As regards the zamindaries, the est*ate of the donor, as we have seen, was 
an interest^n revision, and the property which was transferred by the gift of 
these zamindaries was merely that sort of estate which entitled the donees to 
receive the rents and profits. We find from the evidence of the defendants, 
{which was so clear 'upon this point that the Judge in the Court below 
desired to hear no more than that of the first two witnesses), that during 
Kani^ Fatima’s lifetime she and Muleka were in separate coUec-£ll27]tion of 
the nemts, and that immediately upon the gift being made, the possession was 
trahslotfed, in tlie only way in which it could be transferred, to the two donees. 

Tl^e Mussumeub dismissed all her servants, an^ from that time the 
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tehsildars were employed and paid by the donees, and collected the rents for 
them. An equal division was made between them of the rents collected ; and, 
as regards part of the property, it appears that, from the year 1281, the collec¬ 
tions were made separately. 

It is said, however, that as regards the house property no division of it 
has been proved, and that, for aught that appears, that property might have been 
in the khas possession of the Mussuinat, hut no point was made of this in 
the Court below. No issue was framed for the purpose of raising it, nor was 
there any evidence given on the part of the plaintiff, nor any cross-examina¬ 
tion of the defendant’s witnesses with reference to that point, no distinction 
appears to have been made {either in the Court below, or even in the grounds 
of appeal to t l^ Court), between the different kinds of property, and the 
strong probabiliiy is, that the house property which belonged to the Mussumat 
was let out in lease in the same way as her other properties. 

We think; therefore, that we ought not to allow an objection of this kind 
to prevail, or even to be raised, at this stage of the case founded merely upon 
a conjectural distinction between these two classes of property , and even if we 
thought otherwise, we certainly should not give effect to such an objection 
without sending the case back to the Court below, to have the true state of 
things ascertained. 

Upon the whole, therefore, as regards the deed of gift, we are of opinion 
that it effectually transferred to tlie donees the properties which were detailed 
in the schedule to that deed. 

It now only remains to deal with mouzah Morari which, as we have seen, 
was granted under a mocurrari lease to Mussumat Babbun by Nazir Ibrahim Ali. 

The plaintiffs admit in their plaint that Mussumat Babbun executed a 
dur-mocurrart lease of this mouzah, on the 22nd of [1128] September 1873, 
to the defendant No 6, Moulvie Fuzul Holsein, and that, in that diir- 
mocurran, she stated the lease to be a perpetual and heritable one ; whereas, 
the plaintiff’s case is that it was only for her life, and that as upon her death, 
on the 25th of October 1875, the mouzah reverted to Ibrahim Ali’s heirs, the 
plaintiffs are entitled, as two of his heirs, to a share in that mouzah. 

On the other hand, the defendant No. fi, alleges that the mocurrari granted 
to Babbun was a permanent and heritable one , and he has filed and pro¬ 
duced the mocurrari lease itself, which be says was given to him by Babbun 
at the time when he obtained his dur-vwcurrari. 

The Court below has also found against the plaintiffs upon this point ; and 
the only difficulty we have liad upon this part of the case arises from the some¬ 
what loose way in which the mocvrrai i lease has been proved in the Court below. 

It appears from the petition of the defendant No. 6, dated the* 20th of 
September 1881, that he filed thi.s mocuirari lease in Court; and that it 
was duly registered. 

The deed appears to have been admitted by the Court below, and no objec¬ 
tion has been taken in the grounds of appeal that itr was improperly admitted. 
It has been sent up here with the record, and it has been produced and 

examined before us in this Court. • • 

It is argued by the plaintiffs that this is not the real deed which was 
granted to Babbun; and they say that the real deed was one for life only, but 

they have given no proof of this. * 

It is, of course, an admitted fact on both sides that there was a mocurrari 
deed of some kind duly executed by Ibrahim Ali to Babbun. 

The deed, which is now in evidence was duly filed and produced at the 
trial by the defendant No. 6, as being the deed given to him at the time when 
he obtoined his dur-mocurram. 
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The Judge has found this to be the deed which was granted by Ibrahim 
Ali to Babbun ; and there is no doubt that this deed does confer a permanent 
and heritable mocurrari. 

[ 1129 ] We see no reason to believe that the finding of the learned Judge 
is otherwise than correct If he made a mistake at all, it was in receiving the 
deed in evidence without examining Fuzul Hossein, who appears to have been 
in Court, or requiring some further or other proof of its identity. 

But there is no point of this kind taken in the grounds of appeal; and, if 
we considered that tliere was any weight in the objections now made by the 
appellants, we should certainly not give effect to them, without sending the 
case hack to the Court below to examine Fuzul Hossein and his witnesses; 
because the Judge thought his case so clear as to this deed, ilhat he told him 
it was unnecessary to call any witnesses. 

We therefore decide the case on all points against the appellants. 

The only remaining question is as to the costs. 

We find that in the Court below the defendants Burkut and Zukiran were 
allowed their full costs, and that Ali Hossein, who was a pleader, and who 
apparently had nothing to do with the case, was also allowed a separate set 
of costs. 

The ground on which Ali Hossein was allowed these costs, was that he 
was said to have made an arrangement with the plaintiffs by which the plain¬ 
tiffs were enabled to carry on the suit, and part of the arrangement was, that 
in the event of the plaintiffs succeeding, Ali Hossein should be entitled to a 
share in the property. 

Under these circumstances, the plaintiff desired that Ali Hossein should 
be made a defendant But Ali'Hossein himself disclaimed having anything to 
* do with the arrangement, or having any share in property. 

Why, under these circumstances, he should have been allowed sucli a 
large sum for costa we cannot understand, nor do we understand why Burkut 
and Zukiran (who were merely made defendants, because their names were said 
to have been used in making the arrangement, instead of that of Ali Hossein) 
k were also allowed their full costs, because their interests, if they had any, were 
precisely the same as those of Ali Hossein, and any contention which [ 1180 ] 
they might have raised, must have been in the same interest as that of Ali 
Hossein. 

We think that the only sum which ought reasonably to have been allowed 
to them would merely be one for their first appearance in Court; instead of 
the fee therefore which has been allowed by the Court below, we allow only 
Bs, 100 to Ali Hossein, and a like sum to the other two plaintiffs. 

As regards the costs of the principal defendant, we think that the 
defendant No. 6, whose contention was of an entirely different character 
from that of the others, sBould have his costs of the appeal proportionate to 
the value of his dur~momrmn, and that the other defendants should get their 
costs upon«the balance. • 

Ajypaal disnatsed. 

NOTES. 

£OIFT UNDEEIIAHOM^AN LAV, DELIVERY OF SEISIN—MUBHA— 

The jodgmeut of Bir BIOHABD GABTH, C. J , in this rane ban been received as anthontativ?, 
as the fcUowing oases show. 

Thjp.doetrine relating to the invalidity of gifts of musba is wholly unadapted to a pro- 
gresaiyaatwto of society, and ought to he confined mthin the strictest rules(18B9) 11 All., 
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460 at 476 P. fl. It would be inconsistent with 11 All., 460 to appl> a doctrine which in its 
origin applied to very different subjects of property, to shares in companies and freehold pro¬ 
perty in a great ooramercial town. The argument of the appellant was not that the law of 
musha did m fact embrace (in the sense of having been applied to) such property, but that, 
if the same aspect of life and things were logically applied, it involved the invalidity of the 
gifts in dispute. But this is not the true criterion.-^(1907) 35 Gal., 1 at 23, 24 P. 0 

A gift of immoveable property not at any time in the possession of the donor, but in that 
of a trespasser, and consequently never delivered by the donor to the donee is void under the 
Mohamedan Law.—(1888) 11 All., 1. 

In (1911) 35 Mad., 120 at 130, 13] Mr. Justice AlJDUK RAHIM declined to extend the 
principle of thosi. Privy Council cases to uphold the gift of proports in the possession of a 
stranger or a trespa^r. Possession taken under an invalid gift of viiisha transfers the property 
according to both the Shiah and the Sunni schools (1889) 11 All,, 460 at 475; 6 Bom., L. R 
1043 (1050). 

A gift may bo made of right to property which had been under attachment for arrears of 
revenue. ‘ The donor must, so far as it is possible for him, transfer to the donee that which 
he gives, namely, such rights ns he himself has , but this does not imply that where a right 
to property forms the subject of a gift, the gift will be invalid unless the donor transfers wliat 
he himself does not possess, namely, the (orpus of the property He must evidence the 
reality of the gift by divesting himself, so far as he can, of the whole of what he gives — 
(1896) 21 All., 165 (170, 171). 

Land in the occupation of tenant passes b\ attornment —(1892) 16 Mad 43 (48). 

A deed of gift of a house followed by delivery of possession is not invalid merely b\ 
reason of the donor continuing to remain in it —(1884) 9 Mom , 146 at 150 , walsoQS All., 
147 : 6 Bom., L R 983 contia, 19 M.id., .343 , (1907) 30 Mad , 519. Nor is the retention by 
the donor of his effects in the house a circurast.inco invalidating the gift •—(1905) 29 
Bom , 468 at 478, on appeal from 6 Bom., L R 983, especially so is this the case when the , 
donor is in loco paientis to the donee —(190.5) 29 Bom , 468 at 479 

As regards gifts of equity of redemption, see the discussion in Wihon'n Anglo-Muham- 
madan Law, III Kdn., (1908) pp ,327-329. 

ASCH&IC RULES OF KAHOHEDAN LAW—MODERN CONDITIONS— 

The observations of Sir RICHARD GARTH, C J., in 10 Gal., 1112 at 1123 have now the sup¬ 
port of similar observations by the Judicial Gommittee •—25 Gal , 9 , 11 All., 460; 35 Gal., 1, 
25 All., 2-36; see also 30 Mad., 519 at 522,6 Bom , L R. 983, on appeal 29 Bom , 468. Mr. 
Justice Abdur Rahim m his Tagore Lectura on Mahomedan Law (1911) p. 44 thus sums 
up the tendencies of Gourts in enforcing Mahomedan Law ; “In the domain of law governing 
domestic relations and succession, the Gourts have allowed themselves a much narrower 
margin of freedom, if any freedom at all, in applying the rules laid down m booi^s written 
by mediviel writers to the altered circumstances of modern world than in matters relating 
to dispositions of property such as by gift, waqf or will ’’ 
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THE INDIAN LAW BEP0ET8, CALCUTTA SEE1E8, 
CONTAINING CA8E8 DETEEMINED BY THE 
HIGH COUET AT CALCUTTA AND BY THE 
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ON APPEAL FEOM THAT COUET AND FROM 
ALL OTHEE COUET8 IN BE1T18H INDIA NOT 
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CALCUTTA-Yol. XI-188S. 

PRIVY COUNCIL. 

The nth June, 1884. 

Pbesent 

Lord Watson, Sir B Peacock, Sir R P Collier, Sir E. Couch 

AND Sir a. Horhouse. 

N arpat Sin^^h.PlaintiQ 

Venus 

Mahomed Ah Hussain Khan.Defendant. 

[On ajjpeal from the Court of the Judicial Commissioner of Oudh J 

Hurvlvorshij)—Eights of widoio—Grant by Gooenimcni for rmmtemnee 

oj family 

The lands of throe brothers having been eonfiaoiitcd, the (lovornmont afterwards 
assigned rcvenuc-p<iyiug lands for the benefit, in ccitain proportions, of the minor son of 
the eldest brother, also of the widow, minor son, <uid daughter of the >oungost brother 
(both these brothels being then deceased), and the second brothci, who survived, was put 
into possession of a proportionate pait of the property. 

Held, that the widow of the youngest brother, on the deaths of his son and daughter, 
becanie, by suivivorship, sole owner of the estate so assigned for their and her benefit, so 
that an alienation of part if made by her could not be set aside at the iiistaiicu of the second 
brother, who failed to show, on the above state of things, that the estate was heritable 
property of the son, as whose uncle and heir he claimed. 

Appeal from a decree (18th March 1882) of the Judicial Commissioner of 
Oudh, affirming a decree {3rd August 1881) of the District Judge of Sitaiwre. 

The suit, out of which this appeal arose, was brought by the appellant to 
obtain the proprietary right in mauza Sarayaii, in [2J the Sitapore district, 
from the respondent, who had purchased it from a widow ; the latter having 
sold it under circumstances not justifying a sale by a person holding the usual 
estate of a widow under the Hindu law The appellant, as nearest heir of 
the last male owner, sued after her death to set aside the alienation. Both 
Courts in India having held that the widow had an absolute, and not merely 
a limited, interest in the estate, the principal question on this appeal was 
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whether they were right. Of three brothers, Beni Madho Singh, Narpat 
Singh and Jagraj Singh, insurgents in 1857, the first and last were killed 
about that time, and the properties of all the three were confiscated. In 
1860, provision was made by the Government for Narpat Singh and for the 
son of Bom Madho ; also for the widow, minor son and minor daughter of Jagraj. 
From the assignment then made of lands for the support of this latter family 
arose the present claim . and no formal grant having been made by the 
Govornniont, the nature of the interest taken by each member of the family 
appeared mainlv from the oHicial proceedings set forth in their Lordships’ 
judgment. 

Narpat Smgli received possession of the property assigned to him ; and 
the name of Ilanuman Singh, the minor son of Jagraj, was entoiod in the 
settlement record as answerable for the Government lovenue on the property 
assigned for the heiieht ol his mother and sister and liimsell, winch, however, 
was under the maniigeinont of the Coui't of Wards Ilanuman Singh died in 
May 18G3 , and it was tlierouiion ordered in the I^istnet Collectorate that 
the names of his mother and sister sliould he substituted lor Ins, the manage¬ 
ment of the Court ol Waids continuing. 

The daughter also died in 1865, and on the 2Ith Docoinhcr 1877, the 
widow sold mauza Sarayan, part of the property assigned as above stated, to 
the respondent for Us. 11,000, the revenue authorities alterwards granting 
dakd khni ij in the name of the vendee The widow died in 1878, leaving 
the respondent m possession Tins led to the pieseiil suit by Narpat Singh, 
who claimed the property on the ground that the widow, as heiress of her 
son, hiui onlv a limited interest in the estate, and no power to dispose 
of it for more than hei life, the reversion [3] belonging to bnnseU as uncle 
and heir of the deceased, Hanuman Singli 

The defence was that the grant was to the widow, son and daughter in 
equal parts, and that on thoii dcatlis tlie widow liad liocoiiio oxclusivelv 
entitled 

The District Judge ol Sitapoie dismissed the suit He lield that the 
property granted hv the GovoinraeiiL vested in the widow on the doatlis of 
both the son and dauglitci ol Jagraj Whotlier tlio widow’s estate, as against 
the Government, was absolute oi limited, the Government alone could 
intei'iioso to prevent such an alienation as that winch she had made, and it 
had not done so 

An appeal against tins decision was disunssod liy the -liuhcial Commis¬ 
sioner of Oudh. 

Mr J 1) Mai/nr, foi the Apiiellant, aigiiod that the assignment having 
been made by the Govoi rmujnt foi the heiiotit of the lannlies of the hrotheis, 
the estate assigned to the lamilv of Jagiaj Singh \osted m Ilanuman Singh, his 
son, who was recorded piopnetor. The mother and sister, as female members 
of the family, obtained oitlv the lights cf females Tt was as the heir of 
Ilanuman Singh, wdicther by Hindu law oi custom, that the widow on the 
death of hear son succeeded him • She, however, took only a qualified estate. 
Her power to alienate having been exceeded, the ajiiiellant was entitled, as 
heir of the last male owner, to have the conve\ ance set aside, as to so much of 
it as was in excess of tlie widow’s powei 

Mr. J J ir Siykes for the Eespondent was not called ujion 

Thoir Lordships' Judgment was deliveied by 

Sip B. Peftoock. - Their Lordshijib see no reason to think that the 
judgments -of the two Courts below are erroneous. 
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The plaintitf is suing to recover possession of certain property, and ho 
must recover upon the strength of his own title. He claims as reversionary 
heir of Hanuman Bakhsh, the son of Jagra]. In order to succeed he must 
show that the estate was the heritable property of Hanuman Bakhsh On 
looking at the letter of the Chief Cominiasioner of the 18th February 1860, it 
appears to tlieir Lordshijis that it was the intention of the (TOV-[43ei'nmont 
to make provision foi Jagrai’s widow and famih The Clnef Commissioner, 
in his letter, says “ The party consists of Bern Madlio’s son, a bo\ of about 18 
or 14 years of age, and his betrothed wife, the widow, [son ‘^| and daugliter of 
.fagra] Singh, hrothei of Beni Madho, killed witli iinn the son and daugliter 
are children , Narpat Singh, lirotfier of Beni Madho, and liis wife and daugliter, 
the latter aged 10 \ears. They are all at present living with a relative,”-- and 
soon. “ -lagiai Singh and Narpat Singh held up to annexation, laniled i)rojiei’t\ 
quite distinct from that of Beni Madho The estate ol the first named ’’ -that 
is, of Jagraj—“ was assessed at about Ks 25,000, and of the latter at about 
Rs 16,000 Both estates have heen confiscated The Chief Commissioner 
pi eposes to assign fot the suppoit of the famiK confiscated lands in the 
Sitapore district assessed at Rs 11,100, and in the following pi opoitions -- 
Beni Madho’s son, Rs 6,000 , Narpat Singh, Rs. 2,500 , Jagraj’s widow and Ins 
family, Rs. 2,500 ” Then he goes on to sax, at paragrajih 8 , “ The two boys, 
vtz , the son of Beni Madho, and of Jagia], should reside at Sitapore for the 
benefit of the education that is atfoided at an excellent school latelx estahhshetl 
there for the education of the sons of taluqdaixs, and in the meantime the land 
can be managed by the local authorities, wlio can remit the jiroceeds monthly ,” 
that IS, for the benefit of those entitled “ The widow of .lagraj Singli, and liis 
daughter, had hettei lesule at Sitaporo with the bo\s When the education 
of the brothel is completed ’’ — that must refei to the brother of tlie daughter 
of ,lagrai, it could refer to no one else “ When the education of the brother 
is completed, they ’’—that is, the persons for whose honefit the property was" 
to he assigned, namely the widow and tlie faniily, can be placed in posses¬ 
sion of the properties now assigned to them The Clnef Commissioner has 
proposed a liberal provision for the members of this family not onlv because 
they are objects of compassion in tRernselves, but also because he is convinced 
that this generous treatment of the family of so determined an enemy us Bern 
Madho will be regarded by the Oudh taluqdais as a most rnagnanimous act on 
tlie part of the British Government, and will earn for it enduring popularity.” 

[S] The Government assented to this proposal of the Chief Commissioner, 
and their Lordships are of opinion that it was the intention of the Government 
that the land assessed at Rs 2,500 should he assigned for the benefit of Jagraj’s 
widow and his faniily as joint tenants, and not as tenants in common or to 
the son separately. The Judicial Commissioner, in his judgment, ajipears to 
their Lordships to have put the case very clearly He says • As to the posi¬ 
tion of Mussammat Shahzad Kunwar The grant was made to the family of 
Jagraj Bingh jointly. As the Goxernment in no w'ay defined the rights assigned 
to each grantee, the three persons who composed the family must be held 
to have been joint owners , and on the death* of the two children their mother, 
as survivor, became sole ownei The Government, when assigning the land, 
did not restrict Mussammat Shahzad Kunwar’s right, to a life interest only , 
and as she acquired possession, not as heir to her son, but as the survivor of 
three joint owners, her proprietary right was absolute. The fact that the 
name of Hanuman Singh only was at first entered in the Collector's ww/r/risan 
register is unimportant, and cannot affect the rights of the joint ow-ners ” It 
is unnecessary to determine whether the Government did intend to give life 
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interests only or absolute interests. The plaintiff must recover upon the 
strength of his own title. The Government has never claimed to resume the 
land. 

It appears to their Lordships that the judgment of the Judicial Commis¬ 
sioner was correct; and their Lordships will, therefore, humbly advise Her 
Majesty to affirm it. The appellant must pay the costs of the appeal. 

SolicitoT’s for the Appellant; Messrs. Van Sandan, Cumming d Armitage. 

Solicitor for the Respondent: Mr. ir. Buttle 

NOTES. 

[ORANT TO HINDU WOMEN-NATURE OF ESTATE- 

In (lS9f>) 513 Cal., 670, P C, it was held overruling 11 Mad , 258, that when a grant wa*. 
made to both inalea and lemalos together, each takes an absolute ''state although the grant 
waa mentioned to be for maintenance See also (19i)2) 27 Mad , 498 The enfranchisement 
by Government of an mam held by a limited owner does not enlarge the estate held bj 
her therein .—(1906) 30 Mad , 434, K B. Where a grant is made to a Hindu female after a 
conffscation or resumption as in 9 M I. A 539 , 12 M.I.A 1 ; 2 Mad , 128, the grant 
becomes a fresh title, the old title discontinues ~j>ei BHASHVAM AYTANQ.tK, J , in (1902) 26 
Mad., 339 at 362, 360,even though the grantee mav have been selected in consideration of the 
family services J 
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— - * 

The noth June, 1HH4 
Present• 

Lore Watson, Sir B Peacock, Sir R P Collier, 
Sir R. Couch, and Sir A. fiounocsK 


Amir Tlassan Khan. Plairftiff' 

versus 

Sheo Baksh Singh.Defendant. 


fOn appeal from the Court of the Judicial Commissioner of Oudh 1 


Consti notion of s. oj Act X of 1877, as amended by s. 93 of 

Act XU of 1879. 

A Court that has decided if suit over which it had jurisdiction, cannot, only on the 
ground that it has arrived at a wrong decision, lie said to have exercised its jurisdiction 
illegally, or \vith material irregulantj', within the meaning of s 622 of Act X of 1877, as 
amended by s 92 of Act XIT of 1879. 

Appeal from a decree (7th February 1880) of the Judicial Commissioner of 
Oudh, reversing a deerde (5th September 1879) of the District Judge of Sitapur, 
whioh confirmed a decree (26th June 1879) of an Extra Assistant Commissioner 
in that District. 

The suit out of which this appeal arose was commenced in the Court of 
au Extra Assistant Commissioner having jurisdiction under Act XXXII of 
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1871 (The Oudh Civil Courts’ Act then in force), in the Sitapur District of 
Oudh. The Baja, Amir Hassan Khan, the appellant, sued Sheo Baksh, the 
respondent, to obtain possession upon redemption from mortgage of a three- 
fotirths’ share in a taluq named Khanpur, comprising six villages in Sitapur, 
on payment of the mortgage debt alleged to be Rs 1,710. This property was 
mortgaged in 1849 by eight co-sharers therein, and the right to redeem was 
afterwards contested both in the settlement and in the Civil Courts 

The present suit raised questions as to wliether it was not barred under 
ss. 13 and 43 of Act X of 1877 . also whethei the plaintiiT was entitled to 
represent the mortgagors , and whether it was competent to liini to claim to 
redeem the mortgaged property. 

The District Judge of Sitapur having maintained a decree made by the 
Extra Assistant Commissioner in favour of the plaintiff, a petition was presented 
by the defendant, on the 12th Deceinbei 1879, to the Judicial Commissioner, 
praying him to call [7] for the record of the suit, and to exercise, in reference 
to this case, his powers under s 622 of Act X of 1877, as amended by s 92 of 
Act XII of 1879 The Judicial Commissioner thereupon called for the record, 
and having heard the parties, reversed, in the judgment now under appeal, the 
decision of the Court below, dismissing the suit. 

On this appeal— 

Mr J Graham, Q C., and Mr. J T. Woodroffe. apjieared for the Appellant. 

The Respondent did not appear 

For the appellant, reference was made to s 21 of Act XIII of 1879, the 
“Oudh Civil Courts’ Act, 1879,” whereby the decision of the District Judge, 
not having modified or reversed the order of the Extra Assistant Commissioner, 
was final, save so far as that it was subject to the provisions of the Code of 
Civil Procedure, s 622 And it was submitted that the words of s 622 as they 
stood originally, and also as amended by s 92 of Act XII of 1879, did not 
authorize the Judicial Commissionei to interfere in such a case as the present. 
The words “ act illegally, or with material irregularity ” did not comprehend 
cases of erroneous decision as to the powers of superintendence of tlie High 
Court, under s 15 of thq Statute 24 and 25 Vic , c 104, that Court was not 
authorized to interfere with the order of a Court subordinate to it on the ground 
of error in law or in fact, unless in due course of appeal ~ Tej Ravi v IJarmkh 
(I. L. R, 1 All, 101), in a note to which case the authorities in regard to the 
interference of the High Court under s. 15 were collected Monmohinee Dassee 
v. Khetter Gopaul Dey (I. L R , 1 Cal, 127) was also cited. 

Their Lordships’ Judgment was delivered by 

Sir B. Peacock. —The question in this case depends upon the proper 
construction to be put upon Act X of 1877, s 622, and upon Act XII of 1879, 
s. 92, by which the former section was amended According to Act XIII of 
1879, s. 21, there was no appeal in this case from the lower Court of Appeal to 


* t Sec. 43 —Every suit shall include the whole of the claim 
arising out of the cause of^action , but a plaintiff m^y relinquish 
any portion of his claim in order to bring the suit within the 
jurisdiction of any Court. 

If a plaintiff omit to sue for, or intentionally relinquish, any 
portion of his claim, he shall not aftdTwards sue for the portion 
so omitted or relinquished 
A person entitled to more than one remedy in respect of the same claim ma> sue for all 
or any of his remedies ; but if he omits (except with the leave of 
Omission to sue for one the Court obtained before the first bearing) to sue for any of 
of several remedies such remedies, he shall not afterwards sue for the remedy so 

emitted.] 


Suit to include the whole 
claim. 


Relinquishment of part 
of claim. 
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the Judicial Commiasiocer. But s. 622 of Act X of 1877 euaoted that " the 
High Court"—and in this respect the Judicial [83 CominisBioner exereises 
the same powers as the High Court—" may call for the record of any case in 
which no appeal lies to the High Court if the Court hy which tiie case was 
decided appears to have exercised a jurisdiction not vested in it by law, or to 
have failed to exercise a jurisdiction so vested and may pass such order in the 
case as the High Court thinks fit." By s. 92 of Act XII of 1879 that section 
was amended by the insertion after the words “ so vested " of the following 
words, “ or to have acted in the exercise of its jurisdiction illegally or with 
material irregularity." The question then is, did the Judges of the lower Courts 
in this case, in the exercise of their jurisdiction, act illegally or with material 
irregularity. It appears that they had perfect jurisdiction to decide the ques¬ 
tion which was before them, and they did decide it. Whether they decided it 
rightly or wrongly, they had jurisdiction to decide the case, and even if they 
decided wrongly, they did not exercise their jurisdiction illegally or with 
material irregularity. 

Their Lordships, therefore, think that under s. 622 of Act X of 1877, as 
amended by s. 92 of Act XII of 1879, the Judicial Commissioner had no juris¬ 
diction in the case. Under these circumstances, their Lordships will humbly 
advise Her Majesty to allow this appeal, and to reverse the judgment of the 
Judicial Commissioner, and to order the respondent to pay the costs incurred 
before the Judicial Commissioner He must also pay the costs of this appeal. 

Solicitors for the Appellants Messrs atktns and Lattey. 


NOTES. 

i I. SCOPE OF TBB BUXiE IN THIS CASE—JURISDICTION TO DECIDE WRONOLT AS 
WELL AS RIOBTLY—NEQATIYB RULE LAID DOWN IN THIS CASE- 

This leading case has been the subject of much comment, but no clear rules appear to be 
daduoible from the oase-Uw 

The legislative history of sec C P C., 1877 , 1882 C. P C , 1908, sec 115, was 

sketched by MahMOOO, J , in 7 AU., 345 at 348 et seq 

In 1*6 Cal., 749 ; 20 Cal , 8, the Privy Council had this section before them , and also this 
case; while in 26 Bom., 337 at 347 (a case of wrong man being brought on record as legal 
representative) their Lordships again adverted to this maxim. 

There have been some attempts at understanding the meaning of the word ' junsdicHon 'm 
that section, and as used in this case of 11 Cal , G , the interpretation of MAHMOOS, J , in 
(1881) 8 All, 818 , (1885) 7 All., 345 , 8 All., Ill, is particularly noteworthy 

The third clause of sec. 622 (C. P G , 1882) was, in the light of this decision, deemed to 
refer also to questions of jurisdiction.—(1886) 8 All., Ill; (1886) 8 All., 619, or to errors of 
procedure in relation to such questions, 11 Mad , 220; but this view was given up and ‘ perverse ' 
daoision, i.e:; a decision in oonsoious violation of a rule of law or procedure was made the 
test of interference, (1894) 17 Mad , 410, 

In the case of 1 C.W.N., 617, [see also (1897) 1 C W. N., 683J this Pnvy Council deci¬ 
sion was explained to lay down merely a negative rule that not every error of decision in 
law &e fact is the subject-matter of revision, and nothing more; and for a positive test, it was 
laid down that decisions grossly or palpably erroneous might be revised. This position was 
not Improved by Maclean, J., in 3 C. W. N., 581. See also (1912) 24 M. L. J., 112, per 
SOHDARA AIYAR, J.; (1910) 14 C.W.N., 703. 
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SHEO BAKSH SINQH [1884] 

In (IBM) 3 Xt. B. R., 333 (334) this case was thus explained . “ The test is whether the 
loww OoBuii has applied its mind to the law and the facts and come to a decision after due 
oon^denition; or whether it has failed to take into account some proposition of law or some 
fact in evidence which ought to aSeot its decision If the facts and the law applicable to the 
case have been duly considered by the lower Court, then, although its decision may bo 
erroneous, the error cannot be corrected on revision ' If, on the other hand, the lower Court 
has failed to consider the law or the facts, it has acted illegally, and its decision may be 
revised.” 

“ It would be otherwise in any ease where the Court, having a mistaken and wrong 
ap^ehension of the questions at issue, proceeded to determine an issue which did not really 
arise in the case, and based its decision of the case on its doturmiiiation of that issue. If, 
for instance, it took a view of the facts contended for by neither of the parties, and which 
was palpably wrong, then, whether its application of the law to those assumed facts wore 
right or wrong, it would not be an application of the law to the facts of the c.isc befoie it, 
and would be outside the case altogether ”—(1887) 12 Bom , 317 

The scope of this case was explained in (1896) 1 C W N , 617, by BANKKJBK, J., where 
previous cases were also considered “ Armr Hassan Khan's case helps us in answering 
the question only to this extent, namely, that it settles that it is not every wrong decision on 
a point of law that comes within the clause * * * In 7 All., 886 and 8 All., Ill, the High 

Court of Allahabad held that the ofiect of the decision of the Privy Council lu 11 Cal , 6, was 
that only questions relating to the jurisdiction of the Court could be entertained under 
sec. 622. With all respect for the learned Judges who decided those cases, we think this view is 
incorrect There is nothing in the judgment of the Privy Council to warrant this view, and 
it would render the third clause of the section (622) superfluous 

“ In 13 Cal., 22.5, this Court held that the Small Cause Court in wrongly applying see. 295 
of the Code of Civil Procedure, 1882, to a case to which it did not applj, had acted illegally or, 
with material irregularity, within the meaning of sec 622, and in 15 Cal , 47, it was hold that 
the Court below in applying sec 188 of the Bengal Tenancy Act to a ease to which it did not 
apply, had acted illegally or with material irregularity, and the case came under the third clause 
of sec. 622. There can be no doubt that these two oases come within the scope of sec. 622, 
but having regard to the view taken by the Privy Council m 20 Cal , 8, it might be said that 
they come within the first ohiuse of the section rather than the third 

‘‘In 17 Mad , 410, the majority of a Pull Bench of the Madras High Court held that the 
third clause of see 622 contemplates a perverse decision on a question of law or procedure, 
that IS a decision involving a conscious departure from some rule of law or procedure. But 
as the learned Judges who were in the minority point out, there is nothing in the section to 
wanrant such a construction. 

‘‘ In 16 Cal , 749, the Privy Council simply followed 11 Cal , 6 and in 20 Cal., 8, their 
Lordships held that the Subordinate Judge in refusing to confirm a sale under sec 312 of the 
C.P.C., 1882, which applied to the case, and in setting it aside under see 318, which did not 
apply to it, declined to exercise a jurisdiction which he had.'and exercised one which did not 
belong to him, and consequently his judgment was liable to be reviewed bv the High Court 
under the 622nd section of the CPC*** • » 

“ The clause is evidently intended to authorise the High Courts to interfere and correct 
gross and palpable errors of Subordinate Courts so as to prevent grSiive injustice in non-appeal- 
able oases; and it seems advisedly to have been expressed in indefinite language, from the 
difficulty of defining exactly the classes of cases which may stand in need of such extraordi¬ 
nary interference. The question whether any case comes under the clause has in our opinion 
to be determined with reference to the grossness and palpableness of the error complained of 
and la the gravity of the injustece rasulting from it.' 
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As regards the powers under the Charter Act, see (1886) 9 All., 1(M; 16 Cal., 749 ; (1909) 
10 C. L. J., 407. 

Bevision under sec. 26 of Act IX of 1887 .—See (1805) 21 Bom., 260; (1894) 16 ill., 476; 
(1893) 16 All., 139 ; (1904) B., 66. . < 

II. 1N8T1NCEB— 

The following cases illustrate the difficulty in the application of the rule, opposite 
conclusions having been sometimes reached .— 

Res judicata —11 Cal., 6 ; (1887) 11 Bom , 488 , (1886) 9 Bom , 432 

« 

Lwmtattjn —(1886) 7 All., 346 , 11 Bom , 488 at 492, (1886) P B. 22 ; (1887) 12 Bom., 
617 ; (1894) 17 All., 422 , (1897) 20 All ,78 17 A W. N., 168 , (1912) 15 I. C., 647 
(Oal); (1913) 17 C. W. N., 667 

Cause of action. —(1885) P B , 64 ; (1903) 26 All , 509 (624) 

Jurisdictional facts or interpretation —(1887) 16 Cal , 47 , (1887) 11 Mad., 220, (1888) 
P. B. 105. 

Interlocutory order without jurisdiction —(1887) 14 Cal , 768 

Admissitnhty of evidence and apprectahon thereof ■ —(1912) P B , 102. (1912) P L. R , 
207 (1912) P W. R , 213 . 16 I. C , 839 (wrong onus) als^o (1885) 7 All., 836 P. B. , 

(1909) 6N L. R., 49 6 1 C., 429 (misappreci&tion), (1898) 23 Bom., 177 ; (1899) 
3 C W. N., 681 (admissibility) , (1909) Id C W N , 797 10 C L. J , 33 (rejection 
of ledger , but as the other grounds related to rejection of other relevant evidence, 
revision was allowed). 

No proper consideration of materials placed before the Court .—(1909) 13 C. W. N., 797 . 
10 C. L. J., 33 , (185) 7 AU , 336 F. B , (1912) 17 C. W N , 160 . 151. C , 46 . 
(1912) 17 C. L. J , 893. 

Setting aside ex pat te decree without notice —(1913) 24 M. L J , 482. 

Refusal to allow amondment of plaint —(1911) 22 M L. J., 136. 

Decree giving wrong relief .—(1887) 11 Mad., 303. 

Amendment of decree .—(1892) 16 Mad., 424 , (1886) 8 All., 519 

Erroneous application of the C P. C —(1911) 14 C L J , 50 , (1886) 13 Cal., 225. 

Issues .—(1911) 16 C W N , 424 , (1912) 17 C. W N , 526,529 

Bemnnd—(1912) 24 M. L J , 112 P.B. , (1901) 28 Cal , 324 , 5 C W. N., 509, (1886) 8 
All., 111. 

The refusal of the issue of execution on the application of an assignee.—(1888) 16 Cal., 446. 

Delivery of property under sale certificate .—(1886) 7 All., 407. 

Claim petition .—(1897) 1 (? W. N., 6S3 

Application as to execution sale .— (1905) 28 All., 84 . 2 A. L J., 711; (1905) A. W. N., 
198 , 16 Cal , 749 

Review application —(1904) 26 All , 672,1 A. L J , 208 

Rateable distribution —(1898) 4 M. L. J., 87 ; (1908) 27 Mad., 604. 

Pauper c^tlicofions—(1885) 7 All., 661; 10 All.,;467 , 13 Bom., 126 , 19 Mad., 197 , 4 
Mad , 328 (dissented from) , (1898) 2 C. W. N., 474 , (1898) 20 All., 299. 

Miscouduot in arbitrator .—(1903) 30 Cal., 397 
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BASA&tJDmN BHtriAH V. BABA BALI [1884] t.L.R. 11 Cal. 0 

Oontravention of the Land Acquisition Act, 1870, sec. 24 :—(1890) L B. R., (1872-92) 
Vol. I, p. 609 

OontiaTOntion of sec, 17 of Act IV of 1869 .—(1899) 22 All., 270 

Making an issue of certificate under the Succession Certificate^ot, 1889, conditional upcii 
security :—(1894) 19 Bom., 790. 

An erroneous decision as regards dispo'isessum within sec. 9 of the Specific Belief Act, 
1877 .—(1909) 13C W. N., 835 10 C L. J , 30 referring to (1897) 13 C W. N., 803 , 
(1892) 19 Cal.. 544 , (1912) 17 C. W N , 501 

Decision under Punjab Courts Act, XVIII of 1884, sec 70 (1) o lytnnot bo interfered 
with .—(1911) P. R , 4 (1911) PL R , 45 9 I C , 674 following (1886) P B . 46 ] 


[11 Cal. 8] 

CRIMINAL REFERENCE 

The llth Octohei, 1H64. 

Present 

Mr Justice Wilson and Mr. Justice Macphbbson. 

Basaruddm Bhuiali.Complainant 

-oernus 

Baha Rah .Opposite Party. ■' 


Right of way used by the public—Public tight of way — Criminal Procedure 

Code, Act X of ss ISH, 134-, 135, 136, 137 

The powers embodied in as 133, 134, 136, 136 187, of the Criminal Procedure Code, with 
regard to the obstruction of public ways, are not intended to be exorcised whore there is a 
bond fide dispute as to the [9] existence of the public right Where there is such a dispute, the 
Court should pass no order under those sections until the public right has been established by 
proper legal proceedings, civil or criminal 

This was a reference made by the Sessions Judge of Dacca to the High Court 
under s. 438 of the Criminal Procedure Code. 

It appeared that one Sheikh Basaruddm presented a petition to the 
Deputy Magistrate of Munshigunge complaining that Bahai Ali and others had 

* Criminal Reference No. 144 of 1884, made under s 438 of the Code of Criminal Proce¬ 
dure, by W. H. Page, Esq., Officiating Sessions Judge of Dacca, dated the 8th of September 
1884, against the order of the Deputy Magistrate of Munshigunge, dated the 1st of August 

1864, 
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obstraoted a public thoroughfare ; the Deputy Magistrate ordered an enquiry 
to be held by a resident of the neighbourhood, and on his report passed the 
following order: “ Notice to issue to the persons complained against ondev 
s. 133 of the Civil Procedure Code to remove the obstruction, or show cause 
within seven days.” ^ 

In accordance with this order two persons, Bahar Ali and Karim, appeared 
to show cause; and the Deputy Magistrate, after recording the evidence, found 
that about a year previous to the complaint Bahar Ali had raised an objection 
to the village cattle crossing the khal at his ghdi , that in consequence of the 
objection the uamindari amlah had come to the ghdt and had given the villagers 
a new ghdi, viz., that of Karim , that Karim had now obstructed his ghdt, so 
that the complainant and his fellow-villagers were unable to take their cattle 
across the khal either at the ghdt of Bahar Ali or that of Karim. He further 
found that the ghdt of Bahar Ali was a public thoroughfare until a year ago; 
but that the disuse of a public thoroughfare for a year only would not deprive 
the complainant and his fellow-villagers of the right of using it, and came to 
the conclusion that the obstruction made by Bahar Ali was illegal. 

The order recorded by the Deputy Magistrate, after coming to the above 
conclusion on the facts, was—''the order against Karim is cancelled. I make 
the order against Bahar Ah absolute under s 137 of the Procedure Code.” 

The Sessions Judge was of opinion that this order was bad in law, because 
a road through the land of a private person, given up a year ago in pursuance 
of an arrangement made by common consent of the villagers could not be said 
to be a public [10] thoroughfare, and that, therefore, the Deputy Magistrate had 
no jurisdiction. He further was of opinion that the limit of time specified in 
8. 147 should have been applied, and that the Deputy Magistrate should 
' have referred the parties to the Civil Court. He, therefore, referred the case 
to the High Court. 

No one appeared on the reference. 

The Order of the Court was delivered by 

Wilson, J. —We think the order of the Deputy Magistrate cannot be 
supported. It has been more than once held by this Court that the powers 
now embodied in ss. 133 to 137, with regard to the obstruction of public ways, 
are not to be exercised where there is a bond fide dispute as to the existence of 
the public right. In the present case it is plain that the right of way is really 
in dispute, and that its existence is at least open to doubt. No order, 
therefore, can be made under the sections referred to, until the public right has 
been established by proper legal proceedings, civil or criminal. 

Order reversed. 


NOTES. 

CA bonA*fide claim of t»tle m respAit of an obstruction is a fit matter for inquiry by a civil 
court and the provisions of the Criminal Procedure Code ought not to be set in motion until 
then 11 Cal., 8 ; 13 Cal._^ 137, 696 ; (1897) 22 Bom , 988. See also 2 Bora., L. B., 818 ; 4 
Bora., Ij* B., 687 ^ RcLtoftlcLl, 378. 

It is for tlift Magistrate to say whether the claim is bond fide or not:—(1890) 17 Cal., 863. 
Thfl C. P. C , 1908, by sec 91 provides a new mode of procedure as r^ards public nuisances, 
see 9 Mad., 463.] 
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[11 OaL 10] 

APPELLATE CEIMINAL. 

The 18th October, 1884 

Present: ■ 

Mr. Justice Wilson and Mr. Justice Macphbrbon. 

Leiu Tu and six others.Petitioners 

versus 

Queen-Empress.* 

Mtsdirechon of Jury—Jury trial—Burmah Courts Act of 1875, s. 80 — 

Beference to High Court. 

Three persons, who were attacked and wounded in an affray, informed the police on the 
same day that the persons who had attacked them were A, B, and O Eighteen days after¬ 
wards the same complainants gave to the Magistrate inquiring into the case the names of four 
other persons who they said, with the three persons first accused, formed the attacking 
party. The seven accused were tried jointly for the offence before the Additional Recorder of 
Rangoon and a jury. In his charge to the jury the Additional Recorder omitted to call their 
attention to the fact that four out of the seven accused had not been mentioned by the 
'prosecutors until after eighteen days had passed over. The prisoners were convicted 

Held, that the Additional Recorder misdirected the jury , that under the circumstances 
the misdirection prejudiced the four persons last accused , and that the verdict must be se 
aside as far as they v;ere concerned. 

[ 11 ] This was a reference to the High Court under s. 80 of the Burmah 
Courts Act of 1875. The facts of the case are stated in the judgment of the 
Court. The point referred was as follows — 

Whether or not, in this particular case, the learned Additional Recorder 
misdirected the jury, so far as appellants Nos 4 to 7 inclusive are concerned, 
in that he did not point out to the jury the omission on the part of the 
complainants to charge the appellants with having assaulted them until 18 
days after the assault took place, and if there has been a misdirection, 
whether or not such misdirection should be held to have so prejudiced these 
appellants as to justify this Court in setting aside the verdict of the jury so 
far as they are concerned. 

Mr. W. Jackson for the Appellants. 

The Judgment of the Court was delivered«by 

WilBOn, J. —The case in which this reference has been made arose in this 
way: It appears that on the evening of the 6th of April, the three complain¬ 
ants went into a house in Rangoon occupied by ebrtain actresses , that the 
parsons said to be the seven accused came in afterwards , that a quarrel arose 
in which injuries were inflicted (it is alleged by the seven accused persons or 
some of them) upon the complainants , that on the evening of the occurrence, 
or immediately after it, the complainants, who had gone to the thannah, pointed 
out two of the accused persons, who had also gone there, as amongst the 
persmis who had assaulted them, and on the same evening they mentioned 

* Griiniiial Reference No 2 of 1884, made under s 80 of the Burmah CourtH Act, by the 
Special Court of British Burmah, consisting of the Judges, W. E Ward, Esq., and R. B. T. 
lloEwea, Esq., dated September 15th, 1884, against the order of the Additional Recorder of 

Baagoon. 
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the name of the third, but at that time they said nothing about the appelhUils 
whose ease is now before us—the accused persons 4, 5, 6 and 7. The 
complainants were the same evening taken to the hospital, where the police 
officials followed them, and made endeavour^ to obtain from them the names 
or identification of any other persons amongst their assailants, in addition to 
the two who had been identified, and the one who had been named ; but the 
police officials failed to obtain any further information then. Eighteen days 
after the occurrence, and about four days after some of the complainants h^ 
come from the hospital, a petition was presented, not through the police, but 
to the Magistrate who was then investigating the case m which the four appel- 
[ 12 ] lants, accused Nos. 4, 5, 6 and 7, were said to have been amongst the 
assailants. All the seven persons were accordingly committed for trial. The 
case came on for trial before the Additional Recorder of Rangoon and all the 
seven accused were convicted On appeal to the special Court, obiections 
were taken to the summing up of the Additional Recorder to the jury, and the 
two members of the special Court, viz., the Judicial Commissioner and the 
Additional Recorder, having differed in opinion, this reference has been made. 
The point referred is this Whether or not in this special case the learned 
Additional Recorder misdirected the jury in so far as the appellants Nos. 4 to 7 
inclusive are concerned. 

Now, in explaining his* summing up and its bearing upon the case, the 
learned Additional Recorder says this " The seven accused were identified 
by the various witnesses as well as by the complainants, and the share taken 
by each man was spoken to So complete was the evidence of this identi¬ 
fication, that the appellants’ advocate made a strong point of it in their favour 
and pointed out to the jury that the witnesses should not be believed because 
of the very completeness of their evidence.” It is thus clear that in the view 
of the learned Additional Recorder, the evidence of identification against the 
whole seven accused persons, including the appellants, was of an exceptionally 
clear, specific and strong kind. If that was so, it appears to us that it was of 
the very first importance to point out to the jury, that as to four of these 
people, the story originally told to the police did nut touch them at all, but 
that all this exceptionally clear story was heard of, for the first time, eighteen 
days after the occurrence. That seems to us to be not a small circumstance 
which the Judge might fairly pass by, or assume that the jury would give full 
weight to. It was a matter of so much moment that in an ordinary appeal 
from a conviction by a Judge with assessors, it would probably be sufficient 
to upset the conviction. Then there is another aspect of the case, viz., that 
the attention of the jury was not drawn to the material difference that existed 
in the evidence as against the two sets of accused persons. So far as we 
can see from the statement of the Additional Recorder, he left to the jury 
the case against all the seven accused men as if there was substantially 
the same case against them all. We think that [13] there was a very 
great difference between the two cases. The charge against the first three 
accused persons was made immediately after the occurrence. The charge 
against the other four was made for the first time eighteen days after¬ 
wards. We think that the omission to call the attention of the jury to 
this vital matter was a defect so serious as to amount to misdirection within 
the meaning of that' word as construed in the cases cited by the Judicial 
Ckimmissioner and the Additional Recorder. We further think that, under 
the circumstances of the case, these four persons were prejudiced by the mode 
in which the matter was left to the jury. Indeed, it could not be otherwise. 
We are of opinion, therefore, that the point referred to this Court must be 
answered in this way : that the learned Additional Recorder did misdirect the 
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' I 

in the manner indicated in the reference, and that this misdirection did so 
{Hejadice the appellants 4, 6, 6, and 7 as to justify the special Court in setting 
aside the verdict of the jury so far as regards these four prisoners. " 


NOTES. 

L See also 4 C W N 19(1 ] 


[11 Cal. 18] 

CRIMINAL REFERENCE 


The :^4th Octohei , 1884. 

Present 

Mr .Tustice Wilson and Mr Justice Macpherson 

Queen-Em press 
vermis , 

Ishwar Chandra 8ur . Accused ' 


Cnminnl Procedure, Code—Act X of IHHii, ss. 109, 110, ll'-i—Secunti/ for 

qood behaviour. 

Before a Magistrate can pa'^s an order directing an accused to furnish h.iil and .socurit\ 
(or his good behaviour, it is necessary that the accused should he given an opportunity oS 
entering into his defence ; iirid that he ‘•hould be clearly informed of the accusation which he 
has to meet. 

One Ishwar Chandra Sur was reported to the Magistrate of Dacca as 
being “ a notorious bad character ” , the Magistrate ordered the arrest of 
Ishwar, and on his appearance took the evidence against him, informing the 
accused that the order would, if passed, “ be under s. 110 of the Code, for one 
year,” and called upon him to show cause why he should not give secuiity and 
hail for his good behaviour. After recording the answer of the accused the 
Magistrate passed the following order “ He will furnish Rs. 50 [143 nmchnlka, 
and Bs. 50 surety for six months under s. 109 of the Criminal Procedure Code, 
and in default to be rigorously imprisoned for that period, or until he furnish 
security.” There was, however, a note written on the order in the Magistrate’s 
own handwriting to this effect, “ under s 110 for a year ” 

The officiating Sessions Judge considered that the order was bad in law, 
for the following reasons, viz., (1) because no order was recorded in writing by 
the Magistrate, as directed by s. 112 of the Code , (2) because it was not clear 
under what section or for what terra bail and security were demanded from 
him; and (3) because the accused had not been given an opportunity of 
entering upon his defence, or of stating whether he would call witnesses On 
those grounds, the Sessions Judge, after forwarding’ to the High Court the 
Magistrate’s explanation, recommended that the order should be set aside. 

• Cnminal Reference No. 160 of 1884 made under s 438, by W. H. Pago, Esq., Offg. 
Sessions Judge of Dacca, dated lOtb October 1884, against the order of F Wyer, Esq., 
District Magistrate of Dacca, dated the 27th August 1884. 
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KOONABl BIBI V. 


The Opinion of the Court ivas delivered by 

Maopherson, J. —We think the Sessions Judge is right and that tha 
order must be set aside. The record does not show, and the Magistrate in his 
explanation does not say, that the accused had an opportunity of entering 
upon his defence or of citing witnesses. 

It is, moreover, by no means clear that the accused knew whether 
the accusation which he had to meet was one under s. 109 or s. 110 of the 
Criminal Procedure Code. 

Order set amde. 


NOTES. 

[ See also H All 214 (218) 3 

[11 Cal. 14] 

APPELLATE CIVIL. 


■The 19th August, lPfi4. 

* Presknt 

Mr. Justice Macpherson and Mr Justice Beverley 

Koonari Bihi.Defendant 

versus 

Dalim Bibi .Plaintiff.' 


Mahomednv lair—Distant kindred share in the '^return ” in prefeience to a 
widow of the deceased—Distant kindred are heirs. 

Under the Mahomedan law a widow has no claim to share in the ‘ ‘ return " or residue of 
her deceased husband’s estate as against other heirs 

[13] This was a suit brought by one Dalim Bibi (who was the paternal 
aunt of the half-blood of one Jonah Ali Lasker, deceased), to recover by right 
of inheritance one-half of the plots of lands left by Jonab Ali Lasker, as against 
the widow of Jonab Ali Lasker, Koonari Bibi, and Akbur Mollah, the maternal 
uncle of the said Jonab Ali Lasker. The plaintiff claimed to inherit as coming 
under the class of “ distant kindred ” of the deceased. Koonari Bibi alone 
appeared in the suit, and she contended that the plaintiff was not entitled 
under the Mahomedan law to obtain by right of inheritance any part of the 
property of Jonab Ali Lasker . and that a portion of the land claimed by the 
plaintiff was land that had been given to her, Koonari, as dower, and as such 
was in her yossession, ^ 

The Munsif held that there was no doubt but that Koonari, as the widow 
of .the deceased, was entitled to a one-fourth share in his estate; and on the 
question as to w'hether'she would be entitled to the residue of the estate of the 

* Appeal from Appellate Decree No ,322 of 1883, agaiust the decree of Baboo Bullonail 
Mulliok, Second Subordinate Judge of 24-Pergunnahs, dated 23rd August 1882, modifying 
the decree of Baboo Brojo Behan Shorn, Third Muiisif of Diamond Harbour, dated 20th 
September 1881. 
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deceased (there being adcnittedly no other heirs near^ than those coming 
under the class of distant kindred), he found on the authority of the case of 
MuammoMt Soobhanee v. Bketun, and Ramsay on Mahomedan Inheritance, 
p. 15, that the widow was entitled to the residue in addition to her prescribed 
share; and as regards the portion of the land which Koonari stated to be her 
dower, he found that the plaintiff had failed to rebut the defendant’s case on 
that point, and he, therefore, found tliat that portion formed no part of the 
estate left by Jonab Ali Lasker, it being in the possession of Koonari as her 
dower; he, therefore, dismissed the suit. 

The plaintiff appealed to the Suboniinate Judge, who held, on the authority 
of Bailie’s Digest, pp. 686 and 716, that “ distant kindred ” were classed as 
heirs, and that the husbapd and wife were “ disqualihed from taking the 
return ” ; that the plaintiff’s kinship not having been denied, there was nothing 
to prevent her fropa recovering her share of the “ return.” But as regarded 
the portion of. the estate claimed by Koonari as dower, he agreed with the 
finding of the Munsif; he, therefore, allowed the appeal and modified the 
decree of the lower Court, and ordered that the plaintiff' should recover posses¬ 
sion of an eight-[163anna share in the estate of the deceased. The defendant 
appealed to the High Court. 

Baboo Jadiib Chunder Seal for the Apiiellant contended that the widow 
was entitled to the “ return,” and cited Mmsamctut Soobhanee v. Bhetun (1 
Sel. Rep., 346), Mahomed Anad Chowdhry v. Sajida Banoo (I. L. R., 3 Cal., 
702), and argued that those who had a share in the “ return ” would take in 
preference to “ distant kindred,” and that therefore the widow must be preferred 
to the distant kindred. 

Baboo Grija Sunkur Mozomdar and Baboo Pi an Nath Pandit for the 
Respondent relied on Bailie's Digest, pp 686, 716, and Tagore Lectures for 
1873 by Shama Churun Sircar, p. 232 • 

Judgment of the Court was delivered by 

HaophePSOn, J. —One Jonab Ali Lasker died leaving a widow (defendant 
1), a maternal uncle (defendant 2); and a paternal aunt (plaintiff) , and the 
sole question raised in this appeal is, whether undei Mahomedan law the 
widow takes the whole estate of the deceased to the exclusion oi the maternal 
uncle and the paternal aunt, who belong to the class of "distant kindred.” 

It is contended on the authority o( the cases reported in 1 Select Reiiorts, 
346 and I. L R., 3 Cal., 702, that the widow is entitled to the " return,” and 
it is ingeniously argued that, as those who share in the " return” take in 
preference to “ distant kindred,” so the wido*v’8 claim must be preferred to 
that of the “ distant kindred.” 

But we think that neither the cases cited nor the authorities go to this 
extent. What the cases decided was, that in the absence of other heirs (and 
“distant kindred ” are heirs) the widow is entitled to the “ return ” as against 
the bat-ul-mal, or public treasury. And this is in accordance with authority. 

Originally, it would seem, the widovf was not entitled to^'share in the 
“ return ” at all, and an exception was only made in her favour as against the 
public treasury. But she has no claim to the “ return^” as against any of the 
heirs. The appeal is dismissed with costs. 

- Appeal dismumi. 

NOTES. 

{ This haf been applied in (1903) 30 Gal., 683; see also 3 Cal 702 I 
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The 30th July, 1884. 

Present: 

Sir Bichakd Garth, Kt., Chief Justice, and Mr. Justice Beverley. 

Hajon Manick.Plaintiff 

versus 

Bur Sing.Defendant.'' 

Cherrapoonjee Baj—Public and private rights—Code of Civil Probediirc, 

Act XIV of J88:i, s 431, cl. (h)—Foreign State—Succession to land m 
India—Intestate Succession—Succession Act, Act X of 1806, s. 6. 

The “ private rights ” spoken of in s 431, cl. (6) of the Code of Civil Procedure do not 
mean individual rights as opposed to those of the body politic or State, but those private rights 
of the State which must be enforced in a Court of justice, as distinguished from its political 
or territorial rights, which must from their very nature be made the subject of arrangement 
between one State and another. Thov are rights which may be enforced by a foreign State 
against private individuals, a^ distinguished from rights which one State m its political capa¬ 
city may have as against another State in its political capacity. 

The Emperor of AitsUta v. Day (30 L J. Ch , 690 , 2 Oiff , 628), United States of 
America v Wagnet (L. R , 2 Ch. App , 582), approved of. 

There is nothing to prevent a foreign or feudatory State from holding immoveable property 
in British India, and to such property the rule of intestate succession laid down m s 5t of 
the Succession Act (Act X of 1865) does not apply. The State must be regarded as a, guns I 
corporation which continues to exist as a State so long as it it> rocognisied as such by Her 
‘Majesty, whatever the rule of succossion to it may be and whatever may be its foi^m of 
government. , , 

Case in which it was found on the facts that corhiin immoveable property situated in 
British India, which had formerly belonged to the State of Gherrapoonjoo, having been granted 
by a former Raja of that State to the defendant, was still the property of the State, on the 
ground that the Raja was not competent to alienate it, and that the defendant’s plea of ad¬ 
verse prossossion and limitation was not supported by the evidence. 

This was a suit by the Baja of Cherrapoonjeo for possession of certain 
lands held by the defendant. The plaint stated that the Raj of Cherrapoonjee 
was governed by Bajas who were elected by the representatives of twelve 
doloyes, i e„ communities or class, and who have no power to alienate any 
property appertaining to the Baj , that the lands in dispute were part of the 
Cherrapoonjee [183 Raj, and as such up to the year 1282 (B.S.) bad been in 
possession of the then Raja of Cherrapoonjee, Raja Ram Sing, whose Jiibraj, 
the defendant was ; that on tho death of Raja Ram Sing in 1282 the defendant, 
though Jubra}, was excluded from the Raj, which was conferred upon the 

plaintiff ; and that the defendant “ having the papers in respect of the time of 

— - -- . - - — 

* Appeal from Original Decree No. 13 of 1883, against the decree of Baboo Ram Coomar 
Pal Ghowdry, Rai Bahadur, Subordinate Judge of Eillah Svlhet, dated the 29th September 
1882 . , 

11 Sec. 5 .—Succession to the immoveable property in British 
Law regulating sucoes- India of aperson deceased is regulated by the law of British India, 
sion to a deceased person’s wherever he may have had his domicile at the tune of his death, 
immoveable and moveable Succession to tho moveable property of a pe^on deceased is 
property, respectively. regulated by the law of the country in which be had his domicile 

at the time of his death.] 
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ibe preceding Baja in his own hands, and having gained over the officers of the 
time of the former Bajah to his side, and having wrongfully obtained rent 
. decrees by bringing rent suits against the tenants of the lands in plaintiff’s pos- 
..session .... and having. succeeded in the rent suits brought by the 
plaintiff against the tenants in occupation of the land in his (the plaintiff's) 
possession, by colluding with the tenants and causing them to put in false 
answers, has, notwithstanding plamtiff’s attempts, gradually dispossessed plain¬ 
tiff from the lands in suit on various dates from the 12th of Jeyt 1282 (2dth of 
May 1876) to the 13th of Assar 1287 (26th of June 1880), and has been holding 
‘ unlawful possession thereof without allowing the plaintiff' to take possession of 
the same.” 

The defendant in his written statement alleged that the property in dispute 
had been the private property of Sobha Sing, a former Ba]a of Olierrapoonjee, 
who made a gift of it to the defendant in 1249 B. S , that the property had 
never been part of the Baj of Oherrapoonjee, that the defendant had been in 
adverse possession of it since 1249 B.S., and he pleaded limitation. The Court 
of First Instance dismissed the suit with costs. The plaintiff appealed to the 
Hign Court. All ocher facts material to this report will be found in the judg¬ 
ment of the Chief Justice. 

Mr. Evans, Baboo Snnath Dass and Baboo Bussunto Kmnar Bose for the 
Appellant. 

Baboo Mohtny Mohun Boy (with him Baboo Joyqobnul Shomc, and Baboo 
Anatulo Gopal Baht) for the Respondent, raised two preliminary objections: 

(1) that the suit being one to recover possession of immoveable property for 
the State, it could not be said to be a suit to enforce a private right, and 
therefore it would not he under s 431 of the Code of Civil Procedure; 

(2) that the property in suit being situate in British India, the rule of sue-, 
[193 cession applicable to it, should be that laid down in the Indian Succes¬ 
sion Act, s. 5, and not a rule of a Foreign State, which is lepugnant to the 
Laws of British India. 

The Judgment of the Court was delivered by 

Gapth» C.J.—This suit was brought by the Raja oi Chief of the State of 
Cherrapoonjee in the Khasia Hills to establish his title to, and to recover 
possession from the defendant of two villages, inz , mauzas Futtehpore and 
Augarpur, situated in tlie district of Sylhet, upon the following allegations :— 

It is said that these two villages formerly belonged to the Baja or Chief 
of Jyntia (whose territories in the plains we|p confiscated by the British 
Government in 1835), that in or about the year 1810 they were ceded by the 
then Raja of Jyntia to the Chief of Cherrapoonjee in consideration of certain 
assistance rendered to him by tlio latter Chief m a war between the Raja of 
Jyntia and a third Chief, the Raja of Khyram , that from that date the 
villages in question formed part ol the State ot Cherrapoonjee and were in the 
possession of successive Chiefs of that State down to the death of Raja Ram 
Sing on the 12th Bysak 1282 ; that during thet reign of Ram Sing tho defendant 
was appointed Jubraj or heir-apparent, and in that capacity had the manage¬ 
ment of these villages ; and that on the plaintiff's accession he, the defendant, 
being disappointed at not lieing himself elected Raja refused to makeover these 
villages to the Raj and retained them in his own possession. 

The defence is, that the villages in question were never the property of the 
Cherrapoonjee State as such, but were granted to the Chief of that State as 
'* hts own private property ; and that in Bhadro 1249 (corresponding with 
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Sef^mber 1842)^ the then Chief Sobha Sing by a hibanamah, ox deed of gift, 
tranaferred them to the defendant; and that from tbatt time the defendant has 
been in possession. 

Eleven issues were framed in the lower Court, but the essential points in*^ 
the case appear to be three only :— 

(1) Whether the villages in suit were the public property of the State 
of Cherrapoonjee, or the private property of the Chief to whom they were 
given ? ■ 

[»03 (2) Whether, supposing them to be the property of the State, they 
could be alienated by grant from the Chief ? and 

(3) Whether, assuming them to be the property of the State, the defend¬ 
ant has been in adverse possession for more than twelve years before the 
institution of this suit, and the plaintiff's suit is thus barred by limitation ? 

The lower Court, in a very lengthy and elaborate judgment, has found for 
the defendant both on the merits and on the plea of limitation. The Subordinate 
Judge comes to the conclusion that the villages in suit were the private 
property of the Chief, and that they were granted to the defendant by S<^ha 
Sing, and have been in his exclusive possession since the date of that granx. 

• The plaintiff is accordingly the appellant in this Court. 

Before entering on the particular questions involved in the case, it may be 
useful to consider a few facts relating to the historv and circumstances of the 
Bajas or Chiefs of Cherrapooniee. 

Cherrapoonjee is one of several small semi-independent States situated in 
the Khasia and Jyntia Hills, which separate the valley of the Brahmaputra 
from the Bengal districts of Sylhet and Cachar. The State is governed by a 
Baja or Chief (called in the Khasia language the Leem), acting in conjunction 
with the heirs (or Jubrajes), the ministers (or muntnes), and the headmen 
(or doloys). The succession to the Raj or Chiefship is regulated partly by 
inheritance and partly by a system of election. The ordinary rule of inherit¬ 
ance is based on descent through the female line, or, in other words, succes¬ 
sion to property is traced through females, and not through males. If a male 
dies possessed of property which he has acquired, it will go, if he is unmarried, 
to his mother and her issue , if married to his wife and her issue , and if there 
is no issue to her, mother and her mother’s issue. An exception is made in 
the succession to the Raj and the Chief offices of State, the reason for the 
exception probably being, that such offices must be held by a male. But even 
in these cases the succession is not from father to son, but through the mother, 
that is to say, a deceased Raja is succeeded by his uterine brother, or 
the son of his maternal aurft or his sister’s son. All persons standing in 
£21] such relationship to the reigning Chief are possible heirs and are styled 
Jubrajes, and ou the death of a Chief, his successor is elected from am.)ng the 
JubrOrjes by the twelve doloys or headmen of the State. Thus the succession 
to the Raj, although confined to one family, and ordinarily to an established 
rule of inheritance in that family, is nevertheless subject to a power of veto 
vested in the doloys, who can apparently pass over the nearest heir in favour 
of one more remote. It has bedn contended for the defendant in this ease 
that this practice of election has been introduced only recently by the BritisH' 
Government, but from a consideration of the agreements with the Chiefsiof 
the Khasia Hills, published in Aitchison’s Treaties (vol. 1, pp. 88, 96,99, &o.,) 
and other evidence, we think that all that the British Government has don^ 
has bwn to attempt to give validity and permanence to customs of old standing, 
and we find good gEhundB for supposing that the praotice of electing the Chief ^ 
from among the Jubrajes is a custom of old standing. 

I- 
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The genealogical table annexed has been drawn up from the oral evidence 
taken in the case. This table will be found useful not only as indicating 
generally the manner in which the succession to the Raj has been regulated, 
but as showing particularly the relationship which exists between the parties to 
this suit. In respect of one or two of the details shown in the table, the evidence 
is somewhat contradictory, but on the whole -the table is sufficiently accurate 
for all practical purposes. It appears that Boy Sing, who was the reigning 
Chief at the time these mausas were acquired from the Ba]a of Jyntia, was 
> .succeeded by bis sister's son, Dewan Sing. Dewan Sing died before 1830, and 
was succeeded by his sister’s daughter’s son, Sobha Sing. Sobha Sing died 
in 1856/1263, and was succeeded by his sister’s son Ram Sing. On Ram 
Sing’s death in 1875/1282, the nearest heir would apiiear to have been the 
defendant Bur Sing, who is Ram Sing’s mother’s sister’s son , but Bur Sing 
had embraced Christianity, and the doloys, therefore, vetoed his succession, 
and elected the plaintiff, Hajon Manick, who, it will be seen, belonged to 
a more distant branch of the family, his maternal grand-mother being a 
sister hf Ram Sing’s maternal grand-mother. We are inclined to attach 

1^] GENEALOGICAL TABLE OF THE RAJ FAMILY OF CHERBAPOONJEE 


I I 

I I 

Boy Singh Sister Awar Siiig Jatia Singh 

or Chora I 


Parbat Leem Dewan Singh K.i Lar Kasvntow 


Soomer Gin 


Ka'jat 


Ka Pah 


Ka Liar 


- 1 

I 

I 

Sobha Singh Ka Biar 2 Ka Shong 3 Ka Bon Ka Ahjir U Dhon Mariickt Ka Tadbon 

♦ 

Bur Singh 


t 126.3 
Ratan Singh 


Deft 

Ka Kan- Kaget Koqti ? 
Ram Sing grimai 


t 1282 


Chunder Sing Gin 


U Hajon ManicL Bur Manick 
Plaintiff. 


Sing Manick 


Jobul Koer (married plaintiff'!i sister) 

I 

Jibun Roy U=Male (the masculine definite article) 
Ka=Female. 


considerable importance to this circumstance, and we think that it has 
'^ot been sufficiently taken intdtaooount by the lower Court. The Subordinate 
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seems to have thought that the plaintiD’ and the defendant stood 
in the same degree of relationship to the late Chief Bam Singh, bat this 
was not so. The plaintiff, it will be seen, belongs to a branch of the family 
m) quite distinct from that to which Sobha Sing, Bam Sing, the defendant 
Bur Sing and his witness Sing Manik belonged. And this fact will be found 
to be of great importance, when we come to consider how far the defendant « 
held and managed these mauzas in his own right, or in conjunction with, and 
on account of, the reigning Chiefs Sobha Sing and Bam Sing. It is in evidence, 
that Sobha Sing, Bam Sing, the defendant and Sing Manik ail lived together,, v. ’ 
whereas the plaintiff belonging as he did to a different branch of the family:^' 
lived elsewhere. It is true that during the lifetime of Sobha Sing, Dhon Matnick '' 
was an heir and Juhaj, and used to take a part in the management of affairs, 
but he seems to have died before Sobha Sing, and after his death the Jubtajes 
were Bam Sing and the defendant. And it further appears from the evidence 
of one of the defendant’s own witnesses (p..2d8) that Bam Sing lived generally 
in tlie house of his father’s jiter at some distance and only came occasionally 
to Cherra, the business of the State being chiefly conducted by the de%ndant. 
And the defendant seems to have retained this position during Bam Sing%|feign 
being occasionally assisted by Bam Sing’s nephew. Sing Mamck. This at >onoe 
explains the reason, why the defendant should be in a position to adduce evi¬ 
dence of his possession of the inauzas in dispute before the plaintiff's decession: 
and why the plaintiff’s evidence of the possession of his predecessors in the Ba] 
should be far less satisfactory. The persons who collected the rents were all 
practically in the employ or acting under orders of the defendant. 

Before proceeding, however, to deal with the case on its merits, it will be 
convenient to dispose of two preliminary objections that were raised at the 
hearing on the part of the respondent. 


The first objection is, that the present suit will not lie under the provisions 
of s. 431 of the Code of Civil Procedure That section enacts that “-a foreign 
State may sue in the Courts of British India, provided that (a) it has been 
recogniz^ by Her Majesty or the Governor-General in Council, and (b) the 
object of the suit is to enforce the private rights of the head or of the subjects of 
the foreign State.” It is contended that when the object of the suit is to recover 
immoveable property for the State, such suit cannot be said to be brought for 
the enforcement of a private [24] right. But this contention appears to us to 
be based on a misapprehension of the section in question. The “ private rights ” 
there spoken of do not mean individual rights as opposed to those of the body 
politic or State , but those private rights of the Stafe which must be enforced 
in a Court of justice, as distinguished from its political or territorial rights, 
which must, from their very nature, be made the subject of arrangement bet¬ 
ween one State and another. They are rights which may be enforced by a 
foreign State against private individuals, as distinguished from rights which 
one State in its political capacity may have as against another State in its 
political capacity. 

The rule laid down in s. 431 is only an enactment of that which preya% 
in England; and as the plaintiff here represents the Government of an 
dent State, recognise^ as such by Her Majesty’s Government, and is 
recover from a private individual in this country thoBe,j mauzas, which 
(although Mtuate in British territory) are claimed to belong to the pla4j|||llff 
as the head of the State, we consider that this case cotbes clearly \mhin 
the rule [see Emperor of Amtria v. Day (30 L. J. Ch., 690 ; 2 Giff., 628), 

Siafeat e/ America y. Wagner (L, E., 2 Ch. Appt 582)J. 
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!2he second objection taken was to the effect that the property in suit 
being situated in British India, the rule of succession applicable to it must be 
that laid down in the Indian Buccessiou Act (s. 5), and not a rule of a 
foreign State which is repugnant to the law’s of British India. 

This point was argued by Baboo il/o/mi/ Mohun Roy for the defendant 
with great ability, and at some length, and it is admitted that there would be 
considerable force in it, if the mauzas in question were found to be the property 
of a private individual. In that case the succession to the property would no 
doubt be governed by the lex loci If, for example, these two villages were 
found to be the private property of the defendant, and he should die intestate, 
the villages would probably pas,s to his heirs, as defined liy the Indian Succes¬ 
sion Act, and not to those who would be his heirs under the rule of succession 
obtaining in the Khasia States. But if, as tlie plaintiff contends, the villages 
C2J3 in question are the property of the Clierrapooniee State, we think that 
the objection ought not to prevail As Mr Kvans lias pointed out, the State 
must Iwi regarded as a quasi coiporation, which continues to exist as a State 
so long as it is recognized as such by Her Majesty, whatever the rule of succes¬ 
sion to it may be, and whatever mav be its form of government, (See The 
United States of America v Wnqnei ) 

So far as we are aware, there is nothing to prevent a foreign or feudatory 
State from holding land in British India Tlie Baja of Tipperah liolds land in 
British India, as well as in Independent Tipperali, and it has been decided 
that the property which he holds in British India follows the succession to the 
Tipperah Baj, and is not governed by the British law of succession— Neelkisto 
Del) Bill-mono v. Beerchunder Thakooi (12 Moo , I A. .'523) , Beerchiiiuiei Manik- 
kya v. Ra/coomai Nohodeepchundet Deb Bin mono (I L E , 9 Cal., .'535) , Moha- 
rajah Beerchunder Mamkkyav. hhanchundei Thakin (3 I L.B., 417). We think 
this is the true view of the matter, and we are confirmed in tins view by a 
consideration of the document at p. 122 of the printed book. That is a receipt 
or release executed by Baja Bam Sing in favour of the British Government 
acknowledging that he had leoeived two villages, Gosainpur and Burnugar, 
situated in British territory, in exchange foi certain lands at Cherrapoonjee, 
which he had ceded to the British Government, and the document goes on to 
say —“ I and my heirs and successoi s to the Rai will own and possess the 
lands of those mauzas as zemindars under the British Government ”, that is 
to say, the mauzas are declared to appertain to the Baj as represented by the 
Baja for the time being. The question of intestate succession, therefore, does 
not arise, and this objection falls to the ground. 

We proceed now to consider the case on its merits, and we will first deal 
with the title set up by the defendant 

His case is that the mauzas in suit were a gift to Boy Sing personally, for 
services which he had personally rendered, and that they descended to Sobha 
Singh as his private property. He then says, that in or about the year 1840 
the British Government [26} assessed them With revenue, as part*and parcel 
^ the Jyntia State, which had been confiscated Upon that, Sobha Singh, he 
aays^ Wanted to appeal, but he was unable to do so for want of funds He ac¬ 
cordingly oaUed ^ his nephews together and told them • ‘ I am unable to defray 
th% expenses of the case, you had better prosecute the litigation and pav' the 
expanses ” (pp. 176, 239). The defendant, however, according to liis own 
account, was the only one of them wdlling to undertake the business, and, 
'.,hocordingly, be says, with the^onsent of the others, the deed of gift printed at 
page 261 was executed in his favour. This deed runs as follows.— 


$ CAI..—103 


809 



%St.% a Cal. 87 * hXjon MANICK V. 

To weU-behav^ Bur Sing Baja, inhabitant oi Cherrapoonj^e: 1, 
Sobna Sing Ba^a, of the above place, do execute this h%bonamah to the follow¬ 
ing effect; 

* The Deputy Collector of Sylhet having assessed rent, as included in the 
territory of the Jyntia Eaj, upon my two bmtis of Augarjore and Futtehpore, 
appertaining to my Baj of Cherrapoonjee, I have preferred an appeal to the 
Bevenue Commissioner of Dacca in dissatisfaction of the said order. Whereas 
you are my sister’s son and an heir presumptive to ray throne, and as I cannot 
conduct the said litigation, and defray the expenses thereof, 1, therefore, of my 
own accord, make a gift to you of all the lands of the said two bustts Augarjore 
and Futtehpore, you will defray the expenses of the said litigation from your 
own pocket, and, after the case is decided, take possession of the said two husttit, 
and continue to enjoy the same iritli powei to alienate by mie or gift. To this, 

I lelinqinih my own nqht and bestow it on you , you and your heirs will be 
entitled to alienate it by sale oi gift and to enjoy the same To this purport, 

I execute this hbnnamnh, dated Bliadro 1249 B.S ” 

Having obtained this deed, the defendant proceeded to borrow money 
from Colonel Lister, the Political Agent, and his skerishtadar Maniok Chunder 
Hoom, and went to Dacca to get the inauzas exempted from payment of 
revenue Notwithstanding the statement, that none of the other nephews 
would undertake the business, it is admitted (pp. 177, 242, 258) that Bara 
Smg on this occasion accompanied the defendant, and it is also a significant 
fact that the proceedings were conducted, not in the [27) defendant’s name, 
but in the name of Sobha Smg. The appeal was successful, the mauiias 
were declared to lie revenue-tree, and a sum of about Bs. 4,000 was refunded 
as mesne profits. From this money Colonel Lister and Manick Chunder 
Hoom were repaid, and a certain amount was admittedly paid to Bobha Sing. 
The defendant says that he paid him the profits accruing prior to the date of 
the gift. But Manick Chunder Hoom gives a different account of what took 
place. He says : “ Bur Sing Baja went to Sobha Sing Baja with that money. 
Tlie next day I also went there Sobha Sing Baja had contracted with me in 
writing tliat he would pay me a 6-anna share of that money. Sobha Sing 
and Bur Sing w'ere both present, and they paid me my 6 annas share. Sobha 
Sing paid some money to Charkha Dolay' as reward. The remaining 10 annas 
share he took to Cherrapoonjee Out of that the Colonel Saheb’s loan was 
repaid” (p. 25B). Charkha Uolay also says (p. 242) that it was Sobha Sing who 
repaid Colonel Lister’s loan. From that time to the present the defendant 
says that he has been in possession of these mauzas. 

In support of these allegations the defendant has filed, among other 
documents,— 

fflj—a purwanah, dated 5th May 1851, addressed by the Political Agent 
to Sobha Slug, which purports to show that the Agent at that time recognized 
these villages as the property of the defendant (p. 263), 

(b) —an account and receipt of Manick Chunder Hoom for moneys said to 
have iieen paid to him by the defendant on account of the appeal at Dacca 
(pp. 270, 271), 

{c )—some reports which are filed to show that even after the cession of 
these mauzas to Boy,Sing, they continued to he part and parcel of the Jyntia 
State, and were never incorporated with the Cherra Baj (pp. 272 to 275); and 
(d) —a large number of zemindari papers and accounts, showing that for 
some years past the rents have been paid to the defendant. * 

The execution oi the deed of gift by Sobha Sing lias not been seriously 
disputed in this Court, nor is it denied that the defendant has been in ostensible , 
possession and receipt of the [28) rents. But it is contended that the gift was 
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aofc intended to operate ae an alienation of the property from the State; that 
the ddfendant was at the time a Jubraj with every chance of succeedinfj to the 
Haj. And it has been argued by Mr. Evans, with conniderable force, that this 
deed was really only executed in order to enable the defendant to raise money 
for the purpose of prosecuting the appeal and ot appearing in person before the 
Commissioner as the appellant, and not with the intention of creating in hini 
any rights antagonistic to those of the State 

As regards his possession, it is contended that it was permissive and not 
adverse to the reigning Chief, and that the defendant as Jithiaj and heir was 
allowed to manage the properties, but that the real beneficialy owner was the 
State. 

We nowr proceed to examine the plaintiff’s case, which is to the effect— 

(1) —that the mauzas in suit are tlie property of the State , 

(2) —that, a, 4 _ 8 uch, they could not be alienated by any Chief foi the tune 
being, and 

(3) —that the defendant’s possession was onl\ the possession of a Jiihraj 
on behalf of the State, and not adverse thereto 

(1) On the first point it seems to us that these lands liavitig been ceded 
by the Baja of Jyntiafor services rendered to him in time of w'ar bv tlio Chorra- 
poonjee Baja and his follow'ers, the probability is that they weie ceded to the 
Cherra State, and were not a gift to the Chief personally. It apjioars, more¬ 
over, that these mauzas weie held by Dewan Sing and Soliha Sing as ‘iucces- 
sive Bajas, whereas there is evidence to show that, had they been Hoy Snuj's 
private property they would have descended to olhet heirs It is admitted by the 
witnesses on both sides that there is one lule of succession to the 
private property of a Chief, and another to the projieitv of the State, and, 
clearly this must be so, inasmuch as the State jiroperty must follow the 
rule of succession to the Baj oi State itself, and tliat rule, as we have seen 
above, is first subject to the condition that the Chief must be a male, and 
secondly, to the principle of election. As legards the piivate property of 
a Baja, however, the rule of succession is stated to be as follows —Tlie 
property would ordinarily go to a sister and her daugliters , in default of daugh¬ 
ters, to a son for life, and after ^203 him to the Baja If tlie deceased Baja left no 
sister or sister’s issue, the property would descend to Ins successor in the Baj 
(pp. 82, 86, 91,93, 101, 109, 113). Now, there is evidence on tlie record 
(pp. 97, 101, 247) that Boy Sing left female heirs, wfio would have succeeded to 
these mauxas had they been private pioperty But be this as it ma^, there 
can be no doubt that even if they descended properly to Dewan Sing as private 
property, Dewan Sing left sister’s daughters surviving him (pp 82, 86, 97, 101), 
Ka Jat and Ka Pah would, under ordinary circumstances, have been Dewan 
Sing’s private heirs. This is admitted by the defendant (jip 175,176) and Sing 
Manik (p. 248), but they try to get over the difiicujty pretending that the 
sisters had separated from Dew’an Sing, and so weie incapacitated from 
succeeding. We are unable to consider tins explanation either sufficient or 
satisfactory. • " 

In the next place there is evidence to show that these mauzas were dealf 
with as an appanage to the State. The olhcial documents printed at pp 120, 
272, 276, of the paper-book, show conclusively that Sobha Hinq claimed these vil¬ 
lages as part and parcel of his territorial dominions, and there is oral evidence to 
show that he and his predecessors had exercised sovereign jurisdiction theiein 
down to the year 1838 (pp. 13, 23, 35, etc ). In tlio deed of gift itself we have the 
villages described by Sobha Sing.'as "appertaining to my liaj of Chenapuoujee,” 
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On the whole evidence, therefore, we have no hesitation in coming to the 
conclusion that the two villages in suit were the property of the Cherra Eaj, 
and not the private property of Sobha Sing. 

Then the question arises, was Sobha Sing capable of alienating these 
villages by gift or otherwise ? And on this point we muse also find for the plain¬ 
tiff. Putting aside the mass of oral evidence upon the point, it seems clear 
that if the mauzas were ceded to the State, as many of the witnesses say they 
were, and as we find to be the fact (pp. 81, 84, 88, 93, 96, 103), and if the 
Chief is, as we have already decided, an elected Chief (though always elected 
from the same family), he would have no authority to alienate these lands, and 
confer them as private property on another member of the family An attempt 
has been [30] made to prove that other Rajgi lands have been alienated by 
various Chiefs , but we think the attempt has failed The grants to the British 
Government were either made in exchange for other lands, or for other consi¬ 
deration. The alleged grant of Chandpur by Dewan Sing to his son Sowargin 
is not a case in point, for the defendant admits that this property (though 
acquired by Dewan Sing himself) descended to Sobha Sing and Ram Sing and 
is now in the plaintiff’s possession (pp 178, 179, 260). The Bimanna lands 
said to have been given by Ram Sing to his daughter were lands purchased by 
himself (pp. 238, 243). The Chakla lands given by Ram Sing to his son were 
similarly acquired, and improved out of his private means (pp. 238, 245), and it 
also appears tiiat rent is paid to the State in respect of those lands (p. 250). 
On the whole, we consider the defendant has failed to prove any other instance 
in which Rajgi property has been alienated by the reigning Chief; and looking 
at the constitution of the State as described above, and the limited power 
possessed by the Chief, we concur with the lower Court in finding that he had 
no authority to alienate the property of the State. 

Then, lastly, we come to the question of limitation And as to this we must 
hold that the defendant’s possession has not been a jiossession in his own right 
adverse to the State In the first place we think that the hibaiiamak was not 
intended to alienate these properties from the State We have seen that at 
that time the defendant occupied the position of Jubtaj and presumptive heir 
to the Ra]. We have seen that Ram Sing accompanied him to Dacca to procure 
the release of these properties from the assessment that had been imposed upon 
them by the British Government, and we have also seen that the defendant 
was all along living in the same family with the reigning Chief, and tliat uj) to 
the death of Ram Sing it was apparently expected that ho would himself one 
day succeed to tlie Raj Moreover, we find that even after the deed of gift, 
Sobha Sing and Ram Sing treated these mauzas as if they were the projjerty 
of the State. 

For instance, the official documents printed at pp. 115 to 118 show 
that it was Sobha Snig, aiid not the dcfciuianl, who moved the Collector in 
1846-47 to have the river Kapua included [31] within the limits of mauza 
Futtehpur, and so also it was Bavt Sing ami not the defendant who prosecuted 
the cases ''regarding Mr. Howalrd’s tea garden, Mr. Foley’s garden and other 
claims to lands said to be included within these mauzas (pp. 123 to 140) It 
seems to lie admitted^ even by the defendant’s own witnesses (pp. 231, 223), 
that those cases were not only, conducted in Ram Sing’s name, but by his 
servants, and, amongst others, by one Bongo Chunder Sen, who was admittedly 
the Raja’s Am-Muktear. 

Everything in fact was done in the Raja’s name (p. 258). In the 
document printed at p. 122, the defendant is himself described as the attorney for 
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Bam Sing. It is admitted that Bam Sing himself used at times to visit these 
mau^as. The persons who collected and remitted the rents admittedly collected 
and remitted the rents both of the Rajgi property and of the defendant’s 
private property (Nowagaon and Sandorgaon). The only evidence there is of 
the defendant’s possession is, the use of his name in the zemindari papers; and 
of this, we think, there is a sufficient explanation. The management of these 
estates was entrusted to him a,sJuhraj , he was living with Ram Sing, and his 
acts were no doubt looked upon as Ram Sing’s acts. Tlie papers were all in his 
custody, and he could keep back or make away with any that did not favour his 
own pretensions. Oq the other hand, the plaintiff', as we have seen, belonged to 
a different branch of the family, and though a possible heir, it is not proved 
that he took any part in the management of affairs before his election to the 
Raj. It is most difficult for him, therefore, to produce papers or give any 
evidence that Ram Sing was actually in possession or shared, as wo quite 
believe he did, the rents and profits of these mauzas 

Then we have the fact that on the occasion of Sobha Sing’s sradh, the 
tenants from these villages, as from other villages belonging to the Raj, attended 
at Cherrapoonjee with presents of goats and other things This fact is 
admitted (pp. 177, 246), although the defendant attempts to put his own 
interpretation upon it, but it seems to us that the natural inference to be drawn 
from it is, that these villages were at that time recognized as an appurtenance 
to the Raj, and that the tenants attended [32] with their offerings on that 
occasion as the tenants of the Raja, and not as the tenants of the defendant. 

The lower Court seems to have been of opinion that if the mauzas in suit 
were really the property of the State, the defendant’s possession might be 
taken to be the possession of the Chief. 

In paragraph 49 of his judgment, the Subordinate Judge says. “ Then the 
plaintiff’s pleader contends, tliat when it appears from the evidence on the 
side of the defendant, that Sobha Sing had granted the hiba with the consent 
of Ram Sing Raja, then the possession of the defendant, even if such posses¬ 
sion be granted for argument’s sake, being held with the consent of Ram Singh 
Raja, and a period of 12 years not having elapsed since the time when the 
plaintiff became the Raja in immediate succession to Ram Sing, the plaintiff, 
under these c'rcuinstances, cannot be barred b\ the possession of the defendant.” 
It appears to me that this argument of the jileadei foi the plaintiff would have 
been to a great extent effective, if the disputed propert\ had been proved to be 
a part and parcel of the state of Cherrapoonjee But when, for the reasons 
alluded to above, the property in question, instead of being an integral portion 
of the Cherrapoonjee State, has been proved to be the exclusive estate of the 
Rajas in their individual rights, and that the same was capable of transfer, then 
such consent on the part of Ram Sing served only to extinguish his own rights, 
and the plaintiff on this ground cannot derive much benefit from that argu¬ 
ment We have, however, arrived at the conclusion, for the reasons which 
we have already given, that the luauzas in suit vvere the property of the Raj, 
and not the personal property of the Chief, and that the Chief had no power 
to alienate them by deed of gift We find, tocj, upon ^the evidence, that the 
defendant was in possession as Juhraj in trust for, and on behalf of, the reign¬ 
ing Chief, and that the plaintiff is, therefore, not barred bv such possession 
from recovering the properties We accordingly reverse the finding of the 
lower Court and decree the plaintiff’s claim to these two mauzas. 

The only question which remains is as to the costs. 

Under ordinary circumstances, as the plaintiff is the successful party, we 
should have given him his costs. But this is a peculiar [33] case. The circum¬ 
stances under which the grant was made to the defendant, the form of the 
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graot itself (“ to him and his'heirs ")i the fact of its being made ‘with the 
eonsent of the other members of the reigning family, and that the defendant 
has had the management, and probably shared the profits of the property 
from that time to the present, might well have induced him honestly to suppose 
that he bad a right to retain possession, at any rate during his own life. 
He had, moreover, good reason to expect that he himself would have become 
the Baja on the death of Bam Sing, and the change in his religion appears 
to have been the only reason why his claims have been set aside. It seems 
to us, therefore, that he wAs fully justified in taking the opinion of the Ciourt, 
before giving up the property ; and, as the judgment of the Subordinate Judge 
was in his favour, he should not be made responsible for the costs of this 
appeal. 

We think, therefore, that this case should be made an exception to the 
general rule, and that each party should pay his own costs in both Courts. 

Appeal allowed. 


NOTES 

[Upon this subject of jurisdiction, see Gurdyal v. liaja of Fartdkut (1804), 'ij Cal., 222; 
Dtcey on Cotiflicl of hawi,, II 6dn., p. 195, el seq The change in the language of sec 431, 
C. P. C., 1882, with reference to ‘ (trtmlc ritfhl ’ in the C. P 0., 1908, »co. 84, may be noted.1 

[11 Cal. 88] 

The ‘AUth A'ugmt, 1884. 


Present• 

Mb. Justice Macpherson and Mr. Justice Beverley. 

Lutifunnissa Bibiand others.(Defendants) Appellants 

veJHUs 

Nazirun Bibi.(Plaintiff) Bespondent,' 


Mulwalt, Sml by—Behgioiis T) usi--Charitable Trust—Civil Proceduic Code 
{Act XIV of 1882), ss. 30, 539—Act XX of 1863. 

The plaintiff Hued to recover possession as mulwalt of certain parcels of land, alleging 
that they were dedicated as wuqf and that the profits were “ applied to the feeding of 
Wayfarers and travellers, to lighting the mosque and shrine in the evening, and to meeting 
the expenses of repeating prayers on the occasions of Id and Bakhrtd, and that the said 
profits were never spent for personal purposes.” The plaintiff based her right to sue upon 
the fact that her deceased husband had been mulwalt, and she prayed that the property m 
suit might be declared wuqf, and that certain alienations made by her step-son, since her 
husband’s death, might be set aside. 

CM] Held, that the trust to which the suit related was one partly for charitable, and 
partly for religious, purposes. As far as it related to the former, it was governed by s. 639 
of the Civil Procedure Code, and if viewed in the light of the latter, bv Act XX of 1863 , 
and that the suit, not being properly framed in compliance with the provisions of cither of 
those enactments, was not maintainable. 

Heid, further, that even supposing the endowment alleged was neither a pubhe charitj 
within the meaning of s. 639 of the Owil Procedure Code, nor a religious endowment to 
which Act XX of 1663 applied, the plaintiff was not entitled to sue alone, as it was clear 
upon the face of the plaint thac others were interested in the subject-matter of the suit, and 
therefore that she could only sue on behalf of all who were so interested, having first 
oWined the leave of the\3ourt, and having otherwise complied with the provisions of s. 30 
of the Civil Procedure Code. * 

■ Appeals from Appellate Decrees Nos. 188, 189 of 1883, against the decree of P. W. 
Badoook, Esq., Olfioifrtmg Judge of Hooghly, dated October 10th, 1882, ssfirrming the decrees 
of BaboO K^ar Naw Mo/uomdarf Second Subordm.itc Jud|^ of Uiat district, dated 
September 16th, 1879. 
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The facts of this case are sufficiently stated for the purpose of this report 
in the Judgment of the High Court. 

Baboo Unui Kak Mooherjee for the Appellants. 

No one appeared for the Bespondent. 

The Jaddment of the High Court (Macpherson and Beverlfa', JJ.) 
was delivered by 

Maophersoili —In this case the allegations of the plaintiff are to this 
effect: She states in her plaint that the resumed mehal Harishpur, and four 
parcels of lakheraj land in four other mauzas were dedicated as iviiqf by a 
former Maharajah of Burdwan, and that the profits were ever since “ applied 
to the feeding of wayfarers and travellers, to lighting the mosque and shrine in 
the evening, and to meeting the expenses of repeating piayers on the occasions 
of Id and Bakhrtd, and that the said profits were never spent for personal 
purposes.” She then goes on to say that after the death of her husband, 
Syed Mokram Ali, the defendant No. 1, who is her step-son, sold the mehal 
Harishpur and granted a mocutrari potta of the four parcels of lakheiaj lands 
to defetidant No. 2, ostensibly in the name of defendant No. 3, and that 
defendant No. 2 accordingly took possession of all the properties in Bysack 
1274. She therefore prays that the properties in suit may be declared to be 
vniqf, that the sale and lease may be set aside, that the connection of defendant 
No. 1 with the properties [35] may be terminated on the ground of his having 
committed waste, and that she herself may be put in possession as mutwah. 

The defence was that the properties in question were not vmgf at all, but the 
ancestral property of Mokram Ali and his brother Koim Ali, by whose heirs 
they had been transferred to defendant No 2 and his wife Lutifunnissa Bibi. 

[The learned Judge here stated the names of the properties in suit and the 
dates of certain sales and mocurrari pottas connected with these properties,] 

The present suit was instituted on 3rd March 1879, but Lutifunnissa Bibi 
was not made a party till 19th May 1879, 

The material issues fixed in the case were these, 

Has the plaintiff a cause of action 

Is the claim barred by limitation ? 

Are the properties wuqf or the ancestral heritable property of the family ? 

On these issues the first Court held that the plaintiff as widow of the late 
muiwah had a right to bring this suit, that the suit was not barred by limi¬ 
tation, that there was no satisfactory evidence that mehal Harishpur was 
wiiqf, but that the four parcels of lakheraj lands were wuqf “ for the purpose 
of carrying on the rites of religion and for feeding the poor,” and a decree was 
accordingly given to the plaintiff for possession of these four properties as 
mutwah. * 

Against this decision both defendant No. 2 and his wife appealed to the 
Judge, but their appeals were unsuccessful. Tfley have now preferri^ a second 
appeal to this Court. 

No one having appeared for the respondents, the appeals have been beard 
by us ex parte. 

The appeals only relate to the four parcels of lakheraj land granted in 
mocurrart lease to defendant No. 2, Sheikh Parbuddin, and his wife Lutifun- 
nissa. In appeal 188 Parbuddin is the appellant, and in appeal 189 
Lutifunnissa. 
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Beveral points have been raised before us. 

The suit having been instituted against Parbuddin on 3rd March 1879, it 
is contended that so much of it as relates to Niyamatunissa's share, leased to 
him on 20th January 1867, is barred C86J by limitation. Again, Imtifunnissa 
not having been made a party till 19th May 1879, it is contended that the 
suit is barred as regards the share of the proj>erties leased to her by Mahafi/ 
Hosein on 5th March 1869. It is further urged that there is no sufficient 
evidence that the proijerty in question was ever dedicated as lotigf, and, more 
particularly, that the excess lands 125, 'S'", Ic, in mehal Gangeswar were 
improperly found to form part of the endowment. 

The main contention, however, is, that the plaintiff had no right to bring 
this suit at all, and, we think, the case may be disposed of on this ground 
without going into the other questions raised. 

It is urged that if this endowment is a public charity, the suit should have 
been instituted under the provisions of s. 539, Civil Procedure Code, by two or 
more persons directly interested in the trust with the written consent of the 
Collector. If, on the other hand, the endowment is a religious trust, it is con¬ 
tended that the suit should have been brought under Act XX of 1863, after 
sanction obtained under s 18 of that Act In either case, it is said, the 
plaintiff had no sufficient interest to entitle her to sue, nor could she sue to 
obtain for herself possession of the properties 

According to the plaint in this case, the trust is one partly for charitable, 
and partly for religious, purposes So far as the trust was " for the feeding of 
wayfarers and travellers,” it was a trust for the lienefit of a considerable portion 
of the public answering a particular description, and was therefore a trust for 
a public charitable purpose The object of the plaintiff’s suit was to oust the 
mutwah, get herself appointed in his place, and have the properties vested in 
her. Section 539'^’ of the Code applies to a suit of this nature, which is 
really one for the administration of the trust, and such a suit can only be 
brought in accordance with the provisions of that section 

But even supposing that the endowment in this case was neither a public 
charity within the meaning of s 539 of the Civil Procedure Code, nor a 
religious endowment to which Act XX of 1863 is applicable, the plaintiff 
was not entitled to sue alone to be appointed mutwah and to obtain possession 

*t8oc. 639 —Tn case of any alleged breach of any express or conatructivo trust created 
for public charitable or religious purposes, or whenever the direo- 
When suit relating to tion of the Court is deemed necessary for the administration of 
public chanties mav be any such trust, the Advocate-General, acting or two or 

brought. more persons having an interest m the trust, and having 

obtained the consent in writing of the Advocate-General, mav 
institute a suit in the High Court or the District Court within the local limits of whose civil 
jurisdiction the whole or any jiart of the subject-matter of the trust is situate, to obtain a 
decree— 

{a) appointing new trustees under the trust; 

(6) vesting any property in th^ trustees under the trust; 

(r) declaring the proportions in which its objects are entitled ; 

authorising the whole or any part of its property to be let, sold, mortgaged or 
exchanged ;• 

fe) settling a scheme for its management, or granting such further or other relief as 
the nature of the case may require. 

The {lowers oonferted by this section on the Advocate-General may, outside the Presi¬ 
dency-towns, be exercised also by the Collector or by such oflRocr as the Local Government 
may appoint in this behalf. 

Act No. X ol 1840, Section 2, is hereby repealed ] 
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of the property. The first Court [973 holds that she was entitled to 
bring this suit because she was a wife of Mokram Ali, the late muhoali, but 
we cannot agree that this is a sufficient reason Even if we regard her as 
suing as a person interested in the trust, then on the face of the plaint there 
are other persons interested, and she could only sue on behalf of all who were 
so interested, and in order so to sue, she should have obtained the {lermission 
of the Court, and otherwise complied with the provisions of s 30 of the Civil 
Pi'ocedure Code, not having done so, we think, she had no riglit of action. 
In whatever light the suit be legarded therefore, we think it clear that it was 
not properly framed and will not lie. The decree of the lower Appellate Court 
is accordingly reversed, and the suit dismissed with costs in all the Courts. 

- Appeal allowed. 


NOTES. 


[ The 0 P. C , 1908, sec. 92 sub-clause (2) enacts that save as providocl by the Religious 
Endowments Act, 186.S, no suit claiming any of the reliefs specified in suh-section (1) shall 
be instituted in respect of any such trust as is therein referred to except in conformity with 
the provisions of that sub-section This sets at rest the previous conflict of opinion as to 
whether those provisions were mandatory—Sc-' (1900) 33 Cal , 789 10 C \V. N , 581, where 

the previous cases are fully discussed , 10 Bom , 020 

And within the scope of that sub-clause now fall suits to lemave an\ tiiistpc (24 Cal , 


418, 2 M. L J , 251) , as to who can sue, see 24 Cal , 418 ; 2 C L. J , 400 

It IS not necessary that there should be any breach of trust: it is enough if the direction of 


the court is considered necessary for the adiTiimstratinii of that trust —11 All ,18, m 


0 I C., 219 All , it was held that a suit of this soit c.innot be referred to arbitration 

As regards the scope of sec 30, C P. C , 1882 C PC, 1908, O 1., r. 8, sec 2‘! !Mad , 
28 , 20 Cal , 810.] 


[ 11 Cal. 37 ] 

APPELLATE CIVIL 


The 1 ‘<{th Septemhei , 1 M-t 

Present 

Sir Bichard Garth, Knight, . Chiep .Titsttce, and Mr .Titstk’E 

Beverley 


Joy Prokash Lall and another . . . Plaintitt's 

IV1SUS 

Slieo Golani Singh and Others.Defendants.' 

Award—Judgment in accordance with aicaid — Appeal—Defendants not 
all joining m reference to arlntratton. 

The question whether, under s. 522 of the Code of Civil Procedure, aiij appeal will he 
against a decree given in accordance with an award, depends upon whether the award upon 
which the decree is based is a valid and legal award ■ 

A plaintiff and some of the defendants to a suit applied to refer the suit to arbitration 
(certain other of the defendants not having joined in the application); an award was passed 
and a decree made in accordance with such award 'fhe plaintiffs objected to the validity of 
the award on the ground that all the parties to the suit had not joined in referring the suit to 
arbitration ; the objection was dismissed, and judgment given in accordance with the award, 
Held, that an appeal would he from a decree dismissing the objection and confirming the 
award ; but that under the special circumstances of the case, j'ustice was so clearly m favour 
of the view that the award was good, that the Court, although not entirely approving of 

• Appeals from Appellate Decrees Nos. 666 and 667 of 1883, against the decrees of J. P. 
Stevens, Esq, Ofig. Ju%e of Barun, dated the 9th of January 1883, affirming the decree of 
Baboo Kali Prosunno Mookorj'i, First Subordinate Judge of Sarun, dated Ist December 18^. 
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oortain dccimons of the High Court [(Shitanath Biswas v. Kisben [ 88 } Mohun Mookerjee (6 W. 
R., 180); Bam Soonder Modkerjee v. Bam Shurun Mookerjee (6 W. B., 26); Doorga Churn 
Thakoor v. Kally Doss Hasrah {10 W, B., 468) , Bishoka Dasui y. Anunto Lali Pain (4 C. 
L. B., 66)], which laid down that such an award is good, notwithstanding that some of the 
parties to the suit may not have joined in the reference to arbitration, did not think fit to 
differ from those decisions on that occasion. 

These were two analogous suits numbered 112 and 190 of 1881 which 
were heard together, and which originated from proceedings held under the 
Land Registration Act. 

The plaintiffs claimed to be recognised as holders of fractional shares in 
mauza Bissumbhurpur, but the revenue authorities disallowed their claim; the 
plaintiffs, therefore, brought the present suits for a declaration of their right to 
be registered as fractional sharers in the mauza. 

The suits, as originally framed, were brought against defendants 1 to 8, 
who contested the plaintiffs’ claim, and urged that there was a defect of 
parties to the suit. The plaintiffs thereupon applied to the Court that certain 
other persons might he added. In compliance with this petition an order was 
passed making those persons defendants, viz., defendants 9 to 17. 

The defendants 9 to 17 put in no defence in Suit No. 112, but in Suit 
No. 190 they put in a written statement stating that they had no interest in 
the subject-matter of dispute, and that they had therefore been made parties 
unnecessarily. 

During the progress of these suits, the plaintiffs and defendants 1 to 8 made 
an application to the Court, in which defendants 9 to 17 did not join, for the 
purpose of having the suits referred to arbitration , and on the 18th February 
1882 an order was passed referring the suits to the arbitration of three 
pleaders of the District Court. 

The arbitrators took evidence and gave their award in favour of the 
defendants, finding that the plaintiffs were not entitled to be registered as 
fractional sharers in the mauza. This award was on the 4th October 1882 
submitted to the Court, and the Court passed a decree in accordance with this 
award. • 

m On the 13th November 1882, the day on which the Court re-opened 
after the vacation, the plaintiffs filed the following objections to the award 
and asked that the award might he set aside, vtz.: (1) that all the defendants 
had not joined in the reference to arbitration, and that therefore the award 
was bad , (2) that the defendants fraudulently concealed certain facts from 
the arbitrators , (3) that the arbitrators were guilty of misconduct. On the 
6th December 1882 the Subordinate .Tudge found that the objections taken by 
the plaintiffs had not been made out, and held that the award should be 
enforced, and passed judgment in accordance with the awards under s. 522 of the 
Code of Civil Procedure, the period allowed by law for preferring objections 
against th^award having expired. 

Tlie plaintiffs preferred an appeal to the District Judge, who, on the 
9th .Tanuary 1883, held that under the concluding portion of s. 522 of the 
Code no appeal would lie. 

The lilaintiflfs appealed to the High Court. 

Baboo Mohesh Chunder Choiodhru, Baboo Chunder Madhuh Ghose, and 
Baboo Baghu,^undim Pershad for the Appellants contended that the defendants 
9 to 17 not having agiued to refer the matter to arbitration, and not having 
been parties to the arbitration proceedings, the proceedings taken were 
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ilHthout jurisdiction and the award invalid, and the decree passed in accordance 
with the award was not therefore such a decree as is referred to in s. 522 
of the Code. 

Baboo Abmash Chunder Banerji for the Bespondents cited Shitanaih Biswas 
V. Kishen Mohtin Mookerjee (5 W. R., 130), Earn Soonder Mookerjee v. Bam 
Skurun Mookerjee (6 W. R., 25), Doorga Churn ^huknor v. Kallg Doss Basra 
(10 W. R., 463), Bishoka Dasia v. Anunio Lull Pnin (4 C. L R 65), as showing 
that the award was valid notwithstanding some of the parties had not joined 
in the reference to arbitration. 

The Judgment of the Court was delivered h>' 

Garth, C.J. —These suits were brought on the following allegations. 

In mehal No. 2286 of the' Saran Towjoe, mauza Bissumbburpur alias 
Apbur represents a 2-annas koluin or share, and of this [40] 6 pies belonged 
to Manessur Sahaj and Mussainmat Luchmi Koer A private partition of 
the mauza having been made, tlie said share comprised among other lands 
11 biggahs of zcraL\&aA in Aphur and 9 biggahs in Putti Esrawan 

Appeal No. 666 relates to the 9 biggahs in Putti Esrawan, and the 
plaintiffs allege that they purchased these 9 biggahs (with otlior lands) in 
certain execution proceedings, and applied to the Colloctoi to have their 
names recorded as fractional co-sharers in the inehal, and tins suit is brought 
in consequence of the Collector’s refusal to so register them as fractional 
CO'sharers. 

Appeal No. 667 relates to 1 biggah out of the 11 biggahs in mauza 
Aphur, and the plaintiffs’ allegation is. that thev purchased this 1 biggah in 
certain other execution proceedings, but that tlie Collector has refused to 
register them as fractional co-sharers in the mehal m respect of this 1 biggah. 

The defendants 1 to 8 are admittedly the purchasers of the B-jne share 
of Manessur Sahai and Ikfussaminat Luchmi Koer, after excluding the lands 
of Putti Esrawan. 

The defendants 9 to 17 are the other co-sharers m the 2-aiina8 kolum ; 
they were added as defendants on the objection of defendants 1 to 8, in suit 
No. 112 on 8th February 1882, and in Suit No. 190 on 17th August 1881, 
In this latter case they filed a written statement on 16th September 1881 in 
which they supported the plaintiffs’ allegations, and uiged that they had been 
improperly made defendants. 

On the application of the plaintiffs and defendants 1 to 8, both suits were 
referred to arbitration on the loth Febiuary 1882. The delendants 9 to 17 
admittedly did not join in this application. 

The arbitrators found that the plaintiffs, as the jiropnetors of specific 
plots of land within the mehal, were not entitled to be registered as fractional 
sharers therein, and’the first Court gave adecrepin accordance with this 
award, dismissing the plaintiffs’ suit. 

The plaintiffs having preferred an ajjpeal, the District Judgg held that 
under the concluding portion of s. 522 of tlie Code of Civil Procedure, no 
appeal would lie, and he accordingly rejected the application. 

[ 41 ] It is contended here, that theoiffer of the District Judge was wrong. 
It is said that the defendants 9 to 17 not having agreed to refer the matter 
to arbitration, and not having been parties to the arbitration proceedings, those 
proceedings were irregular and without jurisdiction, and the award invalid , and 
that being so, the decree passed in accordance with the invalid a>vard was not 
such a decree as is referred to in s. 522 of the Code of Civil Procedure. 
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The question in this case is, whether under s. 522 of the Code of Civil 
Procedure, an appeal lies against a decree given in accordance with an award. 
It has been held both by this Court and by the Allahabad Court in Debendra 
Nath Shaw v. Aubboy Chum Bagcht (I. L. E„ 9 Cal., 905) and Lachman Doss 
V. Bnjpal (I. L. R., 6 AIL, 174), that the answer to this question must depend 
upon whether the award upon which the decree was based was a valid and 
legal award. We see no reason to differ from this view of the law. As 
therefore in this case the question was whether the award was valid, it is 
clear that the lower Appellate Court ought to have tried the appeals. But it 
would be obviously useless to remand the case to that Court; we think that 
as a matter of law the judgment of the first Court should stand. 

Upon this point certain cases have been cited before us, in which it was 
held that the award was good, notwithstanding that some of the parties had 
not joined in the reference (6 W. R., 130; 6 W. R., 25, 10 W R., 463 , 
4 0. L. R., 65). 

We are not quite satisfied with those decisions, and we tliink that ujxin 
some future occasion it may be right to review them. But until a suitable 
occasion arises, we must be giuded by their authority, and we are the more 
disposed to follow them in this instance, because the justice of the case is so 
clearly in favour of that view 

The plaintiffs are here attempting to set aside an award, and a judgment 
founded upon that award, on account of a technical mistake to which, if it is 
a mistake at all, they have themselves been jiarties They themselves were the 
means of excluding the defendants 9 to 17 from the arbitration proceedings, 
and they never thought of taking the point, upon which they now rely, until the 
award was made againt them. 

[ 42 ] So far as we can see, the award is a perfectly fair one and the 
plaintiffs have, as a matter ol justice, no reason to complain 

Both appeals are dismissed with costs. 

Appeals dismissed. 


NOTES. 

[ I. FINALITY OF AWARD— 

Under the C P C., of 1882, before the Privy Council cabe of Ghulam Jtlant v. Mahomed. 
29 Cal., 107, the legality of the award might bo made the subject of appeal —16 Cal , 482 , 
24 Cal , 908,25 Cal , 141; 757 , 27 Cal , 61, 17 Bom , 357 ; 20 Bom , 696,15 Mad , 348, 
18 All , 422 See now the alteration in the C. P C , 1908, (1912) 9 A. L. J., 268 
I. LEGALITY WHEN SOME OF THE PARTIES TO A SUIT REFER— 

All the parttes should join in the reference, 9 C. W. N., 873, 6 A L J , 33d ; 31 All., 
150; 8 A U J , 615 , 28 Cal , 303,26 Mad., 47 , 11 C. W N , 1152,33 Cal., 899 

The C. P. C., 1908, has qualified the word 'parlies ' by adding ‘ interested- ’.—14 1 C. 

662 ] 
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[ 11 Cal. 48 ] 

APPELLATE CIVIL 

The 8th September, 1884. 

Present. 

Sir Richard Garth, Kt., Chief Justice, and Mr. Justice 

Beverley:. 

In re Sunder Dass.Petitioner 

Civd Procedure Cods—Act XIV of 1H8‘4, s. ‘A!fo — Vecree-fwlders aharmq 
rateably in sale proceeds must be bona tide decree-holders 

The words “ decree-holders’’ or “ persons holding decrees for inone} against the same 
judgment-debtor ” in s. 296 of the Code of Civil Procedure, signify baiid Jide decree-holders. 

A Court is bound, in cases falling within this section, to satisfy itself whether the 
claiman'ts are bona fide decree-holders within the meaning of the section, and whore it is 
unable to satisfy itself as to the bona fides of the claim, the Courts should exclude such 
claimant from the distnbution of assets 

On the 9th February 1884 one Hur Pershad Dass obtained a decree in the 
Court of the Subordinate Judge of Arrah ior Rs. 5,000 against Raghu Nath 
Pershad and six others upon certain bundles. 

On the 15th March 1884 Hur Pershad Dass sold this decree to one 
Sunder Dass, and on the 18th March 1884 Sunder Dass applied to have his name 
entered on the record as decree-holder, and on the 3nl April 1884 an order was 
passed granting this application. 

Sunder Dass made several applications for execution of this decree, and 
the sale of certain properties of the ludgraent-debtor was ultimately fixed for 
the 7th July 1884, the judgment-debtor having obtained a postponement of a 
previous order for sale dated the 2nd June 

On the 7th July 1884 the properties were sold in execution of anollier 
decree obtained by one Mullick Feda Aii against the same judgment-debtors, 
and in consequence thereof the sale in execution of Sunder Dass’s decree was 
stayed. 

Sunder Dass, under s 295 ol the Civii Procedure Code, claimed to 
share rateably in the sale proceeds, but on the 11th July [433 1884 Feda 
Ali applied to the Court stating that the decree held by Sunder Dass was held by 
him benamee for the judgment-debtor, and that, therefore, Sunder Dass was not 
entitled to share rateably with the other decree-holders 

The Subordinate Judge, by an order dated the 11th July 1884, declined to 
enquire into the question of benamee in execution proceedings. 

On the 12th July 1884 one Shedeullah Lall presented another petition to 
the same Subordinate Judge raising the same question, and the Subordinate 
Judge, on the 14th July, made an order directing an enquiry into the question 
as to whether Sunder Dass’ decree was held benamee or not. • 

Sunder Dass thereuiKin applied to the High Court to have the order of the 
Subordinate Judge, dated 14th July 1884, set aside, on the ground (1) that the 
order of the 11th July 1884 was a final order, and that the Subordinate Judge 
should not have gone behind that order and passed one inconsistent there¬ 
with ; and (2) that the Subordinate Judge had no jurisdiction to enter into the 
question of benamee in a case under s. 295 of the Code. 

*Civil Rule No 99d of 1884, against the order passed by Baboo Kali K Bannerjoe, 
Subordinate Judge of Arrah, dated the I6th of July 1884. 
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A rule mst was iihereupon granted to Sunder Dass, calling upon Shedeul- 
lah Lall to show cause why the order of the Subordinate Judge should not be 
set aside. 

Upon the hearing of the rule,— 

Moulvi Mahomed Ymuf appeared in support of the rule. 

No one appeared on the other side. 

The Order of the Court was delivered by 

Oarth, C.J. —Upon the best consideration that we have been able to give 
to this case, we think that the rule should be discharged. We granted the rule, 
having regard to the fact that s. 295 of the Code introduced a npvel procedure 
in execution cases, and that the point submitted to us had arisen, so far as we 
w«re aware, for the first time. 

We have not had tlie advantage of hearing both sides ; but having heard 
the learned pleader who obtained the rule, we think that it should be discharged. 

The person on whose behalf he applied, claimed as a decree-holder to 
share in the proceeds of a sale, which had been made C«3 in execution of a 
decree obtained by another person. There were several decree-holders who 
claimed a share in those proceeds, and under these circumstances, the Court, 
under s. 295, is bound to divide the assets rateably amongst all the persons 
who hold decrees against the same judgment-debtor, and who have not obtained 
satisfaction of their decrees. 

The objection taken before the Court below against the decree-holder who 
obtained this rule, was, that his decree against the ]udgment-debt'Or was not a 
bona fide decree, and that he held it in fact in trust for the judgment-debtor , 
and, if that were true, and the claimants were to share in the distribution of 
the assets, the other decree-holders might, under the last clause but one of 
8. 295, recover back the money from him. 

That clause runs thus . “ If all or any of such assets be paid to a person 
not entitled to receive the same, any person so entitled may sue such person to 
compel him to refund the assets.’’ 

Munshi Mahomed Yumf has contended that this clause is in his favour. 
He says, that is the only way in which the question can be properly tried, 
whether his client is entitled to share m the assets or not, and that the Court 
below, in the execution case, had no right to go into the question. He contends 
that, so long as his client holds a decree against the judgment-debtor, which 
is unsatisfied (let that decree be ever so fraudulent) still the Court is bound to 
give effect to it, and to allow the decree-holder to share in the assets. 

We cannot adopt that view. We think that the words “ decree-holders ” 
or “ jiersons holding decrees for money against the same judgment-debtor ” 
in B. 295 must mean boiid fide decree-holders against the judgment-debtm' ; and 
if in point of fact the decree which the present applicant holds is a sham decree, 
we think that the Court has a right to enquire into the question, and to exclude 
him from ,the distribution of as^ests. 

If this were not so, it is obvious that the section would give rise to a great 
deal of fraud, because any man, who is in difficulties, and likely to have execu¬ 
tions issued against him by bond fide creditors, might always have a number of 
sh^ deorees in readiness «gainst himself, to defeat the claim of any bond fide 
CWJ creditor who might put in an execution. As soon as the bond fide credi¬ 
tor put in his execution, and sold the property, these sham decree-holders, who 
would really rejireseet the judgment-debtor, might come in, and completely 
sweep eway all the assets from the bona fide decree-holder. 
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Safe thereby says Munshi Mahomed Yusuf, if his client did improperly get 
bold of the assets, he mi^ht be made to disgorge them by a suit. 

That is perfectly true ; but, on the other hand, his client might run away 
wi^h the money, and it is not always easy to get back money out of the hands 
of a dishonest person. We think that a Court is hound to see, on occasions of 
this kind, when assets are to be distributed, whether the claimants are bofui 
fide decree-holders within the meaning of the section : and even if the Court 
should decide in favour of the claimants, the last clause but one of s. 295 is 
intended to give the person or persons, who may he affected by that decision, 
the right to bring a regular suit to establish his or their rights. 

We think, therefore, that the rule must be discharged 

liule discharged. 


NOTES. 

t In (1888) 13 Bom 154 (15(5) this case was followed ; but though doubted in 1 C.W.N. 
633 (635) it was held in (191d) 17 C W N, .326, .328 that the Court could determine whether 
the claimant was a bcnm fide creditor or not ] 

[11 Cal. 48] 

APPELLATE CIVIL 


The 10th September, J8H4. 

Present• 

Sir Richard Garth, Knight, Chief .Tustice, and 
Mr. Justice Prinsep. 

Sotish Chunder Lahiry (one of the plaintiffs, decree-holders).Petitioner 

versus 

Nil Comul Lahiry and others (judgm'ent-debtors) Opposite Parties. " 

Sale in execuhon of estate of deceased—Suit against representatives of 

dece/ised husband’s estate. 

In 1862 a suit for mesne profits was brought against certain persons as being the heim of 
one Romanath Lahiry deceased, among whom wore his widow and two infant sons , during 
the pendency of this suit, the two infant sons died , and the widow was made a defendant as 
representing the estate of her deceased sons. 

The suit was decreed in favour of the plaintiffs in 1875 ; and on the plaintiffs applying for 
execution, the widow objected that 5-16ths of the properties, against which execution was 
sought, was the property of her adopted son [48] whom she alleged to have adopted in 1874 ; 
the adopted son was not made a party to the suit; this objection was overruled, but the same 
objection was taken by the adopted son through his natural father as his guardi%p and next 
friend, and the Court released the 6-16tbB share from attachment, and allowed the objection. 

Against thw order some of the plaintiffs appealed, but pending the appeal another of the 
plaintiffs applied to the High Court under s. 622 of the Code of Citil Procedure to have the 
order set aside. The Court, whilst refusing to interfere with the order, inasmuch as there 
appeared to be no material irregularity therein, pointed out to the lower Court that the decree 
of 1876 hdving been obtained on account of a debt of Romanath Lahiry's, and being against 

• Civil Rule No. 539 of 1884, against the order of J J B. Dnberg, Esq., Tieputy Com¬ 
missioner of I>bubri, dated the 31st of December 1883. ' > 
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(be widow as representing her husband’s (Bomanath’s) estate, the estate would be answerable 
for the debt, whether the widow or the adopted son represented the estate, supposing the 
decree to have been properly obtained. The principle in Ishan Chunder MUter v. Buksk 
AH Soudogur (blatsh., 014) followed. 

On the 25th July 1854, one Kali Chundra Lahiry obtained possession oi 
certain properties which had been allotted to him under certain butwara 
proceedings arising out of a suit brought by his late father against one Boma* 
nath Lahiry. Boinanath Lahiry died in 1854, leaving two sons, Shib Nath 
Lahiry, the husband of one Bhubunesshuree Dabia, and Nil Comul Lahiry. 

Subsequently to the death of Kali Chundra, which took place some time 
between 1854 and 1862 his widows, Goonomonee Dabia and Burroda Sundary 
Dabia, with Sotish Chundra Lahiry and Wipendra Chundra Lahiry on the 
28th January 1862, instituted a suit for mesne profits, on account of the lands 
which had been allotted to Kali Chundra, against the heirs of Bomanath 
Lahiry, who were then in existence, viz., Nil Comul Lahiry, Bhubunesshuree 
Dabia, widow of Shib Nath Lahiry, and her two minor sons. This suit was 
dismissed by the Court of First Instance. On appeal, the High Court remand¬ 
ed the case to determine the amount of mesne profits recoverable by the 
plaintiffs, and the Privy Council subsequently upheld this latter decree. 
On the 6tb September 1875 wasilat was decreed During the pendency 
of this suit the two infant sons of Bhubunesshuree died, and the latter was 
made a defendant as representing the estate of her deceased sons, as well as 
the estate of her deceased husband, being described in the decree as " Bhu- 
[47] bunesshuree Dabia, widow of Shib Nath Lahiry, son of Bomanath 
Lahiry.” 

Against this decree of 1875 an appeal was preferred by the defendants 
other than Bhubunesshuree, and the High Court, on the 4th September 1880, 
modified the decree. This decree, as drawn up, made the appealing defendants 
liable for the amount of wasilat and costs, it was, however, amended bv 
making all the defendants in the suit liable for wasilat and costs. 

The plaintiffs applied to execute this decree, but Bhubunesshuree objected 
on the ground that she was not liable under it, and that 5-16th8 of the proper¬ 
ties, against which execution was sought, belonged to her adopted son, Joten- 
dro Mohan Lahiry, whom she alleged she had adopted some time before the 
decree was passed, but during the pendency of the suit, viz , in 1874. This 
objection was overruled. Thereupon Jotendro Mohan Lahiry, through his 
natural father, one Aukhoy Chunder Singh, applied under s. 278 of the Civil 
Procedure Code for the release of 5-16th8 of the properties attached, on the 
ground that they belonged to him as the adopted infant son, stating that he 
was not a party to the suit in which the decree of 1875 had been passed On 
the 3rd December 1883 the Deputy Commissioner of Goalpara allowed this 
objection, and released 6-46ths of the property from attachment. Against this 
order {the decree-holders) Burroda Sundary Dabia and lier two minor sons 
preferred^an appeal to the High Court, but previous to the hearing Sotish 
Chundra Lahiry, one of the plaintiffs in the suit, applied to the High Court 
under s. 622 of the Code to set aside the order of the 31st December 1883, 
and for the amendment of the decree by adding the name of Jotendro Mohan 
Lahiry as a party defendant to the suit. 

Upon this application a rule was granted calling upon the judgraept-debtor 
and Jotendro Mohan Lahiry, through his father Aukhoy Chundra Singh, to 
show cause why the order of the 31st December 1883 should^ not be set aside, 
and why, if necessary, the decree of the High Court, dated 4th September 1S80, 
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should not be amended by adding therein the name of Jotendro Mohan Lahiry 
through a properly constituted guardian. 

Mr. Phillips, Mr. W K Dass and Baboo Upendra Chunder Mittra 
appeared to show cause against the rule. 

w\ yLv, Phillips .—^The question is, whether this order of December 1883 
is a proper order, and whether the Court will interfere with it under s. 622. 
The order is one of a competent Court exercising jurisdiction, and determining 
that the claim ought to be allowed. The order is not now up on appeal, and 
it is no question whether the Court has passed a correct order on the facts , it 
is not a question as to whether the Deputy Commissioner has decided on 
erroneous principles. 

(Garth, C.J.—Although we may not be able to interfere under s. 622 
there is no reason why we should not explain to the Court below wliat is the 
law on the subject.] 

Mr Evans, Baboo Annoda Pershnd Bnncrjec, Baboo Mohesh Chuudei 
Chowdhry, Baboo Mohini Mohiin Hat and Baboo Iswara Clivndia Chiickia- 
harti in support of the rule. 

Mr. Evans. —The orde*" is a misconception of jurisdiction, the suit was 
instituted in 1862 against the widow and liei two minor sons as rejiresenta- 
tives of the estate of her husband It may turn out tliat tlie adopted son is the 
person entitled, yet, as we obtained a decree against the estate ot tlie husband, 
we were entitled to execute our decree notwithstanding the adoption See 
hhnn Cliundra Milter y Bahsh Ah Houdnqm (Marsh, 614), Court of U'mr/s y 
Maharajah Coomar liamaput Sinq (10 B L R., 294), Jotendro Mohun Taqore 
V. Joqiil Kishoie (I. L. R , 7 Cal., 357). 

Is it not a material irregularity if Jotendra Mohan comes in and asks for 
the release of the estate The answer is, it ouglit not to have been tried as a 
claim at all. It is an abuse of the claim sections to try and jn event us from 
executing our decree. 

The Order of the Court was delivered by 

Garth, C.J. (PriNSEP, J., concmrmq ).—This was a rule obtained by- 
Mr. Evans calling upon the claimant in tiie execution proceedings in this case to 
show cause why the order which had been made by the Dejjuty Commissioner, 
releasing certain property from attachment (wbieli pioperty is now supposed to 
belong to the claimant) should not be set aside, upon the ground that it was 
made with material irregularity 

The circumstances are these The suit was brought, so far back as 
the year 1862, by the present plaintiff against the widow and the two minor 
sens of Shib Nath Lahiry for mesne profits, and tliat suit eyentually came 
before the Privy Council, and the Privy Council made a decree in favour of the 
plaintifif and sent the case back, in order that the amount of the wasilat should 
be ascertained. 

Subsequently, in the year 1874, the widoiv professed to adopt,»and is said 
to have adopted, the person whom I call the claimant The ultimate decree 
that was obtained was obtained in the year 1880 Certain property was then 
attached as liable to satisfy the decree, and an application was afterwards 
made by the claimant to have the property released from attachment, upon the 
ground that he was in possession of it, or rather, that the widow was in 
possession of it for him, and that he was in point of fact, in possession of it and 
not the widow ; and the Deputy Commissibner made an order that the pro¬ 
perty should be released from attachment. 


5 CAL.—104 
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This is tlie order against which this rule was obtained ; it is said that the 
Judge acted with material irregularity in making that order. 

We cannot see that he acted with any irregularity. He might have made 
a mistake in making such an order, but it was for him to determine whether 
the attachment should, or should not, be set aside, and under different cir¬ 
cumstances the order which he made might have been a proper one. But he 
probably was not aware of the difficulty which often attends the solution of 
questions of this kind in point of law. 

If the decree which was obtained was virtually a decree against the 
husband’s property, it would bind that property, whether the person sued was 
the widow, or the adopted son. 

It is not for us to determine here what was the legal effect of the decree, 
but so far as we can understand, the decree was in the first instance obtained 
against the widow as representing her husband’s estate ; and it also appears 
to have been obtained for a debt of the husband. Therefore, whether the 
widow now properly r^resents the estate, or the adopted son properly repre¬ 
sents the estate, the [da] estate would nevertheless be answerable for this 
debt, supposing the decree to have been properly obtained. 

This case would seem to come within the principle of a case decided some 
years ago m this Court, and whioli was afterwards approved of by the Pnvy 
Council—the case of Ishan Chuini(>i Mittei v. Baksh Ah Soxodagur (Marsh., 614). 

The circumstances of that case were these A widow was there sued 
upon a bond, which had been given bv her deceased husband, and at a time 
when she was not the heir of her husband , because the heir of the husband 
was her son, of whom she was only the guardian. 

The suit, nevertheless, proceeded against tlie widow, and a decree was 
obtained against her , and under that decree the husband’s property was sold. 

The son then brought a suit to recover this property, upon the ground 
that at the time when the decree was obtained against the widow, and the 
property sold, she did not properly represent the estate ; but it was held, 
that as in point of fact she was tlie i-egistered owner of the property, and as 
the suit was brought against lier in respect of her husband’s debt, and as by 
the terms of the decree the estate was rendered liable for the debt, the sale 
under the decree against her bound the property, although her son was no 
party to the suit. The principle of that decision has been adhered to in 
several other cases, and has been confirmed by the Privy Council. In the case 
of the General Mannger of Itaj Durhlianga v Maharajah Coomar Bamapiit Singh 
(14 Moo. I A., 605) the suit had been brought by A against B for arrears of 
rent, and (B having died pending the suitl a decree was obtained by A against 
B’s widow, who h^ been made a defendant in his stead. Under that decree 
an execution was issued and “ the interest of the tttdotv ” was sold under that 
decree The widow in fact did not represent the estate of her husband, because 
there was a son who was the husband s heir. The sale was subsequently called 
in question by a creditor; and it was held by the Privy Council that, although 
the son \^;as never made a part^ to the proceedings, and although the widow 
did not properly represent the estate, still as the decree was obtained against the 
estate the sale [51] under the decree passed the husband’s property. In that 
case their Ijordships say “ The whole proceeding, if fairly looked at, amounts 
to this—that the estate of Gourpershad (the father) was sold under that decree in 
execution for his debt, and that the interest of his widow, the registered 
proprietrix and ostensible owner of tlie estate, and also the interest of the son, 
if he had any interest, was bound' by that decree. If that be so, the qu^tkm 
arises, whether the respondent, the plaintiff in the suit below, has any ground 
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upon which he can come in and impeach the sale. It appears to their Lord- 
ships, that he can claim only what interest remained in Gourpershad, and that 
substantially the proceedings would be a bar to any claim on the part of 
Hurpershad.” And further on their Lordships say: “ Their Lordships also 
desire to add that they are unable to see any substantial distinction between 
this case and that of Ishan Chunder Mttter v. Baksh Ah Soiidagur (Marsh,614). 
They entirely agree in the principles expressed by Chief Justice PEACOCK in that 
case, and think that they govern the present case.” 

There is also another authority in I. L. R., 7 Cal., 357, in which the 
cases on this subject are reviewed, and in which this same doctiine was acted 
upon. 

Therefore, if, as would apjiear to be the fact, the decree in this case was 
a decree against the husband’s estate, and it was obtained against the widow 
as representing the husband’s estate, it seems, according to the principle of 
these cases, that it would bind that estate whether the widow or the adopted 
son was the proper representative. 

Under these circumstances, apparently, this property was attached, and 
the adopted son comes in and makes an application to the Court to have the 
property released from attachment. Probably, if the Judge had been awaie of 
the authorities that I have quoted, instead of making the order which he did, 
he would have suggested, what I am about to suggest now, that the adopted 
son should be made a party to the proceedings (which would be, of com so, 
perfectly fair), but that the attachment should continue, unless the adopted son 
were able to show some good cause why the sale should not take place. 

If the decree were against the estate, it would seem, so tar [32] as we 
can see, to matter very little whether the widow or the adopted son was the 
proper representative. But it is quite right that the adopted son should be 
made a party to the proceedings, in order that, if there was any good reason 
against the sale, he might be able to show it 

After the observations that we have made, the plamtifi will see that his 
proper course will be to make an apiilication to the Court lielow, to have the 
adopted son made a party to the proceedings. 

What we are asked to do now, is to set aside the order made by the 
Deputy Commissioner, releasing the property fiom attachment or to make the 
adopted son a party to the proceedings We have no power to do either one or 
the other. We have no materials before us, which would justify us m setting 
aside the order ; nor have we any power in this Court to order that the adopted 
son be made a party to the proceedings. That, of course, must be the subject 
of an application to the Court below 

If the adopted son is made a party to the proceedings, and another 
attachment is then issued, the order which has been made will be no bar to the 
execution. 

We therefore think that the rule should be diseliarged, but, under the 
circumstances, we make no order as tp costs. 

- Rule discJiarged. 

NOTES. • 

I With reforenoc to the remark that there may be joinder of parties in exoeution, 
Mr. Hukm Chaiid in his Civil Procedure (1900), Vol I, p 448, obsprved . “ The joinder was, 
not said to be under sec. 3‘2, C. P G , 1882, and not only no authority was cited in support of 
the course, but the opinion was ultra vtres ” See also (1887), 10 AIL, 97. 

As regards the substantial representation in MUit'^ and execution proceedings, sec (1888) 
16 Cal., 40 : 15 I A. 196 ; (1888) 11 Mad., 408 ; (1885) 9 Bom. 429 ; (1897) 2 C. W. N., 251 ; 
(1896) 20 Bom., ass'(344) , (1896) 21 Bom., 539, (1900) 25 Bom., 337.] 
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CEIMINAL MOTION. 

The 9th October, 1884. 

Present; 

Ms. Justice Wilson and Mr. Justice Macpherson. 

In the matter of Hari Mohun Thakur and another.Petitioners 

vcrstis 

Kissen Sundari and another.Opposite Parties. ‘ 

Burden of proof — Easement—Act X of 1882, s. 147. 

Tho right to restrain another from exercising ordinary proprietary rights over his own 
land is of the nature of an easement different from the ordinary rights of owners of land , 
the burden of proof would, therefore, he upon the party alleging such rights 
This was a proceeding under s. 117 of the Criminal Procedure Code. 
The parties were zamindars of Ohunderpore and Amkhuria respectively, in the 
district of Bhagulpore. Tlie dispute arose owing to the Amkhuria zamindars 
having used the water of a certain reservoir by cutting the spur of an old butid. 
It was [53] admitted that the hathu or spur in question lay wholly within the 
village of Amkhuria. The Court of First Instance (the Deputy Magistrate) held 
that as there was no reliable evidence to show that the Amkhuria party had, on 
any previous season during several years prior to the dispute, used the water 
of the reservoir by cutting through the spur, they should refrain from doing so 
now. The Amkhuria party applied to the High Court to have that order set 
aside. It was contended on behalf of the petitioners that, inasmuch as the ditch 
in dispute lay admittedly within their zamindari, the Deputy Magistrate ought to 
have called upon the opposite party to abstain from interfering with the cutting 
of the bund, and that the provisions ol s. 147 were wholly inapplicable to 
the case. 

Mr. Jackson and Baboo Gonesh Chundcr Chiinder for the Petitioners. 

Mr. M. M Ohosc, Mr. 0. C. Mullick and Baboo Cham Charun Milter for 
tho Opposite Party. 

The Judgment of the Court (Wilson and Macpherson, JJ.) was 
delivered by 

Wilson, J. —It appears to us that the order of the Deputy Magistrate in 
this case cannot be sustained. The controversy was between the proprietors 
of two neighbouring properties. In the proceedings before the Deputy Magis¬ 
trate. the parties of the first part were the proprietors or persons connected 
with the proprietors of village Chunderpore. The parties on the other side 
were the proprietors or ^ople connected with the proprietors of village 
Amkhuria. Now, it appears that there is a reservoir of some considerable 
size, which stands mainly within the limits of Chunderpore, but partly 
within the limits of Amkhuria, %.nd partly within the precincts of another 
property belonging to persons different both from the first and second 
party. The reservoir is secured by a bund running along its north side 
with a spur at the western end, and a spur at the eastern end, both running 
southerly, the western spur and the adjacent portion of the reservoir 
being within the limits of Amkhuria. It appears that in the present year the 

• Oritiiitial Rcjvibioii No 352 of 1884, against the order of Baboo Ram Naram Bauorji, 
Xleputy Magistrate of Bhagulpore, dated the 15th September 1884. 
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Amkhuria people set about cutting a passage or ditch through the western 
[643 spur, in order to draw the water of the reservoir to their village 
Amkhuria, and this was objected to by the Chunderpore people, and there 
being information that a breach of the peace was imminent, proceedings were 
taken under s. 147. Now, it is necessary, m order ,to appreciate these pro¬ 
ceedings, to see exactly the position in which the parties stand. The Amkhuria 
people stand simply upon their ordinary proprietary right as owners of the 
lands of Amkhuria. They claim a right which primd facie all proprietors are 
entitled to exercise, viz., to cut a bund on their own land, and use the water 
standing on their own land. On the other hand, the Chunderpore people 
claim a right, which they may very well have, but which it lay upon them to 
establish, viz., to restrain the Amkhuria people from exercising ordinary pro¬ 
prietary rights over their own land That is a right of the nature of an 
easement different from ordinary rights of owners of land And in order to 
entitle them to ask for an order under s. 147, the Chunderpore people had to 
satisfy the Magistrate that the alleged right existed , that is to say, that the 
Chunderpore people had the right of restraining the Amkhuria people from 
doing as they would on their own land. The Deputy Magistrate, before whom 
the matter came, appears to us to have misunderstood the question which he 
had to deal with. He assumes that the question before him was not as to the 
easement alleged by the Chunderpore people, but the right of the Amkhuria 
people to cut their own bund and draw water standing on their own land. 
The finding which he arrives at is this . “The Court finds that the second 
party did not exercise any right m drawing water from the Banhara bund 
by cutting its western path for several years, and that they took no water from 
it by opening kunwas during the season next preceding such institution, and 
therefore the Court directs that they must not do so now, and that the western 
bottom be not cut till they obtain the decision of a competent Civil Court 
adjudging them to bo entitled to do such thing.” The Deputy Magistrate appeal’s 
to us to have wholly misunderstood the question before him. He threw the bm*- 
den on the wrong side, and his findings are insufficient to support the order that 
he has made It is not necessary for us to say anything about the view taken 
by [5S3 the Deputy Magistrate of the proviso to s 147 Whether that proviso 
really has any application to a case of this kind is a question of considerable 
difficulty, and one as to which we are not disposed to express an> opinion at 
present. It is suflicient to say that in oui judgment the order made by the 
Deputy Magistrate is not supported bv any finding which he has arrived at, 
and that this order must therefore be set aside. Any costs that may have 
been paid under the orders of the Court will be refunded. 

Ordm ict aside. 

NOTES. 

tScfl also 8 C W. N , 359 . 29 Mad , 97 . 15 M. L 3 , 394 ] 
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The 12th Septetnher, I881. 

Present: 

Mr. Justi«e Pbinsep and Mr. Justice Macpuebson. 

Becharatn Dutfca.(Judgment-debtor) Appellant 

versus 

Abdul Wahed and others.(Decree-holder a) Bespondents." 

Execution of decree — Limitation—Application for e,vecutton by what 
limitation governed—Act XV of 1877—Act XIV of 18S9, s. 20 — 
Proceeding to enforce judgment. 

Aut XV of 1877 opcnttch from the (Lite uti which it (»imc luto force as regards all 
applicatioub made under it 

Behary Lall v. Gdierdhan halt (I L R., 9 Cal.. 446) dihscnted from. 

An application fur execution was made on the ‘2nd of March 187‘2. In the execution 
proceedings (xirtaiii pioperties were attached and a sale procLimation was issued. A claim to 
a portion of the properties was thou preferred by third parties, and allowed on the 17th of 
June 18712. The decree-holder failed to take necessary measures to bring the remainder of 
the property to sale, and the case was struck off on the 4th of July 1872. A subeequeiit 
application for execution was made on the 14th of Juno 1875 

Held, that the subsequent application was not barred by the provisions of s. ‘20, Act 
XIV of 1869 

Bond fide proceedings in resistance of a claim to attach properties arc proceedings to 
enforce a decree within the moaning of s. ‘20 of Act XIV of 1859. 

In this case Abdul Wahed and otheis were the holders of a decree obtained, 
on the 10th January 1872, on a bond against one Becharani Dutta. The 
first applioatioii for execution of this decree was made on the 2nd March 
1872, the second on the 14th June [663 1875, the third on the 11th June 
1878, the fourth on the 8th June 1881, and the fifth and last on the 10th 
March 1883. The judgment-debtor, on this last application, objected that 
execution was barred by limitation, inasmuch as the application of the 14th 
June 1876 was not made within three years from tlie date of the application 
made on the 2nd March 1872. The Munsif decided against him, and the 
judgment-debtor appealed to the District Judge. 

The judgment of the District Judge was as follows ;— 

“ In his application of the 14th August 1883 to the Munsif, the appellant 
asserted that the decree had been pronounced ex parte, and that execution 
had not been sued out within three years of the date thereof. Both these 
allegations being admittedly false, he changed his ground at the hearing and 
urged that^the decree could notjtie executed, inasmuch as the second application 
for execution was not presented within three years of the date of the first. 
Such was unquestionably the fact, but it cannot avail the appellant. The 
Judge who entertained the second application for execution had jurisdiction to 
determine whether it was or was not within time He deoid^ that it was. 
Aooording to Mungid Proshad Dichit v. Qnja Kant Lahtri (1. L. R., 8 Cal., 

* Appeal from Appellate Order No. 40 of 1884, against tijiie order of J. F. Bradbury, 
Kbq , Judge of Btekergungb, dated '22nd of December 1883, affirming the order of Baboo 
Ohandra Nath Ghose, Third Sudder Mumif of Barisal, dated the 17th of September 1863, 
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51), the a|iplication of 1875 should have been held to he governed by Act XIV 
ot 1859, but inasmuch as till the publication of the Privy Council decision 
above cited, all the High Courts in India invariably held that the law erf 
limitation in force at the time of the presentation of an application for execu¬ 
tion governed such application, I do not suppose the provisions of s. 20, Act 
XIV of 1859, were considered when the application of the 14th June 1875 was 
admitted. Admitted however it was, and a notice, under Act VIII of 1859, 
s. 216, issued thereupon, hut no further proceedings weie taken. Upon the first 
application immoveable property had been attached and notified for sale. To 
a portion of the property attached a claim was preferred, and the claim was 
allowed on the 17th June 1872. The sale of all the property attached seems 
to have been unnecessarily stayed- on account of the claim preferred to a 
fraction only thereof, and the first application finally proved inlructuous. 
Upon these facts 1 think the Munsif would in June 1875 have been justified 
in considering that the requirements of s. 20, Act XIV of 1859, had been 
complied with , even howhver if such a finding cannot be supported, and should 
be deemed erroneous, it became final long ago. Not only the Court which 
entertained the application of the 14th June 1875, but those Munsifs who 
received the applications of the 11th June 1878 and the 8th June 1881 
pronounced by implication that the application of the 14th June 1875 was in 
time, for unless it had been within time, the subsequent applications were clearly 
barred by [87] limitation. On the application of the 11th June 1878, two 
attachments issued, hut without result, and the proceedings thereon terminated 
infructuously on the 12th December 1878. The next application was equally 
infructuouB. A notice issued under a. 248 of the Civil Procedure Code and 
nothing more was done In this instance, as in every other where proceedings 
in execution have been protracted, remissness on the decree-holder’s part 
may be safely assumed. The respondents might unquestionably have prose¬ 
cuted their decree with much more diligence than they exhibited, but in 
applying m 1883 the provisions of s. 20 of Act XIV of 1859, if they be appli¬ 
cable, it should I think be recollected that till the publication of Mungul 
Proshad Dichit v. Ghija Kant Lahm (I.IxB., 8 Cal., 51), parties. Courts and 
pleaders were alike tinder the impression that provided application succeeded 
application within three years, that suflBced to keep the decree alive. It would 
be unjust, therefore, to impute to the decree-holders bad faith, because they did 
not do more than what Act IX of 1871, the law which they and their advisers 
conceived to govern the execution of their decree, required. Section 20 of Act 
XIV of 1859, if it applies, does not I consider bar execution of their decree. It 
is true indeed that even on the hypothesis of the applicability of Act IX of 
1871, the petition for execution of the 14th June 1875 was out of time, but 
Mungul Proshad Dichit v. Qrija Kant Lahtri (I.L.E., 8 Cal., 51), I apprehend, 
prohibits our now questioning its admissibility. The admission thereof, by a 
Court possessing jurisdiction over it, having not been set aside, is final, and 
has been since confirmed by implication whenever 'a subsequent application 
for execution has been entertained and acted upon. The appellant has changed 
his ground more than once. I have clearly stated what his contention before 
the Munsif was. In appeal he has argued further that the application of 1878 
likewise not having been prosecuted in good faith was insufficient to save 
limitation. 

" For the reasons recorded above, I do not consider that any of the appli* 
cations for execution were barred by Act XTV of 1859, and Mungul Proshad 
Dichit V. Qnja Kant Lahirt (I.L.E., 8 Cal., 51) prevents our calling in ques¬ 
tion the admissibility of any but the last. On the last, the question might have 
arisen whether that of 1881 had been prosecuted with sufficient diligence to 
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save limitation; but this only on the assumption that Act XIV of 1869 governs 
the execution of the respondents' decree. The Munsif has acted on that hypo¬ 
thesis, and he may be right in holding that the repeal of Act IX of 1871 
by Act XV of 1877 has made no difference. In Behary Lall v. Ooberdhun Lall 
(I. L. E., 9 Oah, 446), Mitteb and NORBIS, JJ., expressed the view adopted 
by the Munsif, but in a later case of Badha Piosad Sinyh v. Sunditr Lai (I. L. 
R., 9 Gal., 644), MriTER and Field, JJ., refused to determine the question 
whether after the passing of [dSj Act XV of 1877, Act XIV of 1859 could he 
deemed to still govern the execution of any decree whatsoever. Under these 
circumstances, I think the Munsif wisely decided in favour of the nght to 
proceed, and I affirm his decision with costs.” 

From this decision the judgment-dehtor appealed to the High Court. 

Baboo Chniidn Madhuh Ghose and Baboo Jogenh Chunder Roy for the 
Appellant. 

Baboo Bash Behan Ohosr for the Respondent. 

The Judgment of the Court {Prinsep and Macphkrson, JJ.) was as 
follows — 

This is an appeal from an order directing the execution of a decree passed 
on the 10th of January 1872. The question is whether the execution is barred 
by the law of limitation. 

The lower Court assumed that the whole proceedings, up to and inclusive 
of the last application for execution, are governed by Act XIV of 1859, but this 
seems to us to be an incorrect assumption. The dudicial Committee of the 
Privy Council has held in Miingul Pionhad Diclnt v Griia Kant Lahri tliat 
the provisions of the Act IX of 1871 do not apply to any suit, or to any appli¬ 
cation in a suit, instituted before the Ist of April 1873, and that an application 
for the execution of a decree is an application in the suit in which the decree 
was obtained. The effect of this decision is, that so long as Act IX of 1871 
was in force. Act XIV of 1859 governs all applications for the execution of a 
decree passed in any suit instituted before the 1st of April 1873. Act IX of 
1871, which repealed Act XIV of 1859, was, however, wholly repealed by Act 
XV of 1877, which came into force on the 1st of October 1877. The latter Act 
contains no saving clause similar to that in s 1 of Act IX of 1871, and which 
made the Act of 1871 inapplicable to any suit instituted before the 1st of 
April 1873 

Consequently, in our opinion. Act XV of 1877 operates from the date on 
which it came into force as regards all applications made under it In the 
case of Behary Lall v. Goberdhvn Lall, [39 j Mitteb and Norbis, JJ , no doubt 
held that the pirwisions of Act XV of 1877 did not apply to an application for 
the execution of a decree obtained before that Act came into force. 

In a subsequent case reported in I L R. 9 Cal, MiTTEB, J., seems to 
have doubted the oorrectiiess of his decision in Behary Lall v. Gohejdhun Lall 
and we learn that the same learned Judges have since reconsidered the matter 
and have come to a different conclusion. There is, therefore, no authority 
opposed to the view which we entertain. 

In the present case applications to execute the decree were made on the 
following dates . — • 

2nd March 1872. 

14th June 1875. 

11th June 1878. 

8th June 1881. 

10th March 1883. 
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Tlw last three being governed by the present Limitation Act (XV of 1877) 
are within time under clause 4, art. 179 of schedule II. It is contended, 
however, that as the application of the 14th June 1876 was, when made, 
barred by limitation, the decree is dead and cannot be revived by any subse¬ 
quent proceedings. It is unnecessary to consider whether tlie circumstances 
in this case and in the case of Miingul Proshad Dichtt v (h'lin Kant Lahtn aie 
similar as regards the action of the Court in connection with the subsequent 
applications, because we think that both Courts have nghtlv held that the 
application of the I4th June 1875 was not barred under the piovisions of s. 29 
of Act XIV of 1859. In the execution proceedings of 1872 property was attached 
and a sale proclamation was issued . a claim to a portion of the properties was 
then preferred by third parties, and allowed on the 17th June 1872 The 
decree-holder failed to take necessary measures to bring the remainder of the 
propertv to sale, and the case was struck off on the 4th of July 1872 The 
application of the 14th June 1875 was, therefore, within time, if the period of 
three years is calculated from the date when the claim-case was disposed of 
We think it can be so calculated. 

rei] Both Courts have found that the plaintiff was, up to the 17th of 
June, earnestly resisting tlie claim which, till disposed of, was a liar to further 
proceedings 

Bona fide proceedings m resistance of a claim to attach jiroperties are, 
we think, pioceedings within the meaning of s 20, Act XJV of 1859, taken to 
enforce the decree. We therefore dismiss the appeal witli costs. 

Appeal di mussed 


NOTES 
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[61] I’RIVY COUNCIL. 

The 20th, 21st am! 24th June, 18S4 
Present 

Lord Watson, Sir B Peacock. Sir R. P Collier, Sir R. Couch, and 

Sir A. Hobhouse 

Apt Singh .(Plaintiff) Appellant 

versus 

Biiai Bahadflr Singh and another.(Defendants) Resiiondents. 

and 

Bijai Bahadur Singh and another.(Plaintiffs) Appellants 

veirsus 

A]it Singh.(Defendant) Respondent 

fOn appeal from the Court of the Judicial Commissioner of Oudh ] 

•» 

Equitable condthons — Cance.llakon of deeds of sale and hypothecation 

for fraud. 

Upon the cancellation of instrumente of hypothecation and safe on proof of ;Iraud and 
collusion between the grantee, who had advanced money, and the manager of the grantor’s 
estate, the grantor having been unduly influenced in the transaction, held, that the 
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oDudition at cancellation should be, not the repayment of all money received by .the manager, 
but only of sums nhovm to have been paid to the grantor personally, and of such sums 
received by the manager, as he would have been justified in borrowing in the course of a 
prudent management of the estate. 

Appeals, with cross-appeals (consolidated and heard as one), from two 
decrees of the .ludicial Commissioner of Oudh (17th .January 1882), confirming 
with a modification, two decrees of the District Judge of Bai Bareli (Slst May 
1881). 

These consolidated appeals, and cross-appeals, were preferred in two suits, 
of which the first was instituted by the appellant, Baja A]it Singh; and the 
second, in the nature of a cross-suit, was instituted by Baja Bijai Bahadur 
Singh, and his wife, Bani Janki Kunwar. 

The judgment of the Court of First Instance, the District Court of Bai 
Bareli, granting in part the lelief prayed, was, with a modification in the decree 
made in the second suit, confirmed on appeal, and cross-appeal, by the 
Judicial Commissioner, wlio afterwards admitted the present appeal as invol¬ 
ving substantial questions of law. 

The object of the suit brought by tlie appellant, Baja Ajit Singh, who was 
talukdar of Tarwal, and also carried on business [623 as a money-lender, was 
to have enforced against the respondent and cross appellant, Baja Bijai 
Bahadur Singh, talukdar of Baklolpur, a mortgage executed by the latter on 
the 19th June 1878. The object of Baja Bijai’s cross suit was to have that 
mortgage deed set aside, as well as a subsequent deed of sale, of certain 
villages, executed by him, to the appellant on 26th May 1879, and to have 
accounts taken. The ground ot this suit was that the execution of the above 
instruments had been obtained hy undue influence, exercised on Bijai by this 
appellant, and Bijai’s karmda, or manager, named Wahaj-ud-din, they having 
been in collusion. 

The Courts below concurred in finding that Bijai, though not insane, or 
an idiot, was of feeble intellect and liable to be imposed on , also that the 
appellant, Ajit Singh, without occupying a fiduciary position in the technical 
sense, had been able to influence the former, and that he had colluded with 
Wahaj-ud-din, whom he had recommended to Bijai. As the result, this appel¬ 
lant was declared entitled to recover only the amount of the advances made 
vrith eight per cent interest thereon 

On this appeal— 

Mr. E. Maciiaghten, Q. C., and Mr. /£. F. Doym, for the appellant and cross 
respondent, contended that the judgments of the Courts below were not sup¬ 
ported by sufficient evidence ot undue influence, or of collusion between the 
appellant and Wahaj-ud-din, that the rate of interest llaimed was not 
excessive, and that the equity had been carried too far against Ajit Singh. 

Mr. J. F Leith, Q. C., and Mr. C. W. Arathoon, for the respondents and 
cross appellants, contended that Bijai was only liable for what had been 
received bv him, or had been borrowed for his benefit. A case for further 
equitable relief had been established. 

Mr. E. V Doyne, in reply, cited Srmth v. Kay [1 H. L. Ca. (1861), 750]; 
Nevtllv. Snellmf/ (b, E., 15 Ch. Div., 679). 

Their Lordships’ Jud^tnent was, at the conclusion of the arguments, 
delivered by 

Sip R. P. Collier.— -These appeals are in two suits. The first [63] 
was instituted by Baja Ajit Singh against Baja Bijai Bahadur and Bani 
. Jenki Kunwar, lii$ wife, who is an independent talukdar, to recover a sum of 
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Rs. 1,37,000, principal and interest, upon a hypothecation bond of the 19th 
June 1878, from Bijai, against him personally, and for enforcement of a lien 
against the hypothecated property. The second suit was instituted by Bijai 
and his wife against Baja Ajit Bingh ; and it prayed for the recovery of posses¬ 
sion, together with mesne profits, of certain property comprised in a sale deed 
of the 26tb May 1879, and for cancellation of the deed on the ground of 
fraud, undue influence, and want of consideration. 

The issues framed m the two suits were these In the first suit—(1) 
“ Was the defendant No 1 (Bijai Bahadur) in an unsound state of mind when 
he executed the deed of the 19th June 1878 (2)“Was it executed under fraud 

and undue influence ?” (3) “ Did the plaintiff (Ajit Singh) occupy a fiduciary 
position with reference to defendant No. 1 (Bijai Bahadur) (4) “ Was the 
deed executed without consideration having been received by defendant No 1 
In the next suit the issues were these . (1) “ Was the sale deed executed while 
Bijai was in a sound state of mind (2) ‘ Was the deed executed under 
fraud or undue influence ?” (3) The question of consideration. 

The findings of the Judge m the Court of First Instance on those questions 
are as follows . On the question of the incapacity of Bijai “ I am of opinion 
that Bijai's mental capacity is of the lowest order short of idiocy or insanity ; 
that he has always been incapable of understanding complicated matters of 
business or exercising an independent judgment.” As to fraud and undue in¬ 
fluence : “ Bearing in mind the weakness of Bijai Bahadur’s mental faculties, 
the fact that Wahaj-ud-din and his adherents, in collusion with Ajit Bingh, 
were encumbering his estate, the peculiar circumstances which have already 
been mentioned in this judgment, the unconscionable and exorbitant nature 
of the transactions themselves, I am of opinion that the liypothecation deed 
of 19th June 1878 (on which this suit is based) and the sale deed of the 26th 
May 1879 were executed under fraud and undue influence.” Witli respect to 
the question of fiduciary position, he finds that Ajit was not, technically sjieak- 
ing, in a r8«3 fiduciary position qtioad Bijai, With respect to the consider¬ 
ation, he finds that some consideration .wa-s advanced , and the effect of his 
judgment is to order the deeds to be cancelled, but to remain as security for 
the payment by Bijai of such consideration as he received This portion 
of the judgment will be more particularly referred to by and bye This judg¬ 
ment of the Subordinate Judge was affirmed by the Judicial Commissioner of 
Oudh. Against these judgments there are cross-appeals. 

The findings on the subject of fraud and undue influence are findings of 
fact, and their Lordships adhere to the rule, which tiiey have moie than once 
laid down, that^hey will not, except under peculiar circumstances, interfere 
with findings oAaet bv two Courts But it has boon contended on behalf of 
the appellant in the first suit that theie was no evidence to support the find¬ 
ings of the Judge. , 

This makes it necessary, not indeed to review the evidence at length, but 
to state shortly some of the main outlines pf it. It appears that Ajit and 
Bijai were two neighbouring talukdars, distantly related .4jit was the elder. 
He was a man f>t acute intelligence, and carried on the business of a money¬ 
lender. Bijai was of weak intellect, had been paralysed'* soon after his birth, 
and was afflicted with epileptic fits, the tendency of which would be to deteri¬ 
orate what understanding he had. Bijai, on his father’s death, appears to 
have taken possession of the ancestral estate, and to have so mismanaged it 
that the Court of Wards thought it necessary to take the managoment of it 
upon itseli.. In 1870 Bijai applied to be restored as manager, and having 
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been examined by the Court of Wards, the estate was released to him. The 
view taken of his capacity by the Court at that time appears from a judgment 
to be found at page 25 of the record . “ T)ie Court concurs with the assessors 
that the defendant, liaja Bijai Bahadur Singh, is not of unsound mind 
and incapable of managing his affairs. He is feeble, and doubtless easily 
influenced by artful persons, and incapable of any great effort of body or mind, 
but he is not at all incapable in the sense meant by the Act.” Then they go 
onto say. “Decree for the defendant,” on the ground “that he is not a 
lunatic ”, whereupon [68] the management of this estate was, their Lord¬ 
ships cannot help thinking unfortunately for him reintrusted to him. 

With respect to his capacity there is some evidence given by himself in 
this record, by which, if it is correct,—and it was for the Subordinate Judge 
who heard the witnesses to determine whether it represented or not the true 
state of his mind,—it would appear, although he signed various deeds that 
were put before him, he was not acquainted with the nature of their contents , 
and that evidence, as far as the accounts are concerned, is to some degree 
corroborated by that of Waha]-ud-din, his agent, who says the accounts woie 
written in Persian, a language which he did not understand. Their Lordsliips, 
therefore, think there was ample evidence on which the Judge was justified in 
his finding as to the capacity of Bijai, This being so, it is obvious that a 
neighbour and a relation, of acute intelligence, would, in all probability, exercise 
a great influence over him Upon his being reinstated in the management of 
his estates, it became necessary for him to borrow for the purpose of paying 
ari'ears of the Government revenue; and in 1872 it appears that he sold some 
50 villages to Ajit for the sum of Rs. 1,25,000, the greater portion of which 
was appropriated to the payment of the Government I'evenuo. That trans¬ 
action has not been impugned, and it will not be necessary further to refer to 
it. At that time, in 1872, the two talukdars seem to have been somewhat 
estranged. In 1875 they were reconciled. Aliout the time of the reconcile¬ 
ment Ajit took occasion to advise Bijai to employ as his agent, or karindd, a 
man of the name of Wahaj-ud-din. Wahaj-ud-din was entrusted bv Bijai with 
extraordinary powers. We have a document styled a safinavm, of the 25tb 
.August 1875, wherein Bijai entrusts to his manager powers of appointing 
general agents, of dismissing and confirming patwans and chowkidais , of 
executing documents, leases, and so on . jiowei of borrowing money , jiower of 
executing simple bonds for borrowing money, or borrowing money liy 
hyjiothecation or usufructuary mortgage of property , and a number of powers 
which the Judge of the Court of First Instance describes as “ making him in 
effect the propiietor of the estate.” This document was little less than an 
abdication on the jiart of [66] Bijai of his owmership of the estate in favour of 
the manager. It appears to their Lordships that a man in full possession of 
his faculties would not execute a document oi this kind. This manager, 
Wahaj-ud-din, in pursuance of the jxiwers here given him, hiied a vast number 
of servants, displacing the bid Hindu servants of Bijai by his own friends and 
proteges, as they are somewhere called, so that Bijai was surrounded by 
Wahaj-ud-din and Wahaj-ud-din’s Mahomedan adherents. It seems by the 
evidence of several of the witnesses that Ajit and Wahaj-ud-din were in the 
habit of communicating together, and that Ajit exercised great influence over 
Bijai. The powers of borrowing given to Wahaj-ud-din were soon exercised. 
In December of that year, a bond is prepared by Wahaj-ud-din, and is executed 
by Bijai, whereby he borrows a sum of Es. 6,000 of Ajit at the rate of 24 per 
cent. The principal of that sum, together with interest, accumulated; and in 
February 1876, two months after, another bond of Rs. 9,000 was given ; and 
witboul: going through the details of all these transactions, it appears that as 
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many as 12 bonds were taken by Ajit from Bijal in the course of about three 
and a half years, the interest and the principal rolling on until finally it reached 
the sum of Rs. 1,37,000, the subject-matter of this suit. In these cases the 
money was sometimes paid to Bijai, and sometimes paid to his manager. He 
goes through the form—one can hardly suppose it to be much more—of writing 
his name at the bottom of the deeds which weie witnessed by the Mahomedan 
servants in the employ of Wahaj-ud-din. > 

It has been contended that there was no found.ition foi tlie finding in the 
following terms of the learned Judge that Ajit and Waliaj-ud-din acted in 
concert • “ It is impossible not to teel convinced that Waliai-ud-din was gravely 
mismanaging the estate; that by duping his master he was dishonestly bene¬ 
fiting himself, that this state ol' things was fully known to Ajit Singh (as 
admitted by him in his deirosition) , that the latter was all along anxious, fairly 
or unfairly, to encumber the estate so completely as to bring about the result 
which he seems to have had in view, vis , the acquisition of proprietorship of 
Bijai Bahadur’s entire taluka.” 

[67] It is true that there is no direct evidence in the record ol a con¬ 
spiracy between Ajjt and Waliaj-ud-din , Irut thev acted together against the 
interest of this unfortunate talukdar. His agent induced him to sign a number 
of bonds for sums of money which have been found not to be necessary for the 
purposes of the estate, and Ajit, whose duty as a relative, a friend, and a 
neighbour of Bijai, a man of weak intellect, was to have warned Bijai against 
the proceedings which were going on to liis own nun , so tar from doing this, 
acts in conceit with the unfaithful steward, and not only does he act in concert 
with him, but he piofits piincipally by their joint transactions ITndei these 
circumstances it appears to then Lordships that the learned Judge was amply 
supported by the evidence in his finding. 

Such being the finding ol the learned Judge, and the concuriorit findings 
of two Courts, suppoited by adequate evidence, it follows that that judgment 
must be supported so far as the cancellation of the deeds is concerned, and 
that the appeal of Ajit must he dismissed. 

But another question is raised by the cross-ajjpeal. The finding ol the 
learned Judge, with respect to the consideration tor the deeds is m these terms 
(it seems that the evidence of advances was that money was paid from time to 
time, in the jiresence ol the registrai of the Court, sometimes being handed to 
Bijai himself, somotmios to his manager) “ But having considered the 
evidence, I am satisfied that the principal sums in cash, said to have been 
advanced at various times by Ajit Singh, were made ovoi either to Bijai 
Bahadur, or on Ins behalf to Ins karinda, Wahaj-ud-dm,” and in accordance 
with that finding, he says “ I am of opinion that substantial justice wull be 
done between the parties il the jilaintilf is decreed the princijial sums advanced 
by him, together with interest at 8 per cent per annum on each of the sums 
calculated from the date of the suit, vis., 23rd Janu!ar\ 1880, and no interest 
allowed subsequent to the date of the suit.” He treats as sums proved to 
have been advanced all the,principal payments,which were made. It has been 
argued, not that this finding is wrong in point of tact, but that the learned 
Judge has made a mistake in point of law , and their Lordships think that the 
judgment relating to these jmyments cannot be supported. The finding, as 
before observed, is that the [ 68 ] sums were paid either to Bijai Bahadur, or on 
his behalf to the karinda, Wahaj ud-din The learned Judge appears not to 
have applied his mind to the question as to how much actually got into the 
liands of Bijai liimself , with rrference to which sums it w'ould seem difiicult 
to say that he could have a right to cancel the deeds without repaving them. 
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Bdt considering the relations that have been found to exist between Ajit and 
Wahaj-ud-din, their Lordships are of opinion that Ajit cannot raise a claim 
against Bijai merely by showing that he paid money to Wahaj-ud-din ; he must 
show further that his ^vances were really applied to the benefit of Bijai, or 
were properly borrowed on his behalf. 

Undei' these circumstances it appears to their Lordships that the decree 
of the Court l»low requires some amendment; and they propose to advise Her 
Majesty that that decree should be amended in this way ■—They think it 
should be varied by directing that, instead of the account which the Munsarim 
is thereby ordered to take, it be referred to the Munsarim to take the follow¬ 
ing accounts : first, of such sums advanced by Ajit as shall be proved to have 
been paid to, and received by, Bijai personally ; secondly, an account of such 
sums advanced by him as Wahaj-ud-din would have been justified in borrow¬ 
ing in the course of a prudent management of Bijai’s estate; thirdly, an account 
of what is due upon such advances for simple interest at 8 per cent, from 
the date of the advance to the time of payment Their Lordships cannot 
quite concur with the learned Judge in holding that the interest should be con- 
fimid to the date of the suit Their Lordships think that the decree in 
the other case, which is in many respects the same, but has peculiar circum¬ 
stances afiecting it (that is, the first suit by Bijai and his wife), should also be 
amended to the same extent. 

Under these circumstances their Lordships will humbly advise Her 
Majesty that the decrees be varied in tlie manner stated. It'appears to their 
Loidships that Bijai and his wife are entitled to the costs of both appeals. 

Decrees varied. 

Solicitors for the Appellant Baja .Ajit Singh. Messrs. Lawford, Watei- 
Jwuse and Lawford 

Solicitors for the Kesjiondents Baja Bijai Bahadur and Bani Janki Kunwar. 
Mr. J. L. Wilson. 


NOTES. 

[ EQUITABLE CONDITIONS ON CANCELLATION OF DEEDS, etc. 

See (1903) '28 Bom 181 wliere a niiiiorgot his mortgage-deed i .inuollcd , (1908) 31 All. 31 
(1908) 10 Bom. L. R. 1001 (lunatic) , (1909) 33 All 35 , (1910) 1’. R 7fa ] 
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[69] APPELLATE CIVIL. 

The 18th March, 1884. 

Present : 

Mr. Justice Prinsep and Mr. Justice 6’Kinealy. 


Bhola Nath Roy.Defendant 

versus 

Rakhal Dass Mukherji.Plaintiff. 


Iltndii lati\ Bengal—Succession to estate of d-eceased bi other—Half blood 
and tohole blood—Sons of sisters. 

Under the Bengal School of Hindu law Bonf> of sisters of the half blood are entitled to 
succeed equally with sons of sisters of the whole blood to the property of a deceased brother. 

This was a suit by the plaintiff, claiming, as one of the reversionary heirs of 
one Obhoy Churn Banerji, deceased, possession of a moiety of certain properties 
in the possession of the defendant. The relationship of the parties was not 
disputed. Obhoy Churn died in 1848, leaving a wife who died in 1850, where¬ 
upon his mother Debi Sundari succeeded to the property and died in 1874. The 
plaintiff and the defendant are grandsons of Kalinath (Obhoy Chum’s father) 
by tyirp daughters of two wives. The mother of the defendant was the sister 
of Obhoy Churn, and the mother of the plaintiff was his step-sister. The 
defendant contended that under the Hindu law he was entitled to succeed on 
the death of Debi Sundari to the entirety of the property left by Obhoy Churn, 
and that the plaintiff was not entitled to inherit. 

The plaintiff obtained a decree in the Court of First Instance which was 
confirmed on appeal. The defendant appealed to the High Court 

Baboo Ouni Das Banerji, (with him Baboo Oolap Chnnder Shastn) for the 
Appellant 

(1) The half sister’s son does not confer the same amount of spiritual 
benefit as the full sister’s son, inasmuch as the latter offers oblations to the 
mother of the deceased which the former does not. (See Dyabhaga, chap. XT, 
s. VI, paragraphs 2 and 3. Boghunandan — Sradh-Tattwa). 

[703 (2) Heirs of the full blood are preferred to those of the half blood. 
(See Dyabhaga, ib.) 

(3) Colebroohe's Translation of Snknshna’s Synopsis of chapter XI of 

the Dyabhaga is not correct It does not agree with the original text as given 
in any edition of the Dyabhaga current in Bengal. The text, as given in the 
edition of 1829, published under the authority of the General Committee of 
Public Instruction, runs thus : “ In default of him, the father’s daughter's 

son. He is the uterine sister’s son ; in default of him, the half sister’s son as 
well.’' The text, as given in the edition of 1829, published by the late Pundit 
Bhurut Chunder Seromoney and the text, as given in the edition, published by 
the late Baboo Prosonno Coomar Tagore unde* the 8uperintendence»of the same 
learned Pundit, both support our contention. 

(4) The only original authority that goes against the appellant’s conten¬ 
tion is the opinion of Chudamoney, cited by Snkrishiia in his Dyakrarm- 
Sanghraha with which Snknshna can be said to agree by implication only. 

* Appeal from Appellate Decree No. 1485 of 1882, against the decree of P. Dickens, Esq., 
Judge of Nuddea, dated llth May 1882, affirming the decree of Baboo Bhagwan Chunder 
Chatterji, Munsif of that District, dated 25th November 1880. 
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Baboo Bash Behari Ghose for the Respondent, 

Tbe following jud^monts were delivered :— 

Prinsep, J. —The point in issue in this appeal is, whether sons of sisters 
of the whole or half blood are entitled to succeed equally to the estate of a 
deceased brother. The lower Courts have held that they inherit equally. 

As an authority for this proposition there is a translation of Dyakrama- 
Sanghraha of Snkrishna Tarkalankara by Mr. Wynch, chap. I, s. 10, cl. 1, in 
which as an authority the opinion of Acharrya Chwiamoney is given. That 
this was Sriknshna’s opinion is confirmed by a reference made to it in a com¬ 
mentary by Jagannatha Tarkapanchanana (see book V, chap. B, s. l), or in 
the edition of 1874, published by Higginbotham <& Co„ vol. 2, p. 566. From 
this we learn that some fifty years after Shnkrishiia Tarkalankara, Jagan¬ 
natha Tarkapanchanana, who was a great authority in all matters connected 
with Hindu law, and probably may have been a contemporary of Snkrishna, 
distinctly states Snkrishna'<i opinion to the same effect as has been presented 
in the translation by Mr. Wynch. In 1829, Mr Macnaghten, m his well- 
known book on the principles C71] of Hindu law, evidently having in his mind 
these authorities, expresses his opinion that, according to the most approved 
authorities, there should be no distinction between the sister's son of the whole 
and half blood. See page 28 ot the edition published by Higginbotham & Co , 
in 1874. 

In 1859 Baboo Shaina Charan Sircar, who is generally accepted as an 
authority on Hindu law', in his Vyavastha JJarpana, 2nd ed., page 265, refers 
to this opinion as being that of authors respected and followed , but at the same 
time he gives his own opinion to the contrary, and gives reasons for the same 
The reasons for the contrary opinion are that supenor spiiitual benefits bv 
oblations are conferred bv the sons of the sister of the full blood. But we find, 
that in the opinion of Snkrishna quoted by Jai/aunatha, it is laid down that 
this is not so -that is, the sons of both sisteis, whether they he sisters of the 
whole or full blood, offer the same oblations, and therefore rank equally in 
their rights of succession to inheritance. The opinion is thus expressed, " but 
no distinction is taken in the case of daughter’s sons, because tlie maternal 
grand-mother does not share the funeral cake offered by her daughter’s son.’ 

It is, however, pressed on us that the translation of the commentary by 
Mr. Colsbrooke is not altogether correct, and more recent editions, the first of 
which bears date 1829, are laid before us as reproducing the correct version. 
Now, as I have already stated, all the previous authorities are unanimous to 
the contrary. In the edition of 1829 there is no reference made to the previous 
mistake, and looking to the context, there seems reason to believe that the word 
tadwava introduced there would give a different meaning and is an interpolation 

The only other direct authority on this point is the Vyaoastha, published 
by Mr. Macnaghten in his book , it is to be found at page 86 of the second 
volume, in which the Pundit, to whom the point we are now called upon to 
decide was pointedly referred in 1826, declares that there is no difference 
between sons of sisters of the whple and half blood. 

Under such circumstances I am unable to come to any other [72] conclu¬ 
sion than that arrived at by the lower Courts The appeal must, therefore, be 
dismissed with costs. * 

O’KINBALY, J.—I concur in tbe decision arrived at by my learned brother. 
In this case wc have to determine what is the law' of inheritance which prevails 
in Bengal, in regard to father's daughter’s sons, and whether there is any 
distinction between the son of a sister of the whole blood and the son of a 
sister of the half blood 
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The contention raised on behalf of the appellant is that according to Sn- 
knshna Tarkalankara sister’s sons of the whole blood took before sister’s sons of 
the half blood. He bases his contention on three grounds . first, spiritual benefit, 
and second, that in the edition of 1829 of Snkrishna’s recapitulation of the 
line of inheritance, there the word tadwava between these two classes, [’] 
which show that they did not take together, but that one was postponed to the 
other. Thirdly, that in two subsequent editions of 1850 and 1860, both of 
which were edited by the same gentleman, the word tadwava appears 
in a subsequent part of the recapitulation which refers to the succession of 
paternal grandfather’s daughter’s sons Consequently there can be no doubt 
that the word tadwava in the edition of 1829 must be considered' to be correct. 

Putting aside for the moment any discussion as to the law which has 
actually prevailed in Bengal up to the present time, we find that Cokhrookc, on 
a comparison of those copies of the recapitulation, declared that sister’s sons 
of the whole blood and of the half blood take together , that in 1829, the word 
tadwava. was inteipolated by persons whom we do not know, or on what 
authority we do not know, and that in 1853 and 1860, the word tadwava was 
inserted in another place for reasons equally unknown It seems to me that 
even in this state of circumstances, it would be difficult to conclude that 
Colebrooke’s translation is incorrect The difficulty becomes insuperable when 
we refer to the other authorities In the Dyakrama-Sanqhraha, chap I, 
s. 10, para. 1, Snkrishna states as follows “ According to Acharrya 
Chudamoney, the son of the proprietor’s own sister, and the son of 
his half sister, have an equal right of inhei'itance.” So [78] that if 
we hold that Colebrooke's translation is incorrect, we must start with the 
proposition that Snkrishna has in one book said one thing, and in another 
something directly contradictory This, though possible, is very improb¬ 
able. But I think that all doubt on that point is set at rest by referring ^ 
to the commentary by the learned lawyer of about the time of Sn William 
Jones. I refer to the commentary of Jagannatha Tarkapanchanana. In 
book V, chapter 8, s 1, it is stated as follows “ In the succession of brother’s 
sons, a distinction between the whole and half blood must be understood, not 
in the case of daughter’s sons. But some lawyers consider it as the opinion of 
Jimutavahana that, in the succession of the sons of the father’s daughters and 
so forth, a distinction is taken between uterine and half-sisters Herein 
Snkrishna Tarkalankara does not acquiesce, because no law is found expressly 
declaring the participation of a maternal grandmother in the funeral cake 
offered to the maternal grandfather.” We have, therefore, not only the opinion 
of Snkrishna himself, but of another very eminent lawyer, stating that this is 
Snkrishna’s opinion. I think that this must put an end to any doubt that 
may be entertained as to the correctness of Colelnooke’s translation. From the 
time of Snkrishna to 1809, Colebrooke's time, this was the recognized law. 
In 1829, Sir William Macnaqhten said “ There is a difference of opinion 
among different writers of the Bengal school as to-the whole and half blood , 
some maintaining that an uterine sister’s son excludes the son of a sister of the 
half blood : but according to the most approved authorities there should be no 
distinction. A sister’s daughter is nowhere enumerated in the or^er of heirs.” 
This opinion he supports by the opinion of a pundit of the Zillah Court in the 
Jungle Mehal, dated 1826. 

Next in succession is the opinion of Shama Charan Sircar, a gentleman 
well known for his knowledge of Hindu law At page 265 of the second 
edition of his book, written about the year 1860, he says, referring to the right 
of sister’s son to inherit • “ Although the opinion of the aforesaid authors is 
respected and followed, yet it must be admitted that the distinction made in the 
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commentaries above alluded to is neither unreasonable nor inconsistent, based 
as it is not only in preference to the whole £74] blood, but also on consider¬ 
ation of the sons of the sister, paternal aunt and grandfather's sister of the 
whole blood, conferring comparatively more benefit than the sons of those of 
half blood.” 

Therefore it appears to me that an unbroken series of authority from the 
time of Srtknshna to the year 1860, show that the law prevailing in Bengal 
makes no distinction between the sons of sisters. Nor does it appear, even 
discussing the question on the ground of spiritual benefit, that the appellant 
should succeed In the reference, which I have already made to Sriknshna's 
opinion, it is stated that, as far as spiritual benefit is concerned, there is no 
difference, and there can be no difference, between that which is derived from 
the sons offering oblation to a maternal grandfather, because in those oblations 
the maternal grandmother obtains no part. Whether, therefore, we look at 
the law prevailing in Bengal, or at the doctrine of spiritual benefit, the result is 
the same, and the conclusion that we have arrived at is, that no distinction is 
made between the sister’s sons of the whole and half blood. The appeal is 
dismissed with costs. 

Appeal dismissed. 


NOTES. 

[ Upon this case, which appears to bo a settled rule of inheritance, Mr Oolap CJtandar 
Sarkar in his Hindu Law (1910) IV Edn p , 345, observes. “ See Snkrishna's Recapitula¬ 
tion supra p. 331-2, showing that relatione of the whole-blood should be preferred,”—a propo¬ 
sition based upon express texts of the Smriti D B., xi, v. 10 and D. T , xi sec., 63 {%t is this 
atateinent however that was controverted in this decision) Upon the authority of this 
^ decision, the preference on this ground is to lie confined to the nine collaterals among the 
first class Dayabhaga sapindas, namely, a brother, an uncle, and a grand-uncle, and their 
descendants , it will not apply to any other relations ] 
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APPELLATE CIVIL. 

The ISih September, 18S4 
Present. 

Mr. Justice Prinsep and Mr. Justice Macphehson. 

Tripura Sundari and others .(Objectors) Appellants 

vers^is 

Durga Churn Pal and others. (Auction-purchasers) Eespondents.* 

Sale proclamation, irregularity in service of—Execution sale of groups of 
property under one decree—^Irregularity and damage, then necessary 
relation—Code of Civil Procedure (Act XIV of 1882), 

* ss. 289 and 811. 

The words “ on the spot where the property is attached ’’ms 289 of the Civil Procedure 
C)ode refer to each property attached, and not to a group of separate properties attached under 

• Appmls from Original Orders Nos. 366 and 373 of 1883, ap>inst the orders of Baboo 
Krishna Chunder Chatterji, First Subordinate Judge of Baekergunj, dated the 13th of August 
1888. 
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one proceeding or order in one execution case, and therefore when distinct properties are pro¬ 
claimed for sale in one execution, the omission to affix a copy of the proclamation in each of 
such properties amounts to an irregularity in the publication of the sale. 

Held, also, that where there is no evidence to connect the two elements of irregularity 
and injury under s. 311, it must appear, before a Court can set aside an execution sale, that 
the injury complained of is the reasonaole and natural consequence of the irregularity, and 
attributable to it alone. 

C78] These were two appeals to the High Court from an order of the 
Subordinate Judge of Barisal, which governed both cases, confirming the sale 
of several groups of property in execution of a mortgage decree Upon the 
evidence the lower Court, among other things, held that there was no irregularity 
in publishing or conducting the sale, nor was there any inadequacy in the price. 
The ground common to both the appeals was that the sale proclamation not 
having been fixed up in a conspicuous part of each of the distinct and separate 
properties put up for sale, the service was irregular and illegal, and it was 
argued on the hearing that Olpherts v. Mahabtr Pershad Sttigh (L. E., 10 I. A., 
26) did not apply to the case. 

Mr. Phillips, Baboo Annoda Pershad Banerjee, and Baboo Bmkant Nath 
Doss for the Appellants. 

Mr. Jackson, Baboo Sreenath Doss, Baboo Chunder Madhub Ghose, Baboo 
Has Behan Ghose, and Baboo Bhuban Mohun Doss for the Eespondents. 

- The Judgment of the Court (Prinsep and Macphbrson, JJ.) (as far as 
is requisite for the purposes of this report) was as follows — 

The irregularity complained of in the publication of the sale proclamation 
is that the proclamation was not fixed up in any part of the properties sold. 
This objection as regards the Husnabad propeity is groundless. The evidence 
shows that the decree-holders and judgment-debtors have their cutcheries on 
the opposite sides of a court-yard, that of the former being on the south and • 
north sides, and that of the latter on the west side. The notice was attached 
to the house on the north side, because the western house is said to have been 
at the time under repair and the judgment-debtors were using the north house. 
The latter fact is'denied by witness No. 10 of the judgment-debtors, but the 
fact of suspension being proved, and the property being joint, there was, we 
think, a sufficient compliance with the law, whatever the truth may be as to 
the occupation of the particular rooms. The return of the peon who proclaimed 
the sale does not show that a copy of the proclamation was fixed up in any 
part of the Tarabolia and Abdullapur properties. On the contrary, he seems to 
have been furnished with only one copy of [76] the proclamation for publi¬ 
cation in this way, though the sale was in all other resjtects properly published. 
This was, we think, an irregularity It has been held, and, in our opinion, 
rightly, in Kalytara Ghowdhratn v. Bamcooniar Goopta (I L. E., 7 Cal.. 466) 
that under s. 289 of the Civil Procedure Code, a copy of the sale proclamation 
must be fixed up in some conspicuous part of tjie property. When several 
separate properties are attached under one proceeding or order, in one execu¬ 
tion case, the attachment is separate and distinct as regards each. The words 
"on the spot where the property is attached ” in s 289 musttefer to each 
projierty attached, and not to the whole in a lump When, therefore, distinct 
properties are proclaimed for sale in one execution, it,is not sufficient to affix 
one copy of a general proclamation covering all of them on a part of one only 
of such properties; it must be affixed on each The object of tbe section is to 
give due notice of the intended sale of each attached property, and this would 
be defeated if, when there are several distinct and unconnected properties, a 
general sale proclamation is affixed to one only. 
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We are unable, however, to hold that in the present case the irregularity 
is a sufficient ground for setting aside the sale, as we cannot trace to it the 
damage complained of. It is urged that the decision of the Privy Council in 
Olpherts v. Mahabir Pershad Singh (L. E., 10 I. A., 26) does not apply; 
but it is quite clear that, when there is no evidence to connect an injury with 
an irregularity, the one must at least flow reasonably and naturally from the 
other and be attributable to it alone. The appellants do not attempt to prove 
that there was a paucity of bidders owing to defective publication. On the 
contrary, their case is, that there were a number of persons who, but for the 
conduct of the decree-holders, would have bid more than the properties actually 
realized. They fail to prove this, and we cannot infer that there was from 
other causes an absence of bidders. 

The appeals must therefore be dismissed with costs 

Api)eali, dismissed. 


HOTES 

[ As regards selling by lots, separate proclamation is not required for each piece 
C P. C 1908 O 21, r. 67 (3) giving effect to (1888) 12 Bom. 368 , as regards irregularity in 
execution sales .see also (1886) 11 C.il , 668 , (1889) 11 All , 333, 12 C. W. N 757.] 


[77] CEIMINAL EEFERENCE. 


The. 18th September, 1881 
Present 

Mr. -Justice Wilson and Mb Justice Macpherson. 

In the matter of Chandra Sekhar Rai.Petitioner." 

Security bond—Code of Criminal Procedure, Act X of 1882, s. 514. 

As there is no provision in the Criminal Procedure Code authorizing a Police officer to 
take a surety bond for the production of any person before the Police, such a bond it, ab vmtw 
void, and a Magistrate has no power to alter it and impose fresh obligations thereunder. 

This was a reference to the High Court by the Judge of Dacca, in respect of 
an order of a Magistrate purporting to have been passed under s. 514 of the 
Criminal Procedure Code. The facts are briefly these On a certain date the 
Inspector of Police sent a report to the Magistrate of Dacca that one Chandra 
Sekhar Rai had given a bond to him for the production of twelve persons, and 
had failed to produce them when required, and had therefore rendered himself 
liable to the penalty mentioned in the bond. In pursuance of a notice Chandra 
Sekhar appeared before the Magistrate who, on the 12th August, passed the 
following order • “I find that the accused were ordered to be present ; but 
whether before the Police or,before the Magistrate is not stated. No security 
could be taken for the production of the persons before the Police, but only 
before the Magistrate I therefore direct that Chandra Sekhar Rai produce the 
twelve men before me within ten days.” This order was served upon Chandra 
Sekhar on the 12th August. Thereupon Chandra Sekhar presented a petition 
to the Magistrate denying execution of the bond, the Magistrate, however, on 
the 18th August, declared the bond forfeited, and directed the attachment and 
sale of the petitioner’s moveable property. 

•Criminal Befemnce No. 142 of 1884, made under s. 438 of the Code of Criminal Pro¬ 
cedure, by W. H. Page, Esq., Officiating Sessions Judge of Dacca, dated 8th September 1884, 
against the order of H F. Wyer, Esq , Magistrate of Dacca, dated 18th August 1884. 
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The High Court (Wilson and Macpherson, JJ.) passed the following 

Order— 

[78] Haopherson, J. —The Magistrate’s order directing the attachment 
and sale of the moveable propertj'^ of the petitioner on forfeiture of the surety 
bond executed by him for Es. 2,400 is illegal, and must be set aside. There is 
no provision in the Criminal Procedure Code authorizing a Police officer to take 
security for the production of any person before the Police If the bond was 
in this respect bad, the Magistrate had no power to alter it and to impose on 
the petitioner a fresh obligation 

Assuming, however, that the conditions ot the bond could be legally 
enforced, there has been a total disregard of the provisions oi s 514 of the Code. 
The bond was taken by a Police officer, and that section requires that on its 
being proved to the satisfaction of the Court that the bond has been forfeited, 
the Court shall record the grounds of such proof, and call upon the person 
bound by it to show cause why the penalty should not be paid. In the present 
case the petitioner denied the execution of the bond, and cited as his witnesses 
the Police officer, to whom it was said to liave been given, and other Police 
officers. These were witnesses whose attendance he could not enforce without 
the assistance of the Magistrate, and it is difficult to see how the Magistrate 
could, on the mere report of a Police officer, whose conduct in the matter was 
directly challenged, be satisfied that the bond had been executed 

A Magistrate acting under s. 514 must proceed on legal evidence, and the 
penalty can only be enforced on proof that the bond was duly executed and 
forfeited The denial of execution by the petitioner made it incumbent on the 
Magistrate to take evidence as to the fact of execution 

The Magistrate’s proceedings are in other respects illegal If the notice 
to produce the accused persons within ten days was only served upon the peti¬ 
tioner on the 12th August, there was no breach on the IHtli, when the Magis¬ 
trate summarily ordered that the amount should be realized by attachment 
and sale of his moveable property. 

- Oicief set aside 


NOTES. 


[An illegal bonduauriot be enforced —4’C W N liil , (I'JOl) 1>LB, 4!2 , (1907) 
r.W.R., 22 G.] 


[79] CEIMINAL REPEEENCE 

The 3)d Novevibet, IHHd. 

Present 

Mr. Justice Wilson and Mr Justice Macphebson 

Queen-Empress 
versus 

Atar All.Accused.' 

False charge—Compoundablc offence—Discharge oj accased charged under 
s. ail, Indian Penal Code, upon plea of original charge havtn^becn 
compounded—Aet XLV of 1860 (Indian Penal Code), ss till, 34ti, 

347—Act X of 1882 (Criminal Procedure Co^e), s. 346. 

The fact that an offence alleged to have been committed hab been compounded is no 
conclusive answer to a charge made against the prosecutor under b 211 of the Penal Code 

• Criminal Reference No. 159 gt 1884, by Baboo A. Borooah, Officiating Magistrate of 
Noakhali, dated the 6th October 1884, against the order made by H W Barber, Esq., 
Deputy Magistrate of Noakhali, dated the lOth September 1884. 
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A laid a charge against M for wrongful confinement. The Police reported the case as a 
false one and A not appearing to prove his complaint the District Magistrate ordered him to 
be prosecuted under s. 211 of the Penal Code, and made over the case to a Deputy Magistrate. 
Upon the hearing of such charge, A pleaded that he hod compounded the original charge 
laid by him against M, and that, therefore, the charge against him under s. 211 could not 
he. The Deputy Magistrate, without hearing any evidence, dismissed the case. 

Held, that the course so taken was illegal, as such plea was no conclusive answer to a 
charge under s. 211*. 

The facts which gave rise to this reference were as follows .— 

On the 29th June, one Atar Ali gave information to the Police of Gharsid- 
dhi that his father was being wrongfully confined by Minut Ali, with a view to 
extort a kabooliat from him. The Police reported the case as false, and as 
the complainant failed to appear and prove his complaint, the District 
Magistrate ordered bis prosecution under a. 211 of the Penal Code, on the 
23rd August, and made over the case for trial to the Deputy Magistrate, who 
was a first class Magistrate. On the 26th August, the latter fixed the 9th 
September for hearing, and issued a summons against Atar Ali, under s. 211 
of the Penal Code On the 9th September the case was adjourned till the 10th 
September. On the 10th September Atar Ah filed a petition, submitting that 
the charge under s. 211 could not proceed, as he had compounded the original 
charge under s. 342 of the Penal Code The Deputy l80] Magistrate 
accordingly dismissed the case without passing any orders about the accused. 
Upon being called upon for an explanation by the District Magistrate, he gave 
the following as his reasons for the course adopted; “In this case the com¬ 
plainant in the original charge was called on to come and prosecute. He did 
not do so, on the ground that he had compounded with the accused. Now, 
8. 345 of the Code of Criminal Procedure does not prevent a case under s. 342 
being compounded out of Court. Hence, if a complainant on that charge does 
not appear to prosecute, a charge under s. 211 would not lie against him, 
especially on the motion of the Police.’’ 

The District Magistrate accordingly now referred the case to the High 
Court, with a covering letter which contained the following :— 

“ It appears to me the order of the Deputy Magistrate is quite illegal. A 
charge under s. 211 of the Penal Code cannot be compounded. An accused 
summoned under s. 211 of the Penal Code cannot be discharged without taking 
evidence for the prosecution The complaint before the Police amounted to an 
offence under s. 347 of the Penal Code, and was described by them as such, 
and such an offence is not compoundable under s. 345 of the Criminal 
Procedure Code. There is no law that a false charge of wrongful confinement 
cannot be enquired into, if the complainant fails to prove his complaint. 

“ Questions again and again come before us —(1) whether the right of 
compounding allowed by s 345 of the Criminal Procedure Code can be exer¬ 
cised at any time the complainant chooses, e.g., after the charge is framed, or 
after the witnesses for the prosecution are examined, or only up to the initial 
stage of the prosecution, viz., when the accused appears, or is brought before 
the Magistrate; and (2) whether a prosecution under s. 211, Indian Penal 

•fSec ifll —Whoever, with intent to cause injury to any person, institutes or causes to 
be instituted any criminal proceeding against that person, or 
False charge of oficiicos falsely charges any person with having committed an offence 
made with intent to injure*, knowing that there is no just or lawful ground for such proceed¬ 
ing or charge against that person, shall be punished with im¬ 
prisonment of either description for a term which may extend to two years or with fine, or 
with both, and if such criminal proceeding be instituted on a false charge of an offence 
punishable with death, transportation for life, or imprisonment for seven years or upwards, 
shall be punishable with imprisonment of either description for a term which may extend 
to seven years, and shall also be liable to fine.] 
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Code, can be frustrated by the alleged exercise of this right, t.e., whether .the 
original complainant, when ordered to prove his complaint preliminary to a 
trial under s. 211, Indian Penal Code, can get off by simply alleging that he 
had compounded the case. 

“ As these two points are connected with this reference, IC81] solicit 
the honourable Judges will be pleased to clear our doubt by a decisive ruling.” 

No one appeared on the reference for eitlier party 

The Opinion of the High Court (Wilson and Macphbeson, JJ.) was 
delivered by 

Wilson, J. —We agree with the District Magistrate in thinking that the 
order of the Deputy Magistrate is illegal, on the ground that the compounding 
of the original charge was not a conclusive answer to the charge under s. 211 
The order will be set aside, and the case will proceed before such Magistrate 
as the District Magistrate may direct. 

The other point raised by the District Magistrate we think it unnecessary 
to deal with upon this reference. 


[11 Cal. 81] 

APPELLATE CRIMINAL. 


The 12th November, 18S4. 

Present 

Mr. Justice Prinsep and Mr. Justice O’Kinealy 

Chunder Nath Ghose .Petitioner 

versus 

Nundololl Chatterji.Opposite party.' 


Penal Code, ss 497i, 498—Marriage insufficiently proved—Discharge of 
accused — Re-tnal ordered—Wife ordered to be examined on re-trial. 

In an onqmry into a case of alleged adultery and enticing awav a married woman for 
illicit purposes, the complainant refused to examine his wife as to the marriage ; the Deputy 
Magistrate declined to frame a charge, and discharged the accused 

The Sessions Judge directed a re-trial to be held bv another Deputy Magistrate, and 
ordered that the evidence of the wife should be taken as to the marriage 

Held, th&t the Sessions Judge in ordering a ro-tnal had not exercised a proper discretion, 
he having admitted that the prosecution had failed to prove the marriage, and it not being 
alleged that any evidence was tendered by the prosecution and not taken by the Deputy 
Magistrate. 

•Criminal Revision Ho. 377 of 1884, against the order of H. Beveridge, Es^., Officiating 
Bessions Judge of 24-Pergannah8, dated 20th of September 1884, .setting aside the order of 
Nawab Abdul Latif, Khan Bahadur, Deputy Magistrate of Sealdah, dated 1st August 1884 

t[8ec. 497 —Whoever has sexual intercourse with a person wheels and whom he knows or 

has reason to believe to be the wife of another man, without the 
Adultery. consent or connivance of that man, such sexual intercourse not 

amounting to the offence of rape is guilty of iho offence of 
adultery, and shall be punished with imprisonment of either description for a term which 
may extend to five years, or with fine, or with both In such case ttc wife shall not be 
punishable as an abettor.] 
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This was a motion made to the High Court under Chapter XXXII of the 
Criminal Procedure Code. 

It appeared that one Nundololl Chatterji accused Narain [82] Mytee with 
having committed adultery with his [the complainant’s) wife, and with having 
enticed her away for illicit purposes. 

The complainant cited several witnesses (amongst whom was his wife), 
but although she was in attendance at the Court, refused (when called upon to 
do so by the Deputy Magistrate) to examine her Evidence was attempted to 
be given of the marriage, but was insufficient ^ 

The Deputy Magistrate held that the evidence on behalf of the prosecution 
was insufficient to justify the framing of a charge, and he accordingly dismissed 
the case, and directed that the accused should be discharged. 

Nundololl Chatterji thereupon applied to the Court of the Sessions Judge 
under s. 435 of the Code of Criminal Procedure, on the ground that the evidence 
was sufficient to justify a conviction 

The Sessions Judge sent for the record and passed the following order :— 

“ I do not think that the Deputy Magistrate’s judgment in this ease is 
satisfactory. It is extremely short, and no reasons are given for disbelieving 
the evidence for the prosecution. ‘ It cannot be doubted that the woman left 
the house where she-and her husband were residing, or that she did so at about 
the time mentioned by the witnesses. She may not be of good character, but 
still she could hardly effect her departure alone, and if the accused helped her 
to go away, they are guilty under s 498 

It is objected that the marriage has not been properly proved This is 
true, but apparently this was because the husband and the barber witness were 
not properly examined. The marriage took place some twenty years ago, and 
so it is not a matter very susceptible of strict proof This is a point on which 
the woman herself might be examined. Her deposition should certainly have 
been taken. It seems to me that the accused have been improperly discharged, 
and I, therefore, direct that the case be further enquired into. As the 
evidence was once taken by Nawab Abdul Latif, and he has disbelieved it with¬ 
out assigning any reasons for his disbelief, I think it wdll be better that 
[83] the case be re-triod by some other Magistrate The woman should be 
sent for and examined and proof should be taken of the marriage ” 

The accused thereupon moved the Higb Court to have the order of the 
Sessions Judge set aside, on the following grounds .— 

(1) That the complainant had attempted, but had failed, to prove his 
marriage with the woman said to have been enticed away, and that, therefore, 
the Sessions Judge was wrong in directing the alleged wife to be sent for, and 
examined as to the marriage, inasmuch as she was cited as a witness by the 
prosecution, and attended @ourt each day of the enquiry, but was not examined 
by the complainant, the latter having distinctly stated to the Deputy Magis¬ 
trate that Ije declined to examipp her 

(2) That the Sessions Judge was wrong in ordering a new trial, and in 
'surdering the new trial to be held by an officer other than the Deputy Magis¬ 
trate who had held the enquiry 

Baboo Aurhutosh Dhur and Baboo Sham Loll Mttter for the Petitioner. 

Baboo Kah^haran Banerjee for the Opposite Party. 

The Order of the Court (PRINSEP and O'Kinealy, JJ.) was as follows 
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This is a case of adultery and enticing away a married woman with crimi¬ 
nal intent under ss. 497 and 498 '' of the Penal Code. After hearing the entire 
evidence for the prosecution, the Magistrate discharged the accused, on the 
ground that the evidence was not sufficient to justify the framing of a charge. 
The Sessions Judge, however, on an application made to him, has, under s, 437 
of the Code of Criminal Procedure, directed a further enquiry' to be held. Tlie 
Sessions Judge, at the same time, admits that the prosecution has failed to prove 
the fact of marriage on which this case depends. It is not alleged that any 
evidence was tendered by the prosecution, and not taken by the Magistrate. 
But the Sessions Judge seems to think that the wife, whom the complainant, the 
husband, refused to call as a witness, should have been examined by the Court, 
and on the supposition that if the case be retried a different complexion might 
be put on it, he has thought proper to order a retrial by another Magistrate. 

tso In dealing with this matter we think we should consider whether 
we should have granted such an application, if it had been made to us We 
have no doubt that it would not have been regarded by us favourably, and that 
we should certainly not have reopened the case. We cannot, therefore, but 
find that in ordering a further enquiry, or rather a retrial, the Judge has not 
exercised a proper disci'etion. The order is therefore set aside. 

Order set nsvle. 


i 11 Cal. 84 ] 

CEIMINAL REFPmENCE 

The 5th Decemlxir, 1HH4. 

PllfeSENT 

Mr. Justice Mittrr and Me. Justice Nokris 


Uma Churn Mundle and others.Complainants 

, versus 

Joshein Sheikh and others .Defendants I 


Crhnmal Procedure Code, Act X of 188^, ss 133, 138, 139—Jury illegally 
constituted—Juror refusing to act. 

One out of five jurotB appointed under s 138 of Act X of 1882, declined to act on the jury. 
Two out of the remainder of the jury were in favour of a temporary order under s. 1.33 being 
maintained, whilst the other two were against its being so maintained The Deputy Magis¬ 
trate declined to pass any order under s. ].S9 of the Code of Criminal Procedure, as a major¬ 
ity of the jurors did not find the temporary order to bo reasonable and proper, and he there¬ 
fore struck off the case 

Held, that the course taken by the Deputy lilagistratc was irregular, and ordered that 
a fresh jury be summoned, and the case enquired into anew. 

* £ Sec 498:—Whoever takes or entices away any woman who is and whom he\cnows or has 
reason to believe to be the wife of any other man, from that man 
Enticing or taking away or from any person having the care of her on behalf of that man, * 
or detaining with a onmi- with intent that she may have illicit ftitercourse with any per- 
nal intent a married wo son, or conceals or detains with that intent any such woman, 
man. shall be punished with imprisonment of either description for a 

term which may extend to two years, or with fine, or with both.] 

t Criminal Beference No. 185 of 1884, made by W. H. Grimley, Esq., Magistrate of 
Howrah, dated 28th November 1884, against the order of BaiKxi Bunkim Chunder Ghat’tcrji, 
Deputy Magistrate of Howrah, dated the 14th of October 1884. 


8 CAP,—107 
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■ QOBEH-EMFBESSU 

This case was referred to tlie High Court under a, 488 of Aot X of 18852^. 

It appeared that one Joshein Sheikh had closed up a public thoroughfare 
by placing a fence across it, and on the complaint of one Uma Ghuro le, 
the Deputy Magistrate of Howrah issued an order under s. 133 of the Uode oi 
Criminal Procedure, calling upon Joshem Sheikh to remove the obstruction, or 
to appear before him to show cause why the order should not be set aside. 

The parties appeared, and eventually a jury consisting of five persons 
was appointed under s. 138 of the Code of Criminal [83} Procedure. ^ One 
of these five jurors appointed did not act on the jury, and of the remainder, 
two were in favour of the Deputy Magistrate’s order being maintained, and 
two were against it 

The Deputy Magistrate thereupon passed the following order; “ Of the 
five jurors appointed, one has not acted at all. Two report in favour of the 
order, two against it. As a majoritv of the jurors do not find the order to be 
reasonable and proper, no further steps can, under s. 139, be taken. Case struck 
off.” The District Magistrate, at the instance of the complainant, considered 
that this order was illegal, because (1) the jury were not legally constituted, 
inasmuch as it consisted of four jiei'sons only , and (2), because the proper 
course for the Deputy Magistrate to have taken was to have appointed Another 
juror in the place of the one who did not act The Deputy Magistrate, on 
being called upon for his explanation, did not consider it necessary to offer any 
explanation in support of the course he had taken, inasmuch as he wras of 
opinion that the case could be revived without any reference to the High Court, 
and he further considered that ss 438, 439, of the Code of Criminal Procedure, 
did not apply to a case in which there was no sentence to be revised. 

No one appeared for either party on the reference. 

The order of the Court (Mitter and NoFris, JJ.) was as follows.— 

We think that the course taken bv the Deputy Magistrate was irregular. 
He must summon a fresh jury and commence the enquiry afresh. 

Order set aside. 


[11 Cal. BS] 

CRIMINAL RKFERENCE. 

The 8th December, 1884. 

Piip:sent ■ 

Mii. .IrsTK’K Mitter and Mr Justice Norris 

Queen-Empress 
vet sus 
Jacquiet. ' 

Verdstct iti accordance with charqe—Verdict disagreed with by Judge — 
Reference under s. 307, Act X of 1882. 

The Court will not interfere with the finding of a jury, unless their verdict is shown to 
^ be manifestly erroneous 

A prisoner was charged under ss. 302 and 304 of the Penal Code, and the Judge at the 
trial added a farther charge under s. 325 The Judge in [ 88 } his charge to the jury directed 
them that m ths event of their finding the charges under ss. 802 and 304 unsustainable, they 
might find the prisoner guilty under s. 325. 

• Criminal Eeferenoe No 2.S of 1884, made by S.H.C Taylor, Esq., Sessions Judge 
of Burdwan, dated 20t.h November 1884, 
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The jury unanimously acquitted the prisoner under the charge framed under s. 302, and 
a majority oi them acquitted him under the charge framed under s. 304 ; but a majonty of 
them found him gmlty under the charge framed under s. 325. 

The Judge disagreed with their finding as regarded the charge framed under s. 304, and 
referred the case to the High Court under s. 307 of the Criminal Procedure Code. 

The High Court refused to interfere with the verdict, on the ground that the verdict 
could not be said to bo manifestly erroneous, the Judge having heard the evidence and having 
expressed his opinion to the jury that they might find the piisoner guilty under s 325. 

One Thomas Jacquiet, a guard in the service of the East Indian Railway 
Company, was committed to the Court of the Sessions Judge of Burdwan, 
charged under ss. 302, 304 of the Penal Code with having caused the death of 
his wife. 

The Sessions Judge on his own motion added a further charge under s. 320 
of the Pena! Code, in order to meet the somewhat doubtful testimony of the 
medical officer given in the Court below as to the exact cause of the death of 
the prisoner’s wife 

The evidence given at the Sessions Court was to tlio effect tliat on the 
2nd October Jacquiet was taken home drunk and incapable at about H AM. 
and that at that time Mrs Jacquiet was lying on her bed, and it appeared that 
the prisoner at 1 P. M. sent his servant with his children out of the house, and 
was then left alone in the house with his wife At 6 P M the prisoner was 
again seen, and was then said to have been able to stand, and talk , between 
the hours of 1 and 6 P.M. Mrs Jacquiet was murdered, the medical evidence was, 
however, a little uncertain as to the exact cause of death itself, thougli it clearly 
showed that the wife had been brutally treated. 

The Sessions Judge charged the jury as follows .— 

“ There is hardly a point in this case either for or against the pnsonei that 
has not been fully discussed before you by counsel on botli sides, and it has 
been clearly shown to you that the mam auestion which calls for your most 
careful consideration is whether th'e prisoner intended to commit any 
offence, and if so what was the offence he intended to and did commit. I 
need hardly say that theie cannot be a shadow of a doubt thattlie prisoner did 
take the life of his wife, for it would be simply preposterous to hold that the 
injuries which Mrs Jacquiet received were either self-infficted, or the result 
of accident Some person must have caused them, and as the prisoner was 
admittedly alone with his wife that day, none but he could have killed her. I 
may furthermore observe that no attempt whatever has been made to shift the 
act on to any one else's shoulders, while the whole argument of prisoner’s 
counsel has been directed solely to endeavouring to bring the case under s. 325 
of the Penal Code. Looking at the several charges you will see that intention 
or knowledge forms an essential element therein . If, after considering all the 
facts disclosed, you are of opinion that the prisoner really did intend to take 
his wife’s life under any of the conditions^ enumerated under s. 300 of the 
Penal Code, you must find him guilty of a moat atrocious murder.* If, however, 
the circumstances disclosed lead you to think that his case falls short of 
murder, there is the charge under s. 304 of the Penal Code against the prisoner, 
and if for any good reason you hold that s. 304 of the Penal Code will not 
apply to his case, there is the third (and alternative) charge under s 325, under 
which it would be very difficult not to bring his case, if the other charges fail. 
You have been rightly told tliat intoxication cannot be pleaded as an excuse 
for the commission of an offence. But where intention or knowledge are facts 
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. whiob bear directly upon tbe |«Ut or innocence of a person cbarged. with so 
serious an offence as the prisoner is, it has always bwn the practice of our 
Courts to consider such plea when determining such question of knowledge or 
intention. And here it seems to me that it is all the more necessary to take 
that plea into consideration, inasmuch as we are left considerably in the dark as 
to much that took place from the hour of 1 P.M. to the time Mrs. Jacquiet's dead 
body was seen by the prisoner’s neighbours. You have the fact that the pri¬ 
soner was helplessly drunk on the morning of the day the deceased lost her 
life, and also that his wife was tipsy. You have been told that there was a 
bottle of brandy which, though nearly full in the morning, was found nearly 
empty in the evening. None but these two persons apparently had access to 
this bottle, and it may be assiimed, I think, that either one or both drank pf its 
contents some time during the day. On the other hand, you have been told 
that at a later hour in the day the prisoner had sufficiently recovered to know, 
at all events what he was about, and I think it would be hard to hold that 
after 1 P. M. of that day the prisoner was incapable from drink of knowing what 
he was about. Up to this stage in the case nothing of a complicated nature 
presents itself. From this point, however, we have difficulties to contend with, 
and here too your best consideration to all the surrounding circumstances 
must be given. There are two points especially to which I would draw your, 
attention, as it appears to me that a correct appreciation thereof will go far to 
help, you to a [ 88 ] right determination on the question of intention or know¬ 
ledge. It has been urged in the first place, that in sending his servant away 
with his children the prisoner must have premeditated murder, and, secondly, 
that in changing his clothes and concealing them, he was merely carrying out 
a preconceived plot. As to the second assertion it is not quite correct, for the 
prisoner did not conceal his blood-stained clothes, but put them with his other 
^soiled linen in the dirty clothes basket, and he did not change his clothes till he 
went to the station to despatch two telegrams to his relations announcing the 
death of his wife. This he did publicly when his neighbours were viewing the 
corpse, and after he had been in his blood-stained clothes to call Mr. Borne to 
see his wife. So far then from there being any concealment, the man acted in 
a most open and public manner. Indeed, if you look to his whole conduct, it 
savours rather of a man partially stunned by the consequences of his own 
desperate acts, than of one who had preconceived a deliberate murder and 
afterwards tried to conceal the fact. If you agree with me in this, will you be 
prepared to hold that the sending away his servant with his two children, at a 
time when he was evidently still under the influence of his morning’s libations, 
must show that he had planned a murder ? I confess I cannot think so. You 
must consider whether or not you think so. But apart from all this, there is 
another very important circumstance which you have to consider in connexion 
with this question of intention You have heard that the prisoner, though 
sometimes the worse for liquor, was generally a well-conducted inoffensive man, 
devoted to his wife, and against whom the most that only one witness could 
say was that he had at times slapped his wife. There is absolutely not an 
iota of evidence to show, or lead to the inference, that anything whatever had 
occurred, between husband and wife, on the day the latter lost her life, that 
was calculated to make the prisoner even annoyed or displeaied with his wife. 
Such being the case, ara you prepared to say that the prisoner intended to take 
the life of his wife ? If, while caring for his wife, and having no cause for com¬ 
plaint against her, the man unprovoked committed a deliberate murder, I do 
not see how one could avoid looking on the act as that of an insane person. 
But tbe prisoner is not insane, and we mu ,t form some other and reasonable 
opinion on theoase. In so doing, however, we are left absolutely to conjecture. 
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Fot houis duriqg the da^ in qnestien husband and wife wexe alone, not an eye to 
see, not ^n ear to hear what passed between them. We know only the res^t— 
and if you agree with me in thinking it highly improbable that murder could 
have been contemplated by any sane person under the circumstances, we are 
forced to the conclusion that something must have taken place between the two 
which actuated the prisoner to the deed—and it seems to me that there is 
nothing more probable than that both (being probably still under the 
influence of their morning’s drinking) had words, and that in the course of 
a quarrel the prisoner, unable to control himself, made what must have been 
[sei a savage attack on his wite. If there were evidence to show what was 
the provocation, if any was given, it could be without much ditticulty seen 
whether it was of that grave and sudden nature as would under the law reduce 
the ofl'ence from murder to culpable homicide not amounting to murder. But 
there is no such evidence, and we have to do the best we can to fill up the gap. 
Where a doubt exists the prisoner is entitled to the benefit thereof, and here 
an intention to commit murder as defined under s. 300 of the Penal Code 
seems to me to be left unproved If you are doubtful on the point you must 
give the prisoner the benefit of such doubt. As to the charge under s. 304, I 
am bound to tell you that the facts, if credited, certainly establish that charge, 
for the prisoner was not so drunk that he did not know what he was about, 
and the attack was so savage and the wounds inflicted so severe, that he must 
have known what the consequences were likely to be. As to the charge under 
Sr 325, I need hardly tell you that it is a very minor one, and was added in 
order to meet the doubtful testimony of the medical officer as to the cause of 
death when he was deposing in the Court below If for any good reasons you 
can say that the case does not come under either s. 302 or 304, and you hold 
that a minor ofience was committed, there is ample evidence to show that 
grievous hurt was voluntarily caused. Your best attention is solicited to all 
the facts disclosed in this case.” 

The jury unanimously found the prisoner not guilty under the charge 
framed under s. 302 , and in the proportion of three to two found him not 
guilty under the charge framed under s. 304 , but in the proportion of three to 
two found him guilty under the charge framed under s. 325. 

The Sessions Judge, however, disagreed with the verdict of the jury as to 
their finding on the charge under s. 304 of the Penal Code, and as in his 
opinion the sentence which he was capable of passing under s 325 was wholly 
inadequate to tl:^e offence committed, he referred the case to the High Court 
for orders under s. 307 of the Code of Criminal Procedure. 

On the case coming up before the High Court— 

The Officiating Deputy Legal Eemembrancer (Mr. Leiih) appeared for the 
Crown, 

Baboo Kheticr Mohun GangooU for the Prisoner 

The following Order was passed by the Court (MiTTEB and NoKBis, 
JJ.) 

Norris, J. —This case has been referred tg us by the Sessions Judge of 
Burdwan under the provisions of s. 307 of the Code [ 90 ] of Criminal Proce¬ 
dure. The facts are briefly these: The prisoner was committed for trial 
under ss. 302 and 304 of the Penal Code. At the trial the Sessions Judge of 
his own motion added a charge under s. 325 of the Penal Code. Evidence 
was adduced in support of all three charges, and at the close of the case for 
the prosecution and the speeches for the prosecution and defence, the Judge 
proceeded to charge the jury. He began his charge by telling the jury that 
the couns^ for the defence bad endeavoured to bring the case within s. 325 , in 
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other “worda, had endeavoured to save hia olient’s life. The Judge then goes 
on to point out to the jury what evidence there is in favour of the charge under 
a. 302, and what evidence there is against it. Similarly, the Judge points out 
what evidence there is for and against the charge under s. 304 Then the 
Judge goes on to say ; “ As to the charge under s. 326, I need hardly tell you 
that it is a very minor one, and was added in order to meet the doub^ul 
testimony of the medical officer as to the cause of death when he was deposing 
in the Court below. If for any good reasons you can say that the case does 
not come under either s. 302 or s. 304, and you hold that a minor offence was 
committed, there is ample evidence to show that grievous hurt was voluntarily 
caused." Now, if the Judge in the Court below was of opinion, as he appears 
to be according to his letter of reference, that this case resolved itself simply 
into the question whether the prisoner was guilty of murder or of culpable 
homicide not amounting to murder, instead of directing the jury, as he has 
done, that they might convict under s 325, he should have struck out the 
charge under this section, even if the prisoner had been originally charged 
thereunder. He should have said “ Gentlemen, there was a charge under 
s. 325,1 have taken it upon myself to strike out that charge, as the crime of the 
prisoner cannot possibly be brought under that section,” Instead of doing 
that, the learned Judge invites the jury, if they fail to find a verdict either 
under s 302 or 304, to return a verdict under s. 325 This being the way 
that he has charged the jury, it is unreasonable for the Judge to complain of 
the verdict that the jury have returned and thrown upon us the responsibility 
of dealing with the case under s. 307 of the Code of Criminal Procedure. We 
decline to interfere with the verdict of the jury. [91] We convict the prisoner 
of the offence charged under s. 325, and sentence him to be rigorously impri¬ 
soned for seven years. 

Mittep, J.— I concur. It is clear upon the authority of decided cases that 
this Court will not interfere unless the verdict of the jury be found to be 
manifestly erroneous. In his charge to the jury the Sessions Judge directed 
that, in the event they found the other charges unsustainable, they might find 
the accused person guilty under s. 325, if that offence, in their opinion, has been 
established upon the evidence. The Sessions Judge heard the evidence, and 
after recording it, he expressed his opinion, in his charge to the jury, that they 
might upon that evidence find the accused person guilty under s. 325. That 
being so, I am not prepared to say, upon the bare perusal of the recorded 
evidence, that the verdict of the jury is manifestly erroneous. 

Vmtici affirmed. 

NOTES 

[See also 10 Bom , 497 , 15 Bom , 452 , 20 Bom , 215 ] 
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[il Cal. 91] 

CEIMINAL MOTION. 

The 6th Novembei, 1884. 

Present: 

Mr. Justice Wilson and Mr. Justice Macpherson. 

Rajnarain Koonwar.Petitioner 

versus 

Lala Tamoli Rant.Opposite Party. ■' 

Jotnder of chaiges — Smmnons’and narrant cases—Criminal Procedure Code, 

ss. 247 and 258. 

In the investigation of a complaint, which forms the subject of two distinct charges 
arising out of the same transaction, one of which is a summons and the other a warrant case, 
the procedure should be that prescribed for warrant cases 

This case arose out of a dispute in regard to a certain field. It was alleged 
that, in the course of the dispute, one Lala Tamoli had been severely assaulted 
and his crops taken away. The charge laid was one of theft, as well as of 
voluntarily causing hurt The Deputy Magistrate, seeing that the complainant 
[92] (Lala Tamoli) did not appear on the day fixed for the trial, passed an 
order under s. 247f of the Criminal Procedure Code, the effect of which was to 
acquit the accused. An appeal, it would seem, was preferred to the District 
Magistrate, who, after expressing his dissatisfaction with the mode in which 
the matter had been disposed of, ordered a new trial by another Deputy Magis¬ 
trate. The accused, thereupon, applied under the revisional sections of the 
Code to the High Court, where, among other things, it was contended that the. 
District Magistrate had no power to order a new trial in a case wherein an 
order of acquittal had already been passed. 

Baboo Gopinath Chatterjee for the Petitioner. 

Baboo iimarendra Nath Chatterjee for the Opposite Paity. 

The Judgment of the Court' (Wilson and Macpherson, JJ.) was 
delivered by 

Wilson, J. —In this case two charges were made against the accused 
persons arising out of exactly the same state of facts and under the same cir¬ 
cumstances, The one was a charge of voluntarily causing hurt which would 
be a summons case, and the other a charge of theft, which would be a warrant 
case. But inasmuch as the two charges were based upon exactly the same 
evidence, and the same circumstances, and no order was made for a separate 
trial, it is plain that the mode of trial, under which the Deputy Magistrate 
ought to have proceeded, was that applicable to the greater of the two charges, 
that is, the case ought to have been tried as a warrant case. But what 
happened was this ; The complainant being absent'on a day to which the hear¬ 
ing of the case was adiourned, the Deputy Magistrate made an order purport¬ 
ing to be an order under s. 247 An order uqjier this section is, pf course, an 

* Grimmal Revision No 366 of 1884, against the order of J C Price, Esq., Officiating 
Magistrate of Durbhangah, dated the 17th October 1884, sotting aside the order of Baboo 
Oowhur 41i, Deputy Magistrate of Durbhangah, dated the 30th Jane 1884 

t [Sec. 247 .—If the summons has been issued on complaint, and upon the day appointed 
for the appearance of the accused or any day subsequent thereto 
Non-appeamnee of com- to which the hearing may be adjourned the complainant does not 
plainant. appear, the Magistrate shall, notwithstanding anything herein¬ 

before contained, acquit the accused, unless for some reason he 
thinks proper to adjourn the hearing of the case to some other day.] 
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order of acquittal. What he ought to have done was to have made the order 
under s. 253, not for acquittal, .but for discharge. Now, one or other of two 
things must be the case. Either the Deputy Magistrate intended to take the 
proper procedure, and make order under s. 253, although he mentioned 8. 247. 
Tf that be so, then, perhaps, the order ought to be treated as one under 
s. 253 ; but in this case the order of the District Magistrate would be clearly 
C983 right; or, on the other hand, the Deputy Magistrate did not intend to 
act under s. 253, but to proceed, as he says, under s. 247, and in that case he 
made an order which was clearly illegal. It may be that the District Magis¬ 
trate had no authority to set aside that illegal order, but We have that author¬ 
ity ; and the matter having been brought before us, we think it would be right 
to make the order which we have power to make, although, perhaps, the District 
Magistrate had not. That being so, it would be an idle form to interfere with 
the order made by the District Magistrate. 

lietrial allowed. 


NOTES 

[But a warrant case cannot be tried as a summary case .—29 Mad., 372 ] 


[11 Cal. 98] 

APPELLATE CIVIL. 

Tfie 12th September, 1HH4. 

Pbesent■ 

Mr. Justice Macpherson and Mr. Justice Beverley. 


Shama Charan Chatfcerji.Defendant 

•o&rsus 

Madhub Chandra Mookerji and another.Plaintiffs.'' 


Jurisdiction—Cause of action—Execution of decree—Decree for possession — 
Regular smt—Formal possession—Civil Procedure Code, Act XIV of 
1882, ss. 244, cl. (c), 263, 264. 

In 1877 the plaintiffs sued the defendant for possession of certain properties and obtained 
a decree , in execution of this decree the plaintiff, on l‘2th of July 1879, obtained formal 
possession of the properties sued for. The defendant continued to remain in actual posses¬ 
sion and occupation of a portion of the premises, and refused to give up possession of the 
same to the plaintiff, who served him with a two-months’ notice to quit in June 1881. The 
plaintiff did not evict the defendant in execution of the decree obtained by him against the 
defendant but instituted a fresh suit for that purpose 

Held, that such a suit would lie. 

iSetnble, that the delivery of iormal possession in execution of a decree for possession 
gives a cause of action against a defendant who remains in occupation of the premises, 
which may be enforced in a regular suit. 

This was a suit for the recovery of possession of certain properties. The plaint 
stated that the properties in question had, with CM] others, been mortgaged 
by the defendant to the plaintiffs on the 16th December 1870, that in 1876 the 
plaintiff served a notice of foreclosure under Eegulation XVII of 1806, and 
when the foreclosure became absolute, they instituted a suit against the 

* Appeal from Appellate Order No. 131 of 1884, against the order of J. G. Charles, Esq., 
Judge of §4^Pecgunnah8, dated 29th January 1884, reversing the order of Baboo Boloram 
Malmk, Subordinate Jac^ of that district, dated 20th February 1883, 
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defendant for possossion of the properties, and obtained a decree. In eKecution 
of this decree,tl^ie plaintiffs obtained possession of all the mortgaged properties 
on the 12tb of July 1879. The plaint then stated that “ the defendant, with- 
out entering into any settlement, continued to hold possession of ” that 
portion of the mortgaged properties which was the subject of the present suit, 
and which was all along in the defendant’s actual possession and occupation, and 
refused to vacate the same when required by the plaintiff to do so in June 1881. 

The defendants contended that the plaint disclosed no cause of action, 
and this contention was successful in the Court of First Instance. On appeal, 
the Judge, referring to the first ground of appeal taken before him, which was 
that “ the plaintiff’s suit is not barred either on the ground of res judicata 
or under s. 244, cl. (c), of the Civil Procedure Code,” gave judgment as 
follows:— 

This ground of appeal raises a question of some importance and one, 
moreover, which lias given rise to many conflicting decisions. No doubt 
the rulings quoted by the Subordinate Judge, namely, Kristo Gohind Kur v. 
Gunga Pershad Surmah (25 W. B., 372) and Loht Coomar Bose y, Ishan 
Chunder Chjickerlmtty (10 C. L. R., 258) support his view of the law, but, 
on the other hand, the following rulings relied on by the appellant’s pleader, 
namely, Umbicka Churn Ooupta v. Madhub Ghosal (I. L. R, 4 Cal., 870), 
Lokessur Koer v. Purgun Boy (I. L. R., 7 Cal., 418), and Seru Mohun 
Bania v, Bhaqohan Din Pandy (I. L. R., 9 Cal., 602) are equally strong 
and more recent authorities in support of the appellant’s new cause of action. 
In the case of Kristo Gobmd Kur v. Gunga Pershad Surmah (25 W. R., 372), 
[which was followed in Loht Coomar Bose v. Ishan Chunder Chuckerhutty 
(10 C. L. R., 258)] Mr. Justice MacPHEBSON held that symbolical posses¬ 
sion unaccompanied by actual physical possession is a mere pretence, and not 
real possession within the meaning of the Code of Civil Procedure. This view 
of the law is no longer possible after the Full Bench decision of the Calcutta High 
Court in the case of Juggobundhu Mukerjee v. Bam Chunder By sack (I L. R., 5 
Cal., 584), which lays down the broad proposition that symbolical possession as 
between [9*5] the parties to the suit must be deemed, both in point of law and 
fact, equivalent to actual physical possession. In accordance with this view of 
the law Sir RICHARD Garth, C.J., held m the case of Lokessur Koer v. Purgun 
Boy (I. L. R., 7 Cal., 418), that if a decree-holder be put in possession under 
the decree by an officer of the Court, the form in which execution is given is 
quite immaterial. It seems to me in such cases the real point for determin¬ 
ation is, whether the formal possession given by the Court oflBcer does or 
does not operate in point of law as a complete transfer of actual possession. 
No doubt a decree-holder enjoys the privilege, under s. 263 of the Civil Proce¬ 
dure Code, of having a person bound by the decree removed if he refuse to 
vacate the property, but I cannot see how the decree-holder’s failure to deal 
harshly with the former owner could affect his rights in any way until the 
judgment-debtor has acquired a superior title adverse possession for 
upwards of twelve years under Art. 138'*', Soh. II, Act XV of 1877. It appears 

{Art. 138 

Time from which period begmR 
to run. 


DeBcription of suit. 


Period of limi¬ 
tation. 


By a purchaser of land at a sale in Twelve years. The date of the sale.] 

execution of a decree, for possession 
of the purchased land, when the judg¬ 
ment-debtor was m possession at the 
date of the sale. 


6 CAI*.--108 
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from the judgment of the Subordinate Judge to have been alleged in bil Court 
on behalf of the plaintiffs, that the defendant was not disturbed, because he 
promised to remain on as the plaintiff’s tenant. It is impossible to say 
whether this allegation is true or not, as no evidence whatever has 
been recorded, but there is nothing improbable in it when we consider that 
the history of the suit, as disclosed by the written statement, is a mere 
record of compromises. If it be true, as asserted in the receipt of the plaintiffs 
on the record, that they received formal possession through an officer of the 
Court, I hold that this symbolical possession being equivalent in law to 
actual possession, the defendant, even if he oontiniied to remain on the 
premises, must be regarded either as a tenant or a trespasser, but no longer as 
a possessor in virtue of his own title. A suit to eject a tenant or a trespasser 
discloses an entirely different cause of action from a suit to obtain possession 
from a proprietor in occupation, and hence, in my opinion, the present suit 
will lie With regard to the bar alleged to be imposed by s. 244, cl. (c), of the 
Civil Procedure Code, I need only add that, as I find that formal possession 
aw’arded to the plaintiffs in the execution proceedings would constitute com¬ 
plete legal possession, the previous decree must be considered to be finally 
executed, and therefore the present suit, being founded on a new cause of 
action, cannot be said to raise a question relating to the satisfaction of a 
previously satisfied decree. On the above grounds, I remand the case to the 
lower Court under s. 562 of the Civil Procedure Code, with directions to 
readmit the suit under its original number on the register, and to proceed to 
investigate the suit on its merits. 

The defendant appealed to the Hight Court. 

Baboo Troylokhya Nath Matter for the Appellant. 

Baboo Chwider Madhuh Ghose, Baboo Jogetidra CMmder [96] Ghose, 
and Baboo Surendra Nath Rai for the Respondents 

The following Judgments were delivered — 

Maopheroon, J. —No evidence has been recorded in this case, and the 
only question we are called upon to decide is, whether the plaint discloses a 
cause of action on which the suit can be maintained. The Subordinate Judge 
held that it did not do so. The Additional .Judge took a different view and 
remanded tlie case for trial on the merits. The appeal is against the order of 
remand. 

The allegations in the plaint are to the effect that the plaintiff after 
foreclosure obtained a decree against the defendant for possession of properties 
mortgaged by him, including a house standing on two biggahs of land, and 
other lands, some of which were, it is now stated, in the occupation of tenants, 
that the plaintiff executed this decree, and on the 12th July 1879 obtained 
possession of all the properties with the aid of the Court; but that 
the defendant without entering into any settlement continued to hold posses¬ 
sion of two biggahs of land and the buildings thereon, although he had been 
served with a notice to quit in June 1881. The suit is accordingly brought 
to recover possession of the two biggahs of land and of the buildings, and the 
cause of action is said to have arisen on the 6th August 1881, when the term 
of notice expired. THe defendant in bis answer took various pleas ; he denied 
that the property claimed was covered by the mortgage deed; and he pleaded 
that, after a aeries of compromises subsequent to the decree, the mortgage 
debt bad been fully liquidated. The only pleas with which we are- now 
concerned are those relating to the absence of a cause of action, and to the 
jurisdietioD of the Court to entertain the suit. 
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ItJs to be regretted that the first Court did not, before dismissing the 
suit, determine in what particular way the plaintifi obtained possession, and 
what he meant by saying that the defendant without entering into any 
settlement continued to hold possession,” as this might mean that some settle¬ 
ment was contemplated by the parties, but was not carried into effect. 

Both sides have argued before us on the understanding that formal, 
though not actual, possession was given by the Court, that is to say, posses¬ 
sion in the way referred to in 8. 264. The defen-[97Jdant’s denial that any 
possession was obtained in execution is explained to mean that there was no 
transfer of possession, and this is of course true from his point of view, as his 
actual possession was never disturbed, and he denies that tlie property was at 
all affected by the, decree. 

The question, therefore, is whether a person entitled under a decree to 
actual physical possession of property can, after obtaining merely formal posses¬ 
sion, bring a suit to oust the defendant, oi, whether he must complete his 
possession by proceedings in execution of his decree. In other words, does 
the delivery of such formal possession give him a cause of action for a fresh 
suit. There has been a good deal of controversy and some conflict of decisions 
as to the effect of a formal delivery of possession under s 264. It has now, 
however, been decided by a Full Bench of this Court, in the case of J iiyyobumUm 
Mukerjec v. Bam Chundet Bysack (I L. E., u Cal., 584), that possession given 
under s. 224 of the old Code (corresponding to s. 264 of the present one) is, 
a~s against the defendant, equivalent to actual possession and gives a fresh 
starting point for limitation. This overruled the case of Pearee Mohun Poddar 
V. Juggobundhu Sen (24 W. R , 418), in which it was held that a formal delivery 
of possession under s. 224, unaccompanied by any subsequent actual possession, 
did not give rise to a fresh cause of action The Full Bench case is not 
precisely in point, as the plaintifl' m that case was only entitled to the kind of 
possession which could be obtained under s. 224, the land being in the occupa¬ 
tion of tenants. 

If, however, the delivery of possession in the manner described in s. 264 
does, in the eye of the law, place' the plaintiff in possession as against the 
defendant, I do not see how any less effect can be given to it simply because 
the defendant was not at the time ejected. If the defendant afterwards refuses 
to quit, he remains as a trespasser at his own risk and has only himself to 
blame if he is subjected to the harassment of a fresh suit. 

But there is distinct authority foi holding that the same principle will 
apply in the case of a person who, being entitled to actual possession under 
s. 263, takes only formal possession 

[98] In the case of Umbtcka Churn Lroopla v Madhiib Ghosal (I. L. R., 
4 Cal., 870), the plaintiff’ obtained a decree for possession by the ejectment of 
the defendant, but in 1866 took only formal possession through the Court. In 
1872 her assignee sued to eject the defendant, and BiRCH and MiTTER, JJ., held 
that the formal possession given by the Court was sufficient to give a fresh 
cause of action, notwithstanding that actual possession was nevfir obtained. 
Similarly, in Lokessw Koer v. Purgun Boy (I. L. R., 7 Cal., 418), the plaintifi had 
a decree for khas possession, but took only formal possession by proclamation 
and beat of drum, and then brought a suit against the defendant within the 
period of twelve years for possession. Garth, C.J , and McDonell, J , held 
that the formal possession given by the Court operated in point of law and fact 
as a complete transfer of actual possession from one party to the other. It is 
true that the question in issue in these cases, and in the Full Bench case, was 
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otte of limitation ; but, to deoido this, the Court had to determine when the 
, cause of action arose, and it held that the plaintiff could sue within twelve 
years from the time of delivery of formal possession. 

If, therefore, the delivery of formal possession, although the defendants 
continued in actual possession, effected a complete transfer of the property and 
furnished, in the cases referred to, a good foundation for a fresh suit, the same 
result must, I think, follow in the present one. The execution proceedings end 
with the delivery of possession, and there being a fresh cause of action, there 
is no bar to the jurisdiction of the Court. 

The appellant’s pleader relies on the cases of Mahomed Wali v. Noor Bttksh 
(25 W. B., 127), Knsto Gobind Kur v. Gunga Pershad Surmah (25 W. R., 372), 
and Loht Coomar Bose v. Jshan Chunder Chuckcrhutty (10 C. L. R., 268). BiJRCH 
and Mitteb, JJ., refused, in the case already cited, to follow the decision in 
Mahomed Walt v. Noor Buksh. The correctness of the decision in Knsto 
Gobind Kur v. Gunga Pershad Hurmah was doubted in the case of Lolit 
Coomar Bose v. IsMn Chtmder Chncksrbutty, and the principle on which it 
proceeded has not been followed in subsequent cases. I think the decision 
199] of the Judge is correct, and that the appeal must be dismissed with 
costs. 

Beverley, J. —I must confess that I have had considerable doubt in this 
case; but on the whole I am inclined to agree with my learned brother that, 
although there is some conflict of authority in the matter, we are bound to 
follow the later decisions of this Court. 

The question before us is simply this,—whether a person who has obtained 
a decree for immoveable property in the occupancy of the judgment-debtor, 
and who in execution of that decree has taken mere formal possession of such 
property, is entitled to bring a fresh suit to compel the same judgment-debtor 
to deliver up the actual physical possession of tlie property. 

Sections 263 and 264 of the Code prescribe the mode in which decrees 
for immoveable property shall be executed. 

Section 263 refers to cases when the property is in the occupancy of a 
person bound by the decree, and it provides that “ possession shall be delivered 
over to the party to whom it has been adjudged, or to such person as he 
appoints to receive delivery on his behalf, and, if need be, by removing any 
person bound by the decree who refuses to vacate the property.” 

Section 264, on the other hand, refers to oases when the property is “ in 
the occupancy of a tenant or other person entitled to occupy the same and not 
bound by the decree to relinquish such occupancy, ” in which cases a formal 
possession is to he given by publication of the Court’s order m the manner 
laid down. 

This distinction wa§ fully recognized in the Full Bench decision in 
Juggobundhu Mukerjeev. Ram Chunder Bysaok (I. L. R., 5 Cal., 584), and that 
decision only applies to cases falling under s. 264, that is, to cases in which 
the property decreed is not in the occupancy of the judgment-debtor. 

When the property is in the occupation of the judgment-debtor, s. 263 
gives the Court the power, if need be, to remove him; and the question is, 
whether, if the decree-holder does not choose to put in motion this power of 
the Court, but contents himself with a mere formal order declaring his Cloo] 
possession, but giving him no actual possession at all, he is at liberty to com¬ 
mence the whole proceedings de novo, and to bring a fresh suit and obtain a 
fresh decree. . 
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It ia contended that such a fresh suit is barred both by the provisiona of 
a. 244 df the Code, and also by s. 13. Section 244 says that all questions arising 
between the parties to a suit in which a decree has been passed, and relating 
to the execution of the decree, shall be determined by order of the Court 
executing the decree, and not by separate suit. It is contended that the Court 
having power under s. 263 to oust the judgment-debtor and put the decree- 
holder in actual possession of the property, a separate suit for such direct 
occupation is prohibited by this section. 

And it is also contended that the matter is res judteata under s. 13 of the 
Code, on the ground that no fresh cause of action arises from the mere refusal 
of the judgment-debtor to deliver quiet possession, and the omission on the 
part of the decree-holder to enforce his decree in accordance with the provi¬ 
sions of s. 263. 

In support of these contentions we are referred to the cases of Makonied 
Walt V. Noor Buksh (26 W. R., 127), Krtsto Gobind Ktir v. Chinga Pershad 
Sui'mah (25 W. R., 372), Lokt Coornar Bose v. Ishan Gliundcr Chuckerbutty 
(10 C. L. R., 258). 

The case of Mahomed Wall v. Noor Buksk (25 W. R., 127) appears to be 
on all fours with the present. In that case it was held, to use the language of 
Hitter, J., in Umbicka Churn Goopta v. Madhub Ghosal (I. L R , 4 Cal., 870), 
“ that unless possession (which the report shows to mean substantial posses¬ 
sion) is obtained in execution of a decree for possession of land/ the decree- 
holder cannot maintain a second suit for possession against the same defend¬ 
ants, alleging a fresh disturbance of his possession.’’ 

The case of Kristo Gobind Kur v Ktshen Persad Surmah (25 W. R., 372) 
went further, and decided that even an auction-purchaser was confined to the 
remedies prescribed by the Code (ss. 318, 319), and that if he failed to obtain 
possession under those sections, he could not bring a fresh suit. 

[101] This decision was followed in Lolit Coomar Bose v. Ishan Chunder 
Chuckerbutty (10 C. L. R., 258), but its correctness was doubted; and it has 
since been held, Seru Mohun Bania v. Bhagoban Din Pandy (I. L. R., 9 Cal., 
602), that an auction-purchaser is not confined to the remedies provided by 
88. 318, 319, but that he may sue without proceeding under those sections at 
all, or if the possession be obtained under them prove to be infruotuous. It 
may be said, therefore, that the case of Krtsto Gobind Kur v. Ktshen Persad 
Surmah (25 W. R., 372) has been overruled as regards an auction-purchaser. 
The case of an auction-purchaser, however, is not exactly the same as that of a 
decree-holder. An auction-purchaser would obviously not be barred from 
suing either by s. 244 or by s, 13 of the Code. 

On the other hand, the cases of Umbteka Churn Goopta v. Madhub Ghosal 
(1. L. R., 4 Cal., 870), Lokessur Koer v. Purgun Hoy (1. L. R., 7 Gal., 418), 

relate to a decree-holder, and are relied on as authority that a fresh suit will lie. 

• 

In the first case a tenure was sold for arrears of rent and purchased by 

the decree-holder in 1864, in 1865 the decree-holder sued to eject the tenants, 

and having obtained a decree she took formal possession in 1866*. She then 

gave a lease of the tenure to the plaintiff, who in 1877 sued to oust the old 

tenants, and it was held that the formal possession qbtained in 1866 was 

sufficient to bar limitation. It is true that the question raised in that case was 

one of limitation only, and that the precise point that arises in the present 

case was not directly decided. The plaintiff’ in that suit was not the decree- 

holder in the former suit, and the suit could not, therefore, have been barred 

under s. 13 or s. 244 of the Code. But I think it must be taken to have been 
* 
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virtually deoide4. ^hat the formal possession taken in 1666 gave not only a 
fresh starting point as regards limitation, but also a fresh cause of action in 
respect of which the plaintiff was enabled to sue. 

In Lokessur Ko^ v. Purgun Boy (I. L. R., 7 CaJ,, 418), the facts were very 
similar to those in the present case, but in that case also the precise point now 
before us was not directly taken, the only [102] question raised and decided 
being, whether the delivery of formal possession was a sufficient answer to a 
plea of adverse possession for more than 12 years. The remarks made in that 
case, however, support the view that a fresh cause of action arises at the time 
the decree-holder is put into possession, and that the form in which possession 
is given is really immaterial. In the majority of cases no doubt the formal 
delivery of possession by the officer of the Court would be sufficient. It is 
only in case of actual resistance probably that the officer would feel justified in 
forcibly ejecting the tenant. 

But if the judgment-debtor remain m occupancy after formal delivery of 
possession, he thereby becomes a trespasser no less than if he were to vacate 
at the time and return the day after. And having thus become a trespasser, 
a fresh cause of action arises to the decree-holder who may thereupon sue for 
ejectment. The judgment-debtor has no ground for complaint in being thus 
twice sued ; he is bound to obey the decree, and if he continues in possession 
after execution, he does so at his own risk. For these reasons I concur in 
dismissing the appeal. 

Appeal dismissed. 


NOTES. 

[ Where there has been symbolical possession against the judgmciit-dcbtor, the proceed¬ 
ings tnay be said to terminate there and a regular suit for possession is not barred b^ virtue 
of sec 47, C. r. C.. 1908 ( sec. 244, C.P.C., 1882) —(1906) 28 All ,722 3 A L.J , 604 (1906) 
A.W.N., 213 , (1903) 8 C.W.N.. 49 (.51), (1897) 24 Cal., 715 , (1886) 10 Mad , 53 (65) ] 
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APPELLATE CIVIL. 


The 27th November^ 1884. 

Present: 

Mb. Justice Mittee and Mr. Justice Norris. 


' ' Soorja Koer and another.Plaintiffs 

versus 

Nath Buksh Singh and another.Defendants. 

and 

Chowrasi Koer.Plaintifi 

versus 

Nath Buksh Singh and another.Defendants 


Matntenance—Property sold in execution of decree for maintenance—Subse¬ 
quent suit to recover maintenance, and to foUmv property in hands of 

auction-purchaser. 

A Hindu widow’s right to recover maintenance is subject to the right ot a purchaser of a 
portion of the family estate for valid consideration. 

A obtained a personal decree against B for maintenance, at the sale in execution of this 
decree a portion of the family property was sold and pur-[108]chased by C At this sale the 
widow gave notice that she claimed a right to recover maintenance from the family property. 

In a subsequent suit by A against B and C to recover arrears of maintenance, A sought 
to follow the property in the hands of C . Held, that the fact of such notice being given at 
the time of the auction sale would not affect the rights of the auotion-purchaser C, he 
having purchased at an auction sale held under a decree obtained in satisfaction of a valid 
family debt. 

In these cases it appeared that Soorja Koer and Sansar Pati Koer, 
respectively, the widow and widowed daughter of one Golab Boy, deceased, had 
jointly, and that one Chowrasi, the daughter-in-law of Golab Roy, had 
separately each instituted a suit and severally obtained decrees against the son 
of Golab Roy, one Nath Buksh Singh, for maintenance, the decrees in no way 
declaring that the maintenance given should be a charge upon the estate of 
Golab Roy, deceased. In execution of the joint decree obtained by Soorja 
Koer and Sansar Pati Koer certain property, formerly belonging to Golab Roy, 
was put up for sale, and at the sale on the 15th March 1882, when a portion 
of the property was purchased by Isri Singh, the decree-holders in both suits 
gave notice that they claimed a right to maintenance out of the estate. 

. On the 4th April 1882, Soorja Koer and Sansar Pati Koer jointly, and 
Chowrasi Koer separately, each brought a suit for subsequent* arrears of 
maintenance, praying for money decrees against Nath Buksh Singh and Isri 
Singh, it being alleged in both suits that the former purchased the property 
sold in execution under the decree above mentioned behami in the name of 
Isri Singh. 

* Apj^als from Appellate Decrees Nos. 13.34 and 1158 of 1883, against the decrees o^ 
Baboo Abinash Gbunder Mitter, Officiating Second Subordinate Judge of Tirhoot, dated 19th 
of February 1883, affirming the decrees of Baboo Brijo Mohun Pershad, Munsif of Durbhan- 
gah, dated the 23ifd of June 1682. 
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The Munsif, in one judgment governing both cases, held that Isri Singh 
was the actual purchaser of the property at the execution sale of the 15th 
March 1882, and he, therefore, dismissed the suit as against him, as he did not 
consider the property to be liable to the claim for maintenance, but gave the 
plaintiffs a decree against Nath Buksh Singh. 

The plaintiffs appealed to the Subordinate Judge, contending that the 
purchaser at the auction sale having purchased with notice of the plaintiffs’ 
claim to maintenance ought to be held liable. 

The Subordinate Judge held that Isri Singh must be taken [104) to have 
had notice of the claims for maintenance at the time of his auction purchase, 
but that the property of Golab Boy, having been sold for a valid debt, could not 
be followed into the hands of a purchaser for the purpose of making it liable 
for the maintenance claimed, simply because notice was given at the time of 
sale. He, therefore, dismissed the appeals. 

The plaintiffs appealed to the High Court. 

Baboo Rajendro Nath Bone for the Appellants. 

Baboo Mohesh Chunder Chowdry and Munshi Mahomed Yusuf for the 
Bespondents. 

Judgments of the Court (Mittee and Noeris, JJ.) were as follows :— 

In this case (No. 1158) the plaintiff-appellant is the daughter-in-law of 
one Golab Boy, and the defendant No. 1, Nath Buksh Singh, who is his 
kartaputei', is in possession of his estate. It appears that the plaintiff-appel- 
lant before us obtained a decree for maintenance against the defendant No. 1, 
Similarly, the widow of Golab Boy, namely, Soorja Koer, and her daughter 
obtained a decree for maintenance against the defendant No. 1. In execution 
of this latter decree, a portion of the family property was brought to sale, and 
purchased by the defendant No. 2, the respondent before us. 

The present suit was brought, both against the defendant No. 1 and the 
defendant No. 2, to recover maintenance from the month of Augrahan 1286 to 
20th Cheyt 1289. Plaintiff, in her plaint, sued to recover a personal decree 
against both these defendants Her allegation was that the purchase of a 
portion of the family property by defendant No. 2 was a benami purchase, and 
that the defendant No. 1 was the real purchaser. 

The suit has been dismissed as against the defendant No. 2. The lower 
Courts find that defendant No, 2 was the real purchaser of a portion of the 
family estate. 

It is contended before us in this second appeal that the lower Courts are 
not right in dismissing the suit wholly against defendant No 2; that under the 
Hindu law the maintenance of a widow is a,charge upon the entire family 
estate, that before the particular portion of the estate, of which the defendant 
No. 2 became a purchascB, was sold, the plaintiff'-appellant .[103] before us 
gave notice of her right to recover maintenance out of the estate of Golab Boy; 
and that, therefore, at any rate, the lower Courts should have declared that thb 
amount decreed as maintenance was to be considered as a charge upon the 
portion of the family estate purchased by the defendant No. 2, 

We are of opinioti that this contention is not valid. A somewhat similar 
question to the one raised before us was decided in the case of Lakshman Ram 
Chandra Josht v. Satyabhama Bat (I. L. B., 2 Bom., 494). In that case the 
nature of the lien which a Hindu widow has over the family estate in respect 
of her claim for maintenance is explained and defined. It was held there that 
if the sale takes place for the satisfaction of a family debt, or any other debt 
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whiob would make the sale valid according to the Mitakshara law, the |)ar- 
ohaser would not be affected by any notice on the part of the widow, and the 
property purchased would not be charged with any lien on account of widow's 
maintenance. Applying that rule to this case, we are of opinion that the lower 
Courts have come to a right decision. Here the property was brought to sale 
in execution of a decree for maintenance obtained by the widow and daughter- 
in-law of Golab Boy, under such circumstances as would pass the entire 
property. It would be a valid sale under the Mitakshara law. 

Tha£ being so, the daughter-in-law has no right to follow the property sold 
in the hands of the purchaser, although there was a notice of her right given 
before the sale. 

We therefore dismiss this appeal with costs. 

In this case (No. 1334) the appellants are Mussummat Sobi<^a Koer and 
another, the decree-holders, in execution of whose decree a portion of the 
family estate was sold. Before the sale took place they also gave notice of 
their right to recover maintenance from the family estate. It is true that in 
this case the decree-holders, who were bringing the property to sale, gave the 
notice mentioned above, therefore in this respect there is a difference between 
this case and the Bombay decision cited above, but the principle of the decision 
would apply. Notice in this [106] case would not give to the widow any 
higher rights than what she possessed under the Hindu law, and the Bombay 
decision lays down what the Hindu law is upon the point. It lays down that 
the widow’s right to recover maintenance is subject to the right of the purchaser 
of a portion of the family estate for valid consideration. 

Therefore, it is clear that under the Hindu law, the plaintiff’s, appellants, 
have no right to follow this property in the hands of the purchaser. That 
being so, the notice of their right to recover maintenance from the family 
estate cannot affect the rights of defendant No. 2. Under the Hindu law the 
widow’s rights are limited in the way stated above. The defendant No. 2 
purchased this property in execution of a decree for maintenance. Under the 
Hindu law such a purchaser acquires a superior right to that of the widow to 
recover maintenance from the estate. 

In this case also, therefore, upon the principle laid down in the Bombay 
decision cited above, the judgments of the lower Courts appear to be correct. 

We therefore dismiss this appeal also with costs. 

Apiieals dtsmtssed. 


NOTES. 

[ The creditor’s rights override the right of mamtondiico conferred by Hindu Law, and 
when the property is sold for those debt^, even prior notice of those claims does not affect the 
purchaser24 All. 160 ; 22 All .326; 2 Bom. 494 , (1907) P. R. .36 . (1908) P. L. R. 11 ] 
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BEHARl MAHTON V. 


[11 Cal. 106 ] 

APPELLATE CBIMINAL. 

The 16th December, 1884. 

Present■ 

Mr. Justice Mitter and Mr. Justice Norris. 

Behari Mahton.Appellant 

versus 

Queen-Empress.Respondent. 


Charge — Accuser? enhtler? to know exact value of charge made against him — 
Criminal Procediiie Code—Act X of 1882, s ‘121. 

An accimed is entitled to know with certainty and accuracy the exact value of the charge 
brought against him, and unless he has this knowledge he must De seriously prejudiced in 
hia defence. This is true in all cases, but it is more especially true in cases where it is 
sought to implicate him for acts not committed bv himself, but by others with whom he was 
in company. 

[1073 In this case the accused. Behari Mahton, was committed to the 
Sessions Court at Patna charged as follows .— 

(1) “ That he on or about the 14th day of January 1884, being a 
member of an unlawful assemhlv and using violence in pursuance of its 
common object, committed the offence of rioting and thereby committed an 
offence punishable under s. 147 of the Penal Code.” 

(2) “ That in pursuance of the common object of the unlawful assembly 
of which he was a member, certain other members of the assembly committed 
tire offence of murder of Bhagut Goala, and that he was therefore under s. 149 
of the Penal Code guilty of that offence.” 

The Sessions Judge added to the last charge the words “ and thereby 
committed an offence punishable under ss. 302, 149 of the Indian Penal Code 
and within the cognizance of the Court of Sessions ” , he also further added 
two other charges, viz.— 

(3) “ That you, Behari Mahton, on or about the 14th January 1884, at 
Kurhara, in pursuance of the common object of the unlawful assembly of which 
you were a member, such common object being to resist the theft of crops by 
violence, certain other members of the said assembly (names unknown) 
committed the offence of culpable homicide of Bhagut Goala, an offence which 
you knew likely to be committed in pursuance of the common object, and you 
are therefore under s. 149 of the Indian Penal Code guilty of the aforesaid 
offence, and thereby committed an offence punishable under ss. 304 and 149 
of the Indian Penal Code and within the cognizance of this Court,” 

(4) That you, Behari Mahton, on or about the 14th January 1884, at 
Kurhara, in pursuance of the common object of the unlawful assembly of which 
you were a member^ such common object being to resist the theft of crops by 
violence, certain other members of the said assembly (names unknown) com¬ 
mitted the offence of grievous hurt which you knew likely to be committed in 
pursuance of the common object, and you are therefore under s. 325 of the 

• Criminal Appeal No. 680 of 1884, against the order and sentence of T. D. Beighton, 
Esq.. Sessions Judge of Patna, dated the 10th of July 1884. 
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Indian Penqd Code guilty of the aforesaid offence, and thereby committed an 
offence punishable under ss. 335 and 149 of the Indian Penal Code, within the 
cognizance of this Court." 

C1083 The Judge in charging the jury omitted to direct the jury to 
consider what, if any, was the common object of the assembly before the 
assault was committed , he further omitted to point out that if the assault was 
committed in the absence of the accused, they ought to be satisfied that it was 
committed in pursuance of a common object which would make the assembly 
unlawful within the meaning of s. 149 of the Penal Code. 

The jury acquitted Behari of the offences under the first and third charges, 
but found him guilty under the last (having returned no verdict under the 
second charge). 

The prisoner was sentenced to 18 months rigorous imprisonment. 

The prisofier appealed to the High Court 

No one appeared at the hearing. 

The Judgment of the Court (MlTTER and NUBHIS, JJ.), after setting out 
the two first charges in extenso, ran as follows — 

We are of opinion that the two first charges are not suthcientl\ explicit, 
and that they should have contained such particulars of the manner in which 
the alleged offence was committed as would have been sufficient to give the 
accused notice of the matter with which lie was charged. 

The foundation of both charges lay in the fact that the accused was 
alleged to have been a member of an unlawful assembly “ An unlawful 
assembly " is defined by s. 141 of the Indian Penal Code, and the alleged 
common object of the assembly ought to have been set out in the charges. 
An accused person is entitled to know with certainty and accuracy the exact 
value of the charge brought against him Unless he has this knowledge he 
must be seriously prejudiced in his defence. This is true in all cases, but it is 
more especially true in cases where it is sought to implicate an accused person 
for acts not committed by liimself, but by others with whom he was in company. 

The Session's Judge appears to have recognised tlie insufficiency of thqse 
charges, for he framed the new charges (Nos. 3 and 4) [here followed tn 
extenso charges 3 and 4 as set out above.] 

The Jury unanimously acquitted the accused on the first charge and 
on the first amended charge (l and 3). As far as we can gather from 
the record, which is almost illegible, and which we [109] have almost been 
constrained to return to be fair copied, they have returned no verdict on the 
second charge; nor does the Sessions Judge appear to have directed their 
attention to that charge in his summing up. We are, however, satisfied that 
even if the second charge had ‘been projierly framed, there was no evidence 
upon which the accused could have been convicted of murder. The Jury, 
however, convicted the accused on the second amenSed charge (charge No. 4). 

We have now to consider whether, looking at the form of the charge and 
considering the Judge’s summing up, the convtction can be supported, for we 
can only set it aside upon some error in law. 

We are of opinion that the charge as framed discloses no offence. 

The common object of the unlawful assembly as laid in the charge was 
" to resist the theft of crops by violence.” There is no punctuation in the 
charge as set out in the record, but we irnagipe that what was meant to be 
charged as the common object was “ the resisting, by violence, the theft of 
crops." 
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'^Now, it is oIq^ that under s. 96 of the Indian Penal Code the aooused’ii^ie 
justified in using violence for the protection of his own crops or those of any 
other persons, provided that, in the exercise of such right, he did not inflict 
.more harm than it was necessary to inflict for the purpose of such protection. 

The charge, to have disclosed an offence, should have alleged the common 
object to have been “ to unlawfully resist by violence the theft of croiw,’’ or, 
still better, to defend certain immoveable property, to wit, growing crops 
against the offence of theft, and, in such defence, to inflict more harm than 
was necessary for the purpose of such defence.” 

The case for the prosecution was that unnecessary violence had been used 
by members of the assembly other than the accused, for which he became 
responsible by virtue of s. 149 of the Indian Penal Code; this should have 
been distinctly alleged. "We have carefully perused the Judge’s summing up, 
and it appears to us to be deficient in this respect, in that he has not directed 
the Jury to consider what, if any, was the common object of the tHOjl 
assembly before the assault was committed ; nor has he told them that if the 
assault was comrnitted in the absence of the accused, they must be satisfied 
that it was^committed in pursuance of a common object which would make the 
assembly “ unlawful ” within the meaning of s. 149 of the Indian Penal Code. 
We are, therefore, constrained to set aside the conviction. Under the oiroum- 
stanoes we think no good result would follow from our directing a new trial, 
and we accordingly direct that the accused be discharged from custody. 

Appeal allowed. 


MOTES. 

(Where the findings negative the common object which was not precisely set out in the 
charge, and the charge itself was defective by not specifying the property which was the com¬ 
mon object, it was held that the accused wore prejudiced —33 Cal. 295.20 L. J. 516. See 
also 4 C. W. N. 196; 7 G. W,N. 301; in 22 Cal. 391 the omission to state intention was 
held curablc.3 


Cm] PRIVY COUNCIL. 

The 4th and 12th July, 1S84. 

Present: 

Lord Watson, Sir B. Peacock, Sir R. P. Collier, Sir R Couch, 

AND Sir a. Hobhouse. 


Madhopersad.Plaintiff 

, versus 

Gajudhar and others.Defendants. 

[On appeal from the Court of the Judicial Commissioner of Oudh.] 

Foreclosure of vrm tgage—Begulatton XVII of 1806, s. 8 — Service of copy 
of petition and of panvana, in the manner provided, essential. 

The provisions of s. 8 of Regulation XVII of 1806 are not mproly directory, but 
imperattvo, prescribing conditions precedent to the right of the mortgagee to enforce 
fofleitHee of the eaUte of the mortgagor, and have for their ^object the proteotipn. o 
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qaofiigBgQrs from fraud. The prescribed procedure must be strictly followed. Norender Naratn 
Singh v. Dwarka Lall Mundur (L. B., 5 I. A., 18 ; I. L. B., 8 Cal., 397) referred to and 
followed. 

Held, that although the mortgagor at the bearing of the foreclosure suit m the Court of 
First Instance had not insisted on the insufficiency of the notification of the mortgagee’s 
application to foreclose, but had relied on another defence, this could not be construed as a 
binding admission that notice had been duly given , that service of the copy petition for 
foreclosure, and of the parwana signed by the Judge, was ossoritial; and that the mortgagor 
was not precluded from questioning the regularity of the proceedings in his subsequent 
appeal. 

Appeal from a decree (16th March 1881) of the .ludicial CommisBioner 
of Oudh, reversing a decree (8th September 1880) of the District Judge of 
Lucknow, and dismissing the appellant’s suit for foreclosure of a mortgage. 

The principal question raised on this appeal related to the sufficiency of 
proceedings purporting to have been in conformity with Regulation XVII of 
1806, s. 8. Another question was whether or not the mortgagors had received 
the mortgage money, on which the Courts in India differed. 

The object of the suit was to obtain possession, in proprietary right, of 
mouzah Bhadin in the Unao district of Oudh, which had been mortgaged by 
way pf conditional sale by the respondents, or their predecessors in estate, to 
the father of the appellant. The mortgage, dated 3rd May 1863, was register¬ 
ed under Act XIX [112] of 1843, ■ the mortgage money Rs. 4,851 being 
payable, with interest at one per cent, per month, within five years. It con¬ 
tained a clause to this effect ■ “ Should the principal amount with interest be 
not paid within the time above specified, and the whole or a portion thereof 
remain unpaid, this mortgage deed will be held an absolute deed of sale, free 
from all dispute, and the mortgagee will be entitled to possession of the village, 
according to the terms of a deed of sale. 

The execution of this mortgage being admitted, the defence was that the 
consideration had not, in fact, been paid, the instrument having been made 
upon a promise bv the mortgagee that the exjienses of the mortgagors attend¬ 
ing an appeal, in which they were interested, should be defrayed by the mort¬ 
gagee. The appeal, however, turning out to be unnecessary, never was made. 

Issues having been fixed, and the defendants called on to disprove the 
primd facie case against them, the Court of First Instance, the District Judge 
of Lucknow, gave judgment in favour of the plaintiff, finding on the evidence 
that there was affirmative proof of the consideration money having been 
in fact paid, and foreclosure of the mortgage was accordingly decreed. 
This decision was reversed by the Judicial Commissioner. He held that, 
under the circumstances, the plaintiff might be fairly put to the proof of 
the consideration; and that the evidence, oral and documentary, had been 
insufficient to establish it He was, however, ol,opinion that if he had con¬ 
curred with the Judge of the first Court as to the receipt, in fact, of the mort¬ 
gage money by the mortgagors, it would still have been necessary to dismiss the 
suit in its present form, on the ground that netice of foreclosure htid not been 
duly served, according to s. 8, Regulation XVII of 1806, and that the proceed¬ 
ings were therefore invalid. His judgment on this point was the following 
Although the parwana of 26th April 1876 purports to issue by order of Deputy 
Cotnmissioner, it certainly does not bear his official signature ; there was no 
copy of the written application for foreclosure served with it at the same 

•Under this Act registration of deeds aflecting interests m land was not compulsory ; 
but such deeds, when registered, were to be satisfied in preference tb those not registered. 
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[113] time; nor does it notify that, if the mortgagor shall not redeem the 
property mortgaged, in the manner provided for in the foregoing section of the 
Act, within one year from the date of the notification, the mortgage wiU be 
finally foreclosed, and the conditional sale will become conclusive. 

What it does do is simply to order them to appear by the 18th May to take 
away notice deeds in the matter of Madhopersad's notice of foreclosure of 
mouzah Bhadin for Bs. 12,365-6-0, on conditional deed of sale. 

It is Urged that their subsequent petition objecting to foreclosure proves 
that they were aware of the claim to foreclose the amount claimed, and the 
amount was to be paid by them within one year ; but this is not so. What it 
proves is that they were aware that petitioner had claimed all this, but that is 
a very different matter to an authoritative notice by the Judge that such was 
the law. It is fuither urged that this objection was not taken in the Court of 
First Instance, and so must be held to be waived, but I cannot concur. The 
provisions of s. 8 of Regulation XVII of 1806 are imperative and not merely 
directory. In The Bank of Ilindoostan v. Shoroshthala Debee (I. L. R. 2 Cal., 
311) a formal notice was served, and the mortgagors must have been well 
aware of the legal results of such notice, for they had once gone through the 
whole foreclosure proceedings of the same mortgage ; although the proceedings 
were subsequently cancelled, yet there Iieing no proof of service at the same 
time of a copy of the written application for foreclosure, this was held to be 
fatal to the plaintiff’s claim to foreclose. And in my opinion the tendency of 
all cases is to show that, whether jiarties i*aise it or not, it is imperative on the 
Judge to try and decide the issue, whether notice of foreclosure had been duly 
served or not. Foreclosure being an act which puts an end to the right of the 
mortgagor, it must be carried out strictly in accordance with the Regulation. 
The right to foreclosure rests upon such notice as the law requires to be given , 
and though it may be hard on the claimant that he should suffer from the 
laches of the Court, yet it is eminently his duty to see that everything is done 
in conformity with law, [IH] and it would be much harder if the mortgagors 
were to lose their estate for non-conformance with a notice which in no import¬ 
ant respect was conformable with the law. 

On these grounds I decree this apjjeal and cancel the decree of the District 
Judge, dated 8th September 1880, and dismiss this suit As to costs, there 
being found no fraud on the part of plaintiff, who probably found this bond 
among old family papers without knowing its real value, I do not think it neces¬ 
sary to decree costs against him. Each party will bear their own costs in both 
Courts.” 

On this appeal— '' 

Mr. B. V. Doym, for the appellant, argued that the judgment of the first 
Court was correct upon the evidence ; and that the Judicial Commissioner had 
reversed the finding upon insufficient grounds. He also contended that the 
notices given with a view to foreclosure had been in effect a substantial 
compliance with the requirements of s. 8 of Regulation XVII of 1806, followed 
as they had been by the other proceedings in the District Court in which the 
respondents had virtually admitted the receipt of due notice ; so that it was not 
open to them to contest this point at a later stage. 

He referred to Macpherson on Mortgages, 6th edition, 210 , and The Bank 
of Htndoostan v. Shoroshibala Debce (I. L. B., 2 Cal., 313, 315). 

The respondents did not appear. 
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On a Bubstt^uent day. July 12th, their Lordshipi^t’ Judgment was 
delivered by 

Sip R. P. Collier. —This is an appeal from a judgment of the Judicial 
Commissioner of Oudh, reversing a judgment of the District Judge of Lucknow. 

The plaintiff, a banker, sued to recover proprietary possession of a village 
on the oompletion of foreclosure proceedings with respect to a mortgage of it. 
The mortgage was dated 3rd May 1863, 17 years before the commencement of 
the suit; of the mortgagors, 17 in number, 11 survived, the remaining defendants 
being representatives of those who had died The mortgagee was Bajah Behari 
Lai, the father of the plaintiff. The deed of mortgage purports to be a security 
for the repayment within five years of Es. 4,851, with 12 per cent, interest, 
the receipt of [ 118 ] which sum is acknowledged, and it declares that if the 
principal and interest are not repaid within five years the instrument shall 
operateAas an absolute deed of sale. 

The principal sum is stated to be made up of debts due by the mortgagors, 
or otherwise secured by former mortgages, which tliey were to be provided with 
money to pay, of a balance due to the bank, and an advance of Rs. 1,356 “ for 
necessary expenses.” 

The plaintiff alleged default in the payment of the mortgage money, that 
the proper proceedings for foreclosure had been taken, and claimed possession 
of the land. 

The defendants denied that any consideration was given for the bond, and 
alleged that it was given only to secure advances which might be made to pay 
the costs to which the plaintiff' might be put by the prosecution of an appeal 
by two persons who had brought a suit against them, and failed in the lower 
Court, that no appeal was preferred, and that nothing was advanced. 

The issues stated were — 

(1) Did the defendants receive no consideration ? 

(2) Were the defendants induced to execute the deed by fraud and 
misrepresentation ? 

On the part of the plaintiff the mortgage was duly proved, which 
undoubtedly threw upon the defendants the burden of proving absence of 
consideration. ' 

The plaintiff further called witnesses to the actual payment of the 
consideration money when the mortgage was executed. He put in the former 
mortgages. He showed an entry in his books whereby it appeared that the sums 
due on the former mortgages were either advanced to the defendants or paid 
for them , that they owed the balance to the Bank stated in the mortgage deed, 
and received the amount stated to have been paid to them. Against this 
evidence the defendants called two witnesses who swore that they were present 
on the examination of the deeds, and that no money passed, but none of the 
mortgagors, of whom 11 were living, w^ere called to prove want of consideration, 
the pendency of the litigation, to meet the possible cost of which they alleged 
the mortgage to have been given, [116] or indeed any part of their case, which 
involved a charge of gross fraud against the bankers. The District Judge 
believed the evidence of the plaintiff, and gave judgment in his favour. 

This judgment was reversed by the Judicilii Commissioner on two grounds: 
1st, that the mortgage was without consideration ; 2nd, that the proper 
proceedings bad not been taken to effect foreclusure. • 

The finding of the Judicial Commissioner on the first point seems to have 
been mainly based on three considerations:— 

(l) That the entries in the books of the plaintiff contradict his story. 
Their .Lordships have Already intimated that in their view these entries 
confirm it. 
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(Sd fha^ the money was said to be advanced before the deed was 
registered. It is to be observed here that the transaction occurred in 1863, a 
year before the Begistration Act of 1864 came into force, which, for the firet 
time, provided that payment of the consideration of deeds might be made in- 
the presence of the Eegistrar at the time of registration and recorded by him— 
a practice which has since become common. As the banker was not a party 
to the deed, his presence before the Begistrar was not necessary, while that of 
the defendants was. If there is some force in the observation that it is 
strange that he should, after parting with his money, have entrusted the deed 
to the defendants to have it registered and receive it back from the Begistrar, 
on the other hand it is to be observed that the deed must at some time have been 
returned to the banker, as he produced it at the trial. 

(3) The absence of any demand of interest from the time of the n^rtgage 
money being due to the date of the suit, nearly 12 years, an obs^ation 
Certainly of some weight. 

On the whole, however, their Lordships are of opinion that the evidence 
preponderates on the side of some consideration having been received by the 
defendants, though how much was actually advanced to them in cash may 
admit of doubt. 

The second ground on which the Judicial Commissioner reversed the 
judgment of the District Judge presents a question of more difficulty. It was 
contended on the part of the appellant that, inasmuch as the defendants had 
in the Court [117] below rested their case solely on the absence of conside¬ 
ration for the mortgage, and had admitted in their written statement that they 
received some notice of foreclosure, and no issue as to the validity of the 
foreclosure had been raised in the Court of the District Judge, the defendants 
were precluded from questioning the regularity of the foreclosure proceedings 
before the Judicial Commissioner, although they took the point in their grounds 
of appeal; and that the Commissioner had no power to inquire into those 
proceedings. 

The proceedings necessary to effect foreclosure are thus prescribed in s. 8 
of Reg. XVII of 1806 .— 

“ Whenever the receiver or holder of a deed of mortgage and conditional sale may be 
desirous of toreoloaing the mortgage, and leiidenng the .sale conclusive on the expiration of 
the stipulated period, at any time subsequent before the smn lent is repaid, he shall (after 
demanding payment from the borrower or his representative) apply for that purpose by a 
written petition, to be presented by himself or by one of the authorized vakeels of the Court 
tu the Judge of the zillah or city in which the mortgaged land or other property may be 
situated. The Judge, on receiving such written application, shall cause the mortgagor or 
his legal representative to be furnished as soon as possible with a copy of it, and shall at the 
same time notify to him by a parwana, under his seal and official signature, that if he shall 
net redeem the property mortgaged in the manner provided for by the foregoing section within 
one year from the date of the notification, the mortgage will be finally foreclosed, and the 
conditional sale will become conclusive.” 

These provisions are not merely directory but imperative, prescribing con¬ 
ditions precedent to the right of the mortgagee to enforce forfeiture of the 
estate of the mortgages-, and have for their object to protect mortgagors, who 
are often (as in the present case) poor and ignorant men, from fraud and 
oppression on the part of money-lenders. Accordingly, both in the Courts of 
Iq^ and by this Board, it has been held that the prescribed procedure must 
be strictly observed. In the case of Norender Narmn S%ngh v. Dwarka Ldll 
Mwndn^ (L. 5 I. A,, 18 ; 1. L. B., 3 Cal., 397) it was held that the finding 
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of the Zillah Judge, in the foreolosure proceedings, that notice had been duly 
given to the mortgagors, was not even prtmd facte evidence of the Regulation 
having been complied with, and [IIB^ that the service of the petition for fore¬ 
closure and the parwana of the Judge in the form directed by the Regulation 
must be strictly proved. To construe the pleadings in the District Court as a 
binding admission that the respondents had received due notice, according to 
the Regulation of 1806, in the foreclosure proceedings, would be to apply to 
pleadings in India a stricter construction than is usual 

The Judicial Commissioner had the subject brought before him by the 
grounds of appeal, he had. power to take additional evidence, or to frame a 
new issue, which it is to be presumed that he would have done had it been 
necessary, and had the parties desired it. In their Lordships’ judgment he had, 
at the ISast, a discretion to inquire into the subject if he tliought fit, and they 
are not prepared to say that he exercised that discretion so wrongly that his 
judgment ought to be'reversed. 

Although the vakeel for the mortgagors appeared before the Judicial Com¬ 
missioner, argued the question of foreclosure, and adduced evidence upon it, it 
does not appear that anv application was made for the settlement of an issue 
on this question, nor was it suggested, nor is it now suggested, that further 
e^ddence of the regularity of the foreclosure proceedings was obtainable. 

The question remains whether, in the foreclosure proceedings, the provi¬ 
sions of the Regulation of 1806, with respect to the notification to be made to 
the mortgagor, were or were not duly observed. 

Several documents were put in, of which the following is a specimen :— 

“ TraTislation o£ Notice to Ishri, dated 30th March 1S7C 

“ (Signed) H. B. H. 

" Madhopersad, sou of Rajah Behan Jjal, Bahadur. Sahukai (banker) and Taluk- 

dar o£ Maurawan, etc ' ... ._ .... Platntiff, 

versui, 

“ 1, (lajadhar , 2, Jagan , 3, Matadin. son of Thakur , 4, Ishn, son ofllhaukal; 

5, Janki, son of Jewrakhan , G, Lalta , 7, Badloo, and 8, Bhagwandin, 
sons of Madari , 9, Sheo Charan , 10, Oauri , 11, Janki, and 12, Mathura, 
sons of Pem , 13, Kusahar, son of Baji , 14, Kalidin , 15, Rajwa, and IG, 

Sheo Singh, sons of Badri, 17, Sankata, minor son of Ram Sah.n, under 
the guardianship of his mother , and 18, B.ila, son of [1193 Bhawaiiidin, 

Brahmins, residents, and co-sharers of mouzah Bhadin, pargaua .ind tahsil 
. Purwa, in the district of Unao, mortgagors . Defendanft. 

‘ Claim —Foreclosure of mortgage of the entire village Bhadin in the pargana and 
tahsil Purwa, in the Unao district, under the terms of the deed of mortgage bv conditional 
sale, dated .3rd Maj- 186.3 A D for an amount noted below -S- 

“ Notice 

9 • 

“ To Ishn, son of Dhaukal, caste Brahmin, resident and sharer of mouzah Bhadin. 

“ Whereas plaintiff has filed in the Court an application for fpreclosure of mortgage in 
respect of village Bhadin described in the deed of mortgage by conditional sale, dated 3rd May 
1863, owing to non-performance of the conditions entered therein, notice of one year’s 
currency is hereby given to you, as laid down in s. 8, Regulation XVTl of 1806, that if you 
will not pay up the mortgage money with interast within twelve months and redeem the 
mortgaged property, the mortgagee shall, at the expiration of the period stipulated for, become 
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in virtue of the condition as regards non-rooeipt of the mortgage money and interest the 
absolute proprietor of the said village, and no objection whatever will thereafter be att^ded to. 

Bs. A. P. 


“ Principal mortgage money 
Interest 

Future interest for one year 
Costs 


4,861 0 0 
6,989 4 0 
589 9 0 
8 4 0 


Total... ... ... ... 12,376 10 0 

“ Dated the 30tb March 1876. 

“In Hindi. 

“ (Signed) IRHRI,’ Luinberdar, with pen of Gauri, 
Patwari, Witnessed by Gauri, Patwari.” 

H. B. H. are said to be the initials of the District Judge. 

The signature at the bottom is said to represent the receipt of the docu¬ 
ment by Ishri, one of the defendants, but when and where he received it is not 
very certain. 

The following is a sample of another set of notices, dated the 26th of 
April 1876 

“ By order of the Deputy Commissioner of Unao. 

“ Notice of Foreclosure of Mortgage 
“No. 59. Miscellaneous, Civil. 

[ISO] ‘ ‘ Madhoper.sad, son of Rajah Behan Lai. Bahadur, Banker, and Talukdar of 

Maurawan, etc. ... .. ... ... ... ... Plaintiff, 

versus 

“ Gajadhar, etc. (18 persons), residents of mouzah Bhadin, pargana and tahsil 

Purwa... . . ... .. ... .. ... Defendants. 

“Claim—Foreclosure of mortgage by conditional sale of the entire village Bhadin in 
lieu of Bs. 12,.365-6 in all 

“ Notice to Sheo Charan, defendant 

“ Whereas the plaintiff named above has put in a petition in this Court requesting that 
a notice of foreclosure of mortgage be issued to you, you are therefore directed to attend this 
Court, on 18th May of the current year, and take away the aforesaid notices, filed by the 
plaintiff after understanding their full purport, consider this urgent. 

" Dated this 26th day of April 1876, A I). 

“ (L .S.) (Signed) 

It would appear by this that the defendants are summoned to attend the 
Court on the 18th May, in order to receive a notice of foreclosure, and that 
consequently they had not received notice before. 

Accordingly on the 18th of May they attend the Court. 

The proceedings before the Court are headed:— 

“ Claim to foreclosure of mortgage of village Bhadin in lieu of Bs. 12,365-6. 
Application for the issue of notice of foreclosure for the term of one year.” 

The defendants objected to receiving the notice, on the ground of want of 
consideration for the mortgage. * 

A minute of the Court of the Deputy Commissioner, dated 19th December 
1876, is in these terms*:— 

“ Parties are present, the defendants, who were sent for, have appeared m person, 
while the plaintiff’s pleader is present for him ; notice has been delivered.” 

It has been contended that on that day at least the notices were delivered 
to the defendants, and that on that occasion they signed their names as having 
received them. 
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But what did they receive ? The document of 30th March ; none other is 
suggested, unless it be the document of the'26th of April, which is less favour¬ 
able to the plaintiff. 

‘This document of the 30th of March, however, is not a compliance with 
the Regulation. It is not a parwana under the seal and official signature of 
the Judge; it does not notify from C121] what date the year during which 
redemption shall be made begins to run, and it neither was nor purports to be 
a copy of the petition for foreclosure, the furnishing which to the mortgagor is 
deofared by this Board in the ca^e before cited to be essential. Their Lordships 
are therefore of opinion that the Judicial Commissioner was right in holding 
that the requirements of the Regulation had not been complied with, and they 
will humbly advise Her Majesty that his judgment be affirmed. 

Solicitor for the Appellant: Mr. T. L Wilson. 

Appeal dismissed. 


NOTES 

£ Where other formalities have been observed, the mere fact of the Judge’s initials being 
on tho parwana instead of his signature does not vitiate it —(1906) 29 All., 146 3 A L J., 
857 . (1906) A. W. N., 309 (310); (1907) P. R , 105 , cotitra (1893) 16 All., 59; (1888) P. R , 16. 
Strict compliance with the requirements of the Regulation should be established .—(1912) 
P. L. R , 121 . (1912) P. W R., 69 : 13 I. C., 621 (seals), (1907) P R , 46. 

„ (1903) P. R , 71 • (1903) P. L. B., 162 , (1902) P. R , 48 . (1902) P. L R., 63 , (1886) 8 

AU.. 388.6 A. W. N., 140 , (1888) 11 All , 164 9 A. W. N , 48 , (1906) 9 O. C 147 (149) ] 
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PRIVY COUNCIL. 

The Mh, 8th and 2Hrd July, 1884. 

Present 

Lord Watson, Sir B Peacock, Sir R P. Collier, Sir R Couch, 

AND Sir a. Hobohuse. 


Kahdas Mullick.Plaintiff 

versus 

Kanhaya Lai Pundit, and on his decease, 
Behary Lai Pundit and others.Defendants. 


[On appeal from the High Clourt at Fort William in Bengal.] 

Construction of gift, as to quantity of estate given—Limitation Act XV of 

1877, Sch. II, Arts. 134 and 144—Gift when dfieralive toithaut delivery 

of possession —Hindu laio. 

The rule as to the construction of the language iiJ which a gift is made, •independently 
of the “ Transfer of Property Act, " Act IV of 1882, (which may, or mav not, have been ox- 
preiised so as to lay down, in favour of absolute gifts, a rule more^positive), is that indefinite 
words of gift are calculated to convey all tho interest of the grantor, it being also necessary 
to,read the whole of an instrument in order to gather the intention. 

A gift being thus expressed,—“ I put a stop to my interest in those taluqs, and with¬ 
draw my enjoyment thereof, and I make them over to you ” Held, that this must be read 
with what preceded it, via., “ in order that you may perform those religious ceremonies, 
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celebrate the festivals satisfaotorily, an^ may provide for your own support, by having the 
property under your authority and control; ” and that the words of gift must be taken to 
be lunited by the purpose of the gift; the whole taken together showing that the donor’s 
intention was that the donee should take the property for life only. 

ffeld, also, that, oonsistently with the authorities in the Hindu law, a gift, where the 
donor supports it, the person who disputes it claiming adversely to both donor and donee, is 
not invalid for the mere reason that the donor has not delivered possession ; and that where a 
donee, or vendee, is under the terms of the gift, or sale, entitled to possession, there is no 
reason why such gift, or sale, though not accompanied by possession, whether of move>|[12S] 
able or immoveable property, (where the gift or sale, is npt of such a nature as would make 
the giving effect to it to be contrary to public policy), should not operate to give the donee, 
or vendee, a right to obtain possession. 

Appeal by special leave (obtained 16th December 1882) from a decree of the 
High Court, setting aside the judgment oi the Subordinate Judge of Cuttack, 
as to limitation, but, on other grounds, affirming his decree (30th June 1880), 
whereby the suit was dismissed. 

One of the questions raised bv this appeal depended on the construction of 
an tkramama of gift, another on the application of the law of limitation , and 
the third was whether a gift, where no possession of the property was trans¬ 
ferred to the donee, was valid or invalid. 

The property given was a ten-annas share in taluq Santiapur zilla 
Cuttack, which formerly belonged to Ramkuraar Biohmo, who having institut¬ 
ed a ded seba, or worship, and celebration of festivals, at Kona in the district 
of the 24-Purgana8, died some time before 1838, leaving an only son, Srinath 
Brohmo, and one widow, Ruttonmoni Dasi 

Srinath Brohmo died, without issue, in 1838, leaving an only widow, 
Bomasunderi Dasi, his personal representative Among his male relations, who 
expected to be heirs on the death of his widow, and of his mother Ruttonmoni, 
was Tarinicharn Brohmo, the father of the minor respondents. 

On the 13th of June 1841, Bomasunderi executed in favour of her mother- 
in-law, Ruttonmoni, an ikrarnama of gilt transferring her interest in Santiapur 
to Ruttonmoni, for the performance of the deb seba, and ceremonies. In 1865, 
in satisfaction of a decree oiitained against Ruttonmoni by another jierson, 
this interest was sold for Rs 17,800 to Kanhaya Lai Pundit, at an execution 
sale, and he obtained possession. 

Ruttonmoni died in 1867, and after her death Bomasunderi and Tarinicharn 
executed the tkramama, dated 1st February 1876, which occasioned the jiresent 
contention, giving the same property to Krishnaraohini Dasi, wife of Kalidas 
Mullick, the plaintiff-appellant This tkramama recited the former iktamama 
to Ruttonmoni executed in 1841, and stated that on her death the property 
had reverted to Bomasunderi and Tarini-ul23]cliarn. Krishnamohini died 
on the 4th November 1878, leaving the appellant, Kalidas Mullick, her heir 
and representative, who brought this suit against Kanhaya Lai, claiming 
possession of the ten-annas share of taluq Santiapur, under the ikrarnama 
of gift of 1st February 1876, and mesne profits for the three years prior to 
suit. Kanhaya Lai, for the defence, alleged title as purchaser of the rights 
granted by Bomasunderi to Ruttonmoni in 1841. He also set up limitation 
under-Act XV of 1877. A further defence was that Bomasunderi, who was a 
party-defendant, never having been in possession, the deed of gift executed by 
W was invalid. She, by her written statement, supported the plaint. 

The suit was dismissed by the Subordinate Judge of Cuttack. He was 
of opinion that, under the tkramama of 1841, Ruttonmoni took only a life 
ostatoi and that on her death the property reverted to Bomasunderi, whose 
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gift to the plaintiff was valid for her own lite. But he considered that the 
suit was barred under Art. 144, Sch. II of Act XV of 1877, " for the posses¬ 
sion of the objecting defendant was adverse to the trustee Ruttonnaoni, and, 
through her, also to Romasunderi, the person bv whom that trust was created, 
and, being so, was a bar to both, having commenced more than twelve years 
before the suit was brought.” 

The plaintiff appealed to the High Court, and the defendant filed a 
memorandum of objections to the appeal, to the effect that Ruttonmoni took 
an estate which was either absolute, or at least valid against Romasunderi, 
and those claiming through her ; this estate, also, having passed at the execu¬ 
tion sale. 

The High Court (CUNNINUHAM and Tottenham, JJ ) held that the 
ikrartiama of 1841 conveyed an estate for the life of Romasunderi, the donor. 
They said “The expressed object and motive for the ikiar was to provide 
for the performance of certain religious rites and festivals by Ruttonmoni, and 
for her support, both matters necessarily restricted to her lifetime Tlie 
grantor and grantee were both of them persons whose legal estate in the 
family property was for life only, nothing is said about the duration of the 
interest conveyed. It mav be that each party took for granted the tact that 
the interests with which they were dealing were life-interests only It is 
conceded that Romasunderi must be deemed to have conveyed at most only 
her own Iife-Cl24}interest, it follows, not unnaturally, that she may have 
intended only to deal with her mother-in-law’s life-interest, though she did not 
in express terms limit the grant to this, but left it to be inferred from the personal 
object of the grant, and the personal trust by which it Avas accompanied.” 

The Judges, having referred to the judgment of the Judicial Committee 
in Sreemutty Rahutty Dossee v. Stbchmider M11111 ck (6 Moo. I.A , 1), as 
showing “ the degree in which the circumstances of a Hindu widow should be 
taken into account, in construing instiuments in which she is concerned,” and 
having stated that they considered applicable the rules laid down m the Indian 
Succession Act, 1865, and the Transfer of Property Act, 1882, the latter Act, 
although not in force, enacting, in their opinion, what was “unquestionably 
the present law on the subject”' concluded thus Upon the whole, wo are 
of opinion that though some exjiressions in the deed favour the view that the 
intention of the deed was to create a trust estate, which expiied at Rutton- 
moni’s death , that intention is not sufficientlv indicated to justily us in 
setting aside the distinct and unconditional terms of the grant, and we think, 
therefore, that that grant must he deemed to have been, at any rate, of all the 
estate in the taluq, of which Romasunderi could dispose , and that accordingly, 
as she is still alive, Ruttonmoni’s interest has not expired , and that the 
present action must fail. Kanhaya Lai Pundit having died pending the appeal 
to the High Court, the respondent, Behari Lai Pundit, was substituted for 
him. 

On this appeal— 

Mr. T. II. Cowie, Q.C., and Mr. J T Woo'droffe, for the appellant, argued 
that, according to the true construction of the ikrarnama of the 13th .June 
1841, the whole life-interest of Romasunderi was not transferred to Rutton¬ 
moni ; but the former retained the reversion of her estate for life, as a widow 

* The Transfer of Property Act, 1882, (Act IV of 1882), s 8, provides that unless a 
different intention is expressed, or necessarily implied, a transfer of property passes forth¬ 
with to the transferee all the interest which the transferor is then capable of passing m the 
property and in the incidents thereof. 
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Begard being bad to the exprass objeot of the instrument of ClSS*! 13th 
June 1841, and the personal trust placed in Buttonmoni, it follow^ that 
the gift extended no further, and that Bomasunderi, on the death of the 
latter, in her lifetime, became entitled to the possession. The High Court had 
been in error in holding that Buttonmoni took anything but an interest for her 
own Ufe. The result was that Bomasunderi had been in 1876 in a position to 
make the gift. Neither Art. 134 *, nor 144, nor any provision in Act XV of 
1877, the Indian Limitation Act, could be applied. No purchase of Buttonmoni’s 
interest could afiect Bomasunderi’s , and the present suit, moreover, was brought 
when less than twelve years had elapsed from the date of Buttonmoni's death. 

Upon the question whether the gift of 1876, not having been followed by 
the delivery of possession, was valid, the affirmative was submitted. In gifts, 
under the Hindu law, equally with sales and mortgages, the necessity for the 
delivery of possession was only to prevent difficulties arising on the denial of 
the transaction by the donor, vendor, or mortgagor, and also to prevent 
competing claims. Here, however, no such question had arisen. The donor 
was a party supporting the donee’s claim against a third party. The texts in 
the Hindu law, when taken as a whole, did not'maintain, as an abstract 
proposition, tliat a gift without delivery of possession was void. 

Eeference was made to Latubhat Surchand v. Bhai AvtrU (I. L. B., 2 Bom , 
299) , Bihan Stngh v. Mussamat Parbutty Kooer (22 W. B., 99); Bishonatk Dey 
Roy v. Chunder Mohun Dutt Biswas (23 W. B., 165), Lokmath Gkose v. 
Jugobundhoo Roy (I. L. B., 1 Ca)., 297), Gungahurry Nundee v. Raghubram 
Nundee (14 B. L. B., 307, 313). 

Mr. R. V. Doyne and Mr. J. D. Mayne, for the respondent, contended that 
the interest of Buttonmoni, under which the respondent was in possession, was 
a valid and subsisting interest as against Bomasunderi and the appellant 
claiming under her. The law of limitation barred the suit. But, if it was 
inapplicable, the defence remained good that the plaintiff’s title was [1S61 
defective and invalid, because the tkramama of 1876 was not accompanied, or 
followed, by possession. 

Without admitting that Bomasunderi had been entitled to enter on the 
death of Buttonmoni, she, at all events, was not m a position to make, and had 
not made, a valid transfer by way of gift, which, according to Hindu law, was 
not effective without delivery of possession. 

Beference was made to the Mitakshara, chap. Ill, s. 6, paragraphs 2 and 
3 translated, 1 Wm. Mac., 217 ; Mayne, Hindu Law and Usage, paragraph 329 , 
also to Ktshto Soondcry Dabea v. Ranee Kishtovwtee (Marsh., 367); Ditqiu Dahee 
V. Mothura Nath Chattopadhya (I L. B., 9 Cal. 854) : Harjivan Anandrwm v. 
Naran Hartbhat (4. Bom H. C., A. C. J., 31), Girdhar Parjaram v. Da^'t 
Dulabhram (7 Bora. U. 0. A., C. J., 4); Kachii Bayajt v. Kachoba. Vithoba (10 
Bom. H. C., A. C. J , 491) , Rajah Sahib Perhlad Sein v. Baboo Budhoo Sing 
[12 Moo. I. A., 301, (306) j ; Ranee Bhobosoondree Dassee v. Issur Chunder DuU 

* [Art. 134 


DeB(»:iption of suit. 

Period of hmi - [ 
tation [ 

Time from which period begins 
to run. 

» 

To recover po^ses&ion of unmove¬ 
able property conveyed or bequeathed 
in tract or mortgaged and afterwards 
purohasod from the trustee or mort¬ 
gagee for a valuable consideration. 

Twelye years, i 

The date of the purchase.] 


m 
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(ll B. L. R., 36); Bai Surai v. Dalpatram Dayashankar [I. L. R., 6 Bom., 380 
(385)]. 

Mr. T. H. Oowie, Q. C., replied. 

On a subseqaent day (23rd July) their Lordships' Judgment was 
delivered by 

Bip R. Conch. —On the 13th of June 1841 Romasunderi Dasi, widow of 
Srinath Brohmo, executed an tkramama, which was in the following terms :— 

" To the most respectable Srimoti Ruttonmoni Dasi, widow of the late 
Ramkumar Brohmo, mother of the late Snnath Brohmo, inhabitant of Kona, 
pargana Havelisuhur.” 

“ This tkramama, executed in 1248 (1841 -42) by Romasunderi Dasi, widow 
of the deceased Srinath Brohmo, .inhabitant of Kona, pargana Havelisuhur, 
at present residing in Chitpur, in the district of 24-Purgannaha, showeth .— 

" That the taluqs comprised in the mouzahs mentioned in the annexed 
schedule, which were purchased in my husband’s name, and which are recorded 
in my name in the collectorate sheristas of the districts of Cuttack 
and Puri, are under your control, with all rights appertaining thereto; 
and you have been performing the deb seha, and have been entertaining 
religious mendicants, and have been celebrating the dole and durgutshub 
festivals (which were originally instituted by my deceased hus-ClBTjband 
and father-in-law), by residing in the house at Kona. In order that you 
may perform those religious ceremonies, celebrate the festivals satisfactorily, 
and may provide for your own support, by having the property under your 
authority and control, I put a stop to my interest (in those taluqs) and withdraw 
my enjoyment thereof, and I make them over to you, with this promise, 
that you may remove my name from the Collector’s sherista in respect of 
the taluqs named in the schedule, and you may have your name substituted for 
it; that you should have undisputed possession in the mofussil, that you should 
take the lowajima papers and the arrears of rent from the am las and officers 
appointed by me, that you should appoint men who are under your control to 
the oflioes of amlas, and through them you should collect rents from the tenants 
in the mofussil; that you should perform the above-mentioned nebas, and 
should provide for your support. I have no right or claim to the taluqs. If I 
advance any claim at any future time, such claim should be rejected. I have 
nothing to do with the profits and loss of the taluqs. You cannot claim any¬ 
thing from me. I have no claim against you. Wherefore, in health of body, in 
the enjoyment of my senses, and in calmness of judgment, I execute this ikrar. 
I shall never act in contravention of the terms of this tkrar. 

" The 2nd Assar of the above-mentioned year (13th June 1841). 


Schedule of the Taluqs. 

Mouzahs. 

“ Taluq Santiapur, etc. 

... 19 

Purchased Bhiti mehal 

1 

Mehad Lakhraj resumed 

1 

Taluq Berhampur ... ... ‘ 

1 

« 

22 

" Taluq Jhareswurpur 

... • 1 

Taluq mouzah Bangalpur, zilla Puri 

1 

Mouzah Durgadaspur 

• ... 1 


25 


Srinath Brohmo was the son of Ramkumar Brohmo and Ruttonmoni 
Dasi, and the taluqs mentioned in the schedules had been dedicated by 
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Ramkumar and Srinath to the service of two idols. Brinath died in 1838, having 
survived bis father, the date of whose death did not appear. On the 24th of 
December 1864 one Banchhanidhi Moharana, having obtained a decree against 
Euttonmoni on the 25th of February 1862, and having applied for a sale of a 
ten-annas share of the zamindary of the [128] taluq Santiapur, which was the 
share of Euttonmoni Dasi by virtue of the tkramama, the same was publicly 
sold, and the respondent Kanhaya Lai Pundit became the purchaser for 
Es 17,800 of the rights and interests of Euttonmoni therein, as appears by the 
sale certificate dated the 27th of January 1865. Euttonmoni died on the 16th 
of February 1867. On the 1st of February 1876 Eomasunderi and Tarinicharn 
Brohmo, who was then the presumptive heir on the death of Eomasunderi, 
executed a deed of gift to Krishnamolnni Dasi, the wife of the appellant, which 
is in the following terms ;— 

" This deed of gift, executed by Eomasunderi Dasi, widow of the late 
Srimoti Brohmo, inhabitant of Kona, pargana Havelisuhur, in the district of 
24-Pergunnahs, at present residing in Dandmal Sahi in Puri, and by Tarini¬ 
charn Brohmo, son of late Bhoyrub Chunder Brohmo, inhabitant of Kasto- 
danga, pargana Rajnuggar, sub-district Eanaghat, in the district of Nuddea, 
showeth :— 

“ That on the death of my husband, I, Eomasunderi Dasi, got possession 
by right of inheritance of his ancestral zammdaries, and thezamindariea which 
were recorded in his own name, and of the houses, etc. In order to pay off the 
debts incurred by my husband and father-in-law, I sold taluq Juggurnath 
Prosad, etc., of pargana Burjang, and taluq Rambhila of pargana Eandia Orgura, 
and taluq Mowajib appertaining to pargana Senawut, pertaining to Balasur 
district, to Monmohmi Dasi and Khettermoni Dasi and Doyamoni Dasi, and 
other taluqs to other persons. By this means I paid off the debts. As I am 
residing in this holy city, I made over to my mother-in-law, the late Rutton- 
moni Dasi, under the ihumama, d&ted 2nd Assar 1248 (14th June 1841), taluq 
Santiapur and the purchased mehal Dihi, and resumed mehal lakhra] pertaining 
to it, and taluq Berhampur, and taluq Jhareswurpur, and taluq Durgadaspur, 
etc., situate in the district of Cuttack, in order to provide thereby for the sebo 
of my husband’s ancestral idols, viz., Lukhi Narain and Sridhur, and for the 
maintenance and religious ceremonies of my mother-in-law, the late Euttonmoni. 
Accordingly my mother-in-law performed the scha of the idols and other duties 
till her death, which occurred in Falgun 1273 (February and March 1867). On 
her death those properties reverted to us But as those zamindaries, etc., were 
in disorder during my mother-in-law’s lifetime, after her death Eungomoni 
Dasi, the wife of the late Hunhur Brohmo, paid from her own funds for the 
seha of the above-mentioned idols. But she too is now unable to discharge 
those duties. And I am residing in this holy city of Puri. And T, Tarini¬ 
charn Brohmo, am also unable to keep up the seha of the idols; hence the 
seba of the idols has been interrupted. You are a near relation of ours. You 
are willing to undertake* the seha of the idols. We too are [129] pleased 
with you. We give the idols to you We give, of our own accord, taluq 
Santiapur‘and taluq Berhampur, zammdaries, and the brick-built dwelling 
house, and garden and lands and jamas, etc., in Kona, as described in 
tlie annexed aehediile, to you, and execute this deed of gift. From this 
moment you should* keep the idols under your control, take possession of the 
zamindaxies, etc., collect the rents, ‘ recover the zamindaries and other pro¬ 
perties, with mesne profits, from persons from whom they may be due since 
^e death of the late Euttonmoni Dasi, who was the mother-in-law of 
Eomasunderi Dasi, and the grandmother (by relation) of Tarinicharn Brohmo 
pay the revenue in the GoUectorate, and the rents to the zamindars and spend 



KANHAYA LAL PUNDIT, Ac. [1884] I.L.R 11 Cal. 130 


Rs. 1,200 a year, or Rs. 100 a month, for the seba of the idols. From this 
day we appoint you as the sebait of those idols. You, your sons, grandsons, 
and your heirs may keep up the seba of the idols and enjoy and possess the 
properties named hereinafter. But you and your sons, grandsons, and other 
heirs will not have the right to alienate those properties bv sale or gift. If at 
any time we or our heirs claim these properties such claim should be rejected. 

Tbe idols given by this instrument were handed over to the grantee. But 
as regards the land, Kanhaya Lai Pundit was at this time in possession, 
claiming to be so by virtue of his purchase on the 24th of December 1864, 
and when Krishnamohini Dasi attempted to take possession she was prevented 
by his servants. She died on the 4th of November 1878, having made her 
will, whereby she appointed hef husband, the appellant, and one Behari Lai 
Mitter her executors, and directed that the appellant should, during his life, 
perform the worship of the two idols and manage the entire estate. On the 
23rd of November 1878 the appellant alone proved the will, and on the 18th 
of December 1878 he brought a suit to recover possession of the ten-annas 
share of the taluq Santiapur against Kanhaya Lai Pundit as the principal 
defendant, but also making Bomasunderi and the minor sons of Tarmicham 
who had died, defendants Bomasunderi, by her written statement, admitted 
the plaintiff’s claim, and said that she and Tarinicharn, who was her 
reversionary heir, as also of her husband, made an absolute gift of the 
zamindary in claim and the ancestral deb seba to Krishnamohini Dasi. She 
was also examined as a witness and cross-examined, when she identified 
the deed of gift and asserted the fact of conveyance to Krishnamohini. 
Kanhaya Lai in his written statement set up various [130] grounds of defence, 
including the law of limitation, and also that “Bomasunderi was never in 
possession of the disputed property , hence the deed of gift executed by her is 
of no use, and is invalid.” 

The Subordinate Judge of Cuttack held that the possession of Kanhaya 
Lai was adverse to Ruttoninoni, and through her also to Bomasunderi, and 
that Art. 144 of Act XV of 1877 was applicable, and as the possession com¬ 
menced more than twelve years before the suit was brought it was beyond 
time. On this ground he dismissed the suit, but in case the Appellate Court 
might take a different view of the question of limitation he gave his opinion 
that Ruttonmoni, under the deed, only acquired a life interest, and that on her 
death the property would revert to the creator of the trust. 

The High Court at Calcutta on appeal held that the “ grant must be 
deemed to have been at any rate of all the estate in the taluqs of which 
Romasunderi could dispose,” and that as she was still alive Buttonmoni's 
interest “ had not expired.” On this ground they affirmed the decree. The 
objection in the written statement that Romasunderi was never in possession 
of the disputed property, and that the deed of gift was consequently invalid, 
was not noticed by either Court. • 

The questions in the present appeal are clearly stated in the reasons at 
the end of the respondents’ case. , • 

“ (1) Because the deed of gift, which is tbe basis of tbeplawtifl’s title, is 
utterly invalid, inasmuch as tbe donor was out of possession, and no posses¬ 
sion was ever given to the donee. • 

‘‘ (2) Because the interest of Ruttonmoni, under which this respondent 
(Behari Lai, the representative of Kanhaya Lai, who has died pending this 
appeal) was in possession, was and is a valid and subsisting interest as against 
Romasunderi and the appellant, who claims under her. 

“ (B) Because the suit was barred by the law ot limitation.” 
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Their Lordships will first consider the second question. That depends 
upon the construction of the tkrarnama. 

The rule laid down in the Indian Succession Act must not be applied to it, 
because it is not a will, nor the rule laid down in the Transfer of Property Act, 
because that was not in force until [ISl]) a later date. It is not necessary to 
decide whether the Transfer of Property Act enacts what was unquestionably 
the law before. The rule of law was that indefinite words of gift were calculated 
to convey all the interest of the grantor, but that it was necessary to read 
the whole instrument to gather the intention. It is a question to be decided 
when it arises, whether the framers of the Act have not, consciously or other¬ 
wise, so expressed themselves as to lay down a more positive rule in favour of 
absolute gifts In this case the intention must be collected from the whole of 
the instrument. The words, “ I put a stop to my interest (in those taluqs), and 
withdraw my enjoyment thereof, and I make them over to you,” must be read 
in connection with the words which precede them,—“ in order that you may 
perform those religious ceremonies, celebrate the festivals satisfactorily, and 
may provide for your own support by having the property under your authority 
and control.” It appears to their Lordships that the indefinite words of gift 
must be limited by the purpose of the gift, and that it was Bomasunderi’s 
intention that Ruttonmoni should take the property only for her life. 

It will be convenient to consider next the question of limitation. The 
learned counsel for the respondent relied upon Arts. 134 and 144 of Act XV of 
1877. The former applies to suits to recover possession of immoveable property 
conveyed or bequeathed in trust, or mortgaged and afterwards purchased from 
the trustee or mortgagee for a valuable consideration. Their Lordships inti¬ 
mated in the course of the argument that the purchase at the sale in execution 
of the rights and interests of Ruttonmoni could not as between the purchaser 
and Romaaunderi be considered to fall under this Article. Article 144 gives 
twelve years from the time when the possession of the defendant becomes 
adverse to the plaintiff. During Ruttonmoni’s life possession was not adverse 
to Romasunderi (the plaintiff’s title began long after), and tbe suit was brought 
on the 18th of December 1878, within twelve years of her death. 

It remains to consider the third question. In the respondents’ reasons it 
IB broadly stated that the deed of gift was utterly invalid, inasmuch as the 
donor was out of possession, and no possession was ever given to the donee. 
But it must be observed ri323 that in this case the dispute as to the validity 
of the gift is not between the donee and the donor oi a person claiming under 
her. The donor is a defendant, and affirms the validity. The person who 
disputes it claims adversely to both Several authorities were quoted in 
support of the respondents’ contention, and it is necessary to see how far they 
are applicable to sucfc a suit as the present. Harjivan Anandram v. Naran 
Hanbhai (4 Bom. H. C., A, C. J., 31) was cited to show that a gift of land was 
not complete by Hindu law without possession or receipt of rent by the donee. 
It came before the High Court on a special appeal. The suit was to recover 
two bighas of land from the defendant who held it as tenant. The Assistant 
Judge on Appeal from the MuiAiff' found that the land in dispute had been 
given to the plaintiff by one Bapu, but that the gift had never been completed 
by a transfer or delivpry of the property, and the donor Bapu then denied the 
gift ? altogether, and he held that the gift, never having been completed, the 
promise to give was null and void. It would seem from the statement of the 
defence that the tenant had continued to pav rent to the donor. The High 
Court affirmed the decree. It is not necessary to set out here the authorities 
which were quoted It is sufficient to say that, with the exception of the 
passage from the Mitakshara, they all show that the reason for delivery being 
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necessary is that the gift may not be resumed. This appears very clearly from 
the text of Yajnyawalcya, Dig., Book 2, v. 32, where it is said, “ Let the 
acceptance be public, especially “ of immoveable property, and delivering what 
may be given and has been promised, let not a wise man resume the donation.” 
The last sentence of the passage in the Mitakshara is omitted in the report, but if 
the whole is read in connection with the preceding clause of the section it seems 
to have reference to the comparative strength of a title with possession and a 
title without it. The case differs most materially from the present, where the 
donor has done all she can to complete the gift and is a party to the suit and 
admits the gift to be complete. Another of the cases cited is Gii dliai Pnija) am v. 
Daj^ Dulabhram (7 Bom. H. C., A. C. J , 4). There the plaintiff brought a suit to 
compel [1833 the defendants to pull down a partition wall which they had 
built between their property and the plaintiff’s, and to restore certain ground 
which they had encroached upon The plaintiff alleged that he had purchased 
the ground by a deed of sale It was found that the plaintiff bought the house 
and land in question after the supposed encroachments were made, and they were 
sold to him according to measurements in a former bond which was not before 
the Court. The High Court quoted the judgment of this Board in 12 Moore 1. 
A., 306 (which will be presently noticed) as applicable to the case, liut they 
decided it on the ground that the plaintiff' had given no evidence to show wiiat 
was the extent of the land which the deed of sale purported to transfer to him, 
and there was nothing to prove that the old boundaries included the site in 
dispute. The head-note to the report takes no notice of this, and represents 
the case as decided upon the ground that, by Hindu law, it is requisite that 
the vendor should at the time of sale he in possession of the property 
sold. It was clearly not decided upon th^t ground, and the inaccuracy of the 
head-note has led to the case being treated as an authority for what was 
not decided in it. These cases have been noticed somewhat fully on account 
of the judgment of the Bombay High Court in Kachu Bayaji v Kachoba 
Vtthoba (lO Bom. H. C., A. C. J., 491), whicli was quoted for the respondent. 
There, in a suit to recover possession of a house and land, it was held that by 
Hindu law a change of possession is necessary to complete the sale of it, and 
that it could not be supplied where the vendor had no jiossessiou to deliver. 
The judgment contains the following passage “ It is peifectlv clear from the 
proceedings that, at the date ol this transaction (the sale), the liouse was not 
in possession of the defendant Magan. The vendoi therefore sold what he 
could not sell according to Hindu law, as laid down in Ihujimn Aiuinidtam v. 
Naran Hanbhai (4 Bom. H. C , A C. J., 31) The texts tlieie cited make a 
transfer of possession equally necessary to the completion of a sale as of a gift, 
and the delivery of possession of things having a material existence is regarded 
by the Hindu law as essential to their legal transfer Bflch appears to be the 
principle of the decision in [1343 Ginlhtu ]\njainiii v, JMjt Dalabhiam, 
(7 Bom. H. C., A. C. J., 4) Tiiere appears in this tp bo a imsuppreliension us 
to both cases. In the former, the question was wliether a gift was complete 
without delivery. No law was laid down as to a sale, and only one of the texts 
cited mentioned a sale. That is the passage frPm the Mitakshara. * As to the 
latter case, it has been shown what the true ground of decision was. 

Their Lordships will now consider the two judgraentg of this Committee 
upon which the respondents ’ counsel relied In Ea^ah Sahih Perhlati Sein v. 
BaBoo Budha Sing (12 Moo. I. A., 306) it is said “They (the Judges of the 
Sudder Court) seem to have ruled that the effect of the execution of a bill of 
sale by a Hindu vendor is, to use the phraseology of English law, to pass an 
estate irrespective of actual delivery of possossion, giving to the instrument 
the effect of a conveyance operating by the Statute of Uses. Whether such a 
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construotiion would be warranted in any ease is, in their Lordships ’ opinion, 
very questionable. It is certainly not supported by the two oases dted in the 
judgment under review, in both of which actual possession seems to have 
passed from the vendor to the purchaser. To support it the execution of the bill 
of sale may be treated as a constructive transfer of possession. But how can 
there be any such transfer, actual or constructive, upon a contract under 
which the vendor sells that of which he may never establish a title ? The bill 
of sale in such a case can only be evidence of a contract to be performed %n 
futuro, and upon the happening of a contingency, of which the purchaser may 
claim a specific performance if he comes into Court showing that he has him¬ 
self done all that he was bound to do.” The suit was brought by the 
purchaser against the vendor, and their Lordships held upon the facts that the 
purchaser had not done this, and that the contract had become incapable of 
being performed according to the true meaning and intent of the Contracting 
parties. 

In the other case, Banec Bhofmcondree Dassee v. Issur Chtmder Dtiti 
(ll B. L. R., 36), the suit was based upon a deed executed [1353 by 
Jogessur Ghose in favour of the plaintiff. In the judgment, their Lordships, 
after quoting what was said in the former case, say ' “ Having regard to this 

case and to the provisions which have been referred to of the deed, their Lord- 
ships are of opinion that it did not operate as a present transfer of the property, 
but as an agreement to transfer so much of it as might be recovered in a suit 
to be instituted to which both Jogessur Ghose and the plaintiff were to be 
parties. ” 

Neither of these decisions is applicable to the present case. The ground 
of them is that the plaintiff was not entitled under the terms of the contract 
of sale to possession. In this case the appellant is under the terms of the 
gift, and a.ccording to the construction which their Lordships have put upon 
the ikrarnama, entitled to possession, and their Lordships see no reason why a 
gift or contract of sale of property, whether moveable or immoveable, if it is 
not of a nature which makes the giving effect to it contrary to public policy, 
should not operate to give to the donee or purchaser a right to obtain posses¬ 
sion. This appears to be consistent with Hindu law On the principle 
contended for by the respondent, so long as he prevents the true owner from 
taking possession, however violently or wrongfully, that owner cannot make 
any title to a grantee Mr, Maync earnestly contended that what is said in 
the books about the completion of a gift by possession is founded on a public 
policy relating to land and analogous to the feudal rule requiring investiture 
or livery of seisin. But the texts relate to moveables as well as to land , and, 
with one not very clear exception, they relate to intended gifts which it is 
contemplated that the donor may take back until they are perfected. They 
appear to rest on a principle which has nothing to do with the feudal rules 
and the European analogy to which is rather to be found in the cases relating 
to voluntary contracts or tranifers, where, if the donor has not done all he 
could to perfect his contemplated gift, he cannot be compelled to do more. In 
this case, the donor has, in fact, done all she could, and, as she still desires to 
support her gift, there is no question of compelling her to do more. The 
respondent has failed on all the grounds, and the appellant is entitled to 
possession of the property in suit with [136] mesne profits, Their Lordships 
will therefore humbly advise Her Majesty to reverse the decrees of both the 
lower Oourts, and to decree that the plaintiff is entitled to possession of the 
property in suit, together with all the costs incurred, and to be incurred, in the 
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lower Courts, and to remit the case to the High Court to pass such a decree 
for mesne profits as it may consider the plaintiff to be entitled to. 

The Eespondent, Behari Lai Pundit, will pay the costs of this appeal. 
Solicitor for the Appellant: Mr. T. L. W^lsan. 

Solicitors for the Eespondent Behari Lai Pundit. Messrs. Barrow d Bogers. 

Appeal allowed. 

- I 

NOTES. 

[ HINDU LAW OF ALIENATIONS—POSSESSION— 

If the donor hdd done all he could, the mere non delivery of possession does not render the 
gift invalid :—(1902) 27 Bora , 31 virhere previous authorities arc discussed , (1904) 29 Bom., 
42.6 Bom., L, R., 687 , (1886) 9 Bom., 324 where (1882) 6 Bom , 380 was deemed to have 
been overruled by 11 Gal., 121 

See also (1896) 11 C P. L. R , 11 (12) , (1891) 5 C. P L. R , 63 (64) , (1901) P R , 45 ; 
(1906) P. R., 45 . (1901) P. L. R. 21, (190.3) P R. 75 , (1899) 2 Bom. L R. 69 , (1892) 20 Cal , 
464 , but see as regards this 27 Bom., 31 , (1899) 27 Cal., 242 , 

Accordingly when there was a title by estoppel created bv a mortgage of non-existent 
property, the mere fact of want of possession did not prevent the mortgage attaching to the 
property when it passed to the mortgagor under a sale-deed —(1907) 7 C. L J , 387 Follow¬ 
ing this case, a gift of immoveable property by a Hindu donor was upheld when after his 
death his heir had given possession —(1892) 17 Bom., 486. A mortgage by a Hindu 
unaccompanied by possession when unregistered was upheld in (1893) 18 Bom , 332. 

In (1901) 26 Bom., 449 the settlor did absolutely nothing towards effecting the transfer of 
property and the trust was not upheld. 

As regards applicability of the Transfer of Property Act 1882, see (1890) 12 All , 523 

This ease was by analogy applied to the Mahomedan law of gifts under which seisin is 
required. In 11 Gal., 121 “ it is stated that the principle on which the rule ro.sts has nothing 
to do with feudal rules, and that the European analogy is rather to be found m the cases 
relating to voluntary contracts or transfers, where, if the donor has nut done all he could to 
perfect his contemplated gift, ho cannot be compelled to do more In this case, it appears to 
their Lordships that the lady did all she could to perfect the contemplated gift, and that 
nothing more was required from her The gift was attended with the utmost publicity, the 
hibanatrui itself authorises the donees to take possession, and it appears that in fact they did 
take possession. Their Lordships hold, under those circumstances, that there can be no 
objection to the gift on the ground that Shah/iadi had not possession, and that she herself did 
not give possession at the time.” See also (1911) 36 Mad., 120, (1^899) 23 Bom , 682 , contra 
(1888) 13 Bom., 156. 

In (1902) 30 Gal., 265 (275) this case was distinguished , There, “ the subject-matter of 
the contract was property not only not in the possession of the transferor, but was property 
to which the transferor might never establish a title, namely, a title to redeem. The document 
provides that a suit was to be brought to redeem thiJ property and upon po9session being 
recovered the rents agreed upon should become p.ayablc, ” “ the document was not operative 
in effecting a present transfer of the property leased but was only a contract to be performed 
in future.” 

II. LIMITATION— 

Applicability of Art 1.34 of the Limitation Act 1877, See (1894) 19 Bom. 140; (1899) 9 M. 
L. J. 93: (applicability to involuntary sales), 9 All , 97 ] 
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1 11 Cal., 1181 

PRIVY COUNCIL. 


The 2nd July, 1884. 

Present: 

Lord Watson, Sir B. Peacock, Sir R. P. Collier, and Sir A. Hobhouse. 


Ganga Pershad Sahu.Defendant 

vcr&UH 

Gopal Singh.Plaintiff. 

[On appeal from the High Court at Port William in Bengal.] 


Equitable giounds of setHng aside sale in execution. 

Where a sale in execution took plaoc under an order obtainod, notwithstanding a consent, 
on the part of the decree-holder’s pleader, to a petition by the judgment-debtor fur a post¬ 
ponement, the petition so consented to, having been, by mistake, afterwards presented to, 
and filed by the judgment-debtor in the wrong court, held that the judgment-debtor w.IiE enti¬ 
tled to a decree in a suit brought to have the sale set aside, no title having passed thereby. 

Appeal from a decree (13th December 1881) of the High Court, substan¬ 
tially affirming, with a modification in its terms, a decree (12th April 1880) 
of the Subordinate Judge of Tirhoot. 

The question on this appeal arose out of the postponement, by consent, 
of a sale in execution of a decree. 

The-appellant held a decree, dated 5th July 1876, against the resjxmdent, 
for Rs. 9,163, with interest and costs, and in execution the property now in 
suit, consisting of eight mouzahs of land of the value of Rs. 51,000, was 
attached, and advertised for sale, on December 15th, 1877 Upon that day the 
appellant and respondent agreed to postpone the sale for two months. 

Cl37] In pursuance of this agreement a petition was signed by the re¬ 
spondent and his pleader, praying that the 15th February 1878 might be fixed 
as the day of sale. This was also signed by the pleader for the appellant, as 
consenting to the prayer of the petition, with the condition “ provided that 
the attachment should continue." 

This petition was presented to the wrong Court; that is, to the First 
Subordinate Judge, instead^of to the District Judge, who had made the decree, 
and was charged with the execution thereof. The First Subordinate Judge 
made the order applied for. 

• • 

The District Judge, knowing nothing of any order of postponement, pro¬ 
ceeded with the sale in the absence of the respondent, who had left in the belief 
that the sale had beeir postponed. The appellant was present, allowed the sale 
to proceed, and himself became the purchaser of all the mouzahs for Rs. 7,000 ; 
and was put into possession. 

On the 10th December 1878 the respondent sued in the Court of the 
Subordinate Judge to have the sale set aside, and to obtain possession of the 
property. The Court of First Instance made a decree in favour of the plaintiff', 
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on the ground that the defendant had taken “ unconscionable advantage ” with 
reference to the execution sale. The Subordinate Judge found that the defend¬ 
ant was aware of the plaintiff’s mistake , and that the property had been sold 
for much less than it would have fetched m an ordinary way. It was decreed 
that the plaintiff should obtain possession of the property upon paying to the 
defendant the sum under the decree, without interest, within a period of two 
months, and that the defendant should retain the profits realized by him in 
lieu of interest. 

On appeal, the High Court (Mitteb and Maclean, JJ.) in effect, affirmed 
this decree, observing that the facts were, in many respects, similar to those in 
Bajmohun Gossam v. Oourmohun Oossain (8 Moo. I. A 91), and that the princi¬ 
ple applied there was, in their opinion, applicable here. 

They, however, varied the decree of the Court below, and, having regard 
to the fact that the plaintiff owed money, under a decree, to the plaintiff’s 
father as well as to the plaintiff, directed as [138] follows- “That on the 
plaintiff’s depositing “ in Court, or paying to the defendant and his father 
within two months from this date, the^ money still due to them under their 
decrees, with interest at the rate provided in those decrees up to the date when 
the process for delivery of possession of the disputed property was executed, the 
defendant do reconvey the property in suit to the plaintiff. Each party to bear 
his own coats both in this as well as in the lower Court We allow no interest 
upon the decrees aforesaid from the date of delivery of possession, because we* 
are of opinion that the defendant, having enjoyed the profits of the property in 
dispute, is not entitled to charge interest upon the decrees as well. The plaint¬ 
iff will not be entitled to claim any wasilat in any future suit from the defend¬ 
ant for the period during which he may have been in possession." 

On this appeal— 

Mr. T. H. Cowie, Q. C., and Mr. C. W. AratJiom, for the Appellant, argued 
that the Courts below were wrong in deciding that the respondent was entitled 
to relief in equity. 

Mr. H. Coweil, for the Bespondent, submitted that with regard to the facts, 
as found by the two Courts below, the appellant could not, in equity, be allowed 
to retain the advantage of his purchase. 

Their Loi-dships’ Judgment was delivered by 

Sir B. Peacock. —It appears to their Lordships in this case that the 
Judges of the Court below were right in ordering the sale to be set aside. The 
only question is as to the terms upon which it ought to he set aside , and in 
this respect their Lordships think that substantially the High Court was right. 
The time fixed by the High Court was two months from the 13th December 
1881. In consequence of this appeal having been preferred that time has now 
expired, and the date must be altered. It appears also to be uncertain what 
is the amount due to the defendant and his father under the decrees which are 
mentioned by the High Court. 

» • 

Their Lordships think the decree should be varied so as to meet those 
circumstances. They will humbly advise Her Majesty to order that the case 
be remitted to the High Court to cause the amount due to the defendant and his 
father under the [13^ decrees referred to in the decree of the High Court, with 
interest at the rate, and up to the time, mentioned in the decree of the High 
Court to be ascertained ; and that upon the plaintiff’s depositing in the lower 
Court or paying to the defendant and his father, within two months from the time 
of that ascertainment the amount so ascertained to be due, the defendant do 
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reconvey the property in suit to the plaintiff, the said plaintiff not being 
entitled to claim from the defendant any wasilai for the period during which 
he may have been in possession of the property. In all other respects the 
decree of the High Court ought to be affirmed. 

The Appellant must pay the costs of this appeal 

Solicitor for the Appellant: Mr. T. L. Wilson. 

Solicitors for the Eespondent: Messrs. Barrow tt Rogers. 

Decree varied. 


NOTES. 


[In (1909) 13 C W. N. 710 there is a full discussion of the qestion when a sale in 
execution should be set aside In that case it was held on a review of the authorities, that 
when a sale has taken place on the basis of a satishod decree, the satisfaction of which has 
been certified to the Court, the sale is void and ineffective to pass any title even to a bona 
fide purchaser for value without notice 

In (1890) 17 Cal., 769 the majority of the Pull Bench hold that a separate suit would 
not'lie to set aside a sale. At page 775 of the report, with reference to this case it was 
observed, “In fact, the sale (in 11 Cal , 136) was not invalidated but was affirmed by the 
order, for reconveyance was ordered on terms to be fulfilled by the plamtiS On reference to the 
paper-book,it appears that those terms were contained in an agreement between the parties mode 
'after the sale, and that one of these terms was the payment by the plaintiff to the defendant 
and his father of money due under a former decree, which had no connection whatever with 
the sale, or With the suit in which the sale had taken place “1 


[11 Cal. 1S9] 

APPELLATE CIVIL. 

The 25th November, 1884. 

Pbesent• 

Mb. .Justice Mitteb*and Mr. Justice Nobris. 

Hafiz Abdul Kurrim.Defendant 

versus 

Sri Kiesen Rai.Plaintiff. ' 


Civil Procedure Code—Act XIY of 1882, s. 568—Additional evidence. 

Where the lower Appellate Court allows additional evidence to be taken, though it is 
not satisfied that the evidence is necessary under clause (a) or clause (6) of s. 568 of the Code 
of Civil Procedure, the High Courf will interfere, but where this does not appear to be the 
case, and there is simply an omission on the part of the Appellate Court to record its reasons 
for allowing additional evidence to be taken, the High Court will not interfere. 

In this oasts the plaintiff, Sri Kissen Rai, alleged that the defendant, Sunker 
Pandey, together with one Bhuruk Nath Pandey and one Nund Kishore 

* Appeal from Appellate Decree No. 505 of 1884, against the decree of J. Tweedie, Esq., 
Judge of Shahabad, dated the 13th of February 1884 affirming the decree of Baboo La] Gopal 
Bon, Second Munsiff of Arrah, dated the 21st of February 1881, 
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Pandey, owoed a transferable guzashter tenure, of which the defendant Syed 
Bnorudduja was the zamindar. On the 6th of May 1874, Sunker Pandey 
mortfiaged his share of the tenure, an eight-annas share, to the plaintiff; 
Bhurnk Nath Pandey [140] and Nund Kishore Pandey also mortgaged their 
eight-annas share to the plaintiff by a separate deed. These mortgages were 
zuripeshgt, and under them the plaintiff took possession of the tenure and 
continued paying rent therefor up to May 1880. The plaintiff'went on to statethat 
on the 8rd of October the defendant Budrudduja obtained a decree for arrears 
of rent for the years 1285 and 1286 against Sunker Pandey, directing that 
Khas possession of the land be made over to the latter unless the decretal 
money were paid within fifteen days. The money was not paid, and Budrudduja 
entered into possession, thereby dispossessing the plaintiff, who, in consequence, 
brought the present suit. The plaintiff charged that the decree of the 3rd of 
October 1879 had been fraudulently and collusivelv obtained by the defendant 
Budrudduja. 

The Court of First Instance gave the plaintiff a decree, which was reversed 
on appeal by the District Judge The latter found that the decree of the 3rd 
of October 1879 was neither fraudulent nor collusive, and, believing himself 
bound by the terms of the decree, declined to go into the question whether it 
was a proper decree to pass assuming the tenure to be a transferable one. ^On 
appeal to the High Court the case was remanded to the lower Appellate Court" to 
try the question whether the tenure is transferable or not.” On remand the 
Judge found the evidence on the record wholly insufficient to establish transfer- 
ability, but allowed additional evidence to be given on the point, so that the 
order of remand might be '* carried out in the way most favourable to the 
appellant before the High Court.” Ultimately the Judge found that the tenure 
was transferable, and gave the plaintiff a decree. The defendant Hafiz Abdul 
Kurrim, the successor of Budrudduja, appealed to the High Court. 

^aXm-Chunder Moidhub Ofeoseand Babu Snhgianv Stngh for the Appellants 
contended that the additional evidence was not properly before the District 
Judge, because it was not taken in accordance with the provisions of s. 568 of 
the Code of Civil Procedure. 

fiabu Mohesh Ghund&i' Chowdhry for the Eespondent 

The Judgment of the Court was delivered by 

[141] Hitter, J.— The question Which the District Judge in this case 
was called upon to decide by the remand order of this Court was, whether the 
tenure, to which the lands in dispute in this case appertain, is transferable 
or not. 

The District Judge says . ** I have gone over the evidence as it now stands 
and find that it is wholly insufficient to establish transferability, but I allow 
additional evidence to be given on the point, so that the order of remand may 
be carried out in the way most favourable to thp appellant before the High 
Court.” Then he caused additional evidence to be taken under the provisions 
of 8. 568 of the Code of Civil Procedure by the Second Munsiff of Arrah. 

When this evidence was returned, the District Judge, after taking it into 
consideration along with the evidence already on the record, has come to the 
conclusion that the tenure is transferable. He has accordingly, in accordance 
with the directions in the remand order, decreed the plaintiff’s suit dismissing 
the appeal before him. 

If the evidence thus taken was properly before the District Judge, there is 
no ground for interference, but it has been contended before us that that 
evidence was not properly before the District Judge, because it was not taken 
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in accordance with the provisions of s. 568 of the Code of Civil Procedure. 
Section 568 says : “ The parties to an appeal shall not be entitled to produce 

additional evidence, whether oral or documentary, in the Appellate Court. 

t if! * 

“ Whenever additional evidence is admitted by an Appellate Court, the 
Court shall record on its proceedings the reason for such admission.” The 
corresponding section of the Code of 1859 was s. 355. The provisions of that 
section and s. 568 are substantially the same. In the decision of the Judicial 
Committee in Gunga Gob?nd Mmidul v. Collector of the 24i-Pergunnahs [11 
Moo. I. A., 345 (368)] it was laid down that the recording of reasons by the 
Appellate Court for receiving additional evidence is not a condition preo^ent 
to the reception of that evidence. 

[142] In Beharee Ball Nundec v. Troyhickho Moyee Bmmonee (12 W. R., 
223) Mr. Justice Mabkby makes the following observations with reference to 
the decision of the Judicial Committee just referred to. “ The Privy Council 
have held, as seems to me they must hold, that this section does not make 
the act of the Judge in recording the reasons for receiving the evidence a con¬ 
dition precedent to the reception of the evidence (Sutherland’s Privy Council 
Judgment, page 68); but this Court has nevertheless held in some cases— 
Juggobundhoo Deb v. Oolttck Chunder Holdar (10 W. R., 228), Joog Maya 
Debia v. Bam Chunder Chatterjee (10 W. R , 378)—in special appeal, that 
the evidence has been improperly received, and has on that account set aside 
the decision 1 imagine that these cases rest upon the ground that it was 
considered that there the Judge below had never considered the matters at all 
with reference to the provisions of s. 355, and had never decided upon that 
section that the evidence ought to have been received. One of them is so 
explained by Mr. Justice Hobhousb in Special Appeal No. 666 of 1869. I do 
not at all question the authority of these decisions, but I am not prepared to 
go to the length of saying that in this case the Judge has not considered the 
matter in accordance with the law. He says ho considers that it is proper to 
ascertain the point of fraud, or no fraud, with reference to the documents 
then produced for the first time. If it were necessary to record the reason for 
the reception of the new evidence legally admissible, the Judge has not done 
so. But as it is conclusively stated that this is not necessary, then, I think, 
we have nothing before us which will justify us in saying that the Judge has 
acted erroneously. This seems to rae'to be in accordance with the view taken 
by BayLEY and Hobhouse, JJ., in the Sjiecial Appeal No. 668 of 1869 in' 
which decision I concur.” 

The result of these decisions seems to me to be this, that where the 
Appellate Court, though it is not satisfied that the evidence is necessary either 
under clause (a) or clause (b) of s. 568, still allows additional evidence to be 
taken, the second Appellate Court [143] will interfere; but where this does 
not appear to be the case, «nd there is simply an omission on the part of the 
Appellate Court to record its reasons for allowing additional evidence to be 

taken the second Appellate Court will not interfere. 

• • 

Now, in this case, we cannot say upon the judgment that the District 
Judge was of opinion that there was no substantial cause for taking additional 
evidence within the meaning of clause (b) of s 568. No doubt, he says that 
he " allows additional evidence to be given on the point, so that the order of 
remand may he carried out in the way most favourable to the appellant before 
the High Court.” This observation no doubt is entirely based upon a misappre¬ 
hension of the purport of the remand judgment. The remand judgment simply 
directed him to decide a particular issue which it was essentially neossary to 
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decide in order to dispose of the case before him satisfactorily. It did not at all 
autbonze, or direct, or m any way countenance, the taking of additional evidence. 
Upon that point he was left entirely to act according to the law. But although 
in this respect he has fallen into error, still we cannot say that before taking 
additional evidence he was not satisfied there was a substantial case of the nature 
mentioned in clause (6) of section 568, We dismiss this appeal with costs. 

Appeal dismissed. 


MOTES. 

[Secalso (1885) 12 Cal , 17.] 


[11 Cal 148] 

APPELLATE CIVIL 

The Mh December, 1884. 

Present • 

Mr. Justice Mitter and Mr. Justice Norris 

Jhoti Sahu.Decree-holder 

vetsus 

Bhubun Gir.Judgment-dobtoi. ' 

Execution—Decree under s ^10 of Act XIV of 188'^ — Limitation—Civil 
Procedure Code, Act XIV of 1882, s 210 

On the 23rd February 1878, an application was made for execution of a decree, dated the 
3rd Docenibor 1877, in which the decree-holder stated that the judgment-debtor had agreed 
to pav the balance then due on the 13th August 1878 The application was then struck off 
on the 26th June 1878 On the 30th June 1881 the deercc-holdor again applied for execution, 
and on the 11th July 1681 the judgment-debtor, with the coiftent of the decree-holder, applied 
for time to pay the balance due till the 8th September 1881, [144] and that application was 
also struck off. On the Ist March 1888 the decree-holder again applied'for execution 

Held, that the application was not barred by limitation upon the ground that the appli¬ 
cation by the judgment-debtor, made on the llth July 1881, alleging that he had come to an 
arrangement with the decree-holder for the payment of the amaunt duo by instalments, 
having resulted in its being registered <irid the proceedings struck off, amounted to a direction 
that the decretal amount be paid by instalments as stipulated in the petitions, and that 

• Appeal from Appellate Order No. 213 of 1884. against the order of A. C. Bret, Esq., 
Judge of Tirhoot, dated 30th of April 1884, reversing the order of Babu Abinash Chunder 
Mitter, Second Subordinate Judge of that District, dated 8th August 1883. 
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this being so, there waS a decree passed on that date under the provisions of the second 
paragraph of s. 210* of the Code of Civil Procedure, of which the decree^holder was entitled 
to have execution. 

This was an appeal by a deoree^holder against an order rejecting an appli¬ 
cation for execution. 

The decree was dated the 3rd December 1877, and the decree-holder first 
applied for execution on the 23rd February 1878, stating that some portion of 
the debt had been paid, and that the judgment-debtor had agreed to pay the 
balance on the 13th August 1878. That application was struck off the file 
on the 26th June 1878. 


On the 30th June 1881 the decree-holder again applied for execution, but 
on the 11th July 1881 the judgment-debtor, with the consent of the decree- 
holder, put in an application admitting the agreement set out by the decree-holder 
in his petition of the 23rd February 1878, and asking for time till the 8th 
September 1881 in which to pay off the balance due under the decree. The 
case was then struck off. The present application for execution was made 
on the 1st March 1883 

The first Court held that the application was in time, on the ground that 
the judgment-debtor was estopped from pleading limitation by reason of his 
having filed the petition on the 11th July ^881 admitting the debt. 

On appeal the District Judge reversed that order, upon the ground that the 
right to execution was barred in February 1881, and that it could not therefore 
be revived by any subsequent act or acknowledgment by the judgment-debtor. 

The decree-holder appealed to the High Court. 

Babu Busant Coomar Bose for the Appellant, 

No one appeared for the Respondent. 

[145] The Judgment of the Court (MiTTER and NofiRlS, JJ.) was 
delivered by 

Mitter, J. —We think that m this case the decision of the lower Appellate 
Court should be set aside, although we agree with the Judge in the reasons 
given by him in disposing of the arguments advanced before him in support of 
the contention that the decree was not barred by limitation. 

We set aside the decision upon the ground that there was a decree passed, 
on the 11th July 1881, under the provisions of the second paragraph of s. 210 
of the Code of Civil Procedure. 

This point apparently was not taken before the District Judge, and from 
the facts of the case, as they appear on the proceedings, the point seems to 
arise. 


Cn the 30th June 1881, the decree-holder, appellant before us, made a 
second application for execution. Thereupon, on the 11th July 1881, the judg¬ 
ment-debtor appeared and ipAde an application, alleging that he had come to 
an arrangement with the decree-holder for the payment of the money, due 


Decree maj^ direct pay¬ 
ment by instalments. 


*£Soc ^10:—In all decrees for the payment of money, the 
CSourt may for any sufficient reason oider that the amount 
shall be paid by instalments, with or without interest. 

And after the passing of any such decree the Court may, on the application of the judg- 
* mont-debtor and with the consent of the decree-holder, order 
Order, after decree, for that the amount decreed be paid by instalments on such terms 
payment by instalments. as to the payment of interest, the attachment of the property of 

the defendant, or the taking of security from him, or otherwise, 


as it thinks fit. 

Sbve as provided in this section aed section 206, no decree shall be altered at the 
request! df parties.] 
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“d ‘hit the deoiM-holdBt h»a gi,.i. him 
, , tme to pay off the money. The application waa registered.^nd 

then the proceedings were struck off. We think this amounts to a direction 
that the decretal amount be paid by instalments as stipulated in the petition, 
to which the other side had consented. That being so, the present application, 
which was filed on the Ist March 1883, was clearly within time. 

We therefore set aside the decision of the lower Appellate Court, and 
restore that of the Court of Fii-st Instance, but make no order as to costs. 

Appeal allowed. 


NOTES. 

tin sec , 48 sub-clause 1 (6), (C 1* C., 1908), which corresponds to boc 230 of the 
C. P. C., 1882, the words, ‘ or at recurrvng periods ’ were inserted to give effect to rulings like 
14 Mad., 396 ; 16 Gal., 16, 11 Gal., 143,4 All., 155 ; 12 Bom , 65. 

As regards the limitation applicable, see (1886) 14 Gal., 348 (361). 

Upon the construction of the petition for postponemet, see (1888) 16 Gal., 16 (18) , (1900) 
P. L. B., 23.3 


[ 146 ] APPELLATE CIVIL. 

The 18th Decembe?, 1884. 

Present; 

Sir Bichard Garth, Kt., Chief Justice, and Mr. Justice 

Macphbeson. 

Gossain Money Puree.(Decree-holder) Petitioh^ 

versm 

Guru Pershad Singh and others.Opposite parties. 


Injuneixon tn one smt pending appeal m another suit —Interim injunction 
—Civil Procedure Code, ict XIV of 1882, s. 646. 

A brought a suit and obtained a decree against li on a mortgage bond m the Court of a 
Subordinate Judge, which decree was confirmed by the High Court on appeal. A then 
applied for execution. In the execution proceedings the bOiis of B intervened claiming a 
portion of the properties attached , this claim was dismissed, and the sons of B brought a 
regular suit before the same Subordinate Judge to have their rights to the property declared, 
and obtained an interim injunction rostraiiiiiig A from executing his decree pending the 
decision of their suit. This suit was dismissed, and the sons of B appealed to the High Court. 
A again applied for execution of his mortgage decree, whereupon the sons of B applied for a 
further injunction restraining A from executing his decree pending their appeal to the High 
Court, this application was granted. Held, that the Subordipato Judge bad no right to 
restrain the decree-holder from executing his decree, merely on th“ possibility of the 
Appellate Court reversing his decision. 

This was a rule obtained under s. 622 of the Code of Civil Prooedurd. 

It appeared that one Gossain Money Puree, on the 30th August 1880, 
obtained a decree on a mortgage bond against one Chucka«Sing, the father of a 
MitaJeshara family, in the Court of the Additional Subordinate Judge of Gya, 
which decree was affirmed by the High Court on the 8th May 1882. The 
decree-holder applied for execution of this decree, but the judgment-debtor 

* Civil Bole No. 999 of 1884, against an order made by Baboo Kali Prosunno Mookerjee, 
Additional Subordinate Judge of Gya, dated the 14th of May 1884. 
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applied for a month’s postponement, which was granted. On the 14th 
September 1882, the judgment-debtor applied for further time, but this 
was refused him. On the 16th December 1882, the sons of the judgment- 
debtor intervened in the execution proceedings under s. 278, and objected 
to the attachment of the mortgaged properties on the ground that they 
were entitled to certain parts of the property directed to be sold; this 
application was, however, disallowed. The sons of Chucka Sing thereupon, on 
the 18th December 1882, brought a regular suit in the Court of the 
Additional Subordinate Judge of Gya against Chucka Sing and Gossain Money 
Puree to establish their right to the attached properties, and on the same date 
they applied that execution of the decree of the 8th May 1882 might be stayed, 
this application was dismissed. A similar application was then made to the 
High Court, which was on the 23rd January 1883 also rejected, the Court 
stating in its order “ that should it appear fair and proper to the Court trying 
the regular suit, a temporary injunction might be granted by that Court under 
8. 492 of the Code of Civil Procedure.” 

In accordance with this order, the Additional Subordinate Judge, on the 
9th February 1083, granted an interim injunction postponing the sale of the 
mo'rtgaged properties in execution of the High Court decree until the final 
disposal of the regular suit. 

On the 20th December 1883, the suit brought by the sons of Chucka Sing 
was dismissed. Against this decree they appealed to the High Court, and 
that appeal at the time of the application to the High Court hereinafter 
mentioned was then pending. 

On the 30th January 1884, Gossain Money Puree applied for the sale of 
the properties attached under his decree of the 8th May 1882, and the usual 
sale proclamation was issued. But on the 9th May 1884, the sons of Chucka 
Sing applied in the Additional Subordinate Judge’s Court for a further 
injunction staying the sale pending the appeal in the suit of the sons of 
Chucka Sing. 

The Additional Subordinate Judge, on the 14th May 1884, directed that 
the sale should be stayed until the final decision of the appeal; the order was 
not made on notice to Gossain Money Puree, nor was security taken from the 
sons of Chucka Sing. 

Gossain Money Puree thereupon applied to the High Court under s. 622 
of the Civil Procedure Code and obtained a rule calling upon the sons of 
Chucka Sing to show cause why the order of the Additional Subordinate Judge 
of Gya, dated the 14th May 1884, should not be set aside, on, amongst others, 
the following ground ;—That the Additional Subordinate Judge had no juris¬ 
diction to issue an injunction for the purpose of staying the execution proceed¬ 
ings pending the appeal to the High Court, inasmuch as [148] he had decided 
the claim case against the sons of Chucka Sing, and had nothing to do with 
appeal to the High Court. 

BabQo Karuna Sindhu Mukerjee showed cause against the rule. 

Baboo Kaloda Ktnkar Bai in support of the rule. 

The Order of the Court was delivered by 

Garth. C. J., (Macpherson, J., concurring ).—We think that this rule 
should be made absolute. 

It was applied for under these circumstances :—One Gossain Money 
Puree had obtained a decree against one Chucka Sing in the Gya Court, dated 
the 30th August 1880, by which the sale of certain property, which had been 
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mortgaged to him by Ghuoka Sing, was ordered to be made. That decree had 
been ooufirmed by the High Court. 

Ghuoka was the father of a Mitakshara family , ard after this decree had 
been obtained his sons brought another suit to have it declared that they were 
entitled to certain shares in the property which had been ordered to be sold, 
and which Ghuoka Sing had no right to mortgage. 

Meanwhile the mortgagee, the plaintiff in the first suit, proceeded to 
execute his decree , but the plaintiffs in the second suit (the sons) applied for, 
and obtained, an interim injunction from the Subordinate .Tudge against the 
plaintiff in the first suit, restraining him from selling the property until the 
second suit should have been heard and decided. 

On the 20th of December 1883 that suit came on to be heard, and was 
decided against the plaintiffs (the sons of Chucka Sing), whereupon, on the 
30th of January 1884, the plaintiff in the first suit (the mortgagee) applied for 
execution against the mortgaged property, and the usual sale proclamation 
was issued. 

The plaintiffs in the second suit, how'ever, who had appealed from the 
decree which had been made against them, applied foi and obtained from the 
Subordinate Judge, on the 14th of May 1884, a further injunction, restraining 
the plaintiff in the first suit from executing his decree until the appeal in the 
second suit should have been heard. 

This rule was then obtained upon the ground (amongst others) that the 
Subordinate Judge had no right, under the circumstances, [149] to grant the 
injunction, inasmuch as he had decided against the claim of the plaintiffs in the 
second suit, and had nothing to do with the appeal to this Court. 

It has now been contended on behalf of the plaintiffs, that by analogy to 
s. 546 of the Code of Civil Procedure, the Subordinate Judge, if he considered 
it right and equitable, had jurisdiction to stay execution in the other suit, until 
the appeal to this Court had been heard. 

We think, however, that s. 546 has nothing to do with the question before 
us. That section only relates to staying 'proceedings m execution liy the Court 
which passed the decree in which the jnoceedings are pending That Court has 
a right, under certain circumstances and subject to certain conditions, to stay 
the execution of its own decrees while those decrees are under appeal 

But here the lower Court has taken upon itself m this suit to stay the 
execution of a decree which has been pronounced by the High Court in 
another suit. 

The Subordinate Judge had in point of law no power to deal with the 
proceedings in that other suit at all. He had a right, whilst the questions in 
this suit were awaiting trial, to restrain the defendants by an interim injunction 
from enforcing his decree m the former suit That he might do by an order 
upon the defendants personally. But as soon as those questions were decided 
against the plaintiffs, the Suboi-dinate Judge had no right, we think, lo restrain 
the defendant further, upon the mere possibility of the Appellate Court revers¬ 
ing his decree; and it is clear that he had no right to do«so under the section 
of the Code upon which he appears to have acted. 

If any Court has a right to grant an injunction now, we presume it would 
be the Court of Appeal. But it is no part of our present duty to decide 
whether any Court has such a power, or, still less, that, having the power, it 
ought to exercise it. 
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All that we now say is, that the Court below, having made a decree 
against the plaintiffs, had no right, in aid of the plaintiffs, to restrain the 
defendant from proceeding in the other suit. 

The rule must be made absolute with costs. 

Rule aljeolute. 


NOTES. 

[ On the diRmiBsal of a auit, the RUit ceanea to be a pending one and the Court which 
dinmisfled it ceaneB to have jurisdiction either to continue and maintain the injunction 
preMouRly granted, or to iBsue a fresh injunction in respect of the matter in amt:—^21 Gal., 
661 ; 11 W. »., 384,10 All., 506. 

The appellate Court would be the proper authority to be resorted to m the matter, as it 
has the same powers as the original Court;—11 Gal., 146 at 149 ; 10 All., 80 ; 1 AH., 549, 
661; 10 All., M was followed in (1910) 33 All., 79 F.B which overruled 26 All., 311. 

The appellate Court has power to order stay of sale of immoveable property in execution 
of money decree (1907) 34 Cal., 1037=11 C. W. N., 1030=6 C. L. J., 298 P. B. Contra 
(1904) 8 C. W. N. 381 , (1893) 15 All., 196 (197) ; See also (1886) 12 Cal., 515 (518). 

An original Court may however review its own decree and order (C. P G. 1908, 47) or 
stay the execution of its own decree (ibid, 041, r. 6). 

The High Court may revise an order in respect of injunctions;—(1888) 12 Mad. 186; 11 
Cal. 146.] 


ri80] APPELLATE CIVIL. 

The 12th December, 18S4. 

Present: 

Sir Bichard Garth, Kt„ Chief .Justice, and 
Mr. Justice Macpherson. 

Mohabir Singh wd others.Decree-holders 

versus 

Ram Baghowan Chowbey..Tudgment-debtor'*' 

CtV'il Procedure Code, Aet XIV of 1882, ss. 2, 244 (els. a, b and c)— 
Appealable Order—Execution of Decree. 

The ancestors of B mortgaged their share in a certain raehal to A. Subsequently B 
became entitled to this share in the mehal, and A obtained a decree on his mortgage, m 
execution of which the right, title and interest of B was sold and purchased by C. Subse¬ 
quently to this latter decree and sale, B obtained a decree against D for possession of certain 
lands which were proved to belong to this mehal. E then obtained a decree against B, In 
execution of which the right, title and interest of B in this same mehal was sold and pur¬ 
chased by F; C and F transftirred their rights under their respective purchases to E. 

E thereupon, as purchaser of the right, title and interest of B from F, applied to execute 
the decree .obtained by B against Z>. This application was rejected by the Subordinate 
Judge, but on appeal to the District Judge was allowed. 

B thereupon applied to the High Court to have this order aet aside. 

Held, that the order should be set aside, inasmuch as no appeal lay from the order of 
the Subordinate Judge, the order not being a decree within the meaning of ss. 2 and 244, 
(els. a, b end e) of the Civil Procedure Code. 

* Civil Buie No. 1185 of 1884, against the order of 3. Tweedie, Esq., Judge of Shahabad, 
dated tile 19<th of May 1684, reveraing the order of Baboo Kodash Ghdnder Mookerji, Subor. 
dinaiedrudge of that district, dated the 8th December 1883. 

m 
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Some time previous to 1867 the ancestors of Mohabir, Bhootun, and Natha 
Singh mortgaged a certain mehal named Lotun to one Sookul Chand. On 
the 27th June 1867, Sookul Chand obtained a decree against the Singhs, 
in execution of which the right, title and interest of the Singhs in this mehal. 
which amounted to a six-anna ten-pie share, was sold and purchased on the 7th 
May 1877 by one Chundy Pershad. In 1877 tbe Singlis, with certain other 
persons, their co-sharers, instituted a suit against one Ram Baghowan 
Chowbey to recover 51 bighas of land which they alleged belonged to mehal 
Lotun, and, on the 16th June 1877, they obtained a decree for possession of 24 
bighas thereof. Subsequently to the latter date, one Srimondel Doss obtained 
a decree against the Singhs, in execution tisi] of which the right, title and 
interest of the Singhs in the same mehal was again put up for sale, and was 
on the 5th July 1880, purchased by one Gopi Lall. 

Chundy Pershad and Gopi Lall, the auction-pui chasers above, mentioned, 
transferred the interests which they had acquired under the auction sales to 
Srimondel Doss. 

Whereupon Srimondel Doss, as purchaser of the right, title and interest 
of the Singhs from Gopi Lall, applied to execute the decree obtained by the 
Singhs against Ram Bhagowan Chowbey and dated 16th June 1877, seeking 
to obtain possession of the 24 bighas covered by the said decree 

The Singhs and Ram Bhagowan Chowbey both put in obiections to the 
application, on the ground that Srimondel Doss, not having purchased the 
decree, was not entitled to have his name recorded as decree-holder, and was 
not therefore entitled to ask for execution. 

The Subordinate Judge, before whom the application was heard, rejected 
the application of Srimondel Doss, on the ground that he was neither the 
original decree-holder nor the purchaser of the decree of the I6th June 1877. 

On appeal the District .Judge declared Srimondel Doss to be entitled to 
the right, title and interest of the Singhs in the 24 bighas covered bv their 
decree of the 16th -Tune 1877, on the ground that the auction sale of the 5th 
August 1880 conveyed to the purchaser,* Gopi Lall, all the right, title and inter¬ 
est of the Singhs in their share in mehal Lotun, and that Srimondel Doss had 
subsequently become the transferee of that interest. 

The Singhs thereupon applied to the High Court and obtained a rule 
against Srimondel Doss and Ram Bhagowan Chowbey, calling upon them to 
show cause why the order of the District Judge should not be reversed on the 
following grounds :— 

(1) That the question adjudicated upon by the Subordinate Judge, not 
being one between the parties to the original suit or their representatives, the 
Subordinate Judge had rightly held that Srimondel Doss was not in a position 
to execute the decree, and from the Subordinate .Judge’s order no appeal 
would lie. • 

[192] (2) That inasmuch as the decree of the 16th .Tune 1877 was never 
sold to Srimondel Doss, he had no right te come forward and ask for 
execution thereof. 

(3) That the question between the parties was one which could not be 
determined in execution proceedings, and that Srimondel Doss should seek 
any relief he might think himself entitled to by a regular suit. 

Baboo Anvud Gopal Paht in support of the rule. 

Baboo Mohesh CJmnder Chotodhry and Baboo Srtsh Chunder Chmvdhry 
to show cause. 


5 OAL.— 113 
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The Judgment of the Court was delivered by 

Garth» C.J., (Macpherson, J., concurring).—^Sfe think that this rule 
should be made absolute. 

The question which the Judge has decided in the Court below was not the 
proper subject of an appeal, unless it was a decree ” within the meaning of 
B. 2 of the Code of Civil Procedure. And it would not be “ a decree" 
within the meaning of that section unless it came under sub-section (a) or (h) 
or (c) of 8. 244. 

The appellant in the Court below, Srimondel Doss, contends here that it 
does come within sub-section fc), because it is “ a question arising between 
the parties to the suit in which the decree was passed, or their representatives.” 
He argues that the party who applies to execute the decree is “ a representative 
of the plaintiff in the suit.” 

We think, however, that the question is not one which can properly be 
said to have arisen between the parties to the suit. It is not a question 
between the plaintiff and the defendant, or between the representatives of 
either the plaintiff and the defendant ; but it has arisen between the plaintiff 
in this suit and a person who, under a sale which took place in another suit, 
has professed to buy the plaintiff's interest in this suit. 

He is a person, therefore, who claims the plaintiff’s interest in this suit 
adversely to the plaintiff himself, and who is trying to avail himself of the 
decree, which the plaintiff has obtained in this suit. 

The question, therefore, is not one between the plaintiff and the defendant, 
nor in any sense one between the parties to the suit, CHS] it is a question 
between the plaintiff and a stranger to the suit 

That being so, we think that no appeal lay to the District Judge. The 
rule will therefore be made absolute ; the decree of the District Judge will be 
reversed, and that of the Subordinate Judge restored with costs. 

Itule absolute. 


MOTES. 

[Thm was followed in 11889) 12 Mad., 511.] 
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[11 Gal. in 3 

APPELLATE CIVIL. 

The 22nd December, 1884. 

Pebsent : 

SiK Bichabd Gaeth, Kt., Chief Justice, and 
Mb. Justice Macphbbson. 


Bughunafch Panjah and others.Plaintiffs 

versus 

Issur Chunder Chowdhry and others.Defendants.'' 


BeS'judicata —Act XIV of 1882, s, 13—Meaning of the words " Court of 
jurisdiction competent to try such subsequent suit." 

The words of s. 13 qt the Civil Procedure Code, “ in a Court of jurisdiction competent to 
try such subsequent suit, ” refer to the jurisdiction of the Court at the time when the first 
suit was brought. 

Where therefore a suit was brought and decided in 1867 in the Court of a Deputy 
Collector, that Court being at the time of suit the only Court competent to try suits of the 
nature of the one brought, and subsequently a second suit, regarding the same subject and 
between some of the same parties and the representatives of others, was brought in 1861 in 
4ihe Court of a Munsif, which latter suit, if it had been brought in 1867, would have been 
cognizable by a Deputy Collector alone, Held, that the decision of the Deputy Collector was 
a bar to the second suit under s. 13 of the Cml Procedure Code. 

The principle in Gopinath Ghobey v. Bhaghwat Persliad (I. L. R , 10 Oal., 697) approved. 

This was a suit to have it declared that the plaintiffs were entitled to 
recover rent from the defendants at the rate of Bs. 92 per annum for 53 bighas 
of land held under a potta dated 21 st Bysack 1266, and for khas possession 
of 2 bighas 6 cottahs in excess of the lands mentioned in the potta. 

It appeared that one Gunga Gobind Sinha was the durputni taluqdar 
of 53 bighas of land in mouzah Higuldiha, and that he [184] obtained a 
decree for enhancement of rent against his ryots, Sonatun Haiti and others, in 
which decree Bs. 114 was the yearly rent fixed for the said 53 bighas of land. 

Subsequently to this decree the tenure was purchased, in the name of 
defendant No. 1, by the defendants 2 to 7 at a sale m execution of a decree 
against Haiti and others , the defendants 2 to 7 then succeeded in obtaining 
from Gunga Gobind Sinha an abatement of rent of Bs. 22-8 and executed a 
kabuliat in the name of defendant No. 1, dated 21st Bysack 1266, for the said 
53 bighas at Bs. 92 per annum. 

In 1867 one Joygopal Panjah (defendant No. 9) sued for possession of 24 
bighas of land, covered by this potta, stating that they were his rent-free debut‘ 
ter lands, and in this suit the defendants 1 to 7 and Gunga Gobind Sinha were 
made defendants; the suit was decided in favour of Joygopal Panjah. Subse¬ 
quently to this latter suit the durputni passed into the hands of Bughunath 
Panjah (the present plaintiff), and he sued the defendants 1 to 7 in the Deputy 
Collector’s Court for arrears of rent in respect of the lands held by them under 
the potta of 2l8t Bysaok 1266. This suit was numbered 267 of 1867. The 
defendants in that case claimed an abatement of rent in consequence of the 24 
b ighas decreed to Joygopal P a njah. The a b atement was allo we d, and the 

* Appeal from Appellate Decree No. 1791 of 1883, against the decree of Babu Radha 
Kristo Sim, Subordinate Judge of Banooorah, dated the 8rd of April 1883, modifying the 
decree of Baba Ananda Nath Hozoomdar, Munsif of Kotulpore, dated 19th of September 
1681. 
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^*^**R^n*^ f Bugfatin»feh Patijah then brought a suit, being Suit 
No. 549 of 1871, for enhancement of rent of the said lands, which suit was 
erentually on appeal dismissed by the High Court on the 21st March 1873, on 
the ground that the said potta was a mokuran potto, in favour of the defendants, 
and that the rent therefore was not liable to enhancement. Some time 
subsequently to the decision in Suit No. 267 of 1867, Rughunath admitted 
WO other persons (the present plaintiffs Nos. 2 and 3) as co-sharers with 
him in the durputni taluq, and on the 23rd March 1881 Rughunath and his 
WO oo-sharers brought this present suit against defendants 1 to 7, asking 
land held by the defendants under the potto of 21st Bysaok 
1266 might be declared liable to the payment of rent at the rate of Rs. 92 
per annum as stipulated in the said potto, and (2) for a decree for arrears 
of rent for tlie years 1284 to 1286 at the same rate, [1S3] and (3) for khivs 
possession^ of 2 bighas 6 oottahs of land held by the defendants in excess of the 
land mentioned in the said potto. 

8 and 9 intervened, claiming that some of their debutter 
lands had been claimed by the plaintiffs in the suit, and they were accordingly 
made defendants in the suit. Defendants 1 to 7 pleaded amongst other 
matters res-judtcata as regarded the first and third prayers of the plaint. 
The Munsif held that the Suit No. 267 of 1867 was a bar to the plaintiffs’ 
suit, inasmuch as the decree in that suit passed by the Deputy Collector, 
and confirmed on appeal, had definitely settled the amount of rent payable 
1 . ^ Bs 41-8, and that although in that suit the present 

plaintiffs Nos. 2 and 3 were not parties, yet they must be regarded as being 
representatives in interest of Rughunath to the extent of the shares to 
which they were admitted as co-sharers, and farther held that the Suit No. 549 
of 1871 precluded the plaintiffs from claiming any higher rate of rent than that 
allowed in Suit No. 267 of 1867, he also held that the 2 bighas 6 cottahs of land 
wore included in the potUi^ and gave the plaintitts a decree for arrears of rent 
at the rate of Rs. 41-8. 

The plaintiffs appealed to the Subordinate Judge, who held that the 
question as to whether the plaintiffs were entitled to rent at Rs. 92 per 
annum was res-judicoto, and he therefore dismissed the appeal, making, 
however, a small modification of the Munsif’s decree, which is immaterial for 
the purposes of this report. 

The plaintiffs appealed to the High Court. 

Babu Mohim Mokun Hoy and Babu Nilmadhuh Sen for the Appellants, 
contended that s. 13 of the Civil Procedure Code did not apply, inasmuch as 
the Deputy Collector’s Court in 1867 was a Court of different jurisdiction 
from that of the Munsif who tried this present case, and the first suit therefore 
could be no bar to the present suit. 

Babu Guru Das Bq^nern and Babu Koruna Sintlhu Mukerji for the 
Respondents. 

Judgment of the Court was delivered by 

Garth, C.J., (Macphebso!!, J., concurruiq ).—The only question [136] 
which we have to decide in this case is whether the former judgment is a 
res judicata. • 

The plaintiffs sue for the rent of a tenure at the rate of Rs. 92 a year • 
and the Mswer of the defendants is, that many years ago, in the year 1867 a 
it ^^® plaintiffs for the rent of this same tenure at the rate 

which they now claim; and the answer which the defendants then made was 
that the lease ongmaffy professed to grant more land than the lessors had any 
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right to convey, and consequently the defendants claimed a deduction on the 
ground that some 24 bighas, which were covered by the potta, had been taken 
out of their hands by some one who had a better title to it than the plaintiffs ; 
and the result of that suit, which was tried before the Deputy Collector, was, 
that an abatement of rent was made in favour of the defendants, and the 
]umma was assessed at Es. 41-11. 

The defendants, set up this judgment obtained before the Deputy Collector 
as a bar to this suit, and the Subordinate Judge has held that the defence is a 
good one. 

The defendant contends that the Subordinate Judge was wrong. He argues, 
that according to the true meaning of s. 13 of the Code of Civil Procedure, 
where the Court in which the second suit is brought is a Court of different 
jurisdiction from that in which the first suit was brought, then s. 13 does not 
apply , and therefore as the Deputy Collector's Court in the year 1867 was a 
Court of different jurisdiction from that of the Munsif who tried this case, the 
decision in the first suit is no bar. 

We think that this is not the true meaning of s 13. The question 
which we have now to determine appears to have arisen in a somewhat 
different form in the case of Oopinath Chobey v. Bhaghwat Pershad and another, 
decided by MiTTER and NOBRIS, JJ., and reported in I. L. B , 10 Calcutta, 697. 

The question there arose in this way A suit was first brought to recover 
cm'tain property, of which the value at that time was less than Es. 1,000, and 
therefore the proper Court to try it was that of the Munsif. 

A second suit was afterwards brought, between the same parties in 
the Court of the Subordinate Judge, to recover the same [137] property, 
which had then risen in value and become worth more than Es. 1,000; 
and it was contended that as the fttunsif could not have tried the second suit 
in consequence of the value of the property being more than Es. 1,000, s. 13 
did not apply. But Mr. Justice Mitter in delivering the judgment of the Court 
said this : “ We are of opinion, that this construction of s. 13 is not correct. 

It is well known that in this country tlie value of landed property is increasing 
every day. A suit regarding a particular jiroperty may be, so far as the 
pecuniary value of it is concerned, properly cognizable by a Munsif to-day, 
and ten years hence a suit for that property, having regard to its pecuniary 
value then, might not be cognizable by the Munsif. But it would be 
unreasonable to hold, in a suit which might be brought ten years hence, that 
a decision between the same parties to-day passed by a Munsif having full 
jurisdiction would not be res-judicata ten years hence. The reasonable 
construction of the words tn a Cottri of jtmsdictTon competent to try such subse¬ 
quent suit, seems to us to be that it must refer to the jurisdiction of the Goutt 
at the time when the first suit was brought , that is to say, if the Court which 
tried the first suit was competent to try the subsequent suit, if then brought, 
the decision of such Court would be conclusive tinder s. 13, although on a 
subsequent date by a rise in the value of such property, or from any other 
cause, the said Court ceased to be the proper^Court, so far as peciyiiary juris¬ 
diction is concerned, to take cognizance of a suit relating to that property." 

Accordingly the learned Judges in that case held, that the decision in the 
former suit was a res-judicata in the case then under discussion. 

We entirely agree in the principle thus laid down, and we think it applies 
here. There is no doubt that the Court in which this suit is brought, and 
that in which the former suit was brought, are Courts of different jurisdictions; 
but at the same time tlba Court in which the former suit was brought was the 
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ooiy Goiurt at that time competent to try suits of that kind, and if this very 
suit had been brought at that time, the Deputy Collector’s Court would have 
been the only Court competent to toy it. 

[158] We think, therefore, the Subordinate Judge was right in holding 
that the decision in the former suit is a bar to this suit. 

The appeal must, therefore, be dismissed with costs. 

I 

Appeal dismissed. 


NOTEB. 

[This case was approved of in 15 Mad 494,24 Bom., 456; 2 O. G. 261; See also 25 
Cal. 571 (where test of appea.lcU»ihty was discussed), 9 C. W. N., 656 ; and 10 Cal., 697 Bapra.i 
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OEIGINAL CIVIL. 


The lllh September, 18b4. 
Present. 

Mr. Jdstice Pigot, 


Coggan 

versus 

Pogose. 


Equitable mortgage—Deposit of title deeds — Priority—Registration Act — 

Act III of 1877, 5. 48. 

A deposilT of title deeds of certaiiv property, under a verbal arrangement to secure pay> 
merit of a debt, is not an ‘ ‘ oral agreement or declaration relating to such property ” within 
meaning of s. 48 of thy Registration Act. 

This was a claim made in the administration suit of Coggan v. Pogose, against 
the estate of the defendant, by the representatives of the late J. P. Wise of 
r^oa. In 1878 Pogose was indebted to Wise in a sum of Bs. 75,000, being 
the amount of certain bills of exchange accepted by Wise for the aocommoda* 
tion Pogose. By a verbal agreement made in 1873 between Wise and 
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Fogose, the latter agreed to deposit, and did deposit, with the former a Heha- 
biUEwaz executed in his favour by one Nizamunissa Khatoon, and dated the 
17th of July 1864, thereby, as claimed by Wise, “ mortgaging to the said 
Josiah Patrick Wise the said Nicholas Peter Pogose’s title and interest in the 
properties comprised in such Heba-hUEwaz” to secure payment of the said 
sum of Rs. 75,000. 

By a stamped and registered instrument, dated the 4th day of July 1876, 
Pogose charged a portion of the same properties in favour of the Agra Bank to 
secure ' the payment of a sum of Bs. 25,000. On the 30th of June 1876, a 
similar charge had been made by him in favour of the Bank of Bengal to secure 
the payment of certain sums which amounted to upwards of Rs. 70,000. All 
the properties comprised in the Heha-htl-Ewaz had been made over to, and 
were in the possession of, the Official Trustee of Bengal. The question was, 
whether Wise’s claim had priority over the claims of the Agra Bank and of 
the Bank of Bengal. 

t»89] Mr. Phillips and Mr. Trevelyan for the executors of Mr. Wise. 

Mr. Bonn^jee for the Official Trustee. 

Mr. O'Kinealy, for the Agra Bank and the Bank of Bengal, contended that 
the banks were entitled in priority to Mr. Wise. The oral agreement and 
deposit of 1873 was an " oral agreement or declaration ” within the meaning of 
s. 48 of the Registration Act. True it amounted to an equitable mortgage, 
but that was so only because it was in its essence a verbal contract to mort¬ 
gage, and would be given effect to on that ground alone. 

Mr. Phillips contra.—Mr. Wise’s equitable mortgage is not an oral agree¬ 
ment within the meaning of s. 48. Here, had not a word been said, but the 
deed been simply deposited, the equitable mortgage would have been perfectly 
good, and it could not have been contended that it would come within a. 48. 
It cainnot be said to be an oral agreement within s. 48, simply because there is 
an oral agreement in addition to the deposit. 

The following Judgment was delivered by 

Pigot, J .—The question in this matter, which I thought it worth while to 
consider, is, whether the equitable mortgage of 1873, as to the factum of which 
there is no doubt, ought or ought not to be postponed to the subsequent written 
and registered charge in favour of the plaintiff by reason of the charge being 
registered under provision of s. 48 of the Registration Act. Or whether such 
an equitable mortgage, constituted as this was, by deposit of title deeds, is an 
" oral agreement ” under s. 48. 

That section enacts that “ all non-testamentary ddcuments duly registered, 
and relating to any property, whether moveable or immoveable, shall take 
effect against any oral agreement or declaration relating to such property, 
unlras where the agreement or declaration has been accompanied or follow^ 
by delivery of possession.” • • 

I can find no authority, and none was cited before me, nor am I aware of 
any authority, under rulings of the Registration Act in which this section is to 
be found, exactly bearing on this matter. 

£l«l la judging of it as a matter, so far as I am aware, of first impression, 
I have only my own opinion, and that is, that an “ oral agreement ” under this 
section must be understood to mean, so far as the present question is concerned, 
an agreement merely oral; now a mortgage by deposit of title deeds may wcAl 


903 



I.L.R. ii Cea. 160 


COQQAN «. POGOSE [l884j 


be created without any expression of agreement in words at all; the essence of 
the transaction is the deposit of the deeds, on which mortgage becomes complete. 
No doubt as one consequence of it the mortgagee may be entitled to a registered 
conveyance, but that right is an incident of the transaction, and is not of the 
essence of it, and hence I do not think counsel's argument can govern the 
decision of this question, viz,, that argument in which he contended that an 
equitable mortgage was an agreement to execute a conveyance. It is in itself a 
mortgage, and carries with it a right to a conveyance, but that is not the 
essential character of the transaction. It is a complete act and not an executory 
agreement. For these reasons I do not think the case comes under s. 48 ; the 
matter is of less importance having regard to the provisions of ss. 58/ 59,i 
Transfer of Property Act. From the last paragraph of the latter section it 
would appear that where the Act is applicable, equitable mortgages outside the 
towns of Calcutta, Bombay, Madras, Kwachi and Rangoon are no longer v^id. 

*C8ec 58 —(a) A mortgage is the transfer of an interest in speeifir immoveable property 
“ Mortgage ” “ Mortga- purpose of securing the payment of money advanc^ or 

gor ” and ‘‘Mortgagee” “^dvanoed by way of loan, an existing or future debt, or the 

defined performance of an engagement which may give rise to a pecuni¬ 

ary liability 

The transferor is called a mortgagor, the transferee a mortgagee , the principal monej 
and interest of which payment is secured for the time being are called the mortgage-money, 
and the instrument (if any) by which the transfer is effected is called a mortgage-deed. 

(6) Where, without delivering possession of the mortgaged property, the mortgagor binds 
himself personally to pa> the mortgage-money, and agrees. 
Simple mortgage. expressly or impliedly, that, in the event of his failing to pay 

according to his contract, the mortgagee shall have a right to 
cause the mortgaged property to bo sold and the proceeds of sale to bo applied, so far as may 
be necessary, in payment of the mortgage-money, the transaction is called a simple mort¬ 
gage and the mortgagee a simple mortgagee 


Mortgage by conditional 
sale. 


(c) Where the mortgagor ostensibly sells the mortgaged 
property— 


on condition that on default of payment of the mortgage-monc> on a certain date the 
sale shall become absolute, or 

on condition that on such payment being made the sale shall become void, or 

on condition that on such payment being made the buyer shall transfer the property to 
the seller, 

the transaction is called a mortgage by conditional sale and the mortgagee a mortgagee 
by conditional sale. 

(d) Where the mortgagor delivers possession of the mortgaged property to the mortgagee, 

and authorizes him to retain such possession until payment of 
Usufructuary mortgage the mortgage-money, and to receive the rents and profits accruing 

from the property .and to appropriate them in lieu of interest, or 
in payment of the mortgage-money, or partly ni lieu of interest and partly in payment of the 
mortgage-money, the transaction is called an usufructuary mortgage and the mortgagee an 
usufructuary mortgagee. 

(e) where the mortgagor binds himself to repay the mortgage-money on a certain date, 

an3 transfers the mortgaged property absolutely to the mort- 
English mortgage. gagee, but subject to a proviso that he will re-transfer it to the 

mortgagor upon payment of the mortgage-monej as agreed, the 
transaction is called an English mortgage ] 

T [ Sec, 59 Where the principal money secured is one hundred rupees or upwards, a 
^ mortgage can be effected only by a registered instrument signed 
Mortgage when to be by by the mortgagor and atte.sted by at least two witnesses. Where 
assoranoB the principal money secured is lass than one hundred rupees, a 

mortgage may be effected either by an instrument aign»d and 
attested as atoesaid, or (except in the case of a simple mortgage) by delivery of the property. 

Nothing in this section shall be deemed to render invalid mortgages made in the towns 
of Cakutta, Madras, Bombay, Karachi and Rangoon, by delivery to a creditor or his agent of 
doqamants of title to immoveable property, with intent to create a secunty thereon.] 
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I therefore decide the question of priority against the Banka, and hold 
that the claim is established in the amount claimed, and in priority to the 
claim of the Banks. 

The costs will, of course, be added to the claim. 

Clatm allowed. 


NOTES. 

[Thi!) case was followed in (1905) 33 Cal , 410 10 C. W N , 270 4 C L J , l02. See 
also L. B. R., (1893-1900) 660 , L B R,, (1872-1900) Vol., I, 565 (560) ] 


[ 11 Cal. 160 ] 

APPELLATE CKIMINAL. 


The 7th January, 1886. 

Present 

Mr, Justice Mitter and Mr. Justice Norris. 

Ina Sheikh.Appellant 

versus 

Queen-Empress.Eespondent.' 


Penal Code—Act XLV of 1800, s. 411-~Becetver of stolen property—Presump¬ 
tions as to possemon of property after theft —Possession of stolen property. 

A common brans drinking cup was stolen in October 1883,’and was discovered in the pos¬ 
session of the accused in September 1884; held in a case [181] in which the accused was 
tried for receiving stolen property, that his possession of Jihe stolen property, coupled with the 
fact ihat he had failed to give an account as to how he became possessed of the property, 
would, under ordinary circumstances, raise a probable presumption of his guilt, but where, as 
in this case, such possession was not a recent possession, but one eleven months subsequent 
to the act of theft, the presumption against him was so slight that, taken by itself, he ought 
not to be called upon to explain how his possession was acquired. 

* Criminal Appeal No. 667 of 1884, against the order of sentence made by J. P. Stevens, 
Esq., Sessions Judge of Mymensmgh, dated the 7th of November 1884. 

f 


5 TAI - 114 
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(The question of what is or is not a recent possession of stolen property is to be consider¬ 
ed with reference to the nature of the article stolen. 

Bex V. Adam (3 C. & P., 600), Bex v Cooper (3 C. & R., 318) ; Bex v. Partridge (7 C. tc 
P., 651) followed. 

One Ina Sheikh was charged before the Sessions Judge of Mymensingh under 
8. 457 of the Penal Code with house-breaking by night in order to commit theft. 

It appeared that the house of the complainant was broken into on the 
night of the 10th October 1883, when a brass drinking cup was stolen there¬ 
from. There was nothing proved at the trial to connect the prisoner with the 
offence of house-breaking, but the complainant and one Guru Churn, the 
investigating police officer, both gave evidence to the effect that the prisoner, 
at the time of the investigation into the case, held in September 1884, pro¬ 
duced the drinking cup from some jungle near his house The cup was identified 
as the property of the complainant The prisoner called no evidence save as 
to character, but made a statement in which he said that the cup was his own 
property, denying that it had been secreted in the jungle, and said that the 
police had found his little boy playing with the cup in the jungle, and had 
taken it from him and put forward the charge. 

The Assessors considered that the prisoner should be convicted under 
8. 411 of the Penal Code, observing that he had not been able to give any proof 
of his assertion that the property was his. 

The Judge closed his judgment with the following words — 

" This is one of three oases in which the prisoner has been convicted in 
the present Sessions , he would therefore appear to be an habitual offender 
The conviction is had under s. 411 of the Penal Code, which seems more 
appropriate than s. 457, as there is nothing to connect the prisoner directly 
with the actual house-[1623breaking, and nearly a year has elapsed between 
the theft and the finding of the property in his possession.” 

“ The Court, concurring with the Assessors, finds that Ina Sheikh is guilty 
under s. 411 of the Penal Code of the offence of dishonestly receiving stolen 
property, knowing or having reason to believe the same to.be stolen property, 
and directs that Ina Sheikh be rigorously imprisoned for two years.” 

The prisoner appealed to the High Court. 

No one appeared for either party. 

Judgment of the Court (Mitter and Norris, JJ.) was as follows :— 

In this case the prisoner has been convicted under s. 411 of the Indian 
Penal Code'of dishonestly receiving a brass drinking cup 

The evidence upon the record clearly establishes tiiat the complainant's 
house was broken into in October 1883, and the cup, which is abundantly 
identified as the complainant’s property, stolen therefrom. 

There is no evidence Jo connect the prisoner with the actual house-break¬ 
ing ; and the question we have to consider is whether there is sufiBcient 
evidence to warrant a conviction under s. 411 of the Indian Penal Code. 

The cup was stolen in October 1683 and it was not discovered until the 
4th September 1884 when, as the prosecution allege, it was produced by the 
prisoner to the police from under a rangt tree in the jungle. At the trial the 
prispner denied that the cup was secreted in the jungle. He alleged that his 
little boy was playing with it in the jungle ; that the Police picked it up and 
fidsely stated that it was secreted. The prisoner also alleged that the cup 
was his own property. 
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It would appoEkr from the opinion of the Assessors that it was. because the 
prisoner failed to substantiate his assertion that the cup was his own property 
that they convicced him , their opinion as recorded is as follows ■ — “ Both 
Assessors consider that the accused should be convicted under s. 411, Indian 
Penal Code, observing that he has not been able to give any proof that the 
property is his.” 

We are of opinion that, independently of the evidence as to the alleged 
concealment of the cup, to which we shall refer presently, Cies] there was no 
such case made out against the prisoner as to call upon him to account for its 
possession. 

No doubt the possession of stolen property immediately after it has been 
stolen affords a strong presumption that the person in whose possession it is, 
is either the actual thief, or a receiver with a guilty Idiowledge; and this 
presumption is of course strengthened, if the person, in whose possession the 
stolen property is, fails to give a satisfactory account of the manner in which 
he acquired such possession, or gives a false account, or gives accounts which 
are contradictory, or if the property is secreted. But the possession of stolen 
property, even if accompanied by a failure to give an account as to how such 
possession was acquired, or by a false account, or by accounts which are 
contradictory, or by a concealment of the property, would raise not a violent 
or strong presumption, but a probable presumption merely. 

But this IS not a case of very recent possession, or of possession some time 
afterwards, but of possession 11 months after the theft, and such possession, by 
itself, affords but a slight presumption against the accused, so slight that, taken 
by itself, he ought not to have been called upon to explain how his possession 
was acquired. 

In the case of Bex v.- (2 C. & P., 459), Bayley, J , said “ The 

rule of law is, that it stolen property be found recently after its loss in the 
possession of a person, he must give an account of the mannei in which he 
became possessed of it, otherwise the presumption attaches that he is the 
thief, but I think, that after so long a period as 16 months has elapsed it 
would not be reasonable to call upon a prisoner to account for the manner in 
which property supposed to be stolen came to his possession.” 

In Bex V. Adams (3 C. & P., 600), Parke, J., observed that possession of 
stolen property three months after it was lost was not such recent possession 
as to put the prisoner upon shewing how he came bv it, unless there was evi¬ 
dence of something more than the mere fact of the property being in his pos¬ 
session at that distance of time after the loss of it 

08*1 In Bey. v. Cooper (3 C (fe K., 318) Manle, J., said. “ Where a 
man is found in possession of a horse six or seven months after it is lost, and 
there is no other evidence against him but that possession, he ought not to be 
called to account for it.” • 

In Bex v Partridge (3 C. & P , 551) Patteson, J., pointed out that the 
question of what is or is not such a recent possession of stolen piioperty as to 
require the person in whose possession it is to give an account of how such 
possession was acquired, was to be considered with reference to the nature of 
the articles stolen, adding “ if they are such as to pa&s from hand to hand 
leadily, two months would be a long time.” 

The stolen article in this case was not of an unique or unusual character, 
but such as is possessed in every native house-hold and would pass readily 
from hand to hand. 
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Upon the authority of these oases, we afe of opinion that the mere fact of 
the prisoner's possession of the cu|> 11 months after it was stolen, was notsuoh 
a recent possession as to put him to proof of how such possession was acquired. 

But no doubt there was other evidence besides that of possession to be 
considered, and if we felt that we could credit the evidence of the concealment 
of the eup, we should hesitate to interfere with this conviction, but we are not 
prepared to accept this evidence, and consequently we set aside the conviction. 

Convtchon set aside. 


NOTES. 

[ PosseBsion of stolen articlos of a common sort after a fairly long interval was held in¬ 
sufficient .—(1906) ‘2ii*AlI., 138.3 A L. J., 808 (1906) A. W. N , 314. See also Ratanlal, 
694.] 


[11 Cal. 164] 

APPELLATE CIVIL. 

The 23id January, 18S5 
Present : 

Mr. Justice Pigot and Mr. Justice O’Kinealy. 

Peru Bepari.. (One of the Defendants) 
versus 

Bonuo Maifarash (Plaintid) and Shaik Taiah...(Another Defendant.) 

Execution of decree — Attachment—Attachable property—Doors and 
windows—Immoveable property. 

The doors and window-shutters of a pucca building cannot be separately attached in 
execution of decree, forming as they do part of an immoveable property, and having no 
separate existence. 

[1681 The plaintiff, Sheikh Bonuo, obtained a decree against the defendant 
Taiah, and in execution thereof attached, as the property of the judgment-debtor, 
sixteen pairs of doors and four pairs of window-shutters, which were the doors 
and windowjshutters attached to a pucca building alleged to be the property of 
Taiah. The defendant. Pen, claimed in the execution proceedings the pucca 
building and the land on which it stood under a purchase from Taiah and 
othffire, the owners thereof in 1275 B. S. The property was released from 
attachment, and thereupon the present suit was brought to have it declared 
that the attached propertynvas the property of the judgment-debtor, alleging 
that the purchase of 1275 was a benami transaction. The Court of First Instance 
gave the ^aintiff a decree, and this decision was affirmed on appeal. The 
defendant Peru appealed specially to the High Court, on grounds impugning 
the decision of the lower Appelate Court on the merits, and also on the 
ground that the suit \iw,s one cognizable by a Court of Small Causes only. 

Baboo Lall Mohun Das for the Appellant. 

*' Appeal from Appellate Decree No. 1449 of 1683, against the decree of Baboo Oirish 
GhunderC^wdhry, S^nd Subordinate Judge of Dacca, dated 12tb of March 1883, affirming 
the decree of Babcra Sham Kishore Bose, Extra MonsiS of that district, dated 31st of May 
1882. 


909 



iiOKuo MAlfABJkSH &e. {1885} tiL.R. il Cal. 166 


Baboo Chpi Nauth Mookerjee for the Bespondent. 

The Jud^niBiit of the Court was delivered by 

Bigot, J .—In this matter, as it comes before us in second appeal, we think 
we are bound by the rule followed by the Chief Justice in the case of Tofail 
Ahmttd V. Bailee Madkub Mookerjee (24 W. R., 394). That was a suit by an 
execution-creditor to establish the title of his judgment-debtor to a certain 
property which was erroneously held in the lower Court to be moveable pro¬ 
perty, and which this Court pointed out was in truth immoveable property. 
Notwithstanding which, the Court held (p. 395) " that the only question which 
could properly have been tried in this case is, whether the property seized did 
really belong to the execution-debtor as against the defendant m this suit. ” In 
this case, that matter has been found as a fact by the two Courts, and we shall 
follow the case that we have referred to in not reviewing the finding upon a 
question of fact. That is the first point 

[166] But secondly, this property cannot be attached, forming part, as it 
does, of an immoveable property, and having no separate existence 

Thirdly, these singular proceedings, in which the right to property, of 
which these doors and window-frames admittedly form a part, has been inci¬ 
dentally enquired into (as to which the Courts below have expressed a decision), 
cannot be held as in any way establishing any right or absence of right in any 
person to the house. 

The attachment ought never to have been granted, and the suit ought 
never to have been entertained. And although, in second appeal, we do not 
set aside the decree of the lower Court, that decree must be altered by striking 
out of it so much as orders that the door-frames and window-frames shall be 
liable to attachment or sale. 

Each party must bear his own costs throughout. 

Decree altered. 


NOTES 

[This, was followed ni (18U0) 13 M,id , 5l8 , bee also H Mad , 467 , 16 1. U , 877 (Mad )] 
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APPELLATE CIVIL. 

The 7th January, 1885. 

Present: 

Mr. Justice Mitter and Mr. Justice Norris. 

Bung Lall and another.Judgment-debtors 

versus 

Hem Narain Gir .Decree holder.’’’ 

Ctml Procedure Code—Act XIV of 1882, s 268—Certifying part payment of 
decree —“ To show cause, ” Meaning of. 

In determining under s 258 of Act XIV of 1882 whether or no the cause shown by the 
decree-holder is sufficient, it is incumbent upon the Court to investigate and decide any ques¬ 
tions of fact upon which the parties may not be agreed 

In such an investigation the evidence may be given either orallv or by affidavit. 

The term “ to show cause ” does not mean merely to allege causes, nor even to make out 
that there is room for argument, but both to allege cause and to prove it to the satisfaction of 
the Court. 

The judgment-debtors in this case applied within the time allowed by law to 
the Additional Subordinate Judge of Gya [1673, under s. 258 of the Code of 
Civil Procedure, for the issue of a notice upon the decree-holder, calling upon 
him to show cause why a payment of Rs 1,000 made by them in favour of the 
decree-holder out of Court in part satisfaction of a decree obtained against 
him by the decree-holder should not be recorded as certified. 

The decree-holder appeared in accordance with the notice, and denied 
having received any sums of money from his judgment-debtors in part satis¬ 
faction of this decree. 

The Additional Subordinate Judge, after hearing the denial of the decree- 
holder, declined to receive evidence of the payment, or to enquire otherwise 
into the matter, as he was of opinion that the Code of Civil Procedure made 
no provision for any such enquiry , and he thereupon dismissed the application. 

The judgment-debtors appealed to the District Judge. The District Judge, 
agreeing with the lower Court, dismissed the appeal < 

The judgment-debtors appealed to the High Court. 

yiouhn’Mahomed Yusuf and Moulvi Serajul Islam for the Appellants. 

Mr. C. Gregory for the Respondent. 

Judgment of the Court (Mitter and Norris, JJ.) was as follows :— 

In this case the judgment-debtors, appellants, informed the lower Court 
that they had paid out of Court to the decree-holder, respondent, Rs. 1,000 
in part satisfaction of the decree, and applied, under s. 258 of the Civil Proce¬ 
dure Code, for the issue of a notice upon the respondent to show cause why 
the said payment should not be s-eoorded as certified. The resiiondent appeared 
and denied the receipt of the money. The lower Courts, being of opinion that, 
under the section in qjiestion, the appellants were not entitled to go into evi¬ 
dence to establish their allegation, rejected their petition without taking any 
evidence upon the disputed question of fact. 

•Appeal from Appellate Order No. 218 of 1884, against the order of T Smith, Esq 
Officiating Judge of Gya, dated the 6th of July 1884, affirming the order of Baboo Dinesh 
Obiinder Bai, Subordinate Judge of that district, dated the 14th of June 1884. 
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We are of opinion that the lower Courts are in error in not allowing the 
parties opportunity to establish their respective C168J allegations. The section 
says that, if the decree-holder fails to show cause why the payment should not 
be recorded as certified, the Court shall make the rule absolute. It appears to 
us that in determining whether the cause shown is sufficient or not, it is 
incumbent upon the Court to investigate and decide any question of fact, upon 
which the parties may not be agreed, upon such materials as they may legally 
place before it. In investigating tliis matter, the Court may take oral evidence, 
or may, under Chapter XVI of the Civil Procedurl^ Code, allow the disputed 
fact to be proved by affidavit according as the one or the other course may 
appiear to it convenient. 

The language of s. 626 is similar to that of s 258, and in Dandekar v. Dan- 
dekar (I. L. R., 6 Bom., 663j it was held that the term “ to show cause ” in 
s. 626, “ does not mean merely to allege causes, nor even to make out that 
there is room for argument, but both to allege cause and to prove it to the 
satisfaction of the Court.” Following this decision, we think that the same 
construction should be put upon the term “ to show cause ” in s. 258. 

We reverse the decisions of the lower Courts and remand the case to the 
Court of First Instance to decide upon evidence whether the cause shown is 
sufficient and satisfactory. The costs will abide the result. 

- Case remanded. 


NOTES. 

[ThiR was approved in (1893) 21 Cal , 213 (232) F B which related to awards 3 


[169] APPELLATE CIVIL 
The 23rd Jamiary, 1885. 


Present 

Mb. Justice Tottenham and Mb. Justice Ghose. 

Sri Bullov Bhattacharji’. Judgment-debtor 

versus 

Baburam Chattopadhya and another.Decree-holders.’’ 

Execution of Decree—Second appeal from ordei passed in execution of decree 
upon a bond specially legistered under s. 53 of Act XX of 1866 — 
Mofusstl Small Cause Courts, Suit cognizable by—Act XX 
of 1886, ss. 53 and 55—Code oj Civil Procedure, 

Act XIV of 1882, ss. 24,4 and 586. 

A suit upon a bond specially registered under the provMions of s 53 of Act XX of 1866 
for an amount less than Rs. 500 is cognizable by a Mofussil Court of Small Causes, and 
under s. 586 of the Code of Ojvil Procedure no second appeal lies to the High Court against 
an order passed on an application for execution of a deSree made in such a suit. 

Quart, whether an appeal lies at all against such an order passed in proceedings taken 
m execution of such a decree • 

The decree, of which the right to execution formed the subject of this 
appeal, was dated the 13th July 1871, and was passed upon a bond, specially 

• Appeal from Appellate Order No, 241 of 1884, against the order of W. P Meres, Esq., 
Judge of Midnapur, diated the 11th of July 1884, modifying the order of Baboo Joy Oopal 
Knhs, MnnsiS of l^mluk, dated the 17th of November 1883. 
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registered under the provisions of s. 53 of Aot XX of 1866, the amount of the 
bond being less than Bs. 500. 

In the Munsiif'8 Court the judgment-debtor objected to execution of the 
decree being granted on the ground that the right thereto was barred hV limi¬ 
tation , that the interest claimed by the decree-holder was excessive; an4 that 
he was not in possession of any property belonging to his deceased father 
against whom the decree had been passed. 

The Munsiif held that the decree was not barred by limitation, that the 
decree-holder was not eutiiiled to interest at a higher rate than 12 per cent, 
per annum, and that the allegation by the judgment-debtor as to the non- 
possession of any property belonging to his father’s estate was unfounded. 
The Court accordingly granted execution allowing interest at the modified rate. 

Both parties appealed to the Judge against this decision, the judgment- 
creditor contending that the lower Court erred in awarding interest at a rate 
lower than that claimed. 

[170] The plea of limitation was abandoned by the pleader for the 
judgment-debtor, who contended that the Court was wrong in granting execu¬ 
tion against his client at aU, and there was no proof that he had inherited any 
property from his father. 

The lower Appellate Court, however, upheld the decision of the Court 
below as to the right to execution, and further held that the judgment-creditor 
was entitled to interest at a rate higher than that allowed by the Munsiff and 
modified the order accordingly. 

The judgment-debtor now specially appealed to the High Court, and the 
only point raised in the appeal was the preliminary question raised on behalf 
of the respondent that no second appeal lay at all, and the contention raised 
on behalf of the appellant that, if that were so, no appeal lay at aU from such 
an order. 

Baboo Uma Kali Mukerjee for the Appellant. 

Baboo Doorga Mohun Dass for the Bespondent. 

The nature of the arguments upon the preliminary objection appears 
sufficiently in the Judgment of the High Court (Tottenham and Ghose, JJ.) 
which was delivered by 

Tottenham, J. —The respondent’s pleader has taken a preliminary 
objection to the bearing of this appeal. He has contended that no second 
apiieal lies to this Court in this case , and also that no appeal lay in the case 
at all from the decision of the first Court. ^ 

The subject of the appeal is as to the amount of interest to be recovered 
under a certain decree. The decree is dated the 13th July 1871. It was 
passed upon*a bond specially registered under Act XX of 1866, and was made 
under the provisions of s. 53 of that Aot. The amount of the bond was less 
than Bs. 500. The respondent’s pleader has urged that, so far as this second 
appeal is concerned, the original suit having been one in the nature of a case 
cognizable by a Court of Small Causes, and the amount involved in it having 
been less than Bs. 500, a second appeal to this Court is barred by s. 586 of 
the Code of Civil Procedure. He hat further contended that, by the terms of 
8. 55 of Act'XX of 1866, no appSal at all lay from the order of the first Court. 
For the appellant it has [1713 been urged that the case was not one cognizable 
by a Court of Small Causes; that nothing in Act XX of 1866 bars an appeal 
against an order passed in the execution of a decree made under s. 53; and 
that the order in question passed by the lower Appellate Court, being one of a 
nature contemplated by s. 244 of the Code, a second appeal would lie. 

The decisions in this Court have been to the effect that no appeal lies 
against any order passed even in the execution department connected witb a 
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decree made under s. 53 of Act XX of 1866; but a different view of that 
question has been taken in Bombay and Allahabad. The High Courts in those 
places have held that, although the decree itself under s. 53 is final, there is 
no bar to an appeal upon any question raised in the execution department. 
Upon that point we propose to give no decision in the present instance; for 
we think that this appeal can be disposed of upon' the other ground taken by 
the respondent’s vakil, namely that no second appeal lies to this Court. 

For the appellant it has been contended that this case cannot be treated 
as one of a nature cognizable by a Court of Smalt Causes, because the decree 
was made under the special provisions of s. 53 of Act XX of 1866. A ruling 
of this Court in the case of Ntlcoviul Banerjee v. Mudoosoodun Ghowdhry (14 
W. B., 478; 6 B. L. R., 177), was brought to our notice. The head-note is that 
the Small Cause Court of Calcutta had no jurisdiction to make a decree under 
s. 53 of the Registration Act; and that is the only authority which the 
appellant’s vakil was able to show in support of his contention, that the 
present suit is not of a nature cognizable by a Court of Small Causes. It 
appears to us, however, that this ruling does not govern Small Cause Courts in 
the mofussil. The particular reasons given by the High Court for that decision 
do not apply to Mofussil Courts. We see nothing which would take away 
from Mofussil Small Cause Courts the jurisdiction to deal with a claim 
passed upon a bond specially registered under Act XX of 1866. We think 
that the suit was clearly one of a nature cognizable by a Small Cause Court 
in the mofussil. It has been i-uled also in this Court that s. 586, which bars 
a second appeal in cases of that nature in which the original suit relates to a 
[17S] sum less than Rs. 500, applies equally to proceedings in execution as to 
a decree itself. The ruling is to be found in the case of Debee Pershad Singh 
V. Syud Delawar Ah (12 W. R., 86), and the contention before us of the appel¬ 
lant’s pleader himself, if correct, shows that s. 586 is equally applicable to 
proceedings in execution and to decrees; for, according to him—and he is 
probably right—the order passed by the lower Court comes within the purview 
of 8, 244, and is therefore a decree. Section 586 relates to appeals from 
appellate decrees, not to appeals from orders. 

The vakil for the appellant further urged that the amount now in dispute 
is more than Rs. 500, and that, therefore a second appeal will lie. But the 
terms of s. 586 do not refer to the amount in dispute at the time the appeal 
is preferred, but to the amount or value of the subject-matter of the original 
suit. In this the original suit related to a sum less than Rs. 500. It seems to 
us, therefore, clear that no second appeal lies. 

The pleader for the appellant asked us that, should we hold that no 
second appeal lies, to decide further that no first appeal lay , and that upon 
that ground the order he complains of should be set aside. But this is not 
a point which is properly before us at the present time. Should it come 
before the Court in proper form it will have to be considered. 

The appeal is dismissed. We make no order as. to the costs of this appeal. 

- - Appeal dismissed. 

NOTES. . 

i SECOND APPEALS—SMALL CAUSE SUITS— 

Second appeals are barred as well in execution proceeding as in original decrees :—12 Mad., 
116 (117); 26 Cal., 872 ; 27 Cal., 484 ; 11 C. W. N. 861 . 12 All. §79 ; 18 All., 481 ; 30 Bom. 
118 ; 12 C. P. L. R. 12. 

The teat is the original subjeot matter of the suit—not the amount claimed in execution 
not the amount disputed at the time of appeal.—15 C. W. N. 454 ; 7 I. C. 778 ; 16 C. L. J. 
49; 82 Bom. 356 ; 30 Mad., 212 : 17 M. L. J, 376.] 
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til Gal. 172 3 

APPELLATE CIVIL. 

The 3rd Febrttary, 18S5. 

Present: 

Mb. Justice O'Kinealy and Mb. Justice Trevelyan. 

Ambica Dasia.Plaintiff 

versus 

Nadyar Chand Pal (and on his death his sons, Akhai Coomar Pal 
and others).Defendants 

Appeal — Award—Order settmq aside decree upon award— Civil Procedure 

Code (Act XIV of 1882, s. ,522). 

All matters m dispute in a suit were referred to arbitration. An award was duly made 
and Hied, and a decree passed in accordance with the terms thereof Subsequently, on the 
application of the plaintiff in the suit, the Court passed an order sotting aside the decree and 
the award, and ordering the case tl78] to bo set down for hearing upon the ground 
that the proceedings in connection wit the arbitration had been taken, and the award had 
been Bled, without notice to the plaintiff, and that, although the award was alleged to 
have been made with the consent of the parties, the plaintiff had not consented to it 

Held, that no appeal lay from such order 

Howard'V. Wilson (I. L. R., 4 Cal, 231) dissented from; Mothooranath Tewatee v. 
Bnndabun Tewaree (14 W. R., 327) followed 
The facts of this case were as follows :— 

Ambica Dasia, the plaintiff, who was a Hindu widow, sought to recover 
possession of her husband’s share in certain property from the defendants, who 
were her husband's agnate relatives. One of the questions raised in the suit 
was as to whether her husband predeceased his father. When the suit was 
pending it was referred to arbitration, and in due bourse an award was made, 
alleged to be with the consent of the parties, allowing the plaintiff 5i biggahs 
of land, and a sum of Bs. 100 in satisfaction of all her claim. This award was 
filed in Court, and no objection being made by either party within the time 
limited, a decree was passed in accordance with its terms. Subsequently the 
plaintiff came before the Court, and applied to have the award set aside, alleg¬ 
ing that she had not consented to the award, and that it had been made behind 
her back without any notice to her, that the arbitrators were about to deal 
with the matter. She further stated that she had had no notice that the award 
was filed, or that a decree had been passed upon it. It was found by the 
Munsif that the arbitrators had acted on the consent of the plaintiff’s son-in- 
law, who looked after the case on her behalf, and who was at the time residing 
with her, but he held that the plaintiff was not bound by his act, and conse¬ 
quently he* set aside the decree and the award, and restored the case to the 
file, and ordered it to be set down for hearing. 

Previous to the date so fixed for hearing the defendants appealed, and the 
lower Appellate Court set aside the order of the Court below, finding, as a fact, 

* Appeal from Appellate Order No. 1.38 of 1883, against the order of Babu Brojendza 
Coomar Seal, ^i Bahadur, Judge of Bankura, dated 23rd of January 1883, reversing the 
order of Babu Jogendra Nath Bose, Rai Bahadur, Muusif of Gungajolghati, dated the 4<h of 
Deoemper 1882. 
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that the plaintiff was well aware of the award and all the proceedings in 
OQQiied^ion therewith, and that the case was decided in the presence of her 
pleadars; not £174] having objected to the award within the time allowed, the 
Odurt held that she had no right to have the decree set aside, and consequently 
decreed the appeal with costs. 

^i,The plaintiff now specially appealed to the High Court upon the ground 
that no appeal lay from the Munsif’s order, and that the decision of the 
lower Appellate Court upon the finding of facts come to by it was erroneous. 

Baboo Harendronath Mukherji for the Appellant. 

Baboo Dwarka Nath Chakrabatt for the Eespondents. 

The Judgment of the Court (O’Kinealy and Tbevelyan, JJ.> was as 
follows:— 

In this suit one Ambica Dasia, a Hindu widow, sued to recover possession 
of her hosband's property out of the liands of the defendants During the 
progress of the case the dispute was submitted to arbitration, and an award was 
delivered, which was set aside by the Munsif under s. 521 of the Civil Proce¬ 
dure Code on the objection of the plaintiff. The case was then set down for 
trial, but before judgment was delivered, or any decision was had on tlie merits 
of the case, the defendants appealed to the District Judge, v?ho came to the 
conclusion that the Munsif was not justified in setting aside the award of 
the arbitrators. He, therefore, decreed the appeal, and gave judgment in terms 
of the award. Against this decision the present appeal has been filed. 

The question we have to decide in this case is, whether an appeal from the 
order of the Munsif lay to the District Judge. In the case of Mothooranath 
Tewaree v. Brtndabun Tewaree (14 W. E, 327), it was decided that an order 
setting aside an award was merely an interlocutory order, which ivas not sub¬ 
ject to appeal, but only liable to revision by an Appellate Court when the final 
decree was appealed from. In a later case, namely, the case of Howard v 
Wtlson (I L. E., 4 Cal., 231) a different conclusion was arrived at. 

There it was held on appeal from a aimilai order passed on the Original 
side of this Court that the order was a judgment under the Charter from 
which an appeal lay direct. But it does not appear that in this case the pre¬ 
vious decision of Sir Eichakd Couch was either cited or taken into considera¬ 
tion. Moreover, this decision has not been followed, for in the case of Cl7J] 
Srce Bam Chowdhry v. Denobundhoo Chowdhry (I. L. E , 7 Cal, 490) another 
Division Bench of this Court held that no appeal lay from an order under 
s. 521. We are of opinion that we should follw the decision of Sir BICHABD 
Couch in Mothooranath Tewaice v. Brtndabun Tewaree (14W..E., 327) and 
holding that the lower Appellate Court had no jurisdiction to receive this 
aj[>peal, we set aside the judgment of that Court. 

To this our decision is limited. We do not decide any (juestion whatsoever 
regarding the validity of the award, and whether it is binding upon the parties 
or not. These questions, if they are ever raised, must be raised in appeal from 
the final decision of the Munsif. 

. Appeal allowed. 


MOTES. 

£ Similar rulingb wore given in the following cases,.—!i'i Mad., 202 , 31 Mad., 345.18 
M. L. J. 228 ; (1912) 16 I. C. 62. 6’ee also C. P. C. 1908, sec. 105 (1), 28 Ail. 408.] 
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FULL BENCH. 


The 9th January, 18fiS. 

Present . 

Sib Kichard Garth, Kt., Chief Justice, Mr, Justice Mitter, ' 

Mb. Justice Prinsep, Mr. Justice Tottenham and Mr. Justice Pigot. 

Chultan Mahton.Defendant 

versus 

Tilukdari Singh and others.Plaintiffs. 

“ Ahwabs," Illegality of — Cesses — Eeg. VIII of 1792, s. 64 — Beg. IV oj 
1794—Beg. Vof 1812, s. 3—Beng. Act VIII of 1869, s. 11— 

Act X of 1869, s 10—Contract Act—Act IX of 187‘^, s. 23. 

Where it is not actually proved that abn'abs have been paid or have been payable before the 
time of the permanent settlement, a landlord is not legally entitled to recover them as against 
his ryots, even assuming that by the custom of the estate the ryots, and their ancebtors before 
them, have for a groat number of years paid such abwaba. 

Semble, that a claim for the recovery of abwabs existing before the time of the permanent 
settlement would not bo enforceable. 

This was a reference to a Full Bench arising out of a case in which the 
plaintiffs, who were the tiocadars of a certain mouzah, sought to recover from 
a ryot Bs, 1,105-1-3, as arrears of tiagdt and bhfnvli rent for the years 1286 
to 1288, together with certain tl76] ■ ‘ customary abtvabs ” which the plaintiffs 
alleged had been prevalent in the village from tiihe immemorial. On the nagdt 


tenure measuring 14 bighas 7 cottahs. 

the following cesses were claimed 
Rb. Ab P. 

Rent 


... 75 9 0 

Dastur 

• •• 

0 7 9 At J anna per bigha 

Hujatana 


... 0 10 

Sonari 

... 

... 2 6 0 At ^ anna per rupee. 

Batta Mai 


... d 11 0 At 3 pico per rupee. 

Batta Company 

.. 

... 3 13 6 Do 

Dak Geaa 

• 4 * 

1 11 0 

Road Cess 

• •• 

... 12 10 9 


Total Rs. ... 108 C 0 

On the bhowh tenure, the following dues were claimed v>z.: — 

The neg or landlord’s due of 1 seer 4 chittaks per maund. ^ 

The punsera or harvest fee of 5 seers. 

The bodhwara, 2 chittaks per maund for payment of the wages of the 
village watchmen. • 

The pohwt 4 chittaks per maund for payment of the wages of the priest. 

The nocfia, 8 chittaks per maund for payment of the wages of the village 
establishments mz, the putwart 2 chittaks, the gomashta 2 chittaks, the amin 
2 chittaks, the pales 1 chittak, the nawinsinda 1 ohittak. 

The rmngan, 30 sfiers per plough. 

, The siddha, 10 seers per plough (putwari’s due). 

* Full Bench Reference on Special Appeal No 1070 of 1883, against the decree of the 
District Jud^ of Zillah Gya, dated 21st March 1883, modifying the deoiee of the Extra Sub¬ 
ordinate Jud^ of that District, dated the Slat May 1882. 
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Tfa«..^fextdamt denied that any arrears of rent were due; but whilst 
^ bat he was liable to pay 1 anna per ryot for Hujatana, and 8 pice 
r for Batta Company, contended that the other items were illegal 
-ow were not recoverable. The Subordinate Judge found that the 
iut was liable fpr road-cess and for the items admitted by him, but as 
0 the remaining items other than the assul rent, he held that they were 
1^1, as being contrary to s. 54 of Eegulation VIII of 1793. The District 
Judge found that the evidence given satisfactorily established a custom showing 
that the cesses claimed on the nagdi tenure had been prevalent in' the village 
for very many years, and that they had been paid by other ryots for a long 
CfTTl period ; and as regarded the dues claimed on the bkowb lands, that the 
evidence established (l) that these dues had been collected and paid from 
time immemorial ; and (2) that having regard to the hhotoli system that they 
were not excessive ; he therefore held, on the authority of Budhna Orawan 
Mahtoon v. Jemadar Balm Jogeshur Doyal Stng (24 W. E., 4), that such 
cesses were not illegal, and gave the plaintiffs a decree. 


On the defendant coming up before the Higli Court on special appeal the 
Court (GaETH, C.J., and Beverley, J.) having doubts as to whether the 
claim for abwabs could be enforced under the present Eent Law, and having 
regard to the conflicting authorities on the point, referred the following ques¬ 
tion to a Full Bench :— 


- Whether, assuming that the abwabs in question have, by the custom of 
the estate of which the lands form part, been paid by the defendant and his 
ancestors, for a good many years, they are legally recoverable by the plaintiffs, 
aithough they are not actually proved to have been paid or payable before the 
time of the permanent settlement ? 

Baboo Chunder Madbub Ghose and Baboo Saltgram Singh for the Appellants- 

Baboo Ckwnder Madhub Ghose. —Regulation VIII of 1793, s. 64, lays down 
that abwabs should be consolidated with the assul, and this claim is in contra¬ 
vention of that section. Regulation V of 1812, s. 3, although altering por¬ 
tions of Regulation VIII of 1793, declares that nothing therein contained 
shall legalize an imposition of arbitary cesses. Section 10 of Act X of 1859 and 
8. 11 of Beng. Act VIII of 1869 provides that damages shall be payable 
by any jierson exacting from tenants excess rents under the name of abwabs. 

The cases which show that such arbitrary cesses are prohibited are— 
Kicmola Kant Ghose v. Kanoo Mahomed Mundal (11 W. R, 395), Nobtn 
Chunder Boy Ckowdhry v. Gooroo Gobind Surmah Mojoomdar (14 W. R., 
447), Dhalee Puramantck v. Amtnd Chundei lolaptittar (5 W. R., 86), [ 178 ] 
Sqnnum Sookul v. Shaikh Elahee Buksh (7 W. R., 453), Orjooti Sahoo v. 
Anund Singh (10 W. R., 257), Burmah Ckowdhry v. Sreenund Singh (12 
W. R., 29), Mengur Munder v. Baboo Hurec Mohun Thakoor (23 W. R., 
447), Nobtn Chunder Boy Ckowdhry v. Gooioo Gobin^ Mojoomdar (25 W. R., 8). 
The case of Jeeatoollah Paramanick v. Jugodindro Naram Boy (22 W. R,, 12) 
IS distinguishable, as there the tenant consented to pay the cesses. 

The case of Lachman Eat v. Akbar Kltan (I. L. R., 1 All.,*440) shows, 
where a custom regarding the payment of cesses is alleged, how such custom 
should be proved, and lays down that it must be definite to be good. 

Mr. Evans, Baboo Anoda Prosad Banerjt, and Moulvi Mahomed Yusuf tor 
the Respondent. 

Mr. Evans contended that the liability relating to the payment of the 
abwabs flowed from the incidents of the contract under which the lands were 
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let to the defendant and his ancestors, such incidents, though dot expressly 
mentioned in the contract, being still deducible from the usage or custom 9stab<' 
lished on the evidence. The Courts below have found that these payments 
have been paid from time immemorial; there is not, nor has there been, any 
legal enactment which renders abwahs which were collected at^the time the 
permanent settlement, illegal. Beg. Y of 1812, s. 3, lays down that suph 
cesses may be enforced in certain oases by the Courts, and the evidence 'df 
custom sufficiently shows that there was a contract, express or implied, between 
the parties for the payment of these dues; and s. 9 of Beg. IX of 1825 saves 
certain cesses, levied according to ancient custom, from being affected by certain 
Regulations which abolished such cesses. A claim for the recovery of abwahs 
existing before the permanent settlement would be enforceable notwithstanding 
the provisions of Reg. V of 1812, Reg. VIII of 1793, Reg. IV of 1794, Act 
X of 1859 and Beng. Act VIII of 1869, because s. 54 of Reg. VIII of 1793 con¬ 
tains merely a direction for the consolidation of abwahs with the assul rent, 
but no penalty [1793 under the Regulation was attached to an omission on 
the part of the landholders who might act in contravention of that direction. 

Section 61 of Reg. VIII of 1793 provides that persons suing on engage¬ 
ments in which the assul and abwabs shall not appear to have been consoli¬ 
dated shall be non-suited , but this is not a penalty which would render the 
engagement illegal, but merely a bar to success, and besides it refers to 
written engagements which were by that Regulation rendered obligatory. 
But all the formalities as regards such engagements were abolished by s. 3 of 
Reg. V of 1812, and it has been settled and undoubted law for sixty years that 
no written engagements or special forms are necessary. The bar of section 61 
having been long removed, there is nothing illegal in a contract to pay items, 
which are lawful under s. 3 of Reg» V of 1812, or which were lawful at the 
time of the permanent settlement, and have ever since been paid as a customary 
term embodied in the unwritten contract under which the ryot holds. 

The items in dispute are described in the plaint, it is true, as “ old usual 
abwabs” yet I submit they are not abtuabs, but part of the rent, inasmuch as 
they are definite and certain items, and anything which is not uncertain or 
indefinite is not an abwab within the meaning of the Regulations. 

Harrington’s Analysis, Yol. II, p. 19, shows that the committee of circuit 
in 1772 proposed that such cesses as were oppressive or of late establishment 
should not be allowed, but that such as were of long standing and had been 
cheerfully submitted to by the ryots should not be considered illegal. As 
regards putwari dues, Reg. XII of 1817 shows that they may be paid in 
money, gram; or land, or in any legal manner whatsoever. The note on abwahs 
in Field's Beg illations, p. 61, was also cited. 

Baboo Mohesh Chunder Chowdhry on the same side, contended that, 
although there was no written agreement to pay these cesses, yet a contract to 
do so must be inferred, and cited— Mahomed Faycz Chowdhry v, Jamoo Gazee 
(I, L. R., 8 Cal., 730), Jeeatoollah Paramanick v. Jugodindio hlarain, Boy 
(22 W. R., 12). Payments which [180] were not so much in the nature of 
cesses as of rent in kind, and 'which were fixed and uniform, and had been 
paid by the ryot from the beginning, according to custom, were held not to be 
illegal cesses— Budhna, Orawan Mahtoon v. Jemadar Bahu Jogeshur Doyal 
Singh (24 W. R., 4). 

Baboo Madhub Chunder Ghose in reply cited a 4 of Reg. IV of 1794. 

The OpiniODB of the Full Benah were as follows:— 

Chufthf C. —I think that the sums in question are not recoverable. 
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They are oalted abwabs by the plaintiff himself, and they are abwuba, as 
it seems to me, to all intents and purposes, and I consider that the Regulation 
of 1793, as well as the Bent Law of 1859, intended to put an end to the abwab 
system, and to render them illegal. 

It has been argued that to abolish this system is contrary to the wishes 
of both landlords and ryots, and I believe that to be true. 

Landlords often find it a convenient means of enhancing their rents in an 
irregular way; and the ryots, as a rule, would far rather submit to pay 
abwabs than have their assul rent increased. \ 

But the system appears to me to be clearly illegal, and I consider that 
the Civil Courts should do their best to put an end to it. 

The plaintiffs’ suit will therefore be dismissed as regards the disputed 
items, with costs in the lower Appellate Court and in this Court, as well as 
with the costs of this reference. 

Mitter, J. (Tottenham and Pigot, JJ., concurring ).— 1 am of opinion 
that the question referred to us should be answered in the negative. 

The plaintiffs claim the disputed items as " old usual abwabs.” In the 
zamindari accounts they are also entered as abwabs The defendant denied 
that he ever paid them. The District Judge, on appeal, awarded a decree in 
favour of the plaintiffs in respect of these items, on the ground that they had 
been realized by the plaintiffs and their predecessor in title from the defen- 
Cl8l3dant and other ryots in the estate for many years. In fact, the District 
Judge finds that, according to the custom of the estate of which the defendant’s 
lands form part, these items have been paid by the defendant and his ancestor 
for many years. 

On these findings of fact it has been contended before us on behalf of the 
plaintiffs that the liability relating to the payment of these abwabs flows from * 
the incidents of the contract under which the lands were let to the defendant 
and his ancestors, such incidents, though not expressly mentioned in the con¬ 
tract, being still deducible from the usage or custom established on the 
evidence. 

I am of opinion that this contention, so far as it goes, is sound ; but the 
question is whether, having regard to the laws in force relating to abwabs, such 
a contract is enforceable. The solution of this question depends upon another 
question, namely, whether the imposition of such abwabs as these is prohibited 
and made unlawful by any law in force in this country ? If the affirmative 
be the correct answer of this latter question, it does not admit,of any doubt 
that the plaintiffs are not entitled to enforce the contract and to recover the 
disputed items , “ because every contract made for or about any matter or 
thing which is prohibited and made unlawful by Statute is a void contract” 
(Section 23, Indian Contract Act). 

Section 54, Regulation VIII of 1793, says : • The imposition upon the 
ryots under the denomination abwab, mathoot, and other appellations, from 
their number and uncertainty having become intricate to adjust and a source 
of oppression to the ryots, all proprietors of land and dependant taluqdars shall 
revise the same in concert with the ryots and consolidate the whole with the 
a^sul into one specific sum.” Then the section in question fixes the end of 
the Fasli year 1198 in the Behar districts as the time within which the conso¬ 
lidation was to be effected. The next section provides : “ No actual proprietor 
of land, or dependent taluqdar, or farmer of land, of whatever description, shall 
impose anv new abwab or mathoot upon the ryots under any pretence whatso¬ 
ever.”- This section further provides a penalty for the infraction of the 


919 



l.ti.lLU!Cal. 182 


CHUMAN MA«TON V. 




aforesaid provision. iSeofcion €1 of the same Begulation has laid down that, 
“ in the event ot any claims [182] being preferred by proprietors of estates or 
dependent taluqdars, farmers or ryots on engagements wherein the consolida¬ 
tion of assul, abwab, etc., shall appear not to have been made, they are to be 
nonsuited with costs.” Section 3 of Begulation V of 1812 provides as fellows: 
“ Such part of Begulation VIII of 1793 and of Begulation IV of 1794 as 
reql^re that the proprietoi-s of land shall prepare forms of pottahs, and that 
such forms shall be revised by the Collectors, and which declare that engage¬ 
ments for rent contracted in any other mode than that prescribed by the 
regulations in question shall be deemed to be invalid, are likewise hereby 
rescinded, and the proprietors of land shall henceforward be considered compe¬ 
tent to grant leases to their dependent taluqdars, under-farmers, and ryots, 
and to receive correspondent engagements for the payment of rent from each of 
these classes or any other classes of tenants according to such form as the 
contracting parties may deem most convenient and most conducive to their 
respective interests, provided, however, that nothing herein contained shall be 
construed to sanction or legalise the imposition of arbitrary or indehnite cesses 
whether under the denomination of abtoabs, mathoot, or any other denomina¬ 
tion. All stipulations or reservations of that nature shall be adjudged by the 
Courts of Judicature to be null and void; but the Goiirt shall notwithstanding 
maintain and give effect to the definite clauses of the engagements between the 
parties, or, in other words, enforce payment of such sum as may have been 
specifically agreed upon between them.” Section 10 of Act X of 185^, and 
8. 11 of Beng. Act VIII of 1869, declared the exaction of any sum in excess of 
the rent specified in the pottah of an under-tenant or a ryot, or payable under 
the provisions of the aforesaid Act as abwabs, etc., to be illegal. 

Under the provisions of the Be§ulations and Acts cited above, it seems to 
me that a contract for the payment of ainvahs is unlawful and is not enforceable 
by law. It has been contended before us that a claim for the recovery of the 
ahwabs existing before the permanent settlement is enforceable notwithstanding 
these provisions, because s. 54 of Begulation VIII of 1793 contained only a 
direction for the consolidation of the abwabs with CI831 the assiil jumma, 
but no penalty was attached to an omission on the part of the land¬ 
holders to act according to that direction. But it seems to me that this 
contention is not correct, because s. 61 of the said Begulation, in my opinion, 
provided the penalty in question, that penalty being the non-suiting of the 
claim for the recovery of the abwabs. Even supposing that this contention is 
valid, still the plaintiffs cannot succeed in this case. There being this plain 
direction in *the Begulation, if it was not complied with, it is for the landlord 
to prove that these abwabs existed at the time of the permanent settlement. 
The plaintiffs in this case have not established this fact. 

It has been next contended that, although the disputed items in the plaintiffs’ 
claim are described in the plaint as ‘old usual abwabs," and in the zamindari 
accounts also they are designated as abwabs separate and distinct from the 
specified rej^t, yet they are not abwabs but part of the rent. This contention 
is mainly based upon the grouhd that anything which is certain and definite 
does not come under the class of abwabs, the imposition of which is prohibited 
by the Begulations. Although the Begulations did not clearly define what an 
abwab is, still I think that it cannot be maintained that anything which is 
definite and certain is not an abwab under the Begulations, although the parties 
to the contract may call it so It seems to me that the Begulations, without 
defi ning accurately what an abwab is, left this question for the determination 
by tbA Court in each ease upon the evidence. I cannot find anywhere in the 
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Begulation the precise definition of the word abwab which would justify me 
to treat the disputed items of claim as part of the specified rent, although the 
plaintiffs claim them in the plaint and entered them in the zamindari accounts 
as “ abwabs." 

It has been further said that as there is a contract between the parties for 
the payment of these dues under the latter portion of s. 3, Regulation^ of 
1812, the plaintiffs are entitled to recover them. But the language of that 
section does not, in my opinion, support this contention ; on the other hand, it 
provides “ that nothing therein contained shall be construed to sanction or 
legalize the imposition of arbitrary or indefinite cesses whether under the 
denomination of abwabs, mathoot, or any other denomination ” Cl84] The 

last four lines of the section in question provide that the engagement for the 
payment of any sum as may have been specifically agreed upon between the 
parties shall be enforced. This provision, it seems to me, refers only to the 
amount which is by the contract fixed as the rent payable to the landlord. 
The section in question provides mainly that the proprietors of land shall 
thenceforth be competent to grant leases to ryots, etc., and to receive corres¬ 
ponding engagements/or the payment of rent from them Having regard to the 
words of the section in question italicized, I think the words “ sum specified ” 
refer to the amount of the rent specified. 

I do not think it necessary to notice in detail the decided cases on this 
point. There is a clear conflict in these decisions, some of them supporting 
the view which I take. Those in which a contrary view has been taken have 
been decided either upon the ground that the abwabs claimed in them, not 
being indefinite and uncertain, did not come within the class of abvjohs 
prohibited by the Regulations, or, upon thg ground that there were clear con¬ 
tracts between the parties for the payment. The last-mentioned ground is 
evidently based upon the construction of s 3, Regulation V of 1812, for which 
the learned counsel for the plaintiffs contended 

For the reasons given above I am unable to adopt this construction. The 
view which I take of the section in question is supported by the decision of 
Sudder Dewanny Adawlut, in Badhd Mohiin Serma Chowdhry v Gunga 
pershad Chuckerbiittee [7 Sel Rep. 142 (o e), 166 (n. e.)] As legards the 
other ground, vtz., that anything which is not uncertain or indefinite is not an 
abwab within the meaning of the Regulations, I have already dealt with it 

I am of opinion that the plaintiffs’ suit, so far as the disputed abwabs are 
concerned, should be dismissed 

Prinsep, J. —I agree in the judgment delivered by MiTTEB, J. The 
moneys claimed beyond the assul jumma, or actual rent, are clearly alnoabs, and 
if exacted by the landlord would, under s 11 of Beng. Act VIII of 1869, entitle 
the tenant to recover as damages double the sum so exacted 

In determining the matter referred to us by the Division Bench it has 
been necessary to trace the course of legislation [188] from the perma¬ 
nent settlement, and for this purpose to make use of the, edition of 
the Regulations and Acts of the Legislature recently published by and under 
the authority of the Legislative Department. This publication reproduces the 
Reg:ilationB and Acts as they now stand on the Statute ’Book with full effect 
given to all the amendments and repeals. Attention is nowhere drawn to any 
alteration in any particular Regulation or Act as it was originally passed. We 
have been consequently much embarrassed, and might have been misled, in 
determining the meaning and object of the law, and our time, during the course 
of the argument, has been wasted in understanding a section of Regulation Y 
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of 1812- which, as it is represented in the recent publication by the La^slatiTe 
Department, contains only a fragment of the section as it was originally enacted. 
In order to understand s. 2, Regulation V of 1812, it is absolutely necessary 
that the entire section should be read, and from this it will appear that its 
object was to withdraw the restriction previously placed on the power of 
to grant leases for a period exceeding ten years. The first portion 
of ^rat section has been repealed, and, if I may venture to express an opinion, 
inconsiderately repealed. The mutilated section which is now alone law has 
been republished by the Legislative Department, and if read by itself would 
reasonably imply that in 1812 the Legislature, for some reason not stated, 
declared that proprietors of land were competent to grant leases for any period 
which may seem moat convenient to themselves and their tenants, and most 
conducive to the improvement of their estates. 

^ Other similar instances may doubtless be adduced in which great incon¬ 
venience, and probably mischief, will result from the danger of implicitly relying 
on a mutilated publication of the law emanating from so high an authority as 
the Legislative Department. I, therefore, desire to draw attention to this 
matter, that those whose duty it is to interpret the law may be warned, and I 
hope also that the Legislative Department may, on a suitable opportunity, 
remedy this inconvenience "in such manner as may seem most conducive to 
the public interests involved. 

Appeal alloived. 


NOTES. 

[ ABWAB8— 

These were not held to be abinabs —Tehwari, salami, (1888) 16 Cal , 828 ; certain collec¬ 
tion charges (1904) 31 Cal., 834 8 C. W N, 529 (.531); certain weighmont fees (1889) 9 
A W. N , 89 , but sarak, neg, and khurucks were held to be abwabs (1890) 17 Cal , 796 F.B.; 
similarly, batta usual, duatui, hazzatana, sonaii, chanda. salami and percentages :—(1907) 7 
C. L. J. 261, batta company depends on its creation before or after 1836 —7 C. L. J. 251 7 
C. L. J. 202.] 


[188] PRIVY COUNCIL. 

Tlie 28th June and 1st, 2nd and 3rd July, 1884, 

, Present • 

Loud Watson, Sir B. Peacock, Sib M. E. Smith, 
Sir R. P. Collier and Sib A. Hobhouse. 


Pertabnarain Singh.Defendant 

versus 

Trilokinath Singh.Plaintiff. 


[On appeal from the Court of the Judicial Commissioner of Oudh.] 

Eepresentation of the estate of a Hindu Talukdar by his widow in a suit for 
the succession-—Act I o/186.9—Res judicata— XXIV of 1870, a. 26, 
laeiMtt subatantially the same as those raised in the present suit, relating to the succession 
to a taluqdari estate, had been decided in a former suit, in which an order of Her Majesty in 
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tjouaoU declared who had the right to succeed. Held, that a claimaot, whose interest was 
such would vest in hini only upon the death of the widow of the last taluqdar, was bound 
by the order so made, on the ground that he was privy to the former suit, the whole estate, 
for the purpose of representing it, being vested in the widow, who was a party to that suit. 
Katama Natchiar v. The Baja of Shtvagunga (9 Moore 1 A .' 604) referred to and followed. 

That order declared tl^t a will made by the last taluqdar, whereby a power to appmnt a 
successor in the taluqdan had been given to the widow, had been revoked, and determii^ the 
right to succeed as upon an intestacy. The person whom the widow had appointed, by her 
will, now contending that he was not bound by the order, having been, when the former suit 
was instituted, a minor, without any duly appointed guardian, it was held, that whether he 
had, or had not, by acts after attaining full age (having been nominally a party), become 
estopped from setting up the above, he was, at all events, bound by the order, on the ground 
that the widow, holding an estate at least as large as that of a Hindu widow in her husband’s 
property, was the full representative of the estate in the former suit, the appointment made 
by her being such as would operate only on her death Held, also, that although a manager 
of the estate had been appointed under the provisions of Act XXIV of 1870 (the Oudh Taluq- 
dars’ Belief Act), but had not been made a party to the suit, this omission did not, under 
section 25, affect the validity of the decree between the parties. 

Appeal from a decree (22nd July 1882) of the Officiating Judicial Com¬ 
missioner of Oudh, reversing a decree (29th August 1881) of the District Judge 
of Faizabad. 

C1873 The principal matter in this appeal was whether or not the respondent 
was bound by the order of Her Majesty in Council, in a former suit, making 
declarations on questions substantially the same as those involved in the present. 

The suit out of which this appeal arose related to the title to succeed to 
the estates of the late Maharaja Man Singh, who died on the 11th October 
1870, at Adjudhea without leaving a son. The suit was brought by the 
respondent Trilokmath Singh, the younger son of a brother of the Maharaja, 
against the appellant Pertabnarain Singh, the son of a daughter of tlie 
Maharaja. 

The suit followed after two judgments of the Judicial Committee, and orders 
of Her Majesty iti Council thereupon, on questions with which the present was 
connected. The first, dated 13th August 1877, was made upon the agipeal of 
Pertabnarain Singh through his guardian Mussamat Bachu Sahiba against the 
respondent Maharani Subhao Kunwar, widow of the deceased Maharaja 
Trilokinath Singh, represented by Lachmmath, his brother and guardian, and 
Daroga Saradhar Singh, another brother (I L. E., 3 Cal., 626 , L. R., 4 I. A., 
228). This order gave the succession to Pertabnarain, as upon an intestacy. 
The other (I. L. E., 4 Cal., 185 , L R., 5 1. A., 171) dismissed a petition 
presented by Trilokinath Singh praying to have the decision of 1877 re-opened 
as against him,, In their judgment advising this dismissal (I. L. E., 4 Cal., 185 ; 
L. R., 5 I. A., 171), their Lordships intimated that Trilokinath’s allegations to 
the effect that he neitheir had been a party to the former suit (having been an 
infant during part of the time of its pendency), nor had been properly represent¬ 
ed by anyone upon it. could be properly heard only upon a fresh suit brinj^ing 
forward the facts. 

The present suit was instituted on the 3rd June 1879 to have declared 
Trilokinath’s right to the taluqdari in virtue of his havm^been appointed under 
a power of appointment given by a wiU executed by the late Maharaja, on the 
22nd April 1864, to his wife, the Maharani Subhao Kunwar, to nominate a 
successor—a power which she had exercised on the 16th August 1872 in favour 
of the plaintiff. A declaration was also prayed that Trilokinath Singh was not 
bound by the order of the 19th August 1877. 
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£188] The judgment of 19th July 1877 (I. L. E.. 3 CaL, 626 ; L. E.. 4 I. A.. 
228), on which that order was based, sets forth the will of the late Maharaja, 
and the facts material to this report. That judgment in effect declared the 
revocation by parol of the Maharaja’s will of 2nd April 1864, such revocation 
having been effected by the giving oral instructions by the testator to the 
Officiating Commissioner of the Faizabad Division of Oudh; and in that judg¬ 
ment’ it was also decided that Pertabnarain Singh was entitled to succeed to the 
taluqdari, having been, by the Maharaja Man Singh’s treatment of him, brought 
within the meaning of the enactment of the 4th clause of s. 22 of Act I of 
1869. 

On the present suit coming on for hearing in the Court of First Instance, it 
was held that Trilokinath had not been made a party to the former suit, or 
represented in it; and that he was not bound by the proceedings of 1877, in 
regard to the question of revocation of the will of 1864, as to which, however, 
the Judge found upon the evidence that the will had been revoked. 

The Judicial Commissioner of Oudh held, on appeal, that the suit was not 
barred by Trilokinath’s having been a party to the former suit, or represented 
in it. He reviewed the facts and expressed his opinion thus “ To hold, under 
these circumstances, that, by reason of Trilokinath’s name having been retained 
in the titles of the cause, of Mr Wilson’s clerk having accepted service of 
notice of the appeal on behalf of the respondents , and of Trilokinath’s having 
taken an active part m securing funds for, and iu conducting the correspondence 
about, the defence of the appeal, Trilokinath was a party and was bound by 
the order of August 1877, would, it seems to me, be unjust.” The Judicial 
Commissioner also held that the Maharaja’s estate was not so completely 
represented by the widow^ in the former suit that Trilokinath was bound 
by the decision against her. He was, on the contrary, of opinion that the 
Maharani devested her estate, by the execution of the instrument appointing 
Trilokinath m 1872, the Maharajah’s estate having thereupon become, “ so far 
as it could then become, zn boms of the nominated successor.” Trilokinath, in 
his opinion, took as successor of the [189] Maharaja, not of the widow, and 
his interest vested (although his enjoyment of the benefits of that interest 
was postponed) on the 16th August 1872, the date on which the widow 
appointed him. 

The Judicial Commissioner also held, reversing the decision of the Court 
of First Instance on this point, that, on the evidence (material parts of which 
he found not to have been on the former record), no revocation of the will of 
the Maharaja, dated 22nd April 1874, had taken place. He further held that, 
as a matter of law, this will, though made before the passing of the Oudh 
Estates Act, 1869, could not, after the coming into force of that Act, btj 
revoked by parol. He, therefore, made a declaratory decree in favour of the 
apjpellant. 

Mr. J. F. Leith, Q. C., and Mr. J. Graham, Q. C., (with whom was Mr. 
Q.T. Woodroffe) for the Appellant, argued that the judgments of the Courts below 
were wrong, in regard to the prpvisions of Act X of 1877, s. 42. The proceed¬ 
ings in the former suit, and the final declaration of the title of the present 
appellant, were conclusively binding upon the respondent, considered merely as 
the final decree in the suit according to the Indian procedure in force at the 
time. The order in Council of 19th August 1877 was binding on Trilokinath 
for two reasons. First, in regard to his conduct upon the appeal in the former 
suit. On this point, it had appeared that he, while his name was on the record, 
actively defended his interest. If not of full age, having been upwards of 
sixteen years of age when Pertabnarain’s suit was instituted, he attained it 
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while the appeal was pending, and should then have pat forward the objection 
on which be now attempted to insist. The second reason was that Trilokinath, 
claiming derivatively under the will of Man Singh, by the appointment of the 
widow of the latter, was bound by the decree against she widow, who repre¬ 
sented her deceased husband’s estate, she having been a party to the suit. It 
was not the case, as had been supposed by the Judicial Commissioner, that the 
ISIaharani Subhao Kunwar ceased, on appointing Trilokinath to be successor, to 
represent the estate She represented it until the coming into operation of the 
instrument, whereby she appointed Trilokinath to succeed to the taluqdari; and 
that was until her death, the instrument being [190] testamentary. No 
present estate had been conferred by the widow on Trilokinatli. In regard to 
the representation of an estate by a Hindu widow, reference was made to Nobin 
Chunder Chuckerbutty v. Issur Chunder ChtickerbuUy (9 W. E., 505) , Auniirto- 
lall Bose v. Bajoneekant Mitter (L B, 2 I. A., 113), Kalama Natchiar v. The 
Baja of Shiva-gunga [(9 Moo. I. A., 539 (604)]. 

Sir H. James, Q.C (Attorney-General) and Mr. T. II. Cowie, Q.C. (with 
whom were Mr, B V Doyne, Mr. J D. Mayne and Mr. Howard), for the Res¬ 
pondent, contended that Trilokinath not having been made party to the former 
suit, and not having been represented in it (to which, if he was to be bound by 
the decision, he was a necessary party), was not bound by the order of Her 
Majesty m Council, They examined the facts as to Lachminath's having been 
nominally Trilokinath’s guardian on the record, and argued tliat the latter had 
neither been actually a party, nor had he been properly represented. As to the 
argument that the widow had sufficiently represented all future and contingent 
interests in the estate, and therefore had represented Trilokinath in the suit, it 
must be considered that the latter claimed title not under the widow, but under 
Man Singh’s will The widow and the instrument of 1872 merely effected 
Man Singh’s intention. The power of appointment was absolute, and could only 
be exercised once for all according to the testatoi’s intention. It was exercised 
in 1872, and operated as a present irrevocable appointment, Trilokinath obtain¬ 
ing a vested interest Reference was made to Jarman on Wills, 143, Duke of 
Marlborough v. Lord Godolphiv (2 Ves - Sen., 61). 

Another defect in the former suit, as to parties, was this —The whole 
estate having been, at the time when the former suit was brought, under a 
manager appointed in accordance with the provisions of the “ Oudh Taluqdars' 
Relief Act,” XXIV of 1870, that manager was by s 25 a necessary party 

Mr. J, F. Lciih, Q.C., replied 

Their Lordships’ Judgment on a subsequent day (July .23rd) was 
delivered by 

[191] Sir Montague E. Smith,— This appeal arises in a suit brought 
by the respondent, in which he sought a declaration that he was entitled to 
succeed to the large taluq of Mahdona in Oudh and other property which 
belonged to the late taluqdar, Maharaja Sir Man Singh The District Judge 
of Faizabad dismissed the suit, but, on apjieal, the Officiating Judicial Commis¬ 
sioner reversed his decree, sustained the respondent’s suit, and made the declara¬ 
tion he prayed. This declaration is directly opposed to the declaration made 
by the Queen in Council on the report of this Board in a former suit brought 
by the present appellant, in which substantially the same issues relating to 
the succession to the taluq as those arising in the present suit were raised 
and decided. 

The first question to be considered, therefore, in the present appeal is 
whether the respondent is bound by the judgment m the former suit, for, 
if so bound, the question on the merits need not be discussed. 
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It has scarcely been denied that the cardinal issues which were decided 
in the former suit are identical with those raised in the present; and the 
principal dispute arising on the defence of res jvdimta has been, whether the 
respondent is bound either as party or privy to that former suit. 

The facts relating to the succession are fully stated in the judgment of 
this Board in the former appeal (L. E., 4 I. A., 228; I. L. E., 3 Oal., 626). But 
it will be convenient for the elucidation of the question of res judicata, to which 
their Lordships’ observations will be confined, to re-state some of these facts. 

The late Maharaja was one of the great landholders of Oudh, whose status 
and rights are the subject of Act I of 1869. He died on the 11th October 
1870, leaving a widow, the Maharani Subhao Kunwar, a daughter by a 
deceased wife, and a grandson (the appellant), son of that daughter. He also 
left two brothers surviving him, both having sons; one of these brothers, 
Eaghubar Singh', being the father of Laclqninath, and of Trilokinath (the 
respondent), the latter being the younger. 

Some years before the passing of Act I of 1869, viz., on the 22nd April 
1864, the Maharaja executed a will, and deposited [192] it with the Commis¬ 
sioner of the district. This will (using the translation given in the judgment 
of the Officiating Judicial Commissioner, which was adopted at the Bar) is in 
these terms:— 

“ In the name of the Mighty Lord Gancah 

“lam Maharaja Man Singh, Badadur, Kaim Jang, talnqdar of Baj Shahgani, Baj 
Qonda, and other placoH 

“ Whereas my intention as regards making any bov representative has not yet become 
fixed, I, therefore, for the present declare my aforesaid Maharani representative and proprietor 
of my estate and property, moveable and immoveable ; until she make some one reprosciitative, 
let her remain representative like myself, without power to alienate , and as regards my 
property, moveable and immoveable, no shaver or partner has any claim Therefore, having 
written these few words of the nature of a Will, I have deposited with the Government, that 
it may remain a record, and be of use in time of need ” 

About two years after the Maharaja’s death, and on the 16th August 
1872, the Maharani executed a document, of which the following (also taken 
from the above-mentioned judgment) is a translation — 

“I am Maharani Subbaxi Kunwar, widow of Sir Maharaja Man Singh, Sahib Bahadur, 
Kaim Jang, K.C S I., Taluqdar of the Baj of Mahdona, Gonda, &e 

“ Whereas the late Maharaja Sahib Bahadur, my husband, departed this life on tho 11th 
October 1870, corresponding with Katik Badi 2nd, Sambat 1927 , and from that time up to 
date I am, under the Will exocutcJ by my husband on the 22nd April 1864, in proprietary 
possession of the etif iro Baj and estates, and of the property, moveable and immoveable, of 
the Maharaja, my husband ; and whereas life ts uncertain, and after my death disputes may 
arise with regard to the succession to the Baj and dignity of the late Maharaja, my husband, 
it is therefore right that I shitmld make a Will regarding the appointment of an heir and 
representative, after myself, in plaoc of the Maharaja, now in heaven, my husband. 

** I, therefore, being in good health, and of sound mind, have, of my own entire free 
will, and under no pressure or compulsion, appointed the youth Trilokinath, son of Bajah 
Baghnbar Singh, Sahib, deceased,*nephow of my husband, heir and representative, in plaoc 
ofmy husband, of all the*^rights and dignities conferred on tho Maharaja Sahib Bahadur, now 
in heaven, by iihc British Government, and of the entire estate, and all property, moveable 
and immoveable. The said youth shall, after my death, remain from generation to generation, 
in the enjoyment of all the rights and dignities, in place of the Maharaja Sahib Bahadur, 
nowio heav^;and the said youth will also own, and enjoy, the property belonging to 
me, moveahl* and immoveable. I will fix such maintenanoe as I may think fit for the 
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[198] youth Partab Narain Singh, and for Darogah Sham Dhar. These allowances shall 
continue to be paid by the said youth, and by his Buooessors, for ever, after'my death; and the 
said youth, and his succeasors, shall also discharge any money debus, or verbal contracts* 
binding on me, or on the estate t have, therefore, written these few words of the nature of a 
Will, that after my death they may be of use when required.” 

At the time the former suit was commenced, vi/ , on the 7th November 
1872, the respondent’s title, if any, rested entirely on these documents, for, as 
the younger son of a living brother of the late Maharaja, he was not entitled 
to succeed to the taluq as heir. . 

The claim of the appellant, the son of a daughter of the Maharaja, rested 
on a clause inserted, at the instance of the Maharaja himself, in Act I of 1869, 
providing that, in default of a son or son’s descendants, taluqs should descend 
to such son, if any, of a daughter of the taluqdar, “ as has been treated by 
him in all respects as his own soa.” (Section 22, clause 4.) 

The former suit was brought by the appellant, against (1) the Maharani, 
(2) the respondent, alleged to be represented by Lachmmath, his brother and 
guardian, (3) Darogha Sham Dhar, brother of the Maharani, (4) Laehminath. 
The appellant, in his plaint, asserted his title to succeed to the taluq as heir, 
by virtue of Act I of 1869, being, as he alleged, a daughter’s son, who had been 
treated by the Maharaja as a son, and prayed that the above-mentioned docu¬ 
ments of the 22nd April 1864 and the 16th August 1872 be cancelled. 

This plaint is very general and informal, but it appears from the judgment 
of the Deputy Commissioner of Faizabad that (in his own words) “ the plead¬ 
ings gave rise to the following issues, which, as amended at the suit of the 
parties, ultimately stood thus.” The 1st, 2nd, and 4th are as follows :— 

(1) Did the Maharaja leave a Will, and if so what was the effect of it? 

(2) Did he ever direct the destruction of the Will ? 

(4) Was plaintiff ever adopted as a son by the Maharaja or treated by 
him as his own son ? 

Evidence having been given on- these issues, both the Courts in Oudh 
decided that the Maharaja had left a Will, and had not revoked it, and there¬ 
upon dismissed the suit of the appellant 

ClM] The appellant appealed from these decisions to Her Majesty in 
Council, and obtained their reversal. 

In the judgment of their Lordships, the questions for decision are thus 
stated:— • 

“It IB now admitted, if it were ever seriouBly, doubted, that the appellant can only 
succeed in his suit by establishing both the following propositions — 

“1 That the testamentary disposition, which the Maharaja had undoubtedly power 
to make, and did make in 1864, was revoked or became inoperative in his lifetime. 

“ 2. That the appellant is entitled to succeed to the taluq as the son of a daughter of 
the Maharaja, who had been treated by him in all respects as his own son, within the 
meaning of the 4th clause of s. 22 of Act I of 1869 ’’ * 

After ctureful consideration of the evidence bearing on these propositions, 
this Board came to the conclusion that the appellant hafl established both , 
the result being that the affirmance of the first destroyed the foundation of the 
respondent’s tide, which rested on the Maharaja’s Will, whilst the affirmance of 
the second established the right of the appellant to succeed to the taluq as heir. 
This Board, therefore, advised Her Majesty to reverse the decree appealed 
from, and to declare that the Will of the Maharaja was duly revoked by him 
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in his lifeMme, and that the appellant was entitled, under Act I of 1869, to 
succeed, as ab intestato, to the taluqdari estate of the late Maharaja. A 
declaration to this effect was accordingly made by Her Majesty in Council. 

On the 3rd January 1879 the present suit was brought by the respondent, 
raising the same issue upon the revocation of the Will as that stated in the 
judgment of this Board, and decided against him, the fourth prayer in the 
present plaint being that it may be declared that the Will of the Maharaja was 
not revoked, but was a good and valid Will at his death. 

The' respondent contends that he is not bound by this judgment, because 
he was a minor when the former suit was commenced, and Lachminath, who 
is represented on the record to be his guardian, was not duly appointed. 

It appears that the respondent was of the age of 16 years and 10 months 
when the former suit was commenced, and did not [193] attain bis legal 
majority, which in Oudh is the age of 18, until the 7th February 1874, after 
both the judgments in Oudh had been given. This is not disputed by the 
appellant, nor is it contended that Lachminath was properly appointed as 
guardian ad htem But it is insisted that the respondent is bound by the 
judgment in the former suit m two ways — 

1st.— By having, with knowledge that be was nominally a party to the 
suit, taken upon himself the prosecution of the appeal to the Queen in Council, 
not only after he had become of full age, but after the taluq had been actually 
transferred to him by the Maharani by an instrument to be presently 
adverted to, and so had waived the defect of a due appointment of guardian, or 
was estopped from setting it up. 

2nd.—That, if he be not bound as a party to the suit, the Maharani fully 
represented the estate in the previous litigation, and consequently that the 
judgment in the former suit against her binds the respondent. 

With reference to the first of these points, which was that first argued at 
the Bar, their Lordships at once intimate that they do not propose to discuss 
it at length, as their decision will not turn upon it. But to complete the 
history of the former suit, and ,to show the position of the parties when the 
present was commenced, it will be necessary to refer shortly to some further 
acts and proceedings. Evidence was given in the present suit that the respon¬ 
dent was personally served with the original summons in the former one, and 
that from time to time he was present with the legal advisers for the defence 
when the case was discussed , but as all these things took place whilst he was 
still a minqr, they are only material to show his knowledge of the earlier pro¬ 
ceedings when he prosecuted the appeal to Her Majesty in Council. 

After the appellant had obtained leave in the former suit to appeal here 
in that suit, and during the pendency of that appeal, the Maharani, on the 20th 
May 1875, transferred by deed the full ownership and immediate possession of 
the taluq to the respondent, who, at the same time, executed a counter-deed 
pledging himself to obey her as a son, and to carry ort the business of the estate 
according.to her advice, Thg respondent having thus become the owner of 
the taluq, as far as the Maharani could make [196] him so, appears upon the 
evidence to have corresponded with Mr. Wilson, the solicitor engaged in the 
appeal, upon the coifduct of it, and to have supplied funds for its prosecution. 
Although it seems that no formal appearance was entered for him, his name 
appears in some of the proceedings as a party to the suit. Whether in thus 
carrying on the appeal he should be deemed a party to it, and bound as a party 
by the final order of the Queen in Council, their Lordships, as already intimat¬ 
ed, do not think it necessary to decide. It may here, however, be observed 
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that, although after the transfer of ownership of the talug had been made to 
him, pendente Itte, by the Maharani, he carried on the appeal in the manner 
just mentioned, he did not think fit to bring that transfer to the notice of this 
Board until the order in Council bad been issued, and upon his application for 
a rehearing. 

Their Lordships now proceed to consider the second question, viz., whe¬ 
ther the Maharani fully represented the estate in the former suit, which 
mainly depends on the construction and effect to be given to the will of the 
Maharaja, and to the first instrument executed by the Maharani 

There can be no doubt that the will of the Maharaja is a testamentary 
instrument. According to the translation of it before set out, he states as a 
reason for making it, that his intention as regards making any boy represen¬ 
tative had not become fixed. “Therefore, for the present,” obviously pointing by 
this expression to the possibility of his making another disposition before his 
death, he declared the Maharani “ representative and proprietor of my estate , 
until she make some one representative, let her remain representative, like 
myself, without power to alienate.” This language in its natural meaning 
plainly discloses an intention to vest the whole estate in the Maharani, until 
she should devest herself of it “ by making some one else representative,” and 
the words are sufficient and apt words to accomplish this intention. 

As if to leave no doubt of his wish to make his widow proprietor of the 
taluq, until by her own act she appointed another, the Maharaja adds that, 
until she does so, she is to remain representative “like myself,” the plain mean¬ 
ing of these words being tl97] that, until such appointment, she was to own 
and represent the estate as fully as he himself owned aud represented it. 

It is not necessary to consider whether the prohibition against alienation 
was or was not an effectual restraint, for, however that may be, it is clear 
that this provision would not prevent the vesting of the whole estate in the 
Maharani. 

In what manner tlie succession would have gone, undei this peculiar will, 
if the Maharani Had died without appointing a representative to the estate, is 
a question which does not now arise It is sufficient for the present purpose 
to hold that, until she had appointed another to be owner and representative, 
the Maharani’s estate in the taluq was sufficient to constitute her the full 
representative of it in the former suit Her estate was at least as large as 
that of a Hindu widow in her husband’s property. What was said by this 
Board of the widow’s estate in the Shivofiunga case {Katama Natchiar v. The 
Baja of Shwagunqa, 9 Moo I A , 539,) is applicable to hers. “ The whole 
estate would, for the time, be vested in her absolutely for some purposes, 
though, in some respects, for a qualified interest, and until her death, it could 

not be ascertained who would be entitled to succeed.it is obvious 

there would be the greatest possible inconvenience upholding that the succeed¬ 
ing heirs were not bound by a decree fairly and jiroperly obtained against the 
widow.” (See 9 Moore I. A., p. 604). ^ , 

The Officiating Judicial Commissioner did not disaffirm the proposition 
that, assuming no appointment had been made by the Maharani, she would 
have fully represented the estate. He rests his judgment on the ground, 
“ that, with reference to the conditions of the Maharaja’s will, the Maharani 
devested her estate by the execution of the document of 1872, and the 
Maharaja’s estate became, so far as it could then become, in bonis of the 
ncwninated successor.” This is the principal ground on which his decree was 
sought to be supported in the aorguments at the Bar. It was contended for the 
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respondent that the document of 1872 was a present irrevocable appointment; 
whilst the contention for the appellant was that it was a will taking effect 
only on the death of the Maharani, and ambulatory and revocable in her 
lifetime. 

Ct983 Their Lordships are of opinion that the latter is the true nature of 
the document. It commences with a recital of the will of the Maharaja 
styling it " a will.” The Maharani then says that life is uncertain, and that 
after her death disputes might arise as to the succession to the Eaj, and 
proceeds . “ It is, therefore, right that I should make a will regarding the 
appointment of an heir and representative, after myself, in place of the 
Maharaja; I, therefore, being of good health and sound mind, have appointed 
the youth, Trilokinath, nephew of my husband, heir and representative.” 
She proceeds to say that the youth will enjoy the property after her death. 
She also bequeaths to him her own property She says she will fix allowances 
for maintenance to relatives, which are to be paid after her death by Triloki¬ 
nath, who is also to pay her debts. She concludes by saying she has written 
these few words “ in the nature of will,” that after her death they may be of use. 

The document, both in its beginning and its end, is expressly styled a will. 
In the beginning, it is so styled after reference to the Maharaja’s “ will,” and 
an instrument of the same nature as his was evidently contemplated. It is 
also plainly declared by the Maharani that Trilokinath was to become repre¬ 
sentative only after her death, and there is no indication whatever that she 
intended to divest herself of her husband’s property during her lifetime, any 
more than of her own, which she also bequeaths. 

It is to be observed that, when the Maharani sent a copy of the document 
to the Superintendent of the Court of Wards to inform him that she proposed 
the respondent to be successor of the Maharaja after her death, she calls it 
“ a will.” 

It was argued that the document was evidence that she had made an 
immediate apppointment, because the words “ 1 have appointed ” are used. 
There is no pretence for saying that she had appointed the respondent other¬ 
wise than by the instrument itself. These words, therefore, can only have 
operation according to the nature of the instrument. They are not in 
themselves inconsistent with a disposition by will, and are altogether insuffi¬ 
cient to countervail the express description of the document as a will, and its 
general tenor. 

[199] It was but faintly contended that the Maharani had no power to 
make the a^ipointment of a successoi to the taluq by will, and, therefore, to 
give effect to the instrument of 1872, it must be construed as a present appoint¬ 
ment. But it would be impossible to give effect to the instrument contrary to 
the intention of its author. Treating it then as a will, which their Lordships 
hold it to be, the respondent took no estate by virtue of it, and, of course, if the 
Maharani had no power to appoint by will, he never could have taken any. 
The estate, therefore, assuming the Maharaja’s will had been unrevoked, would 
have remained in the Maharani until the execution of the deed of 22nd May 
1876, which, being mshde pmdenie hie, cannot affect the present question. 

An objection to^the efficacy of the judgment in the former suit was made 
during the argument, on the ground that the manager of the estate, appointed 
under “ The Oudh Taluqdars’ Relief Act ” (XXIV of 1870) had not been made a 
party to it. 

On the 4th December 1870 the Maharani presented a petition under the 
above-mentioned Act, which after stating that she had succeeded to the estate 
of her husband, prayed that, the estate might be placed under the management 
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of the Government; and, on the 3rd June 1871, an order was made by the 
Officiating Chief Commissioner, appointing the Deputy Commissioner of Faizabad 
to be manager. 

The objection was rested on the 25th section pf the above-mentioned Act, 
which is as follows “ Nothing in this Act precludes the Courts of the 
Province of Oudh having jurisdiction in suits relating to the succession to, or the 
rights of, persons claiming maintenance from, any immoveable property brought 
under the operation of this Act, from entertaining and disposing of such suits , 
but to all such suits the manager of such property shall be made a party.” 

It appears that in settling the issues m the present suit, the District Judge 
was asked to frame an issue raising this point The Judge declined to do so, 
and the point apparently dropped out of the suit However that may be, their 
Lordships think the omission to join the manager as a party does not affect 
the validity of the decree as between the appellant and the re 8 -[ 2003 pondent. 
The appointment of the manager did not vest the estate in him It remained 
in the Maharani as before Nothing in the previous part of the Act takes away 
the jurisdiction of the Courts in suits relating to succession, and the 25th 
section expressly declares that it is not taken away. The defendants to the 
suit might have objected to the nonjoinder of the manager, or the manager 
might have intervened under the provision at the end of this section, but the 
section does not enact or purport to enact that judgments given in such suits 
shall be void as between the parties contesting the right to the succession 

In the result, their Lordships will humbly advise Her Majesty to reverse 
the judgment appealed from, and to order that the suit of the respondent be 
dismissed, and that he do pay the costs in the Courts below. The respondent 
must also pay the costs of this appeal 

Solicitors foi the Appellant Messrs. Watkins .f Lattey 
Solicitors for tlio Respondent Messrs Bariow <(’ Moyers. 

Appeal allowed. 


NOTES. 

CA decree obtained against <i Hindu widow a*, ropreseiiting her husband’-, estate is 
binding upon the reversioners —fi C L J 490, 6U1 , 34 Cal , 1001 10 C W N O&.'i , 9 
O. C 339 : (1906) P R 107 , (1895) P R 29 , 5 Bom L R. 585 

See also the Notes to 10 Ciil. 823,985 in the ‘ LAW RkpobTS RUPKINTS ’] 
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FULL BENCH. 

The 19th January, 1885. 

Present: 

Sir Richard Garth, Kt., Chief Justice, Mh. Justice Mittek, 

Mr. Justice Prinsep, Mr. Justice Tottenham and Mu. Justice Pioot. 

Lala Mobaruk Lai and others.Plaintiffs 

versus 

The Secretary of State for India m Council and others.Defendants. 

Sale for arrears oj re^oenm—Material irregularity—Substantial injury — 

Act XV of 1859, ss. 6', /, 20, 28, 33 — Certificate—Bengal 
Act VII of 1868, s. 8. 

Per GAKTH, C J , MiTTElt, PRlNSEP and PiaOT, JJ —A non-compliance with the provi¬ 
sions of s 6 of Act XT of 18-59 ih not a mere irregularity, and is not one of those errors ni 
procedure which are intended to be cured by s 8 of Bengal Act VII of 1868. Where a 
sale for arrears of revenue has been held, and non-compliance with s 6 has been found, such 
a sale is null and void, a« not being a sale under the provisions of Act XI of 1859 

[201] Semble. —That no positive rule can be laid down permitting an inferenoi to be 
drawn in all cases that the inadequacy of the price realized by a sale is due to the irregularity 
of the sale proceedings 

Per Tottenham, J — Where the date fixed for a sale in the sale notification is less than 
thirty clear days from the date on which the notification is affixed in the Collector’s office, 
there is a legal defect in the notification, which is not cured by s 8 of Bengal Act VII 
of 1868 , but a sale held under such conditions is not tjiso facto null and void, but is liable to 
be annulled only on proof that the person whose land has been sold has sustained injury b.v 
reason of the informality in the notification v 

That with regard to the existence of the particular legal defect found in the present ease, 
the Court was not at liberty to infer that the inadequacy of the price realized by the sale was 
due to the irregularity of the sale proceedings 

This was a suit brought on the 20th September 1880, by one Mobaruk Lai 
and 23 others who were, previous to the sale hereafter mentioned, co-proprietors 
of Mehal Barharia, against the Secretary of State for India in Council, and 18 
persons who were also co-proprietors in the mehal (but who had refused to 
join as plaintiffs in the suit), and two other persons who were the auction-pur¬ 
chasers of the mehal at a sale held for arrears of revenue. The object of the 
suit was to set aside a sale of the mehal held on |j)ie 2nd June 1879, under 
Act XI of 1859, on account of the revenue of the estate having fallen into 
arrear • 

Under the provisions of Act XI of 1859, separate accounts were opened 
in respect ,of certain shares in this mehal, and the sum of Rs. 801-9-11 was 
separated as the amount of revenue payable on such shares. The residue of 
the mehal after this separation of account bore the annual revenue of 
Rs. 205-8-8. On ths 22nd April 1879, the Collector issued a notice notifying 
that this last-mentioned portion of the mehal would be sold for arrears of 
Government revenue, amounting to Bs. 12-11-10, out of an instalment which 
fell doe on t he 28th March 1879, There w^ no dire ct p roof t hat this notice 

* Full Bench Belereiice on Regular Appeal No. 304 of 1881, againetthc decree of the First 
^bordaate Judge of Sarun, dated the 26tb of August 1881. 
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had been affixed in the Colleotorate till the 2nd May. Under this notice the 
date of sale was originally fixed for the 31st May 1879, but was subsequently 
altered to the 2nd June 1879, and notice of this alteration was duly given. 
On that date the portion of the Mehal set out in the notice was sold, and pur¬ 
chased by two of the defendants for Es 1,700 The i}lain-t202jtiff Mobaruk 
and the predecessors in title of the plaintiffs Nos. 6 and 7 alone appealed, but 
unsuccessfully, to the Commissioner under s 33 of Act XI of 1859. 

The plaintiffs sought to set aside the sale on the following grounds . — 

(1) That the notices issued under sections 6 and 7 of Act XI of 1859 
were not in accordance with the provisions of the Act 

(2) That the sale was held before the expiry of thirty clear days from 
the date on which the sale notification was suspended in the Collectorate. 

(3) That the order altering the date of the sale from the 31st May to 
the 2nd June was not warranted by Act XI of 1859 

(4) That, in consequence of these irregularities, property worth Rs. 33,000 
was sold for Rs 1,700. 

The Secretary of State denied that any irregularity had taken place either 
before or after sale , and the auction-purchasers contended that only such of 
the plaintiffs as had appealed to the Commissioner had any right to sue, and 
that the sale was held lust thirty clear days from the date of suspension of the 
notice , and that as the 31st May was a gazetted holiday, and the 1st of June 
was a Sunday, the Collector, in accordance with s 20 of Act Xi of 1859, 
issued a second notification on the 26th May, fixing the 2nd June as the date 
of sale, but that, even supposing the irregularities complained of were 
established, the plaintiffs were precluded by s 8 of Beng Act VII of 1868 
from setting them up, as a certificate of sale had been granted to them under 
8. 28 of Act XI of 1859. 

The Subordinate Judge found that the plaintiffs had entirely failed to 
prove that the sale had been conducted contrary to the provisions of Act XI 
of 1859 , aijd, holding that it was therefore unnecessary to enter into the 
question as to whether thev liad sustained any substantial injury, dismissed 
the suit, stating that only such of the plaintifls who had appealed to the 
Commissioner in accordance with s. 33 could have, m any case, been entitled 
to bring the suit. 

,The plaintiffs appealed to the High Court 

Mr. Justice MiTTEK was of opinion that the question, whether the notices 
under s. 7 of Act XI of 1859 were properly published, wsts immaterial, 
inasmuch as even if the irregularity had been [203] proved, it could not 
have affected the price fetched , and as to whether the notification was 
properly framed and published in accordance with s 6 of Act XI of 1859, 
and as to whether the fact that the auction-purchasers had obtained a 
certificate under s. 28, which precluded the* plaintiffs setting up the 
irregularities complained of by reason of s. 8 of Beng Act VII of 1868, the 
learned Judge, following the principle of the case of Bal Mokund J^al v Jirjoo- 
dkun Boy (11 C. L. R., 466) held that notices under s. 8 of Beng. Act VII of 
1868, referred to notices under s 5 of that Act, viz , to notices containing infor¬ 
mation upon any particular matter, to any particular person or class of persons, 
and that the notification under s. 6 of Act XI of 1859 was not a notice of that 
description, but was in the nature of an advertisement of sale conveying no 
information to any defined person or class of persons, but to the public gene¬ 
rally; and that, therefore, the certificate under s. 28 did not preclude the plaintiffs 
from setting up irregularity. He further was of opinion that the sale, in this 
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case, had heen held before the expiry of thirty clear days from the date of sus¬ 
pension of the notice, and therefore was irregular, and that the sale was illegal, 
and that the Judge was not warranted by s. 20 of Act XI of 1859 in altering the 
date of the sale. That as regarded the question of the plaintiffs having sustain¬ 
ed injury arising from the irregularity, he found that they had sustained injury, 
inasmuch as the property had been sold at an inadequate price, and that a fair 
inference to draw in the case was, that the inadequacy of the price was the 
result of the irregularity. It being, in the learned Judge’s opinion, a reasonable 
inference to draw in cases in which the irregularity complained of was of such 
a nature that it would ordinarily affect the number of bidders present at the 
sale, the inadequacy of the price not being accounted for m any other way; and 
as authority for this proposition cited tlie cases of Goopeenath Dobey v. Boy 
Luchmeeput Si'tigh Bahadur (I L R., 3 Cal., 542), Kalytara Ciiowdhrain v Bdm- 
coomar Goopta (I L R., 7 Cal, 466) and Bonmnali Moznmdar v. Woomeah Chun- 
der Bundhopadhya (I L R , 7 Cal, 730) and he, therefore, was of opinion that 
the sale should be set aside. 

[304] Mr. .Justice Tottenham was of opinion that, so tai as the alleged 
irregularity consisted in the notice ot sale not having been posted in proper 
time, the Court could not find in favour of the plaintiff's, inasmuch as the certifi¬ 
cate obtained by the auction-purchasers, under s 28 of Act XI of 1859, was 
aoncluswe evidence m favour of the auction-purchasers that such notice was duly 
posted. And that the words “ duly posted ” meant posted in the proper place 
and at the proper time, as well as in a proper manner. And fuither held that 
the notification under s 6 of Act XI of 1859 was a notice within the meaning 
of s. 8 of Beng Act YII of 1868 but that, although such certificate was con¬ 
clusive on tlie point as to its having been duly posted, the Court was still com¬ 
petent to enquire whether the notice was a proper one, and whether its contents 
were such as were required by s 6 of Act XT of 1859. That in the case before 
him theie was nothing on the face of the notification to show that the notice 
had not been suspended lor thirty days before the sale, and the only evidence 
given as to its not having been so suspended was the fact that the Nazir’s report 
as to the posting was dated the 2nd of May, and the fact that the auction- 
purchasers in their written statement appeared to have admitted or assumed 
that the 2nd May was the date of postin” . he, therefore, held, after weigliing 
this evidence, that the presumption was in favour of its having been posted on 
the day it bore date, viz , the 22nd April. He, therefore, on the whole case, 
found that the notification of sale was in proper form, and correct in substance, 
that it was duly posted, and that there was nothing contrary to law in the sale, 
and no groupd made out for any further enquiry as to w hether the sale had 
inflicted substantial injury on the plaintiffs ; but inasmuch as it might be argued 
that, notwithstanding tlie conclusive evidence afl'orded by the certificate, the 
defendants were held bound by the sort of admission m^de in their written state¬ 
ment, the learned .Judge found that there was no proof that the alleged irregu¬ 
larity was the cause of the substantial injury caused by the inadequate price 
obtained at the sale, for it could not be inferred that the price was affected by the 
supposed fac| that the sale proclamation was affixed in the Collector’s office a 
day later than it ought to have been . and was further of opinion that the cases 
[205] of Gopecnalh Dobey v. Hoy Luchmeeput Singh Bahadur (I. L. R., 3 Cal., 
542), Kalytara Chowdhrain v. Bamcoomar Goopta (I. L. R., 7 Cal., 466), Bono- 
mali Mozumdir v Woomesh Chunder Bundhopadhya (I. L. R , 7 Cal., 730), did 
not intend to lay down a broad rule in all cases that a material irregularity is 
to be presumed to be the cause of the inadequacy of the price bid, and should 
be so treated without further evidence, but that, even if that was the meaning 
of those cases, the case of Olpherts v. Mahatnr Pershad Singh (11 C. L. R., 
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494) had corrected that error by laving down that the Courts cannoi, without 
evidence, and upon mere supposition, properly find that the irregularity caused 
the injury. He, therefore, affirmed the decree of the lower Court. 

The two learned Judges having differed in opinion, the case was referred 
to the Chief Justice under s. 575 of the Code of Civil Procedure. And the 
learned Chief Justice having heard the case argued, and finding that there were 
conflicting decisions of the Court on hotli the points argued, referred the two 
disputed points to a Pull Bench. The referring order, after stating the purport 
of the suit, continued as follows — 

The two points arise thus; The first is that the sale m question was fixed 
to take place at a time less than thirty clear days from the day “ when the 
notification was affixed in the office of the Collector , and that tor this reason 
the provisions of s 6 of Act XI of 1859 were not complied with, and the sale 
was consequently void ’ 

In point of fact, the sale notification was dated on the 22nd of April, and 
it is stated that the sale would take place on the 31st of May , but it was not 
affixed in the Collector’s office until the 2nd of May, winch was less than 
thirty days from the day of sale 

It was contended by the defendants that this was a mere irregularity, 
which was cured by s 8 of Beug Act VII of 1868, which provides that where a 
certificate of title has been given to a purchaser under s 28 of Act XI of 1859, 
it shall be conclusive evidence that all notices in or by that Act or Act XI of 
1859, required to be served or posted, have been duly served [206] and posted , 
and that the title of any person who has obtained such a certificate shall not 
be impeached by reason of any omission, informality or irregularity as regards 
the serving or posting of any notice in the proceedings under which the sale 
took place. 

Mr Justice MlTTER was of opinion that the non-compliance with the virovi- 
sions of s 6 of Act XI of 1859 was not a mere irregulaiitv, but that it avoided 
the sale, and that it was not cured by the purchaser liaving obtained a certifi¬ 
cate under s. 8 of Beng Act VII .of 1868 In support of that opinion he 
referred to the case of Ba! Mokund La! v Jirioodhun Roy (11 C L. R , 466). 

Mr. Justice Tottenham was of a contrary opinion . ho considered that the 
non-compliance with s 6 was a mere irregularity , and he is supported in that 
view by several decisions of this Court, and, amongst others, by two which are 
unreported, one the case of Jaqgvt Cknnder Waddadar v J'he Secretaiy of 
State for India (an appeal from Original Decree No 297 of 1881), decided by 
Mr. Justice MacphersON and myself, and the other the case of Horo Das 
Chowdhry v Bam Kumar Gupta (S. A No 2580 of 1882), decided by 
Mr Justice BEVERLEY and myself Both these decisions are in accordance with 
the view of Mr Justice Tottenham , but on hearing the point again argued in 
this Court, I confess, I entertain so much doubt whether those cases were 
rightly decided, that I have thought it right to refer the following question to a 
Full Bench :g- 

Whether, under the circumstances stated, the non-compliaT*ce with the 
provisions of s. 6 of Act XI of 1859 avoided the sale, or, whether it was cured 
under s. 8 of Beng. Act VII of 1868 by the purchaser having obtained his 
certificate ? * 

The other point arises in this way 

The property in question was sold for Rs. 1,700, whereas it was proved 
that the real value of it was more than double that sum , but no direct evidence 
was given showing that the inadequacy of the price was caused by the irregu¬ 
larity in the proceedings. 
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That^ being ao, Mr. Justice MiTTEB oonsideredi that m point of law ho was 
at liberty, if he thought proper, to infer, that tM7] the inadequacy of the pric® 
was attributable to the irregularity in the proceedings. On the other hand 
Mr, Justice TOTTENHAM considered that, as a matter of law, the Division Bench 
was not at liberty to draw such an inference, without some further and more 
direct proof, that the inadequacy of price was due to the irregularity. 

Upon this point the case of Olpherts v Mohabir Pershad Singh, decided by 
the Privy Council, and reported in 11 C L. B., 494, was referred to. 

It seems to me that in that case their Lordships did not mean to lay 
down any rule of law applicable to all cases, and that their observations were 
merely intended to apply to the facts of the case before them 

On the other hand, there is direct authority in this t)ourt, that when an 
irregularity in the sale is proved, and it is also proved that the price obtained 
is greatly inadequate, it is open to the Court to infer, if it thinks fit, that the 
inadequacy of the price was due to the irregularity in tlie proceedings [see 
Kalytam Chowdhrain v Ramcoomai Goopta (I L R., 7 Cal , 466)1 - 

I confess, it seems to me, that this question is rather one of fact than of 
law; but as the learned Judges who have differed in this case considered it to 
be one of law, and as, since the above decision of the Privy Council, it has 
been dealt with in this Court as a question of law, T think it right to refer to 
the Pull Bench the question whether under the circumstances stated the Court 
is at liberty to infer that the inadequacy of the price realized by the sale was 
due to the irregularity of the sale proceedings " 

Mr, Phillips and Mr. H. E Mendies for the Appellants 
Mr. Evans, Babu Mohesh Chunder Choivdhry and Moulvie Mahomed Yusuf 
for the Respondents. 

Mr Phillips - -Section 8 of Beng, Act VII of 1868 is not applicable, and 
the question is not one of posting the notice The sale is illegal as having 
been made on a dav on which the Collector had no right to make it No 
adjournment could have the effect of legalizing the proceedings--Rnf Mokund 
Lallv Jirjoodhun Boy (11 C. L. R , 466) [208] The case of Goojiexnath Dobey 

V. Roy Lnchmeeput Simih Bahadur (I L. R., 3 Cal, 542) is authority for 
saying that where there has been no proper notice an absence of bidders may 
be presumed, from which alone substantial injury must probably have arisen 
to the judgment-debtor, and that case has been followed by Kalytara Chow¬ 
dhrain V. Ramcooma,r Goopta (I L R., 7 Cal, 466) Where both material irregu¬ 
larity and substantial injury are proved, the presumption is that the substantial 
injury is due * to the irregula»’ity— Bonomah Moziimdar v Woomesh Chunder 
Bundhopadhya (I L R.. 7 Cal., 730). 

Mr. Evans for the respondents contended that the non-compliance with 
the provisions of s. 6 of Act XI of 1859 was merely an irregularity which was 
cured by the grant of a certificate to the purchaser—see s. 8 of Beng. Act 
VII of 1868—and entered into the history and scheme of the revenue law as 
laid down in the older rent Acts, with a view to show the modlBcations and 
alterations \^ich, from time to time, had been made, and that the policy of 
the law was to the effect that certain irregularity, in proceedings under the 
rent law might be remedied by the Civil Courts, but that as a general rule such 
matters were to be left to the decision of the Revenue Courts. 

The Opinions of the Full Bench were as follow .— 

Ckifthy C,J. (Pbinsbp and Pigot, JJ., concurring). —As regards the first 
point, which is referred to us in this case, I am of opinion that the non- 
complianoe with the provisions of s. 6, Act XI of 1859, was not a mere 
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iiT^ularit^, and was certainly not one of those errors in procedure iJirhich are 
intended to be cured (under s. 8 of Act VII of 1868), by the purchaser having 
obtained his certificate. 

It seems to me that the substantial ground of complaint on the part of 
the judgment-debtor was, that the sale was illegal, as having been made on a 
day on which the Collector had not a right to make it. 

S^tion 6 declares that the day fixed for the sale shall be a day not less 
than thirty days from the time when the notice of it is affixed in the office.” 

CaoQ] It matters not at what time the notice is affixed in the office, so long 
as the day on which the sale is notified to take place is not less than thirty 
days from that time. 

But here the daV notified for the sale was less than thirty days from the 
affixing of the notice , and, consequently, the day notified was one on which 
the Collector had no authority to hold the sale. And as the sale on that day 
would have been illegal, no adjournment of the sale to any subsequent day 
could have the effect of legalizing the proceedings. 

That being so, the next question is, whether the sale in question could 
properly be said to have been “ a sale for arrears of reventie ” within the 
meaning of s. 33 of Act XI of 1859, so as to render it necessary for the 
plaintiff to prove any substantial injury. 

About this I have had some doubt. The sale was professedly made under 
the Act , but the question is, whether it could really be said to have been a 
sale under the Act if the Collector had no right to make it 

In the Pull Bench case of Baijnath Sahn v. Lala Sital Prasad (2 B. 
L. R., F. B., 1 , 10 W. R., F. B., 66), a sale was also professedly made for 
arrears under the Act , but as it was proved by the owner of the estate that 
no arrears were due, it was held that the Collector had no right to sell, and 
consequently that the sale was void. 

Upon consideration, I am disposed to agree with the majority of the 
Court that the same principle applies, here. If the Collector had no right to 
hold the sale, the error which he committed was not a mere irregularity, but 
one which rendered the proceedings absolutely void. 

In that view of the case it is unnecessary for us to answer the second 
question , but as it has been referred, and as it is possible that the case may 
go before a highei tribunal, I think it right to say that, in my opinion, the 
second question is rather one of fact than of law. 

I consider, moreover, that their Lordships of the Privy Council in the 
case of Olpherts v. Mahabir Pershad Sttigh (11 C L. R., 494) did not intend 
to lay down any positive rule in all cases. 

[210] Suppose that no notice, or only a day’s notice, of the sale had been 
given, and that the property had been sold at what was admittedly about 
one-tenth of its value, could any reasonable man hesitate to infer, without any 
further evideabe, that the inadequacy of the price was caused by t^e shortness 
of the notice ? * 

Then suppose another case, in which only four days’ notice of the sale 
had been given, and where the property was sold for one-third of its value. 
The Court surely, if it thought proper, would be justified in drawing the same 
inference. It is impossible, as it seems to me, to lay down any hard and fast 
rule applicable to all such cases. 

The appeal must go back to the Division Bench for ultimate disposal, 
and we think that the plaintiff is entitled to the costs of,this reference. 


6 OAD.—118 
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Mitter, J. —I jjim of opinion that in this case the non-oomplianoe with 
the provisions of s. 6 of Act XI of 1859 under the ciroumstanoes stated in the 
order of reference avoided the sale, notwithstanding the provisions of s. 8 of 
Beng. Act VII of 1868. 

It seems to me that the Legislature in enacting s. 6 of Act XI of 1859 
had two objects in view, viz., (1) the fixing of the day of the sale, and (2) the 
publication of the notice as to the day of the sale so fixed. That this was the 
intention of the Legislature appears clear not only from the language of the 
section, but also from the provisions of ss. 3 and 5. 

Section 3 provides that the Board of Revenue at Calcutta shall deter¬ 
mine upon what dates all arrears of revenue are to be paid up in each 
district under their jurisdiction and shall fix notice of the aforesaid dates in a 
particular mode. It further directs that in default of payment on the due 
date so fixed, the estate m arrear shall be sold at public auction to the highest 
bidder. Section 5 provides that in certain specified cases a special notice is to 
be given. 

After having laid down that on default of payment of the arrears of 
revenue on due date, the estate shall be sold, the Legislature would naturally 
next provide as to when the sale was to take place And this is one of the 
matters provided m s. 6. 

[ 811 ] The language of s. 6 is also consistent with this view of its 
construction. It seems to me, therefore, that s 6 declares that the day of 
sale to be fixed shall be a day which shall not be less than 30 clear days from 
the date of affixing the notification in the office of the Collector or other officer 
mentioned in the section. Therefore, the day of sale fixed in this case by the 
Collector did not fulfil the requirements of s 6 , that being so, the Collector, in 
my opinion, could not, by another order purporting to have been passed under 
8. 20 of Act XI of 1869, adjourn the sale to another day. Upon this point I 
entirely agree witli the observations of NORRlS, J., in Bal Mokund Lai v. 
Jtrjoodhun Roy [(11 C. L. R , 466 (474)]. He says “ But further, when in 
s. 20 we find the words—‘ to commence the sale on the day of sale fixed,' this 
must refer to a day of sale which has been legally fixed. You could not 
adjourn a meeting which an Act of Parliament requires to be convened at 12 
days notice if only an eleven days notice has been given You cannot 
adjourn an illegally called meeting, and you can only adjourn a sale fixed for a 
eertam day v^hen it has been legally fixed for that day.” 

Therefore, the day on which, in this case, the sale was held was not a 
day on which the sale could be held in accordance with the provisions of the 
law on the subject, that being so, the Collector, in my opinion, had no power 
to hold the sale on the day on which it was held. It is therefore null and 
void, as it was not a sale under the provisions of Act XI of 1859. 

If it was null and void, s. 8,of Beng. Act VII of 1868 would not make it 
valid on the ground that the purchaser has obtained his certificate. This 
section only cures the defects, if there be any, in the procedure to be observed 
regarding the service* and posting of the notices required to be served and 
posted under the Act. The granting of the certificate cannot have the effect of 
rendering an illegal sale valid. 

Then if the Collector had no power to hold the sale in question in this 
case, the right of the plaintiff is not affected by it. In order to be successful 
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in this case, it is not, therefore, necessary for him to obtain a decree setting 
aside the sale. It would be a contradiction in terms to set aside a sale which 
is null and void, [212] t.c., which is no sale at all. It is therefore not neces¬ 
sary for the plaintiff to bring his case within the purview of s. 33 of Act XI 
of 1859, which applies where the plaintiff cannot succeed unless the sale be 
set aside. If the sale in this case was null and void, there is no defence to the 
plaintiff’s claim to recover possession of his property from which he has been 
ejected under the colour of an illegal sale. 

In Btinwaree Lall Sahoo v. Mohaheer Proshad Sinqh (L. B., 1 I. A., 89), 
the plaintiff sued to set aside a revenue sale on the ground that the notice 
prescribed in s. 5 of Act XI of, 1859 was not given That section provides 
that no estate which is within the purview of it shall be sold unless the notice 
prescribed in it is given. In that case it was found by the High Court that 
the required notice had not been given But there was no finding in favour of 
the plaintiff that he bad sustained any pecuniary loss by the sale. 

The High Court, however, set aside the sale Upon the point of substan¬ 
tial injury Ainslib, J., who delivered the judgment, savs “ To sell a man’s 
estate for arrears after lulling into a false sense of security by failure to give 
him a notice which the law prescribes as a condition precedent of a sale, is an 
injury of itself, wholly irrespective of the amount of purchase-money, and in 
my opinion a very material injury, and one amply sufficient to warrant a 
Court in annulling a sale under s. 33 of Act XI of 1859 , that such an injury 
flows directly from the irregularity will hardly be denied ” This judgment 
was upheld by the Judicial Committee. In this case also if s. 33 of Act XI 
of 1859 applies, it may be reasonably said that to sell a man’s property when 
you have no power to sell it “ is an injury of itself wholly irrespective of the 
amount of purchase-money ” , and if this injury be a substantial injury within 
the meaning of s. 33 of the Act, it is clear also in this case that it flowed from 
the Collector’s non-compliance with the provisions of s. 6. 

As regards the second question, I agree in the answer given to it by my 
Lord the Chief Justice. 

Tottenham, J. —In the further light thrown upon the first question 
before us by the discussion upon this reference, [213] I have been enabled 
to iierceive that we are not precluded from holding that the date fixed in the 
sale notification being less than thirty cleat days from the date of its being 
affixed in the Collector’s Office, there is a legal defect in that notification, and 
that we may so find notwithstanding anything m s. 8 of Beng. Act VII of 1868, 

I assent, therefore, to the finding that in this respect the sale was made 
contrary to the provisions of the Act But 1 sav that the sale was not ipso 
facto null and void. It was a sale for an ears of reyenue. and by s. 33 is liable 
to be annulled only on proof that the plaintiff has sustained substantial injury 
by reason of this infoimality in the notification. 

As to the second question, I am of opinion that the existence of the 
particular legal defect found in the present instance is not evidence that it 
caused the substantial injury attributed to it, viz., maufficiency in the price 
bid at the sale. I do not say that there might not be illegalities in sale proceed¬ 
ings which would by themselves warrant the Court m holding that they had 
caused substantial injury to the plaintiff , c.g., a sale might be held when no 
arrears really existed, or there might be a sale without any notification at all, 
so that the Government might become the purchaser for a rupee. 
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I answer the question, therefore, only as regards the partioular case 
referred to us, and I answer it in the negative. I consider that the Privy 
Oouncil’s decision in Olpherts v. Mahcdnr Pershad Singh (11 C. L. B., 494) is a 
sufficient authority to support this view, though E agree that their Lordships 
did not intend to lay down a rule of universal application. 


ROTES. 

[1. SERVICE OF ROTICE— 

The following extract from MOOKEBJEB, J.’h judgment in (1905) 2 C. L. J., 325 : 10 
0. W. N. 187, gives a succinct account of the cases. 

“ It IS argued that sec. 8 of Act VII of 1868 B C. has no application to this case, inas¬ 
much as it is their contention that no notice under section 7 of Act XI of 1859 was issued for 
service in the mehal, whereas sec. 8 assumes the issue and some «ervioc of a notice, though 
the service may be defective , in support of this position, reliance is placed upon the cases of 
9 Oal., 271,11 Oal., 200,7 C W N., 377 (sep also 14 Cal., 1). These decisions are, however, 
clearly distinguishable, they are authorities, no doubt, for the proposition that while sec. 8 of 
AotVlI of 1868 B.C. raises an irrebuttable presumption that a notice required to be served has 
been duly served, it does not raise the further presumption that the notice itself is m accord¬ 
ance with law, either as to its contents or as to the time of its service, or to take a concrete 
illustration, that it has been affixed not less than thirty clear days before the date fixed for 
sale, as required by section 6 of Act XI of 1859 This doctrine has no application to a case 
like the present, where the substance of thi complaint is that the notice required by section 7 
to be served in the estate in arrears has not been served, which appears to me to belong 
precisely to the class of cases intended to be governed bj sec 8 of Act VII of 1868 B. C The 
view I take is supported by the decisions of this Court in the cases of 21 Gal , 360; 80 Cal., 1 : 
6C. W. N., 688, 31 Cal., 256.8 C W N., 649, which last was eventually taken to the Privy 
Council . . . The case of 1 C L.J , 565, only decided that where no order was passed for the 
issue of a notification under sec. 5 of Act XI of 1859 and none, it was admitted, was actually 
issued, the defect was not cured by section 8 of Act VII of 1868 B.C., which might be 
invoked if objections were made to the duo service and posting of the notice.’’ See also 
21 Gal., 360. 

II. IRBEQULARITY— 

There must be some definite connection between inadequacy of price and the irregularity : 
—(1907) 6 G. L. J., 163 (non-specification of the mousahs) citing 21 Cal., 70 ; 21 Cal., 66 ; 
32 Gal., Ill and observing that 21 Cal , 65 sweeps away the distinction made in 11 Cal., 200, 
between irregularities and illegalities. 

In (1885) 11 Cal.,668, FlEIiD and 0’KlN£AI.Y, JJ , explaining this case and 9 Cal., 656, 
observed : ‘ ‘ The meaning of their Lordships of the Privy Council is this . that there must be 
some evidence, and that in the absence of evidence to show that the injury is the result of the 
irregularity, it is not to be presumed from the proved existence of irregularity and injury that 
the latter has occurred by roasoirof the former.” 

8ss also 20 Cal., 599 (notification of non-existent incumbrance), 13 Cal., 208 (non- 
mention of tlwi owners of estates or shares), 19 AIL, dds (sale ab-%mt%o void). 

Sale under a satisfied certificate (1889) 17 Cal., 414 (VII of 1880 B. C.); (1889) 17 CaL, 
898 (XI of 1859, ss. 5 and 17) ] 
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C 11 Cal. 118 ] 

ORIGINAL CIVIL. 


The 10th March, 1886'. 
Present. 

Me. Justice Wilson, 


Geereeballa Dabee and another.Plaintiffs 

versus 

Chunder Kant Mookerjee and others.Defendants. 


Ctml Procedure Code —Act XIV of 1882, s. SO—Suit by legatees on behalf of 
themselves and other legatees- -Parties—Costs against next friend. 

A legatee cannot sue on behalf of himself and other legatees without an order of the Court 
obtained under s. SO of the Civil Procedure Code enabbng him so to sue. 

[814] Where a legatee, a minor, sued m that form by her next friend without such an 
order, the next friend was held liable for costs on his adducing no evidence to show that the 
suit was for the benefit of the minor 

This was a smt brought on the 13th August 1883 by Geereeballa Dabee, an 
infant, through her next friend, Nogendro Nath Bannerjee, and Khantomoney 
Dabee, on behalf of themselves and all other the legatees under the will of 
Taruok Nath Mookerjee, deceased, against Chunder Kant Mookerjee and Prankis- 
sen Mookerjee, the executors under the said will; and Thakomoney Dabee 
and Bhodessury ,Dabee, two legatees • under the said will, the two latter 
defendants being added as defendants by an order of Court, dated also the 13th 
August 1883. 

The object of the suit was— 

(1) To have the will of Taruok Nath Mookerjee construed ; 

(2) To have his estate administered . • 

(3) To have some provision made lor the payments of maintenance 
given under the said will; 

(4) To protect the estate of the deceased which was then in the hands 
of the executors, and for discovery of what such estalie consisted of; and 

(6) For a receiver. • 

It appeared from the pleadings that Taruck Nath Mookerjee made and 
^eouted his last will and testament on the 17th September 1879, and appointed 
Chunder Kant Mookerjee and Prankissen Mookerjee execiJtors thereof. 

That under this will ha directed his executors to make, amongst others, the 
following payments, vis.:— 

(l) A certain sum to his two sons Poresb Nath and Surrut Coomar 

Mookerjee. 
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(2) A sum of Es. 8 per month to his infant daughter Geereeballa. 

(3) A sum of Es. 6 per month to his two widowed daughters-in-law 
Thakomoney and Khantomoney. 

(4) A sum of Es, 1,000 to be divided between Thakomoney and Khanto¬ 
money. 

(5) The interest of a sum of Es. 8,000 invested in Government securities 
to Geereeballa for her maintenance, the principal £313]) thereof to be paid to her 
as and when she should attain her full age. 

That Taruck Nath Mookerjee died on the 9th November 1879 and his 
will was duly proved by both executors. 

That, at the date of his death, the said testator left him surviving twO 
infant sons, Poresh Nath Mookerjee and Surrut Coomar Mookerjee, aged, respec¬ 
tively, twelve and nine , a daughter, Geereeballa Dabee (since married to 
Nogendro Nath Banerjee) , a granddaughter, Bhodessury Dabee , and two 
widowed daughters-in-law, Thakomoney and Khantomoney Dabee. 

It was also alleged that the plaintiffs, during the lifetime of the testator, 
and up to the 15th January 1883, had been accustomed to live in the family 
dwelling-house, but that subsequently to that date, on account of ill-treatment 
received from some of the members of the family, they had been compelled to 
move elsewhere, that they had not been paid the sums allowed to them as 
maintenance, or the sum of Es 500 given to Khantomoney by the will , and 
that the defendants had refused to make these payments to them , that the 
testator was at his death entitled, as a member of an undivided Hindu family, 
to a one-fifth share in considerable moveable and immoveable property, and to 
certain shares in certain companies, the particulars of which were unknown 
to the plaintiffs, and they asked that a full discovery of the properties 
that had come to the hands of the executors might be given. And in connec¬ 
tion with this part of the case, it was furthei alleged that in 1874 a certain 
suit had been instituted by one Jogendro Nath Mookerjee against the testator 
and the present defendants, and one Basudeb Mookerjee, for the partition 
of certain joint family property whereof the said testator had a one-fifth share; 
and that in 1875 one Komul Coomaree Dabee had instituted a suit against the 
said testator, the present defendant Ghunder Kant Mookerjee and one Eadha 
Nath Mookerjee, for the administration of the estate of one Earn Narain 
Mookerjee, a brother of-the testator, and that tliese suits had been, by 
an order of Court, consolidated and were at the time of this present suit 
then pending. 

On the 13th August 1883, the plaintiffs, as above stated, [2161 amended 
their plaint by adding Thakomoney Dabee and Bhodessuiy Dabee as 
defendants. 

The defendants put m a written statement, dated the 11th September 
1883, objecting that the plaintiffs were not entitled to bring this suit, inas¬ 
much as they had not obtained leave under s. 30 of the Code to sue on behalf 
of themselves and ail other thb legatees under the will of the testator; and 
that two legatees, the sons of the testator, had not been made parties to the 
suit; and further stated that they had never refused to jiay, and had, in fact, 
already paid to the plaintiffs the maintenance given to them under the will, 
and all arrears thereof. and that they had never been asked to pay over the 
sum of rupees one thousand to Khantomoney and Thakomoney, but that they 
were ready to <lo so now, that they held the sum of Es. 8,000 under the trusts 
of the will invosted in Government securities awaiting the time when Geereeballa 
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Dabee should attain her full age; that the interest of part of such securities, viz., 
Rs. 5,000, had not been drawn owing to the testator having in his lifetime 
endorsed the said securities over to the infant plaintiff, and that the interest on 
tha’remaining Rs. 3,000 had been allowed to accumulate as the infant plaintiff 
had, up to January 1883, been maintained in the family dwelling-house They 
denied the ill-treatment complained of, and stated that the plaintiffs had 
returned to the family dwelling-house in September 1883 and were still 
residing there. 

Mr. P^^g}l and Mr. Allen for the Plaintiffs. * 

The Officiating Advocate-General (Mr. Phillips) and Mr Iltll for the 
Defendants. 

The Officiating Advocate-General (Mr. Phillips) drew the attention of 
the Court to certain letters which disclosed the fact that the plaintiff's had 
returned to the family dwelling-house before the written statement of 
the defendants had been filed, and that they had in writing expressed their 
desire to withdraw from the suit, but that the attorney for the plaintiffs 
had written to the defendants’ attorney, stating that he was unable to 
withdraw the suit as one of the plaintiffs was a minor, and as the next friend 
of the infant plaintiff had expressed his doubts C217] as to the genuineness of 
the authority to withdraw, and liad authorized the necessary steps for the 
continuation of the suit. 

Mr. Puqh then read the rest of the correspondence for the purpose of 
showing the position m which his attorney stood, and, after refusing to go into 
evidence and determining to rely on the statements and admissions made in 
the plaint and written statement, contended that he was entitled to have the 
estate administered, and to protect bis clients’ interest under the will, and as 
regards the obiection raised in the written statement, under s 30, he submitted 
that tlie suit was properly brought, inasmuch as all the real legatees had been 
made either parties plaintiff or defendant, and that the only blemish in the 
suit was that the words in the heading of the plaint “ on behalf of all other 
legatees” had not been erased when the plaint was amended, and this was 
merely a clerical error, and if the Court should determine that there were other 
mecessary parties, they might be added 

[ Wilson, J —Unless you can show some misconduct on the part of the 
executors, you are not entitled to ask the Court to interfere wnth the executors; 
there is no suggestion that the property is in danger.] The position is that 
the executors will not pay us, but I have no wish to press foi administration of 
the estate further than is necessary to protect the interests of my Clients, 

[ Wilson, J.—The plaintiff's do not oven say they have asked for the 
Rs. 1,000; they merely state they have not been paid their share of it.] 
There is no allegation in the written statement to the effect that a demand 
has not been made, and tlie case of the defendants js that maintenance has 
been paid, and that they are now ready to pay the Rs 1,000. 

[ Wilson, 3.—What do you say are the issues arising on the pleadings ?] 
On the defendants’ admission there are no issues for trial. But unless an 
administration decree is obtained, I do not see how I am to obtain maintenance, 
although I should be prepared to take any other relief sufficient to secure the 
interests of my clients. 

I Wilson, J.—I think if I were to allow the suit to nroceed I should first 
direct an enquiry, either before myself or some one [218j else, as to whether 
this suit is being prosecuted for the benefit of the infants, and with the 
authority of Khantomoney or not.] 
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The Officiating Advocate-General (Mr. Phillips) for the Defendants.—The 
I^ysintiffs are not entitled to maintain the suit in this form- tinders. 30 of the 
Code no order of the Court permitting them to sue on behalf of the other 
legatees has been obtained. Whenever a single legatee brings a suit it must be 
on behalf of all other legatees under the wiU; are the ladies entitled to bring 
their suit cben on behalf of all the other legatees without an order of Court 
enabling them to do so ? 

There are other legatees under the will who have not been made parties, 
ahd even if they did represent all the legatees this would not get them out of 
the difficulty which is pointed out in the Oriental Bank v. Gobind Lai Seal 
(I. L. B.. 9 Cal., 604). 

But if such a suit could be maintained, we are prepared to show by 
evidence that the plaintiffs have nothing to complain of. The plaintiffs are 
entitled to Rs. 6 between them a month, and we can show that they have been 
paid. 

[ Wilson, J.—How do you, Mr. Allen, get over the difficulty that no 
leave has been obtained under s. 30 

Mr. Allen. —I suppose the difficulty has arisen owing to an omission to 
strike out the words in the heading of the plaint, " on behalf of the other 
legatees ” when the plaint was amended, and that the sons of the testator 
were treated as heirs and not added as parties, although they are in fact 
legatees. 

Mr. Jastioe Wilson in delivering judgment, stated that he was of opinion 
that the technical objection to the suit was a valid one, the suit being one 
purporting to be brought under s. 30 of the Code, and, as such, only permissible 
when leave to sue in that way had been obtained. He therefore dismissed the 
suit on that ground, stating, however, that he would have been unwilling to dis¬ 
miss the suit on such a ground if he had thought that there was any substance 
in the plaintiffs’ case, but as Mr. Pugh had rested his case on the pleadings and 
had called no evidence, there was no ground for thinking that the suit was a 
substantial one , and as the next friend of the plaintiff had had an opportunity 
[319] of calling evidence and of satisfying the Court that the suit was one 
really for the benefit of the infants, but had chosen to adduce no evidence, the 
suit must be dismissed with costs against him personally, Khantomoney 
bearing her own costs. Suit dismissed. 

Attorney for Plaintiffs ; Mookerjee and Deh. 

Attorney for Defendants ■ Carruthers. 


. NOTES. 

£The provisions of 0. T, r. 8, C. P. C , 1908 {=-0. P. C., 188i, .sec. 30) are, according 
to the Calcutta High Court, imperative :—9 Cal , 604 ; 21 Cal., 181 n. But a different view 
is taken by the other High Courts .-*21 Bom., 784,22 All., 269 ; 33 All., 660 ; 26 Mad., 399.} 
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[11 Cal. 219] 

ORIGINAL CIVIL. 

The 2nd March, 1880. 

Present■ 

Mr. Justice Wilson 

In the matter of Florence Emily Brownlow and Lilian Kate BrownlowInfants. 

Practice —Petition without suit- Payment out of Cow t of moneys 
on petition loithout suit. 

C'lse ui which an order was made on a petition without suit directing the payment out 
of csertain moneys paid into Court under an order entitled, “ In the mattoi of Plorenec Emily 
Brownlow and Lilian Kate Brownlow, infants ” 

This was an application for the payment out of Court of certain moneys 
which had been lodged in Court pursuant to an order of the Court, dated the 
24th July 1872, which order was, however, not entitled in any suit, nor under 
any section of any Act, 

The present petition was the petition of F E. Brownlow, and was headed, 
“ In the matter of Florence Emily Brownlow and Lilian Kate Brownlow, 
infants,” and set out the following facts, viz. — 

That previous to 1872 the father of the petitioner had invested certain 
moneys in Government securities of the 4 per cent, loan of 1856-57 of the value 
of Rs 1,400 and Rs. 1,000 in the name of his daughters, Florence Emily 
Brownlow and Lilian Kate Brownlow (since deceased), respectively. That 
the loan of 1856-57 was called in in 1872, and certain of the notes issued there¬ 
under were transferred to a new loan, but the authorities of the Public Debt 
Office had declined to transfer the two securities above mentioned to the new 
loan, on the ground that the petitioneis for such transfer were infants, and that 
no one was authorized to apply for such transfer on their behalf, and for the 
same reasons declined to pay off the notes That [220] the father of the peti¬ 
tioner having been advised that he was not entitled to have the custody of the 
proceeds of these securities without obtaining an order of Court for that purpose, 
it was, therefore, arranged that the proceeds should be paid into Court to an 
account entitled " The account of Florence Emily Brownlow and Lilian Kate 
Brownlow,” and that an order of Court should be applied for for the purpose. 
And accordingly, on the 27th April 1872, the father applied to the’High Court 
in its Ordinary Original Civil .Turisdiction for an order, that one R L. Upton 
should be appointed guardian of the estate of the infants, limited to Rs. 2,400, 
and that he should he at liberty to receive from the Secretary and Treasurer of 
the Bank of Bengal the sum of Rs. 2,400 on Ins undertaking to pay the same 
into Court, an order was made under this petition, and the said R. L, Upton 
obtained the proceeds of these notes , and on the 24th July 1872 paid the same 
to the Comptroller-General of Accounts of the Government of India, ^nd Secre¬ 
tary and Treasurer of the Bank of Bengal, with the privity of the Accountant- 
General, by whom the said proceeds were carried to the predit of the account 
directed in the order, and entitled as above set out. The Accountant-General 
then invested the proceeds in Government securities Lilian Kate Brownlow 
died in the year 1876 a minor, and her father took out letters of administration 
to her estate, and he, on the 8th of May 1877, applied to the Court for an order, 
directing the Accountant-General to divide the sum invested by him, and standing 
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tio the credit of the infanta in proportion to the shares due to the infants, respec¬ 
tively, and for payment out of the share of the deceased , and obtained an order 
from Mr Justice Macpheebon directing the payment out to him of the share 
belonging to the said Lilian Kate Brownlow. Florence Emily Brownlow, who 
was now of age, applied to have her share paid out to her. The application was 
not made on notice, but Mr. B. L. Upton, the guardian above mentioned, was a 
member of the firm of Messrs. Sanderson A Co , who were the petitioners’ 
attorney. 

Mr. Henderson for the Petitioners stated that a similar order had been made 
with regard to the share of the other sister, and that under the practice of the 
old Supreme Courts a guardian might be appointed on a petition without suit 
and that the guar- [221J dian of the present applicant having paid money into 
Court under an order iri such a petition, the present petitioner, who was now 
of age, was entitled to apply m the same way for the payment out 

Mr. Justice Wilson made the order prayed for 

Order as prayed. 

Attorneys for Petitioner . Messrs. Sanderson tf Co 


[ 11 Cal. 221 ] 

APPELLATE CIVIL 

The 2nd December, 7884. 

Peesent. 

Mr. JIT.STTCE Prinsep and Mr. Justkje Pigot 


Rutnessur Biswas.Plaintiff 

versus 

Hurish Chunder Bose.Defendant.' 


Damages for breach of clause in lease—Rent suit—Assessment of damages — 

• Substantial damage—Nominal damage 

E obtaified a leaHe of certain lands from A, agreeing thereunder to pay to A a certain 
rental for the land, and also a sum of Bs. 183-6-3 yearly to A’s superior landlord, obtaining 
a receipt therefor. ^ 

A sued B for the rent duo to himself, and for the sum duo to his superior landlord. 
Held, that A was entitled to recover the sum due to his superior landlord as damages for 

• Appeal from Appellate Decree No 1021 of 1883 against the decree of Baboo Amnta 
L&l Chattecji Subordinate Judge of Nuddoa, dated the Slstof January 1883, moidyfing the 
decree of Baboo Sri Nath Pal, First Munsif of Bongoug, dated the 9th of September 1881. 
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breaoli of the contract, and that the amount of such damages ought not to be taken as nominal, 
but should be assesBed on the footing of the sum for which A might become liable to his 
superior landlord. 

This was a suit described in the plaint as one for arrears of rent due for 
the years 1284-1285. 

It appeared that up^o the year 1279, one Rysona Dasi was the holder of 
469 bighas of gank jama lands, and in that year she granted an ijara lease of 
these lands to one Gobind Ohunder Sircar for a term of nine years on the 
following terms, vtz , (1), that tlie Government revenue and rent due to the 
zamindar, amounting to Rs. 183-5-11, should be annually paid to the Collector 
and the zamindar respectively, and dakhillas taken for such payments , (2), 
that Rs 125 should be yearly paid out of the profits of the land, (3), that 
eight pots of molasses made of date juice should be annually presented, or in 
default Rs. 3 instead thereof. 

[332] On the 9th Bysack 1280, Gohind Chunder Sircar granted to one 
Hurish Chunder Bose a dur-tjara of these lands at a rental of Rs 127, 
subject to the other condition under which he himself held Hurish Chunder 
Bose obtained confirmation of this dur-ijara lease from Rysona Dasi, and she, 
after receiving a portion of the rent from Hurish Chunder Bose on the 17th 
Assar 1284, sold her right and interest in the lands, together with her right 
in the remainder of the profit and rent due to the zamindar, to one Rutnessur 
Biswas. The rent of 1282-83 not having been paid, Rutnessur Biswas brought 
a suit for rent against Hurish Chunder Bose for these years, and obtained a 
decree which was affirmed on appeal. Rutnessur Biswas brought this present 
suit against Hurish Chunder Bose to lecover arrears of rent for the years 
1284-85, stating that Rs. 183-6-3 was tlie sum due to the zamindar , Rs 127 
was due as profits and Rs. 9-6-8 as road and public works cesses, and Rs 3 as 
the value of the molasses for the year 1284, and that the same amount was 
due for the year 1285, and that the dakhtllas from the Collectorate and the 
zamindar had not been made over to him, and he therefore asked for a decree 
for that amount and for Rs. 225-10 10 as interest due on account of the default 
of payment of “ instalments,” and lor delivery of the dakhillas 

Hmish Chunder Bose contended (1) that he was m possession of the 
under-tenure merely as benamdai of one Bam Madhub Sircar: (2) that the 
rent claimed was paid (3) and that the plaintitT owed him certain sums m 
respect of certain j^immas held by him in the under-tenure, and he claimed to 
set these sums off as against the rent He, however, set out in his written 
statement the terras on winch Gobmd Chunder Sircar held this tiara from 
Rysona Dasi, and admitted that they were correcltv stated in the plaint. 

The Munsif found that the defendant was not the benamdar of Bam 
Madhub Sircar ; that a payment of Rs 116-5-9 had been made by the defen¬ 
dant towards the rent and cesses of the years 1284-85, and he therefore 
was entitled to a deduction to this amount, that it Vas not proved that the 
plaintiff held any under-tenure from the defendant, and that the plea of set 
off could not he allowed. He, therefore, gave the plaintiff a .decree for 
C323J the amount claimed, less the sums jiaid, and ordered the dakhillas 
certifying the payment of that sum to be made over to the plaintiff. 

The defendant appealed to the District Judge, who confiirmod the decision 
of the Munsiff on all points, save as to the question of the sums payable to 
the plaintiff’s superior landlord and to the Collector, and as to this point he 
held as follows —“ There is nothing to show that the plaintiff has been obliged 
to pay the same, or that any obligation has been oast upon him to pay it. The 
obligation was upon the defendant to pay these sums ; and when no claim has 
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been made upon the plaintid:', and when there is no allegation that the plaintiff 
has paid them, the presumption is that these sums have been paid by the 
defendant ” ; and as to these items he modified the judgment of the lower 
Court. 

The plaintiff appealed to the High Court. 

Baboo Bhobam Churn Dutt for the Appellant contended that the Subordi¬ 
nate Judge should have given the plaintiff a decree for the sums due to the 
superior landlord and to the Collector for revenue, inasmuch as the kabuliat 
provided for such payments , and that the onus of proving payment of these 
sums was upon the defendant. 

Baboo Snnath Doss and Baboo Gyanevdra Nath Doss for the Eespondent 
contended that the suit being one for rent, the moneys duo to the superior land¬ 
lord and to the Collector could not be said to be rent, and therefora the 
plaintiff ought not to recover these sums. 

Judgment of the Court (Pkinsep and Pigot, JJ ) was as follows .— 

The plaintiff’s case is as follows ---The plaintiff is assignee of one Bysona 
Dasi, who held in possession certain land specified in the plaint. Of that land 
' she granted an tjam to one Gobind Chunder Sircar in 1279 He, in 1280, 
granted a dur-ijara of these lands to the defendant, and in 1281 gave up the 
ijara to Bysona Dasi. The defendant after this applied for and obtained from 
Bysona Dasi a confirmation of his dnr-tjara ; and after this, in 1284, Bysona 
Dasi assigned her entire right to the plaintiff. 

[2243 The terms under which the defendant held are contained in a kabuliat, 
not part of the record in this case The plaint states, as the reason for not filing 
it in the present dhse, that it is already filed in Suit 1230 of 1877, being a suit 
against defendant for the rent due under the kalmkat for the years 1282-83 in 
which a decree for plaintiff had been made, which decree had been appealed 
to the Judge’s Court. 

No objection was taken on tiie ground of the absence of the kabuliat 
containing the terms of tlie tenancy. It was m truth admitted in the defen¬ 
dant’s written statement that the tenancy was held on the terms as to pay¬ 
ment alleged by the plaintiff. 

According to the terms of the kabuliat the tenant was bound to pay (l), 
Bs. 183-6-3 to the zaraindar (2), road and public works cess, Bs. 4-11-4 
each ; (3), Es. 127-0-0 profit rent, and Es. 3 for value of molasses to the 
plaintiff'. The plaint alleged that “ plaintiff frequently called on defendant 
to pay to him the rent due to the zemindar, or to make over to him the 
dakhtllas showing payment of it, and to pay him the profit rent due, but the 
defendant did not comply with his request.” 

The plaintiff claimed Bs. 875-4-8, of w'hich Bs. 645-9-10 was in respect 
of the moneys payable by the defendant for the years 1284 and 1285, and 
Bs. 229-10-10 as interest due on the unpaid “ instalments,” as they are called 
jp the translation of the plaint. 

The pjaint seems to have been treated by the Munsif, and apparently 
understood by the parties, as including a claim for the delivery by the defen¬ 
dant to plaintiff of such dakhtllas as he might have in his possession. 

The defendant, among other defences {some of which need not be noticed) 
alleged : 1st, that he was Bani Madhub’s benamdar ; 2nd, that Bani Madhub 
had paid the rent due to the zamindsr, and Hrd, that Bani Madhub had the 
dakhilla for the rents. As to the first defence, that defendant was a benamdar 
only, the Munsif held him estopped by his admission in, and by the decree in 
the prevtous suit. As to the second, the defendant tendered evidence to prove 
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the payment of rent, and produced some dakhdlm. The Munaif held that 
[285] payment to the amount of Rs. 116-5-9 only was established, pronounced 
a decree for plaintiff for Rs. 529-4-1, the residue of the Rs. 645-9-10 together 
with interest, Rs. 132-3-11, and ordered the defendant to hand over the 
dakhtllas to the plaintiff. 

The Sub-Judge affiAned this decision save as to that part of it which held 
the defendant liable to pay to the plaintiff an amount equal to the sums pay¬ 
able to the superior landlord As to these he reversed tlie Munsif's decision, 
on the ground, as stated in the judgment, “ that tliere is nothing to show that 
the plaintiff has been obliged to pay the same, or that any obligation has been 
cast upon him to pay it The obligation was upon the defendant to pay 
these sums , and when no claim'has been made upon the plaintiff, and when 
there is no allegation that the plaintiff has paid them, the presumption is 
that those sums have been paid by the defendant.” Before dealing with these 
reasons, a defence set pp before us must be noticed 

It is contended, first, that this suit is merely a suit for rent, and second, 
tliat the moneys payable to the superior landlord aie not rent, and cannot be 
recovered as such. 

We think this lattei contention correct. Rent cannot be made payable 
as such to a third person (Woodfall, 12th ed , 355, Lit. s. 346) 

. But although tlie suit is described in the first paragiaph of tlio plaint as 
a suit for rent, we think the case made by the plaint sufficiently makes out (as 
an alternative) a claim for damages against the defendant for breach of his 
contract to pay the superior landlord. It was dealt with on that footing 
by the Subordinate Judge, and on that footing decided against the plaintiff lor 
the reason given in the passage above referred to The plaintiff’s claim under 
this head must, we think, be construed as a claim for damages 

As to the grounds assigned by the Subordinate Judge for his decision, the 
defendant alleged in his written statement that the payments had been made 
and he tendered evidence to prove it He failed If we thought it necessary, 
we should send the case back for further evidence as to the payment or non¬ 
payment of the money But we think that, as the defendant undeitook the 
onus of proof ot payment, and having regard to [226] the respective positions 
of the parties, tlie Munsif was right m deciding the issue as to tlie fact of pay¬ 
ment to the superior landlord against the defendant 

It being established that the defendant’s agreement to pay the superior 
landlord the rents for 1284 and for 1285 was broken, the remaining question 
IS whether plaintiff was entitled to reoovei flora the defendant, a!i damages for 
these breaches, the amount payable as lent (foi each year) for which he himself 
remained liable or whether, as plaintiff has not shown that he had paid the 
money, he is only entitled to nominal damages. 

We think the plaintiff is entitled to recover as damages the full amount 
which the defendant agreed to pay, and has not paid 

In Loosemore v Eadford (9 M & W , 657), plaintiff and defendant being 
joint makers of a promissory note, plaintiff as^surety and defendant as princi¬ 
pal, the defendant covenanted with the plaintiff to pay the money on a given 
day, and made default. It was contended that the. plaintiff, not having 
actually paid any money on the note, had suffered no substantial injury, 
and was entitled to nominal damage only. The Court held that the defendant 
was liable in the full amount of the money that he ought to have paid 
according to the covenant. To this same effect is Lethbridge v Mytton (2 B. 
& Ad.. 772). 
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Hare, the defendant’s promise was an absolute promise to pay, in discharge 
of plaintiff's liability to the superior landlord, the rent due for 1284 and for 
1286 within each year; and the plaintiff was entitled to maintain an action in 
damages for the amount the moment the time expired within which the defend¬ 
ant was bound to pay. 

The decree of the Subordinate Judge must be reversed, and that of the 
Munsif affirmed. If the Munsif has awarded interest on the two sums of 
Rs. 183-6-3 or either of them, his decree must be modified by striking out the 
interest so allowed, as interest cannot be allowed on these sums, which are 
awarded to the plaintiff as damages. 

Plaintiff to have costs throughout. 

Appeal allowed 


NOTES. 

[ Such payniout by the lessee to the superior landlord may be regarded as rent <ieuorduig 
to the oircumHtaiiues, or statutory definitions, if any —(1899) ‘27 Cal., 67 F B .40 W. N., 
»1, (1895) 22 Cal 680 (684), (1898) 2 C. W N , 455 (457) 

This case was, m (1904) 32 Oal., 169 (174) 9 C W N , 96 hold not to have been over¬ 
ruled by the Pull Bench case of 27 Cal., 67 

See also (1898) 26 Cal , 241 (245) .is regards the liability arising out of such a contract ] 

[227] ,\PPELLATE CIVIL. 


The 2yth Januart), 18H5. 

Present 

Mr. Justice Field and Mr. Justkie Beverley 

Gunga Pershad Bhoomick.Judgment-debtor 

versuh 

Debi Sundari Dabea. . . Decree-boldei ' 

Execution—Step in aid of execution—Lcqal iepici>eutaiivc appliftng foi 
* execution 111 ithuul her name hemq on the lecord, 

A obtained a decree against B in Juno 1870, and in execution thereof some time in 1879 
attached certain monies in Court which belonged to his judgment-debtor, and obtained an 
order for payment out to him Before receiving payment A died, and the execution proceed¬ 
ings were struck off on the 31st January 1880 On the 14th June 1880, and on the 22nd June 
1881, the widow of A, who had taken out probate, applied to withdraw this money from 
Court, and onjthe 1st of April 1882 applied for a copy of the decree obtained by A, for the 
purposes of execution At the tim# of these three applications the widow had not applied 
for substitution of her name on the record in the plsce of her deceased husband 

On the 5th January 1884 the widow applied to have her name substituted on the record, 
and for execution, 

• Appeal from Order No. 308 of 1884, against the order of F. J.’c Campbell Em” 
Officiating District Judge of Rajshahye. dated the 25th of August 1884, reversing the’ order 
of Baboo Ihpomothonauth Mookerjee, Subordinate Judge of that district, dated the 8th of May 
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Held, that the application was barred, aH the previouR applications were not under the 
circumstances steps in aid of execution. 

One Xswar Chundra Moitro obtained a decree against one Gunga Pershad 
!^oomick in June 1879, and in 1879, in execution of this decree, attached 
certain monies of the judgment-debtor which were deposited in the Munsif's 
Court, and applied for an order directing payment of this money to him A 
cheque was made out in his favour, but before realizing the money he died. 
Execution proceedings were struck off on the Slst lanuary 1880, and this 
cheque was returned to the Court by the pleader of deceased decree-holder on 
the 19th February 1880 

On the 14th June 1880, Debi Sundari Dabea, the widow of Iswar Chundra 
Moitro, having obtained probate of' her late husband’s will, applied to the Court 
for the payment of the money deposited in Court to which her husband had been 
entitled She, however, took no steps to have her name substituted on the 
record in the place of her deceased husband On the [228] 22nd June 1881, 
Debi Sundari Dabea made another application to the Court to have the 
monies, deposited as aforesaid, paid out to her, and an order was passed on 
the 29th August 1881, directing the money to be paid over to her 

On the 1st April 1882, Debi Sundari Dabea, who had not at the time 
been substituted on the record in the place of her deceased husband, made an 
application to the Court for the purpose of obtaining a copy of the decree for 
the' purposes of execution, and on the 5th January 1884, she applied to have 
her name substituted on the record m the place of her deceased husband, and 
asked for execution 

The Subordinate Judge refused this application for execution on the 
ground that, inasmuch as Debi Sundari Dabea had not bad her name placed upon 
the record at the date of any of the former applications, none of those appli¬ 
cations could have the effect of saving execution fiom being barred by 
limitation. 

Debi Sundari Dabea appealed to the District Judge, who considered the 
Sub-Judge’s reason for refusing execution to be purel> technical, but having 
regard to the cases of Hem Chunder Chowdhry v Brojo Soondury Debee 
(I. L. R., 8 Cal., 89), Fazal Imam v. Metia Stngh (I. L. R., 10 Cal, 549), 
he unwillingly held that the petitions for the withdrawal of the monies 
deposited in Court were not such as to save limitation from applying But on 
the authority of the case of Kunhi Munnan v Seshaytn Bhnktan (1. L R., 5 
Mad., 141), he held that the petition of the 1st of April 1882 for the purpose 
of obtaining a copy of the decree was “a step in aid of execution',” and would, 
therefore, save execution from becoming barred. He, therefore, allowed the 
appeal, and ordered execution to issue 

The judgment-debtor appealed to the High Court 

Baboo Biprodas Moolcerjee and Baboo Bdikant Nath Dass for the 
Appellant contended that execution was barred. 

Baboo Ishwar Chunder Chuckerbutty and Baboo Aukhil Chiender Sen for 
the Respondent. 

The Judgment of the Court was delivered by 

[229] Field, J. (Beveblby, J., concurring ).—The former execution case 
was struck off on the Slst of January 1880. We have then to consider the 
effect of three applications. The first of these applications was made on the 
14th of June 1880 , the second on the 22nd of June 1881 , and the third on 
the 1st of April 1882. 
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The application of the 14th of June 1880, and that of the 22nd of June 
1881, were merely to obtain payment of money in deposit m the Treasury in 
account with the Civil Courts, such money being payable to the person of 
whom the applicant was the legal representative. We tliink it impossible |p 
say that either of these applications was a step in aid of the execution of the 
decree. 

The next application was that of the 1st of April 1882. This was 
application to get back the copy of the decree for purposes of execution, made 
by a lady who had not then been substituted for the decree-holder on the 
record. We think that this application also cannot be considered as a step in 
aid of the execution of the decree 

This being so, between the 31st of January 1880 and the 5th of January 
1884, there was no step taken in aid of the execution of the decree , and we 
agree with the Munsif in thinking that the present application is barred by 
limitation. 


We, therefore, set aside the order of tlie Judge, and restore that of the 
Munsif with costs. • 


Application refused. 


NOTES. 

[ The Calcutta High Court has held that applications for payment out of moneys etc. 
are not stops in aid of execution .—8 Cal , 8‘), 10 Cal , 549, 11 Cal , ‘2i27 , Cal., 196 , 
though other High Courts hold different viev/& •—2 Mad., 174 , 16 MAd , 452 , 17 Mad., 165 ; 
6 AU , 366 22 Bom , 340,19 Bom , 261 , 11 C P L R 161 

Even in Calcutta, where the application involves something more than paying out, as for 
example ascertaining the amount to which the decree-holder is entitled on rateable distribution 
— such application was held to be a step in aid of execution —(1904) 8 C W N., 382 See 
also (1905) 10 C W N , 28 3C L J., 95 (%) 

In (1898) 23 Bom , 311, it was held that an application to the Court by a tkcree-Itoldei 
asking for the return of the copy of a decree filed with a former darkhast was not a step in 
aid of execution It would thus appear that in respect of suck an application, it is immaterial 
whether the applicant was (23 Bom . .311) 01 was not (11 Cal., 227) a party on the record ] 
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APPELLATE CIVIL. 


The 7th Januarjj, 1H86. 

Present 

• Mr. Justice Prinsep and Mr. Justice Pigot. 

Anand Coomari.Defendant 

versus 

All* Jamin.Plaintiff.* 

Adverse posSesston — EjeMment — Limitation—Recovery of land—Limitation Act^ 
XV of 1877, sch. 11, arts. 136, 137. 

On the 25th of Septetnber 1867, A executed a conveyance of certain land to J5 for 
valuable consideration. On the same day A acknowledged the execution of the deed before the 
Registrar, who afterwards rt^istered [280] the same on the 19th of October 1867 ; B never 

* Appeal from Appellate Decree No 1164 of 1884, against the decree of Baboo Brojendra 
Ooomar S^l, Judge of Bankurah, dated the 17th of May 1884, reversing the decree of Baboo 
Hara Gobind Mookerji, Munsif of Bankurah, dated the 29th of March 1880. 
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entered into possession of the land. On the 14th of November 1874, C purchased this land at a 
sale in execution of a decree which ho had obtained against B ; C did not enter into possession 
of the land, but, on the 26tb of September 1879, brought a suit for the recovery thereof against 
who had all along remained in possession. 

Held, that the suit was barred bv limitation under arts 136,137*, sch. II, of the Limita- 
tiop Act, XV of 1877 

This was a suit for the recovery of land. It appeared that the land in 
question was sold by the defendant to one Abdul Rahim on the 25th of 
September 1867 by a private sale The defendant admitted the execution of 
the deed of sale before the Registrar on the same 25th of September 1867, but 
the instrument was not registered until the 19th of October 1867. The plain¬ 
tiff, in execution of a decree obtained by him against Abdul Rahim, purchased 
the property on the 14th day of November 1874. The present suit was 
instituted on the 26th of September 1879. 

The Court of First Instance found that neither the plaintiff nor his pre¬ 
decessor had had possession of the land within twelve years previous to the 
institution of the suit, and he dismissed it with costs. This decree was affirmed 
on apphal. On special appeal to the High Court the suit was remanded to be 
tried on the merits, the Judges being under the impression that the defendant 
had, on the 19th of October 1867, acknowledged the execution of the conveyance 
of the 25th of September 1867 On remand, the plaintiff's suit was decreed 
on the merits, the District Judge refusing to allow the question of limitation 
to be re-opened, though it turned out that the only admission by the defendant 
of the execution of the conveyance of the 25th of September 1867 was one made 
before the Registrar on the date of its execution, and not on the date of the 
registration. On the question of limitation the District Judge’s judgment was 
as follows;— 

“ Though the execution of the kobala was admitted on the 25th September 
1867, it was actually registered on the 19th October 1867. The date of the 
admission of the execution of a document is not necessarily the date of 
the registration. Section 60 of the Registration Act directs the registering 
officer to endorse on the document a certificate containing the word ‘ regis¬ 
tered. ’ The last paragraph of that section runs as follows: ‘ Such [231 j 
certificate shall be signed, sealed, and dated by the registering officer, 
and shall then be admissible for the purpose of proving that the document has 
been duly registered in manner provided by this Act, &c ’ The possession of 
the defendant during the time that the document was under registration could 
not be adverse, and that is what has been held by the High Couft. So far as 
the question of limitation is concerned, it is at an end. The defendant wanted 
to re-open it, but I have not allowed it to be re-opened.” 

The defendant appealed to the High Court. 

Mr. Twidale for the Appellant. 

Baboo Bash Behan Ghose for the Respondent? 

• [Art. 137 .- 


Description of suit. 


Period of Time from which period 

limitation. begins to run. 


Like suit by a purchaser at a sale Twelve years. . ! When the judgment-debtor is first 

in execution of a decree, when the | entitled to possession.] 

judgment-debtor was out of posses¬ 
sion at the date of the sale. 
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The Jad^ment of the Court was delivered by 

Pldot, J •—^The question in the case before us is, what is the nature of the 
possession of a vendor remaining in possession after the execution of a con¬ 
veyance by him. That matter seems to have been considered by the Court of 
Exchequer, in the case of Tew v. Jones (13 M. & W., 12). That case is, in our 
judgment, an authority for holding that in the case of a sale out and out the 
vendor remaining in possession, that possession is adverse to the purchaser. 
That construction is in harmony with the inference to be drawn from 
arts. 136 and 137, Sch. II of the Limitation Act in this country ; and, therefore, 
having regard to that principle, it must be held that the possession of the 
defendant was adverse from the 25th September 1867 ; and that, therefore, 
when the suit was filed on the 26th September 1879, the plaintiff's claim was 
barred. 

We should add that the lower Court misapprehended the expression in 
the language of the judgment of this Court, which, having regard to the 
alterations in the terms of the judgment upon the true date of the execution of 
the deed being ascertained, could not involve the proposition that there could 
be no adverse possession on behalf of the defendant up to the date of registra¬ 
tion. 'In the absence of express provisions, we think it could not be held that 
the commencement of the adverse possession should, by reason of the special 
provisions of the Registration Act, be deferred [232] until registration, accord¬ 
ing to the provisions of that Act, was completed. It must date, according to 
the principle already refeired to, from the date of the execution of |he deed. 
The plaintiff's suit, must, therefore, he dismissed. Having regard to the 
circumstances of the case, we do not make any order as to costs; each party to 
bear his own costs. 

Appeal dismissed. 


NOTES. 

[ An adverse possesuion against the vendor is also adveroe to the purchaser, notwithstand¬ 
ing that there may have been symbolical delivery of possession to the purchaser .—(1894) 19 
Bom., 620 (628) , (1892) 16 Bom., 722. 

Adverse possession requiring actual possession, if the vendor was at the time of sale out 
of possession, and subsequently regained possession, time runs from the latter date and not 
from the former, against the purchaser:—(1888) 13 Bom. 424. The adverse character of the 
vendor’s possession may be disproved by the fact of his transfer of the patta in favour of the 
vendee after the purchase :—(1907) 30 Mad., 624 . 17 M. L. J., 450.30 M, L. T., 10. 

It was also held in this case that this hen was of a non-possessory character.] 
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REFEBBNOE FROM CALCUTTA COURT OE SMALL CAUSES. 

The 12th February, 1885. 

Present; 

Sib Richard Garth, Knight, Chief Justice, and 
Mb. Justice Wilson. 

Aghore Nauth Banner] eo 
versus 

The Calcutta Tramways Co., Ld.' 

Tramways Company—Agreement with conductor — Manager, power of — Juris¬ 
diction of Caiirts of Justice—Contract Act—Act IX of 1872, s. 28, ex. 1. 

The plaintiff became conductor of the Calcutta Tramways Company in accordance with an 
agreement which, amongst other things, provided that “ the Company will retain a sum of 
money deposited by the conductor together with all his wages for the current month as 
security for the discharge of his duties, and in case of any broach by him of the rules, the 
tilanager of the Company shall be the sole judge as to the right of the Company to retain the 
whole or any part of the deposit and wages, and his certificate in writing in respect of the 
amount to be retained and the cause of such retention shall be binding and conclusive evidence 
between the parties in all Courts of Justice.’ 

On a reference from the Calcutta Court of Small Causes as to the effect of this agreement, 
held that it was a contract to refer to arbitration rendered valid by s 28, example 1, of the 
Contract Act, and that the certificate of the Manager was conclusive. 

A Conductor in the employ of the Calcutta Tramways Company brought 
this suit in the Calcutta Court of Small Causes against his employers, 
for the recovery of Rs. 18, of which Bs. 15 was a deposit, and Rs. 3 the 
balance of wages in the hands of the Company. The defendant company 
admitted the amount of deposit and the wages claimed ; but put forward an 
[833] agreement which had been entered into by the conductor, at the time 
of his engagement, dated the 3rd of September 1883, and contended that the 
certificate of the Manager, given in accordance with article 7 thereof, 
was a bar to the plaintiff’s claim. Article 7 provided that “ the Manager 
of the Company, for the time being, shall be the sole judge between the 
Company and conductor, whether the Company is entitled to retain the 
whple or any part of the said Rs. 15, and also the wages due at time of 
discharge as liquidated damages, and his certificate in writing that the same 
or any given part thereof stated in such certificate are to be so retained, 
and of the cause of such retention shall be binding and conclusive evidence 
between the parties in all Courts of Justice." The Judge of the Calcutta Court 
of Small Causes (Baboo Kunja Lai Banerjee) was of opinion that an agreement, 
sueh as the one abovemen tioned, which had the effect of absolutely restraining 
a party from enforcing his rights in a Court of Justice, was void, and gave the 
plaintiff a decree. The Company applied for a^ew trial, and upon a difference 
of opinion between the Judges before whom the retrial was held, two points 
were referred to the High Court, the second of which was as follows .— 

Whether or not the agreement of the 3rd of September 1883 absolutely 
restricts the plaintiff from enforcing his rights, and is, therefore, having regard 
to the provisions of s. 28 of the Indian Contract Act, 1872, void to that extent. 

* Sm^l Cause Court Reference No 6 of 1885, from adecibion of H. Millet, Ebq., and 
Baboo Kunja Lall Bannerjee, dated 3nd June 1884. 
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Mr. Mulhck for the plaintiff.—The effeot of article 7 is to make the 
Company, through its Manager, sole judge in its own cause. Moreover, such 
an agreement is void as it absolutely restrains a party from seeking his remedy 
in a Court of Justice, see Contract Act, s. 28. 

Mr. Gasper for the defendant was not called upon. 

The Opinion of the Court (GARTH, C. J., and WILSON, J.) on the point 
above mentioned was delivered by 

Garth, C. J. —The point referred to us raises the question whether article 
7 of the agreement between the parties can be enforced by the law of this 
country ? 

Under article 6 the Company are at liberty, in case of any breach of the 
rules by the conductor, to retain the whole of the [234] Rs. 15, which the 
latter deposited as security for his good behaviour, as liquidated damages for 
the breach ; and they are also m the same way at liberty to retain any wages 
due to him, and then article 7 provides that the Manager of the Company 
for the time being shall be the sole judge between the Company and the 
conductor, as to whether the Company, in the event of any breach of the rules, 
is entitled to retain the whole or any part of the deposit of Bs 15, and also all 
wagds due at the time of his discharge, as liquidated damages; and the 
Manager’s certificate in writing is to be conclusive evidence before any Court 
of Justice that the amount certified to be retained is correct, and that there is 
sufficient cause for its retention. 

It is contended, that this article is in direct contravention of s. 28 of the 
Contract Act as ousting the jurisdiction of the Courts to adjudicate between 
the conductor and the Company under such circumstances. 

Now s. 28, as I take it, intends to enact, as nearly as may be, what the 
law of England is upon the subject. It says, that " every agreement by which 
any party is restricted absolutely from enforcing his right under it, or in 
respect of any contract by usual legal proceedings in the ordinary tribunals or 
which limits the time within which he may thus enforce his rights is void to 
that extent." 

But then the first exception to the section provides, " that this is not to 
render illegal a contract, by which two or more persons agree that any dispute 
which may arise between them in respect of any subject shall be referred to 
arbitration, and that only the amount awarded in such arbitration shall be 
recoverable in respect of the dispute so referred.” 

The point which we have to determine here is, whether article 7 of the 
agreement ndw in question comes within that exception. I am of opinion 
that it does. The Manager of the Company is by that clause constituted by 
both parties the sole arbitrator between the Company and the conductor, as to 
whether, in the event of the conductor’s misconduct, the Company is entitled 
to retain the whole or apy part of the deposit of Bs. 15, and of any wages 
which may be due to him at the time of his discharge ; and the certificate of 
the Manager [239] is to be conclusive evidence in all Courts of Justice of 
the amouift which the Company are entitled to retain. That seems to me 
precisely such a case as comes within exception I of s. 28 of the Contract 
Act; and the dispute Jietween the parties which has arisen in this instance has 
been decided by the Manager under the arbitration clause. 

The point is very similar to those which so frequently occur in England, 
where an eiigineer or architect is constituted the arbitrator between a con¬ 
tractor and the iierson who employs him as to what should be allowed in case 
of dispute for extras or penalties. 
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-It has been argued for the plaintiff, that the Manager in this case is 
Tirtually the Company. But this is not so. The Manager here is no more 
the Company than the engineer or the architect in the cases to which 1 have 
just referred is the employer. Both parties have faith in the Manager, and 
are content to place themselves in his hands, as an arbitrator between them 
in the event of dispute. 

In the English case of the London Tramways Company against Batky 
(L.B., 3 Q. B. D., 217), to which we were referred, a precisely similar clause in 
the articles of agreement was held to be valid. 

There the complainant was one of the conductors of the Tramways 
Company under an agreement very similar in its terms to that which we are now 
considering; and the Court held, that the certificate of the Manager was 
conclusive against the claim of the conductor. 

If I am right in supposing that s. 28 of the Contract Act does virtually 
enact the law of England, that case is a direct authority in favour of the view 
which we take. 

We therefore hold that the certificate of the Manager is conclusive 
evidence against the plaintiff ’s claim. 

We make no order as to costs. 

NOTES. 

[ The statutory rcmodios for enforcing an agreement to refer to arbitration should be 
noted. The Indian Contract Act 187!l originally provided foi specific performance of such 
contract and barred other remedies But the Specific Relief Act 1S77 sec. 21 enacted that save 
as provided by the Code of Civil Procedure no contract to refer a controversy to arbitration 
shall be bpccifically enforced See also the changes introduced by the Indian Arbitration Act 
1899 ; 34 Bom , 13.] 


[236] CEJMINAL REFERENCE 

The Srd Mar ah, 1886. 

Present . 

Mr. Justice Field and Mr. Justice Beverley. . 

Ramanund Mahton.Complainant 

versus 

Koylash Mahton.Accused.' 

District Magistrate’s Office—Deputy Magisti ate placed in charge of, current 
duties of District Magistrate’s Office — Jurisdiction—Criminal Procedure 
Code-Act X of 1882, s. 437, Penal Code, Act XLV gf 1860, ss. 379, 

417—Summary trial—Splitting of charges for purpose of jurisdiction. 

A Deputy Magistrate placed in charge of the current duties of the District Magistrate’s 
Office IS not thereby vested with jurisdiction under s. 437 of the Code of Criminal Procedure. 

• Cnminal Reference No. 29 of 1885, made under s. 438, by H. W. Gordon, Esq,, 
Sessions Judge of Sarun, dated the 11th of February 1885. 
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Where an accused is chafed with oSenoes, one of which is triable summarily and the 
other not so triable, it is not dpen to a Magistrate to discard the latter charge and to proceed 
to try the case summarily. 

One Hamanund Mahton preferred to the Magistrate of Sarun a complaint 
against one Koylash Mahton, under ss. 379 and 417 of the Penal Code. The 
Magistrate referred the case to a Bench of Magistrates. The Bench recorded 
the complainant’s evidence, and referred the case to the Police for enquiry and 
report. On the receipt of the Police report, the President of the Bench passed 
the following order (presumably under s. 203 of the Criminal Procedure 
Code):—“ There is neither theft nor cheating; I refer the plaintiff to the Civil 
Court for enforcing payment of the consideration-money ; case struck off.” 

The complainant then applied for a re-heating of his case, and the Presi¬ 
dent of the Bench of Magistrates, (who was then in charge of the District 
Magistrate’s office), in bis capacity of Deputy Magistrate in charge of the 
District Magistrate’s office, ordered the case to be restored to the file. 

The Bench (the Deputy Magistrate presiding) thereupon tried the case 
summarily under s. 379 of the Penal Code, and convicted the accused, 
sentencing him to a fine of Bs. 50, or in default to one month’s rigorous 
imprisonment. 

The prisoner moved the Sessions Judge to refer the case to the High Court 
on the following grounds :—(1) that the Deputy [237] Magistrate had no 
jurisdiction to order the re-hearing of a complaint which he had already dis¬ 
missed under s. 203 of the Criminal Procedure Code, the mere fact of his being 
in charge of the District Magistrate’s office not giving him any power to pass 
such an order; and (2) that the District Magistrate having referred the case 
to the Bench for disposal under ss. 379 and 417 of the Penal Code, it was not 
open to the Bench, in order to give itself summary jurisdiction, to reject one 
part of the complaint under s. 417, which was not triable summarily, and to 
accept the other part of the complaint under s. 379, which was triable sum¬ 
marily. 

The Sessions Judge, being of opinion that on the grounds above set out 
the proceedings of the Bench of Magistrates should be set aside, referred the 
case to the High Court. 

No one appeared for either party on the reference. 

The Order of the Court (Field and Bbvbeley, JJ.) was as follows - 

For the reasons set out by the Sessions Judge, we reverse the conviction 
of Koylash Mahton, and direct that the fine, if realized, be refunded, 

A Deputy Magistrate placed in charge of the current duties of the District 
Magistrate’s office is not thereby vested with jurisdiction under s. 437 of the 
Code of Criminal Procedure. 

Conmctton set aside. 


NOTES. 

C In (1900) 25 Bom., 90 this caserwas distinguished and held inapplicable to a case under 
sec. 396 1. P. G. when it was found that the offence committed came also within sec. 122 
which for want of sanctiop of Government could not be proceeded with.] 
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[ 11 Gal. 287 ] 

PEIVY COUNCIL. 

The 14th November, 1884. 

Present: 

Lord Fitzgerald, Sir B. Peaco(3k, Sir R. P. Collier, Sir R. Couch, 

AND Sir a. Hobhouse. 

Deputy CommiBsioner of Rae Bareli.Plaintifif 

versus 

Rampal Siugh.Defendant. 

[On appeal from the Court of the Judicial Commissioner of Oudh.] 

Construction of instrument of mortgage. 

An inRtrumant, mortgaging villages for a sum payable within a certain period by instal¬ 
ments, and making distinct provision that, upon default in payment of an instalment, the 
mortgagee by his servants was to take possession, and after paying the revenue and the 
expenses of collection, to [ 888 ] credit the balance towards payment of the instalment, also 
contained the following. “ Should on the expiration of the term of this instrument any 
money remain due, then, till payment thereof, possession will continue according to the 
terms herein set out. If I do not accept this, then, as soon as the breach of promise occurs, 
they will at the end of the year realize the whole amount of instalment by'sale of the 
villages and of other moveable and immoveable property belonging to me.” 

Held, that such an instrument must be taken as a whole, and that the true construction 
to be put on it should be that which, being reasonable, would also give effect to all parts of it. 

Held, accordingly (on the contention that these words negatived the mortgagee’s right 
to take possession upon default in payment of an instalment, leaving him only a right to 
proceed to sale), that, as this construction would not give due effect to the first part of the 
instrument, itmustyield to a construction which, not only would give such effect, but would 
also be the more reasonable one, v%e ., that the mortgagee should take possession upon such 
a default, and also might sell if the mortgagee objected to his applying the rents in reduction 
of the principal and interest due. 

Appeal from a decree (Slsfc October 1881), of the Judicial Commissioner 
of Oudh, reversing a decree (20th December 1880) of the District Judge of 
Roi Bareli. 

This suit was instituted by the appellant as the manager, on behalf of the 
Court of Wards, in charge of the Pindri Ganeshpur estate, of which Shahdeo 
Singh was the proprietor, to obtain possession by enforcing a mortgage of 
thirty-one villages, executed by the respondent’s .wife, the Rani Subhao 
Koer, on the 10th March 1874. Possession was claimed on the ground that 
the mortgagor had failed to pay the stipulated yearly instalment. 

This claim was resisted by Raja Rampal Singh, on the ground that the 
right to possession, on such default, depended, by the terms of the mortgage, 
on the mortgagor’s consent; and that in the absence, or on the refusal, of 
such consent, the mortgagee must exercise his ordinary right of realizing his 
security by obtaining an order for sale, and selling his security. 

The material parts of the mortgage-deed of 10th March 1874 are set 
forth in their Lordships’ judgment, as well as the circumstances under which 
another defendant became, and ceased to be a party to this suit. 
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The District Judge of Bai Bareli, after concluding on that part of his 
judgment which is quoted by their Lordships, that the L339] power of obtain¬ 
ing possession by ^e mortgagee, on default being made in payment of the 
instalment, was given absolutely, added the following:— 

“Had such power been intended to be subject to the wish of the mortgagor, 
the natural way of expressing the idea would be kabza de denge (I will give 
possession), and there would have been an express mention that such delivery 
of possession would be contingent upon the will of the mortgagor. Such is 
not the case here. The form of mortgage in which property is mortgaged, and 
delivery of possession is made contingent upon failure of instalments, is very 
common , and in interpreting deeds of this kind, and in the absence of clear 
and explicit condition to the contrary, the Courts will not accept a construction 
which would materially vary the rights ot the parties and create rights and 
obligations different to what they are understood to be under such mortgages. 
That, in executing the mortgage in question, the parties intended to create a 
mortgage different in its nature to the ordinary kind of mortgages does not 
appear from the deed , and I cannot hold that the words agar mujh ko yeh 
manzur na ho (if this be not agreeable to me) were intended to mean that the 
preceding terms of the mortgage would become null and void at the will of the 
mortgagor. Again, the expression used with reference to the mortgagee’s 
power of recovering the instalment money is expressed in the words wusul km len 
(may realise), an expression which by no means can be understood to confine 
and limit the mortgagee’s remedy to that relief only ; but indicates option in 
the matter, as the grammatical sense of the words clearly shows. The clause 
appears to have been introduced to benefit the mortgagee by giving him imme¬ 
diate power of recovery of the mortgage money, and not to divest him of the 
power, which he would independently have, of obtaining possession on failure 
of due payment of instalments. So that, if the mortgagee chooses to waive his 
right of immediate recovery of the mortgage money, there is nothing to preclude 
him from falling back upon the power vested in him by the preceding conditions 
of the mortgage, and to seek recovery of possession. This construction receives 
further support from the circumstance that, even after the clause just referred 
to, the deed goes on to lay down certain [240] other conditions which relate 
to the mortgagee’s rights whilst in possession.” 

The Judicial Commissioner, holding that “ the mortgagee must realize 
his security,” reversed the decree of the District Judge. 

On this appeal— 

Mr. J..D. Mayne and Mr. J. T. Woodroffe, for the Appellant, argued that 
the decision of the Judicial Commissioner was wrong. The first Court had 
rightly held that the instrument gave the mortgagee the right to convert the 
mortgage, upon a default occurring in payment of the instalments, from one 
without possession into a mortgage witli possession. This power had not been 
put, by the effect of subsequent words, under the control of the mortgagor to 
compel the mortgagee to sell. 

Mr. tB. V. Doyne and Mr. C. W. Arathoon, for the Eespondent, contended 
that there was an actual expression of the intention of the parties, to the 
effect that possession could not be taken on the part of the mortgagee, without 
the consent of the ftiortgagor. 

Counsel for the Bespondent were not called upon to reply. 

Their Lordships’ Judgment was delivered by 

Sir R< Coach. —The suit in this case was brought by the present appellant. 
The plaint prayed that under the terms of an instrument of mortgage, dated 
the 10th March 1874, possession as mortgagee of 31 villages specified in that 
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instrument of mortgage should be awarded to the plaintiff. At the time of 
filing the plaint the respondent Baja Bampal Singh, was not in possession of 
the villages. The person in possession was Dirga] Kunwar, his mother. Bampal 
Singh was made a defendant on the ground that, under the circumstances which 
were stated in the plaint, he was liable to pay the original debt, and was the 
real owner of the mortgaged villages Dirgaj Kunwar was made a defendant 
as being the party in possession. The plaint was filed on the 31st March 1880. 
On the 11th June 1880 there were proceedings for mutation of names. It is 
not necessary to go into the particulars of those proceedings, the result of 
which was that Bampal Singh came into possession, and on the 14th June, in 
his written statement in the suit, he defended [241] it as being in possession, 
and Dirgaj Kunwar m fact became no longer a real party to it The contest 
is between the present appellant and Bampal Singh. The only question which 
is now raised is upon the construction of the mortgage of the 10th March 1874. 

The terms of that mortgage, after reciting particulars showing how it 
came to be entered into, are these After stating that there was to be a mort¬ 
gage for Bs. 50,000, with a promise to pay it up in five years, from 1875 to 
1379, it proceeds,—“Therefore, 1, while enjoying sound health and proper 
senses, do hereby mortgage without possession to the Shahzada, in lieu of 
Bs. 50,000, being the balance of the consideration of the above mentioned 
decree, the following villages, as per boundaries given below, situate m the 
above-named pargana and district, together with all vested .and contingent 
rights, the gross rental of which is Bs. lH,-253-i!2-3, and the Government 
revenue, Bs. 7,986 , my husband having gifted them to me by a deed of gift 
dated 2nd June 1873, with power to sell, or mortgage, or transfer in every 
way the proprietary right, and 1 Iiolding possession tJiereof Baja Han want 
Singh, my father-in-law, has also recognised the fact by the decree dated 7th 
September 1871, and in case of change of heirs from tune to time this 
property cannot be taken out of my possession ; and i covenant as follows . 
(1)1 will pay Bs. 10,000 per annum at both crops to the Shahzada Sahib, and 
of that amount his servants will first deduct the interest, whatever it may 
come to by calculation, and then credit the balance towards the principal and 
in case of any disorder which may cause default in payment of the instalment, 
the servants of the Shahzada Sahib Bahadur, taking complete possession of 
the mortgaged estate, will hold themselves liable for the payment of the 
Government revenue, including land revenue and cesses of all sorts, and having 
first deducted from the savings the cost of making collections at the rate of 
10 per cent, on the gross rental on account of the pay of servants, will credit 
the balance towards the instalment money , at the end of each year, in the 
months of May, June, November and December, having made up accounts, 
they will note the date of realisation. Till the time the accounts are not made 
up [2423 there will be no claim or objection on my part to set off the interest 
against the amount collected ; on the other hand the amount collected will be 
considered as amount in deposit ” To stop here foi the present, there is here 
a distinct provision that upon default in payment of an instalment the mortgagee 
by his servants was to take possession of the mortgaged property, and to collect 
the revenue, and apply it towards the payraent'of the instalment. !rhe words 
are . “ The servants taking complete possession.” That evidently shows that 
possession was to betaken, the mortgagee was to have powev to take possession on 
the npn-payment of an instalment What is said by the District Judge in his judg¬ 
ment is very pertinent to this part of the instrument. He says “ The question 
“ involved in the fifth issue now remains to be determined, viz., whether under 
“ the terms of the deed of mortgage the plaintiff is entitled to sue forposses- 
“ sion. The words of the deed, so far as they bear upon this point, have been 
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“ carefully read and considered by me in the original Hindustani, and a literal 
“ translation has been given above in this ]udgment. There is no doubt that 
there is some ambiguity in the language of the deed. That a breach of the 
" condition as to regular payment of instalments has taken place is not dented 
“ on behalf of the defence , but it is contended that such breach having taken 
“ place the plaintiff’s only remedy is to sue for the recovery of the mortgage 
“ debt, and that the plaintiff’s right to enter into possession was intended to 
“ be contingent upon the wish of the mortgagor For this contention the 
“ defence relies upon these words of the deed ‘ And if this be not agreeable to 
me, then immediately on the happening of the breach of promise, after the end 
“ ‘ of the year, they may realize the entire instalment money, etc ' It is contended 
“ by the defence that the word ‘ this ’ (yek), used in the above sentence, applies 
“ to all the preceding conditions in the deed, and that it makes the condition 
“ of taking possession entirely dependent upon the mortgagor’s wish. But I 
“ am of opinion that this is not a fair conatniction of the Hindustani words as 
“ they are used in the deed The language of the deed shows that the power of 
“ obtaining possession on failure of regular and full payment of instalments was 
“ given absolutely, the words used being kabsakarkr (having taken possession), 
pMl ' and emphasised by the words us? wakt, at once, which, read 
“ together, indicate absolute power to take possession ” Therefore we have 
in the first part ol this instrument an absolute power on the part of tlie mort¬ 
gagee to take possession on non-payment of an instalment That this was con¬ 
templated is shown also by the provision at the end of the instrument, which 
says . “ Should, on the expiry of the term of tins instrument, any money remain 
duo, then, till the payment thereof, possession will continue according to the 
terms herein set out. ” Then, after the passage which has been read, comes the 
part upon which the respondent relies “ If T do not accept this, then as soon 
as the breach of promise occurs they will at the end of the year realize the 
whole amount of instalment by sale of the villages and of other moveable and 
immoveable property belonging to me. Should in any wav any objection be 
raised by me, or by my husband, as between ns or in Court, it will be void ” 
The contention on the part of the respondent is, that these words apply to all 
the previous parts of the deed, andsthat the mortgagee could not take posses¬ 
sion, except at the option of the mortgagoi , and if the mortgagor thought fit to 
say that the mortgagee should not take possession but should realize the 
amount of the instalment by sale of the villages, that course must be adopted, 
and a suit for possession could not be maintained. Now the consequence of 
putting such a construction as that on this part of the instrument would be to 
make it not^ consistent with the former part, which gives a power to take 
absolute possession. The instrument must be taken as a whole, and that 
construction must be put upon it which will be a reasonable one, and will 
give effect to all the parts of it. A construction which will give effect to all is 
that the words, “ if I do not accept this, " may be referred to the part which 
immediately precedes that passage, namely, that which provides for the 
setting off the interest against the amount collected by the mortgagee when in 
possession. The other construction would not only not give the proper effect 
to the firsl part of the instrum«nt, but it would also involve what could scarcely 
have been contemplated by the parties, viz., that the only security, the 
only remedy which the mortgagee would have if the mortgagor thought fit to 
insist r344j upon it, would be that upon default in payment of an instalment 
he would be obliged to sell a portion of the property so as to realize the 
amount of that instalment. That can scarcely have been in the contempla¬ 
tion of the parties. The instrument must be looked at as a whole, and in 
their Lordships’ opinion the reasonable construction is that there was an 
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absolute power to the mortgagee to take possession on default in payment of an 
instalment, but if the mortgagor objected to the mortgagee applying the rents 
in reduction of the principal and interest, the mortgagee might sell the mort¬ 
gaged property and other property which was brought into the security, in 
order to satisfy the debt. This seems to their Lordships to be the reasonable 
construction of the instrument It is the construction winch the District Judge 
put upon it, but which the Judicial Commissioner thought was wrong, and 
therefore reversed his judgment. 

Their Lordships will humbly advise Her Majesty to reverse the decree of 
the Judicial Comrmssionei, leaving the judgment of the District Judge to 
stand, and the respondent will pay the costs of this appeal, and the costs of 
the appeal in the Court of the Judicial Commissioner 

Solicitor for the Appellant . Mi H Tteamre. 

Solicitors foi the Respondent , Messrs. Deane, Chubb <( Co. 

NOTES 

£ The iiistrumoiit should be ujiistrued a whole —(lyil) HOC, IS'J 11 T.C , 685 
See also 11 C.il , lill supin ] 


[11 Cal. 244] 

PRIVY COUNCIL 

The IHth Novembet, 1HH4. 

Present 

Lord Fit/gerald, Sir B Peacock, Sir R P Collier, 

Sir R Couch and Sir A. Uobhouse. 

Bishenraun Singh and others. .. . Objectors 

versus 

The Land Mortgage Bank of India Petitioners. 

[On ajijieal from tlie High Court at Foit William in Bengal J 

Jurisdiction as between District Judije and Subordinate Judqe of a Court 
making a deciee to execute it, notivithstanding lertain special matters 
The sale of mortgaged piopeitv was decreed b'v a Subordinate Judge Before the sale 
another suit, instituted in the same Court foi the purpose of having other jiroperty i^ubsti- 
lutod m hen ot part of that mortgaged, w.is tiaiisfertod to the Court of the *DiBtrict Judge, 
who decreed, upon consent, that the substituted projieitv should be, sold, and that, for the 
purpose of this sale, this suit should be taken as supplemental to the former one Ou the 
petition of the mortgagee for execution of the doeiees in both «>uits in the District Court, it 
was objected that execution could [248] not pioceod theioin, qji the ground that the decree for 

sale was that of the Subordinate Court 

Held, that the decree (which affected the whole property mortgaged) was that the District 
Court, which accordingly had jurisdiction to execute iff To have enabled the Subordinate 
Court so to do, an order by the District Court would have been necessary. 

Matter which had no bearing on the question raised ou this appaal having boon introduced 
mto the record, it was ordered that all such costs as might h.ive been so occasioned should be 
disallowed by the Registrar, on the taxation of costs 

^Appeal from a decree (8th April 1881) of the High Court, dismissing an 
appeal of the present appellant from a decree (6th November 1880) of the 
District Judge of Bhagulpore. 
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The above concurrent: decrees were made in execution proceedings taken 
by the present respondents against the appellants. The question now raised 
was as to the jurisdiction of the District Court to execute the decree of which 
execution was sought, as that of the District Judge, the appellants contending 
that it could be executed only by the Court of the Subordinate Judge of that 
district. 

A mortgage by the appellant to the respondent bank not having been 
satisfied, a suit was instituted thereupon by the latter. A decree was made on 
the 8th January 1877, for Es. 1,69,515, to be executed against the property 
mortgaged. 

On application for execution by attachment and sale, certain interveners 
objected that the judgment-debtors had, before the mortgage, parted with their 
invest in part of the mortgaged property. The Subordinate Judge allowed 
this objection as to part of the property, upholding the right of the decree- 
holder to execute against the remainder 

The bank then sued the present appellants in the Court of the Subordinate 
Judge, asking for a declaration that the properties which had been acquired in 
lieu of those which the mortgagors professed to mortgage should be held 
subject to the mortgage. 

This suit having been transferred foi trial to the Court of the District 
Judge, the defendants agreed to the substitution, filing an answer to the effect 
that the property substituted should be liable to be sold in execution of the 
decree obtained by the bank in the Court of the Subordinate Judge on the 8th 
January 1877, [246] and that, for the purpose of that auction sale, this suit 
ought to be taken as “ supplemental ” to the former one, and that the decree of 
the above date should be ‘ amended ” accordingly. It was further agreed that 
the appellants should have six months’ time for payment. The Judge, on the 
6th August 1879, made a decree in terms of this agreement. 

For execution of this decree by attachment and sale of all the properties, 
the bank applied to the District Judge. The present appellants objected that 
execution in the District Court was unauthorized by the terms of the decree 

This objection was disallowed by the District Court, and a Divisional 
Bench of the High Court (Cunningham and Prinsep, JJ.), dismissed an 
appeal from this order 

On this appeal-- 

Mr J. F. Leith, Q.C , and Mr. C W Aralhoon, for the Appellants, argued 
that the sale having been ordered by the Subordinate Court on 13th August 
1877, and that order remaining, should have been carried out in that Court. 

The District Court did net itself decree the sale, but made a decree “ sup¬ 
plemental ” m its own terms to that of the Subordinate Court Thus the order 
for sale could not be said to be that of the District Court Reference was 
made to ss 223 and 224 of the Code of Civil Procedure, Act X of 1877. 

Mr. a. V. Doyne (with whom was Mr. Horace Davey) for the Respondent 
was not called upon. 

Their Lordships’ Judgment was delivered by 

Sir A. Hobhouse. —The question raised in this appeal relates to the pro¬ 
priety of a sale effected on the 6th November 1880, under the order of the 
District Judge of Bhagulpore. The appellants are the judgment-debtors of the 
respondents, and the debt was secured by a mortgage. A suit was instituted 
by the respondents before the Subordinate Judge of Bhagulpore, for the purj) 08 e,|f 
of realising that mortgage, and on the 8th January 1877 a decree was made, under 
which the property comprised in the mortgage was to be sold. Before the sale was 
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effected certain objectors appeared, and then it turned out that the appellants had 
assumed to t2473 include in this mortgage certain property which, by a previous 
family arrangement, had passed to other members of the family. But, at the same 
time, and by the same arrangement, the appellants had received other properties 
which were not included in the mortgage The respondents then instituted 
another suit, also in the Court of the Subordinate Judge of Bhagulpore, for the 
purpose of bringing within the influence of the mortgage the proiierty which by 
the family arrangement had been substituted for the property that was pro¬ 
fessedly mortgaged, but did not belong to the mortgagors. That suit was 
called up by the District Judge into his Court, and in that suit a decree was 
made on the 6th August 1879 by the District Judge, which has now to be 
construed. 

The decree was made by the consent of the debtoi s, and the eflect of it 
was this: The Court declared that the substituted properties wore tit to be sold 
by auction in execution of the decree of the creditors (that is, the decree of the 
8 th January 1877), and that for the purpose of that auction sale this suit ought 
to be taken as supplemental to the former suit. Then it directed that the 
mortgage given by the debtois to the creditors, and the aforesaid decree of the 
8 th January 1877, should he amended according to the previous declaration. 
Another term of the consent decree was that the debtors should have six 
months’ tune, from the date of decree in the new suit, for making arrangements 
for payment of the amount due 

- Those were the main terms agreed upon, and embodied m the decree. The 
six months elapsed, and some time after they had elajised the creditors, the 
respondents, presented a petition ter execution of the decree in the second suit. 
It has been disputed whether it was a petition tor the execution of 4he decrees 
in both suits Part of the petition looks one way and part the other, but it 
may be taken to be, as the appellants contend, that it was a petition for the 
execution of the decrees in both suits Now it is a very odd thing that there is 
not in this record any copy of the order made upon that petition All their 
Lordships find is that an order was made fixing the sale for the 5th November 
1880. and that an application was made by the appellants lot a postponement 
of that sale. Tlie [248] application seems to have been made on the very day 
lor which the sale w'as fixed The Judge refused that apiihcation The sale 
took place The appellants say they are aggrieved by that sale, and they seek 
by this appeal in some way to disturb the sale It is difficult to say what 
they seek, because they now rest their case upon the allegation that the 
execution proceedings should have been carried into effect by the Subordinate 
Judge, and that the District Judge had no such powei If so, the order by 
which the appellants are aggrieved is the ordei which was made in answer to 
the petition for execution, and which ordered the sale. and that order is not 
appealed from. The order that is appealed from is the older made by the 
District Judge refusing the application to postpone the sale, which was a totally 
different question. It would be exceedingly difficult for the appellants to 
succeed, even if there were no jurisdiction, because they have never taken the 
proper course to complain on the ground of want of jurisdiction. They 
complain only of that which is discretionary in the Judge, of orderifjg the sale 
to take place at the time fixed or to postpone it That is the ground of ajijxjal 
to the High Court, and the ground of their appeal here , 

But their Lordships do not desire to rest their decision upon that jioint. 
They think on the point which has been argued at the bar here, though it is 
jiot properly raised by the petition of appeal, that the appellants have shown 
no case for disturbing the order made by the District Judge. It is quite clear 
that in applying to the District Court for execution of the decree m the new 
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suit the parties must have considered that the decree was one of the District 
Judge, and to be carried out by the District Judge , and though unfortunately 
we have not got the order made on the petition for execution, the District Judge 
himself must have so considered, because he made the order for the sale, and 
the sole question is whether the decree of the 6th August 1879 was the decree 
of the District Judge. 

Now, like other decrees of Indian Courts, this is not drawn in the most artistic 
form, and it might be open to argument whether in saying tlie decree of the Subor¬ 
dinate Judge should be amended that decree still remained thedecree of the Subor¬ 
dinate Ca493 Judge , but their Lordships think that, even construing the language 
of the decree strictly, the better construction is that it was intended the decree 
should be that of the District Judge, and they think that in point of procedure 
it was more proper to make it the decree of the District .ludge than the decree 
of the Subordinate Judge. If then it was desired that the Subordinate Judge 
should execute the decree, there should have been an order made by the District 
Judge ordering the subordinate Court to carry the decree into execution. The 
District Judge did not take that view He carried his own deciee into execu¬ 
tion, and their Lordshqis consider that the decree which he carried into exeou- 
tibn drew up into itself the decree of the Court below, and that it w'as in effect 
a decree for a sale of the whole of the property which the new suit approved 
to be the property affected by the mortgage It may he observed in constru¬ 
ing that decree that there is certainly one term in it which applies to the whole 
property , that which was originally well mortgaged, and that which was 
substituted into the mortgage, namely, that six months’ time should be allowed 
to the appellants to make an’angements Their Lordships think that on the 
broad construction of this decree the sensible view of it is to hold that it was 
the decree of the District Judge, that it affected the whole property mortgaged, 
and that his lurisdiction to order execution was oleai. 

The result is that the appeal ought to bo dismissed, and theii Lordshqis 
will therefore humbly advise Her Majesty to that effect 

The appellants must pay the costs of the appeal, but their Lordships 
observe that in this record, as in manv others that come before them, there is 
mattei introduced which could not possibly have any bearing upon the question 
raised by the appeal. There is a ma]) of the distiict of Bhagulpore, which is 
nothing but a copy of a public map It is not an estate map, and even if it 
wore, it would be difficult to see how it could bear on the question involved in 
this appeal. There aie also nearly 30 pages of jummahiindi accounts, and it is 
impossible to understand how those could have had anv bearing upon the 
appeal Tlierefore, in the taxation of the costs, their Lordships [2303 desire 
that the Registrar shall disallow all such as have been occasioned by the 
introduction of irrelevant matter 

Solicitor for the Appellants Mr. T L. Wilson. 

Sohcitois for the Respondents Messrs Freshfields and Williams. 


NOTES. 

I 

[ On the quGhtion of pnontv thfs case was distinguished iii (1894) 18 Mad., 61 (63) as, 
there, the purchaser had for years allowed the vendor to remain in possession and there¬ 
by put him in a po,sitioi:^to hold out to others that it was his 

As regards the costs entailed by the introduction of unneces.sary records, the Privy Council 
animadverted upon the practice in (1884) 8 Mad , 219 and directed the Registrar to treat 
them as not foniuhg part of the record, in taxing the costs. 

Their Lordships expressed themselves even more strongly in (1902) 25 Mad., 678 P.C.= 
29 1. A., 156, and suggested to the High Court the desirability of framing regulations, if 
none existed, to cheek this abuse.] 
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APPELLATE CIVIL. 


'I'he noth January, 188d. 

Present 

Mr. .Justice Tottenham and Mr. .Tustice O’Kinealy. 

' Hara Sundari Debi.One of the Defendants 

versus 

Kumar Dukhinessur Malia (Plaintiff) and others.Defendants."' 

Agreement of parties — Compromise— Decree on Compromise — Appeal — 

Code of Civil Procediiie, Act XIV of 1882, s 
After suit filed by the plaintiff against several defendants, one of whom was an infant, a 
petition of oorapromisc entered into between the nlult p.itties was filed ni Court The 
petition atated the terms of arrangoniont, and .ilso tliat an application would be made by the 
guardian of the minor praying the Coint to allow the compromise to be earned out on his 
behalf Ten days after the petition of compromise was filed, the first defendant and the 
plaintiff pioaentod petitions to the Conrt withdrawing from the compromise, and praying that 
the suit should ptoeeed The second defendant presented a petition praying that the com¬ 
promise should bo recorded, and a decree passed according to its terms The Court made a 
decree in accordance with the prayer of the second defendant's petition The first defendant 
appealed 

Held, that an appeal lav, and that the lowei Court was wrong in enfoicing the com¬ 
promise at the iiistaiiee of the second defendant 

Seinble, that s .‘17.5 of the Code of Civil Proceduie merelv covers cases in which all parties 
ciiiiHent to have the terms entered into, c.iiiicd out and judgment ciitcM'd up 
Buttontey Lniji v 1‘ooiibni (I L R , 7 Bom , 104) questioned. 

(jOBIND Prosad Pundit died on the 30th of Decembei 1861, leaving him 
surviving hi.s widow Danmba Debi, who died in 1872, and three daughters-— 
Shama Sundari, who died in 1870 , Ilaia Sundari, the defendant No 1 , and 
Uttiim Coomaree, the defendant No 3, who was a childless widow at the death 
of her mother. [251] Hara 8undari had live sons—Bireshur Maha (who died 
in 1879, leaving him surviving one son, Piomothonath Malia, defendant No 4), 
Rampsaur Malia, the defendant No 2, Surheshur Malia, wlio died in 1865, 
Dukhinessur Malia, the plaintiff, and Songeshwar Malia, wdio diet\ in 1865. 

On the i7th of .Tune 18-58, fiolnnd Prosad made and published hia last 
will and testament, wherobv he, aitei declaring he had endowed a certain idol 
with his entire estate, made certain charitable bequests, gave certain legacies, 
and laid down rules as to the maintenance ol his family. On his death m 
1861, the executors aiipointed by the will refused to act, and his widow 
Darimba Debi took out a certificate under Act XXVII of 1860, and adminis¬ 
tered the estate, describing herself as shehait„oi the idol. From the death of 
Darimba in 1872, the defendant Hara Sundari managed the estate. On the 
19th of October 1881, TIttum Coomaree, who claimed^ to be entitled to an 
eight-anna share of the property of Gobind Prosad, on the ground that the 
family was governed by Mitakshara law, assigned all right, title, and interest 
in the same to the plaintiff. On the 9th of February 1882, the plaintiff filed 

‘ Appeal from Original Decree No 39 of 1884, against the decree of Baboo Jogesh 
Ghunder Mitter, Subordinate Judge of Burdwan, dated the 29th of November 1883. 
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the present suit, claiming to be entitled to, and to possession of an eight-anna 
share of the property left by Gobind Prosad, asking to have the will construed, 
and alleging that the majority of its provisions were bad in law as tending to 
create a perpetuity and secure prepetual accumulation of the bulk of the 
income. The defendant Hara Sundari contended that the will was valid ; that 
under it she was solely entitled to the management of the estate, and that the 
plaintiflf had no cause of action. Earaossur Maha's defence was to the same 
effect, save that he charged Hara Sundari with having committed breaches of 
trust in order to assist the plaintiff in his present claim. Uttum Coomaree 
supported the plaintiff. Promothonath Malia, an infant of the age of twelve 
years, adopted the written statement of Eamessur Malia. 

On the 10th of August 1883, a petition of compromise, signed by the 
adult parties, was filed in the Court of the Subordinate Judge, stating the 
terms upon which the parties liad agreed to settle all their disputes, stating 
also that a deed embodying the terms and executed by all tlie parties [2323 
should be filed in Court, and that the guardian of the nimoi would make a 
formal application 'to the Court for an ordei allowing him to enter into the 
cdmpromise On the 22nd of August 1883, Hara Sundari filed a petition 
withdrawing her assent to the compromise, on tlie grounds that, when the 
terms of the compromise were read over to her, she was weak and ill, that she 
had no advice as to what she ought to do, and that she bad not been able to 
understand the meaning of the compromise. On the same day, the plaintiff” 
also presented a petition to the Court withdrawing his assent to the compro¬ 
mise, and praying that the suit should proceed, while Eamessur Malia, the 
defendant No. 2, presented a counter-petition praying that a decree might be 
passed in terms of the compromise of the 10th of August On the 28th of 
August 1883, the Subordinate Judge, following the case of Si/7id Mehmh Alh 
Khan v. Konwar Bamchundnr Bahadoor (S D A., 1861, p 381) passed an 
order directing the suit to proceed for trial on the merits. Thereupon Eamessur 
Malia obtained a rule from the High Court cdlhng upon tlie other parties to 
show cause wliy that order should not be set aside, and wliy a decree should 
not be entered up in terms of the compromise. On argument, this rule was 
discharged with costs on the 12th of September 1883, but the Subordinate 
Judge was recommended to investigate the circumstances under which the 
compromise was entered into (during the trial of the otlier parts of the case), 
so as to enable the Court to deal fully with the whole case on appeal. 

On the 2nd of November 1883, the Subordinate Judge fixed the following 
additional issue . " Whether the Maharani, defendant No I, did agree to the 

petition of the 10th of August 1883, and whether it is binding on the parties 
to the suit." And on the same day the guardian of the minoi presented a 
petition to the Court praying that the compromise would he carried out. On 
the hearing the Judge foui>d that tiie Maharani did agree to its terms, and he 
held that it was binding on the parties to the suit on the authority of Buttansey 
Lalp v. Poortbai (I. L. E., 7 Bom , 304). The defendant Hara Sundari 
appealed to the High Court Oii the hearing a preliminary objection was taken 
£253] by Mr. Bonnerjee for Eamessur Malia that no appeal lay under s. 375 of 
the Code of Civil Procedure, the judgment of the lower Court having been 
passed in terms of the compromise, but the Court held that the appeal was not 
barred in a case like the present, where the question was whether the ciroum- 
stanees warranted the application of s. 375— Sashh Oharan Ghatterjee v, 
Tarpth Ohandra Ghatterjee (8 B. L. E., 315); Boonjad Mathoor v. Nathoo Shahoo 
(I. t, B,. 3 Cal, 375). 
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Mr. Evans, Baboo Mohesh Chunder Chowdhry, Baboo Chunder Madhub 
Ghose, Baboo Taraprosono Sen, for appellants, contended that s. 375 was never 
intended to refer to any case except where the consent was given and existed 
up to recording the compromise in Court. This was really a suit for specific 
performance of a compromise, that compromise being a breach of trust on the 
part of the defendant Hara Sundari, that the plaintiff with whom it was made 
did not seek to enforce it, and it could not be enforced at the instance of the 
second defendant. Buttonsey Lalji v. Poonbai (I. L. E., 7 Bom., 304) is not in 
point. 

Mr. Bonnerjee, Baboo Gurudas Bannerjee, Baboo Jugut Chunder Bannerjee, 
Baboo Pran Nath Pundit, and Baboo Ratmssur Sen for the respondents con¬ 
tended that s. 375 did apply , that the compromise was a proper one to be 
carried out as a fair family arrangement come to after long discussion—2 White 
and Tudor’s Leading Cases in Equity, 5tli ed , p. 860, Stewart v. Steioart (6 
Cl. k Fin., 911). 

The Judgment of the Court was delivered by 

Pigot, J .—This is a suit by one Kumar Dukhinessur Malia against 
Maharani Hara Sundari Debi for possession of certain property. 

“ The circumstances out of which this suit lias arisen are as follows • —The 
property in dispute admittedly belonged to Baboo Gobind Prosad Pundit, and 
was disposed of by his will, dated the 4th Asai' 1265, in which he purported to 
dedicate it to an idol, Sri Daraudor Chunder Jew. On the death of Baboo 
Gobind Prosad Pundit, his widow entered into possession of [264] this pro¬ 
perty as shehait; and after her, her second daughter Maharani Hara Sundari 
Debi, defendant No. 1 in the cause. Plaintiff asserts that neither the deceased 
Baboo Gobind Prosad Pundit, nor his widow, dealt with the property as the 
property dedicated to the idol, but as family property. Further, he submits that 
the will IS void and inoperative, except so far as the religious and charitable 
and other gifts cdntained therein are concerned, and he claims in liis own right, 
and as assignee of one of the heirs under Mitakshara law, to have the will 
construed, his rights declared, and possession given to him of the property in 
dispute. 

In answer, the defendant Hara Sundari Debi asserts that the whole pro¬ 
perty has been validly endowed by Gobind Prosad Pundit, and that she holds 
as shebait; and she denies that the family is governed by the Mitakshara 
law. 


The written statement of the defendant No 2, Kumar Eamessur Malia, 
supports her answ’er. In paragraph No. 4 of his written statement he asserts 
that the will created a valid dedication of all the property to the idol. In 
paragraph 7 he denies the allegation in the plaint that there never was any 
actual dedication of the estate to the idol Damudor Chunder Jew. And in 
paragraph 11, after asserting that the Maharani is acting as shehait imder the 
will, he goes on to say that she “ has at various times committed breaches of 
trust in order to assist the plaintiff in his present claim.” 

On these pleadings, ten issues were raised by the lower Court. 

While the case was under trial, the parties came to a compromise which 
is to be found at page 112 of the paper book. 


5 CAP.—132 
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In this compromise it is recited as follows:— 

“ There are serious doubts as to whether the will of the late Baboo Gobind 
Prosad Pundit, dated the 4th Asar 1965 B. S., will be valid and binding in its 
entirety, and the opinion of most of the vakeels and counsel is, that provisions 
contained in the said will as to the nheha and worship of Iswar Damudor 
Ghunder Jew and public charity, &c., (fee , and the expenses required for the 
purposes thereof, are proper charges on the estate of the said pundit; and that 
the residue of the properties and the surplus income thereof have not been 
appropriated to Deh-aheha [259] (service of the Deity) or public charities or 
any other purposes according to the will aforesaid , and that they are inheritable 
by his legal heirs However, it being highly necessary to save trouble and 
expense of all parties amongst ourselves, and to settle the rights of one another, 
and to remove all uncertainty regarding them, we all thus decide the abovemen- 
tioned suit, and settle and define our several rights to the estate left by the late 
Gobind Prosad Pundit in the manner following.” 

Under the settlement, Rs. 20,000 was set apart to defray the expenses of 
the worship of the idol. Promotbonath Malia, not a party to the suit, was 
given annas of the residue,. and the remaining 13| annas were divided 
between Kumar Eamessui Malia, defendant No 2, and Kumar Dukhmessur 
Malia, plaintiff. 

The Maharani retained the management of the property during her 
lifetime. 

This petition of compromise is dated the 10th August 1883 On the 22nd 
August, that is to say, twelve days later, the Maharani presented a petition in 
the Court of the Subordinate Judge, saying that she had entered into the com¬ 
promise under pressure, did not understand its contents, and asked to be 
relieved. This petition was subsequently verified 

On the 28th August 1883, the ease coming on for hearing before the Sub¬ 
ordinate Judge, he held, on the .strength of a iniling of the Sudder Dewani 
Adawlut in the year 1851, that the defendant was entitled to recede from the 
compromise before it had been completely carried out by the sanction of the 
Court and judgment recorded. 

The case then came before this Court on motion, asking that the Sub¬ 
ordinate Judge be directed to exercise jurisdiction, and give judgment accord¬ 
ing to the terms of the compromise 

The rule which was issued on that motion was discharged. But the 
Judges pointed out that the Court below, when dealing wdth the whole cause, 
would exercise a wise discretion in determining whether the document was 
binding upon the lady or npt, in order that when the case came before this 
Court, the whole might be tried out once for all. 

After the rule was discharged, the Subordinate Judge, instead of doing 
what he ought to have done, namely, deciding all the [296] issues in the cause, 
restricted his inquiry to the fact whether the Rani was bound by the terms of 
compromise or not, and decreed the suit accordingly. We think it is to be 
regretted that he should have done so. 

The Maharani now appeals, urging that under the circumstances the com¬ 
promise should not be the basis of a decree under s. 375 of the Code of Civil 
Procedure. The plaintiff supports the allegation, and as a fact receded from 
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the oomprouiise before the judgment had been entered up in the lower Court. 
The person who insists on the compromise being earned out is Kumar Eamea- 
sur Malia, defendant No. 2, and his contention is, that the compromise having 
been effected under s. 375 of the Code, no appeal lies. In support of that he 
has cited the case of Buttonsey Lalji v. Poonhai (I. L R. 7 Bom., 304), in 
which an agreement out of Court from which one of the parties wished to 
recede was enforced on motion undei s 375 of the Code, That section runs 
as follows.—** If a suit be adjusted wholly or in part by any lawful agreement 
or compromise, or if the defendant satisfy the plaintiff’ in respect to the whole 
or any part of the matter of the suit, such agreement, compromise or satisfac¬ 
tion shall be recorded, and the Court shall pass a decree in accordance there¬ 
with, so far as it relates to the suit, and such decree shall be final, so far as it 
relates to so much of the subject-matter of the suit as is dealt with by the 
agreement, compromise or satisfaction ” 

This section is not new, but an amendment and modification of a corre¬ 
sponding section in Act "VIII of 1859, and, as at present advised, it appears to 
us clear, with great deference to tlie opinion expressed in the Bombay case, 
that it merely covers eases in whicli all parties consent to have the terms 
entered into, carried out, and judgment entered up , and does not cover a case 
like the present in which the parties or some of them have declined to carry 
out the agreement before the judgment has been recorded. In the first place 
the section states that the decree shall be final, so that if it be applied to cases 
where the agreement is sought to be enforced against an unwilling party, the 
Court would have no power to refuse specific performance, although if it had 
been [257] sought to be enforced m a regular suit, specific performance might 
never be obtained. Again, in the one case, the decree is final in the other case, it 
is subject to appeal These considerations lead us to the conclusion that g 375 
of the Code was never intended to cover cases in winch one of the parties is 
unwilling to have the judgment entered up In such a case the decree must be 
considered as a decree for specific performance and not undor s. 375 of 
the Code. 

We think, therefore, that the pioliminarv contention of the respondent 
that no appeal lies cannot be sustained 

Even assuming that s 375 of the Code is applicable to a case in which an 
adjustment has been repudiated by eithei jjlaintiff or defendant before the 
decree has been recorded, still we find reasons tor concluding that that decree 
should not be allowed to stand The Maharani is in possession of the property. 
It is against her that the plaintiff claims relief He has receded from the 
compromise, and so did she , the party seeking to enforce it is the second 
defendant. So that we have this peculiar circumstance that, in a suit between 
the plaintiff and the defendant, the second defendanl is endeavouring to enforce 
by motion the agreement against his co-defendant In other words, he is 
seeking to do what was decided iii the case of Pietcn v. Young (L. R.^ 15 Ch. D., 
475) he cannot do, namely, to take the conduct of the case out of the plaintiff’s 
hands. 

a 

Again, the statement of the ladv and the second defendant as to the 
position which this lady holds towards the property, raises a question of 
importance. As we understand, the first duty of a trustee is to carry out tfie 
directions of the settlement, except such as are illegal, and if he has once 
acknowledged himself to be a trustee he cannot set up a title adverse to that of 
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the beneficial owner. Here the party who seeks to enforce the compromise, 
and the party who objects, both admit that the lady has no beneficial interest 
in the land, and that she holds solely on behalf of an idol. The only ground 
in the recital of the compromise for partitioning the property among the family 
is that the trustee and others have some doubts whether the trust is valid. 

[258] Then, again, the lady asserts that the compromise was obtained 
from her by pressure and by misstatement of facts. 

Looking then at the whole case, we think that, even if it were one in which 
specific performance should be given, which we are far from saying, the defen¬ 
dant Bamessur Malia must seek such performance in a regular suit. 

We are, therefore, of opinion that the decree of the lower Court must be 
set aside, and the case must be remanded for retrial upon the original issues. 

Decree set aside and case remanded. 


NOTES. 

(This view as regards the ofioot of objection to compromise by some of the parties has not 
been adopted by the Calcutta High Court —(1897) 24 Cal , 908 -1 C. W. N., 697, nor by 
other High Courts —(1885) 8 Mad., 482; 9 Mad., 103 ; (1883) 7 Bom , 304 , (1891) 16 Bom., 
202 ; 12 C. P. L. E , 56,6 0 C , 49. 

The compromise may be oral or written .—(1909) 13 C W. N , 1023 

The Court has power to enter into the fact of a valid compromise —C P. C , 1908, O 23, 
r. 3; (1912) 15 Bom., L. R., 340 , (1899) 23 Mad 101, (1895) 20 Bom , 304,2 O C , 67 ] 
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APPELLATE CIVIL. 

The 3rd February, 1886. 

Present : 

Mr. Justice O’Kinealy and Mr. Justice Trevelyan. 

Lala Dilawar Sahai and others.Defendants 

versus 

Dewan Bolakiram and another.Plaintifi's.' 


Moftqagor and mortgagee— Priority—Marshalling of securities — 

Purchaser for value. 

Where the owner of ssertain property mortgages it to 4, and afterwards sells a jpjction of 
the mortgaged property to B, it is not incumbent on A in suing to enforce his mortgage 

* Appeal from Appellate Decree No. 2837 of 1883. against the decree of H. L. Oliphant, 
Esq., Judicial Commissioner of Chota Nagpore, dated the 27th of August 1883, affirming the 
decree cdE. G. Lillingston, Esq., Deputy Commissioner and Sub-Judge of Hasaribagh, dated 
33rd of November 1882. 
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to proceed first against that portion of the property which has not been sold by the 
mortgagor. 

In this case the plaint stated that the defendants No. 1, Lala Dilawar Sahai 
and others, by two deeds, bearing date the 18th of April 1876 and the 5th of 
January 1877 respectively mortgaged to the plaintiff's a two annas share in 
eighteen villages; that, on the 19th of July 1878, the plaintiff's obtained a 
mortgage decree on their mortgage, and in execution of this decree they attached 
the mortgaged properties. The defendants filed various objections, but the only 
one material for the purposes of this report were those filed by the defendants 
No. 2, the Panray defendants, who claimed as purchasers of two of the 18 
villages under a deed of sale, dated the 30th of April 1878. and they claimed to 
have priority over the plaintiff's on the ground that their purchase-money was 
applied m payment of a prior mortgage on those villages which had been 
executed in the year 1871 The plaintiffs’ claim was disallowed, and they 
[289] then brought the present suit for a declaration that the two annas share 
of the defendants No. 1 in the 18 villages were liable to be sold under the 
deci'ee of the 19th of July 1878, for an order for attachment and sale of the 
said two annas, and for general relief. The defendants raised the same defences 
as in the previous claim, but the Court of First Instance found that the Panrays’ 
purchase was unconnected with any previous mortgage, and gave the plaintiffs 
a decree. It was contended bv the Panrays, on the authority of Bishonath 
Mbokerjee v K^sto Mohun Mookerjee (7 W R, 483), that the plaintiffs were 
bound to proceed first against the villages, othei than the two which they had 
purchased on the 30th of April 1878, but the Judge held that that case did not 
apply The defendants appealed to the Judicial Commissioner, who affirmed 
tbe deerre of the Court of First Instance The defendants ajijiealed to the High 
Court. ♦ 


Baboo Bash Behan Ghose and Baboo Koruna S/iidhu Mookerjee for the 
Appellants. 

Baboo Kah Mohun Doss and Baboo BussunL Kooma? Bose for the 
Respondents. 


The Judgment of the Court (O’Kineaia' and Trevelyan,. JJ.) was as 
follows:— 


This is a suit in which the plaintiffs as mortgagees sue to have it declared 
that certain properties in possession of the defendants are liable to attachment 
and sale as the property of their judgment-debtors The defendants have raised 
several issues: first, they contend that they are in a position to claim^the benefit 
of a prior mortgage , secondly, they say that, eten if that be not the case, still 
they are entitled to throw the mortgagees on other properties to save the 
propei||^ in their own possession. *• 


Now, in regard to the first point, we think that the defendants are not 
entitled to the benefit of the first security . for there is nothing on the record to 
show the relatiye dates of the conveyance and the payment of the money; nor 
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is there any finding by the lower Court that they paid the money to the original 
mortgagee.'*' We do not think, therefore, that they have shown they are 
entitled to take the benefit of the first mortgage. 


[260] Then, as to the second point, the defendants contend that the 
plaintiff is not entitled to a declaration that the property is liable to 
attachment and sale, unless he has shown that he has exhausted the other 
property. 

Belianoe has been placed on two cases referred to m Story’s Equity and 
Jurisprudence. One is the case of Hartlu v. O'FLahertjf (L. & G. temp. Plunkett, 
p. 208, 1 Beat, 61). This was a suit to determine whether a mortgagee of a 
portion of an estate, having paid a Crown debt overriding the entire estate, the 
mortgagee was entitled to contribution from the purchasers of the other por¬ 
tions. It was not a case of the present kind In one portiorf of the judgment, 
page 216, it is said . “ If a mortgagor sells a portion of his equity of redemption 
for valuable or good consideration, the entire residue, if undisposed of by him, is 
applicable in the first instance to the discharge of the mortgage, and in ease of 
a bond tide purchaser.” This case came under the consideration of the Lord 
Chancellor m the case of Avemll v Wade (L. & G temp. Sugden, p. 252), and 
there the Lord Chancellor said “ The general doctrine is this, where one cre¬ 
ditor has a demand against two estates, and another demand against one only, 
the latter is entitled to throw the former on the fund that is not common to 
them both. This is a narrow doctrine, and cannot generally be enforced against 
an incumbrancer, who is a mortgagee. Whatever may be the equity of the 
creditor with only one security, the mortgagee of both estates has a right to 
compel the debtor to redeem, or he may foreclose In Ireland, indeed, there 
would be a decree for sale, and the mortgagee would be entitled to no more 
than his money, and the Court would deal with the surplus in such manner as 
it might think fit, so that the equity might be worked out, but not so in 
England.” So far, therefore, as we can see, there is no support for the con¬ 
tention now put forward that in this suit by a mortgagee we should declare 
that the mortgagees must proceed against the property not in the hands 


• [ The following criticiam of Dr Rash Behari Dhosh (who was the appollant’b vakil) in hib 
Mortgages (1911), Vol I, pp 498, 499, while of help to understand the judgment, throws 
additional light ontthc faetb of the case, the report hero not being full on this point 


“ It will be noticed that the Transfer of Property Act does not expressly provide for cases 
where the payment of the charge lb contemporaneous with the purchase of the equity of 
redemption. * * * It has, however, been held in a Calcutta case (11 Cal , 258) that the pur¬ 
chaser would not be entitled to the benefit of the prior mortgage in the absence of anything 
to show that the money was p#id by the purchaser himself and not by the vendor out of the 
purchase-money. I, however, venture to think that this case, in the words of their Lord- 
ships of the Privy Council, is likalv not to promote justice and equity, but to lead to con¬ 
fusion, to maltiplication of documenjis, to usolosb technicalities, to expense and to litigation 
If an inoumbrance is paid out of the purchase money, can it make any difference whose hand 
actually pays the money ’ In such oasos it is the vendee, I repeat, who redeems and not the 
vendor, as no sane mortgagor would allow any part of the purchase money to be united in 
redeeming an incumbrance, if such money only represents the value of the equity redemp¬ 
tion as that would simply amount to making a present of the mortgage-money to the vondeo 
(see sec. 65 sub-section 1. cl (gr). Transfer of Property Act) I am not aware of any later 
case m which the question has been raised though the point apparently, arose in a subsequent 
ease in Calcutta (1 G W. N., 691) but the report is so obscure that the judgment is of very 
littde use.”] 
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of the defendants who hold the equity of redemption of a portion 
only.* 

We therefore think that the plaintiff is entitled to a decree, and dismiss 
the appeal with costs. 

- Appeal dismissed. 


NOTES 


[ I. MARSHALLING OF SECURITIES— 

The cntioism of Dr. Rash Behan Ohosh has been quoted .is footnotes to the above judgment. 
With reference to this, the Madras High Court in (1905) 29 Mad , 217, at 222, observed “ Wc 
should be disposed not to roly on the authority of the said decisions, 11 Cal , 258, etc , when 
the mortgagee refrains from proceeding against the portion of the mortgaged property which 
the mortgagor had not parted with, and when he seeks to realise the entire debt from those 
portions only of the mortgaged property which have been convoyed by the mortgagor subse¬ 
quent to the mortgage to a purchaser without any contract .iHecting the purchaser’s 
right to have the charge satisfied out of the portion retained by the mortgagor,—in other 
words, where the mortgagor conveys not merely the equity of redemption but the property 
itself free from any liability to contribute to the mortgage debt. That, in such a case, the 
purchaser may insist upon the mortgagee proceeding in the first instance against the 
mortgaged property, which is in the mortgagor’s hands, would seem to be consonant with 
sound principle and the weight of authority The present, of course, is altogether a 
diflerent case,” in that the interests of other members were sought to be bound under Hindu 
Law. 

But this case was explained in (1908) 11 Mad , 419 18 M. L J , 229, F.B., and it was 
held that the fi,rst mortgagee was not bound to proceed first against only such property as 
not included in the subsequent sale b> the* mortgagor , but the Court under sec 88 of 
the Transfer of Property Act exorcises its discretion ns to which of the properties mortgaged 
should be first sold 

See also Ma«/fs V. VPAtfetei/ (1911) 2 Ch. MS, at 466, where PARKEU, J , said, “The equit¬ 
able right of marshalling has never been held to prevent a prior mortgagee from re.ilising his 
securities in such manner and order as he thinks fit ” 

If the prior mortgagee satisfied himself out of the jntisne encumbered fund, the person 
so disappointed is subrogated to the first mortgagee’s rights for the amount taken out of the 
subsequent creditor’s securitj —see Fisher on Moitqaqes, (1910) p 098, para 1965 

In (1895) 17 All , 434, Kdge, C J .iiid Baneu.JI, J , without .id verting to the criticism of 
Dr. Ghosh, held on the .authority of 11 Cal , 258 , 5 Mad , 987,9 All , 690, that the right of 
a mortgagee to bring any portion of the mortgaged property to -..vie was not curtailed by the 
mortgagor, subsequently to the mortgage, selling a portion of the mortgaged property to a 
third person 

As regards the exclusion otpuiclmsers, from the benefit of marshalling, see (1903) 31 Cal , 
95, at 102.8 C W. N. 30, (1897) 24 Cal 746 at 749, 750 

II. SUBROGATION— 

The criticism of Dr. Rash Behan (Ihosh has been given as .i footnot'’ to the above Judg¬ 
ment. The point was not decided in (1905) 2 C L J , "288. See, generally, the notes to 10 

Cal 1085 supra.] 


•[Inviewofthefactth.it Dr. Rash Behari Ghosh w.is the vakil for the unsuccessful 
appellant in this case, the following criticism of this case, in his book of Mortgages (1911) 
Vol. I, may be read with interest —“ The judgment, as reported, which, it may bo noted m 
passing, would go to show that oven a puisne mortgagee cannot claim the privilege of mar¬ 
shalling, IS founded upon a palpable misapprehension of Lord St LEONARDS’ dictum in Averall 
V. Wade. (After citing the extract quoted m this judgnymt, he proceeds), in other words, 
you cannot marshal so as to compel the double creditor to divide his claim when he seeks to 
foreclose the security. If, therefore, two estates are mortgaged to a first mortgagee and one 
only to the second, and the first mortgagee has the right to foreqlosc, all that the second 
mortgagevcan do is to redeem him. He cannot compel the first mortgagee to divide his 
claim. But where the action is for sale and not foreclosure, there can bo no question of the 
mortgagee’s dividing his claim, and in countries where the usual decree on a mortgage is sale 
and not foreclosure, no difficulty has ever been felt m applying the doctrine of marshalling 
Indeed Lord 8t. LEONAEDSis careful to point out th.it in Ireland, where the mortgagee is not 
entitled to anything more than his money, the equity of the creditor with only one security 
may be easily worked out, but, adds his Lordship, not so in England.” p. 362.] 
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PEARY MOHDN OH08AUL V. 


[261] OBIGINAL CIVIL. 

The 2nd March, 1885. 
Present : 

Mr. Justice Wilson. 


In the matter of Peary Mohun Ghosaul.Plaintiff 

versus 

Harran Chunder Gangooly.Defendant. 


JurisdicHon — Act XV of 1882, ss, 18, 19, 38, 45 — Trespass to Immoveable 
property, jurisdichon of Small Cause Court as to — 

Revision—Act XIV of 1882, s. 622. 

The plaintiff brought a suit in the Calcutta Court of Small Causes to recover damages for 
trespass to certain immoveable property of which he proved he was in possessu® ; the defen¬ 
dant contended that such a suit was one for the determination of a right to, or interest in, 
immoveable property, and was, therefore, not maintainable in the Small Cause Court. 

Held, the Court had junsdiotion to entertain such a suit 
On the 27th February 1884, one Peary Mohun Ghosaul instituted a suit 
in the Calcutta Court of Small Causes against one Harran Chunder Gangooly 
for Bs. 36 as damages on account of a trespass committed by the defendant 
in pulling down a pucca privy situate in 13 Furriah Pooker Street in Calcutta. 
In this suit the defendant pleaded (1) that he denied that the pucca building 
was ever in the possession of the plaintiff, (2) denied the building was on land 
No. 3 Furriah Pooker Street, (3) denied plaintiff’s right in the building , (4) 
denied the Court’s ]urisdiction , and (5) denied that the plaint contained any 
cause of action The suit came on to be heard, after several adjournments for 
the purpose of inspecting the premises and otherwise, on the 16th August 1884, 
when the Second Judge of the Small Cause Gouit gave the following judgment; 
“ 1 need not decide the title to the premises , this is an action for trespass. 
From the documents produced by the defendant it appears that the building 
stands within the boundaries of the land which he has purchased .But it is in 
evidence that the plaintiff was all along in possession, and his witnesses have 
proved it. I think, therefore, the plaintiff is entitled to damages. I allow Bs. 25.” 

The defendant applied for a new trial, but his application was refused. 

The defendant then applied to the High Court under s. 622 of Act XIV of 
1882, and s! 13 of the Letters Patent, and asked [262] that the record might 
be called for, in order that the judgment of the Small Cause Court might be 
set aside. The following were the grounds on which the rule was applied for: 
(l) that though the judgment of the Small Cause Court professed to leave the 
question of title undetemnined, the question had been in reality decided, 
inasmuch as it was held that the plaintiff was all along in possession, the 
Court having no jurisdiction to decide that point, (2), that the suit was for the 
determinalion of a right to, or interest in, immoveable property within the mean¬ 
ing of 8.19 of the Presidency Small Cause Court Act of 1882, and as such could 
not be tried by that Court; (3) that if the Court had jurisdiction the Second Judge 
had acted with material irregularity in proceeding to inspect the premises. 

A rule was granted calling upon the plaintiff to show cause why the 
judgment and decree of the Small Cause Court should not be reversed. 

Mr. 'Phillips appeared to show cause against the rule, and put in an affi¬ 
davit proving that the plaintiff had been in possession of the premises No. 13 
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Furriah Pooker Lane, for the last 25 years, and contended that the defendant 
had made out no case for interference, the suit being an ordinary suit for tres¬ 
pass, and dealt with as such , that it was doubtful if the procedure under s. 622 
would apply, as the new Small Cause Court Act by s. 38 gave a quasi appeal to 
the High Court, by a re-hearing in cases over Rs. 1,000 , and, although we have 
not in our affidavit stated the value of the property, yet neither has the defen¬ 
dant shown that it was under that sum That it has not been made out that 
the Court had tried a question of title to immoveable property. 

Mr. Bonnerjee in support of the rule. -It has been said that we have a 
remedy under s. 38, and assuming that to be so, s. 38 contemplates cases 
which can be properly tried by the Small Cause Court, and this does not fall 
under that category; the damages claimed were Rs. 36, so the value of 
the building could not have been over Rs. 1,000. 1 say a suit for trespass 

to immoveable property does not he in the Small Cause Court. Under 
s. 25 of Act IX of 1850, the Court had formerly jurisdiction in respect of all 
suits for debt or damages , the present Act, however, has no such section, see 
ss 18 and 19 of the Act of 1882 Clause [2633 id) of s. 19 forbids such a suit. 
If a person obtains damages with tegard to immoveable property, he must be 
interested in the property to get them. Suits of the character of cis. (o) and 
(g) were cognizable by the Small Cause Court under the old Act, but the new 
Act has taken away that power Section 32 of the old Act says “ The 
jurisdiction of the Court shall extend to the recovery of any demand not 
exceeding the sum of Rs. 500, which is the whole or part of the unliquidated 
balance of a partnership account, or the amount or part of the amount of a 
distributive share under an intestacy or of any legacy under a will ” 

As regard these matters the new Act has made changes, and has modified 
the former powers of the Court. Chapter VII shows what suits for immove¬ 
able property are allowable, and this is not one of those Section 45 shows 
that there is also a class of cases cognizable by the Court in which compen¬ 
sation may be granted, but the present suit is not one ot that class. 

Wilson, J.— This was a rule granted under s. 622 of the Code of Civil 
Procedure to sliow cause why a decisio'n of the Calcutta Court of Small Causes 
should not be set aside. The only ground on which it is contended that it 
should be set aside is the ground of want of jurisdiction. The proceedings 
show that the suit was a mere suit for trespass, based on the plaintiff’s posses¬ 
sion The defence was a denial of possession , no question of title was raised, 
and I am asked to hold that the Small Cause Court has no jurisdiction. No 
doubt before the present Act the Court had this jurisdiction , but I cannot 
think that jurisdiction is taken away by the new Act, all that is taken away 
18 by 8. 19, but this is not a suit for recovery of immoveable property, nor a 
suit for determination of any other right to, or interest in, immoveable property. 
No question of title is raised or determined 

I think the rule must be discharged with costs.'* 

Hale discharged. 

Attorney for Plaintiff’ • Baboo N. G Ncwqie, , 

Attorney for Defendant Baboo N. C Bose. 


NOTES. 

[Where tiled huts, which being attached to immoveable property partook of the same 
character, were the subjeot-matter in dispute (oven as between an attaching creditor and a 
third party), it was held that the Small {Cause Comt had no jurisdiction .—(1904) 31 Cal.,1 
340=8 O.W.N., 24G. 


& CAL.—123 
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The High Court oan exercise its powers of revision under sec. 622, C.P.G., 1S62, in respect 
of Presadency Small Cause Courts .—(1908) 31 Mad , 490 : 18 480; 11 Cal., 261; 24 

Oal., 465,19 Mad., 19G ; 20 Mad., .868; 21 Mad., 232,26 Mad , 163, oted in 31 Mad., 490. 

In (1902) 29 Cal., 498, this case was cited and relied on as an authority (with 24 Cal., 
465) for the position that rules affecting the Calcutta Presidency Small Cause Court decrees 
are issued from the Original Side, and that, therefore, the Presidency Group Division Bench 
had no jurisdiction over them.] 

[264] REFEBENCE FROM CALCUTTA COURT OF SM4LL CAUSES. 

The ti4th February, 1885. 

Present 

Sir Richard Garth, Kt , Chief Justice, and Mr Justice Wilson. 


Nobin Chunder Kurr.Plaintiff 

versus 

Rojonioye Dossee.Defendant.' 


Limitation Act XV of 1877, .s. 14—Exclusion of time of proceeding bonti fide in 
Court for a cause of like nature to want of jurisdiction. 

The plaintiff on the 31st March 1884 brought a suit in the Small Cause Court on a 
promissory note, dated the 24th April 1879 In his plaint he omitted to set out certain pay¬ 
ments of interest by the defendant, which payments (if so set out) would have had the effect 
of saving the suit from being barred by limitation. The Judge of the Small Cause Court held 
that on the fae« of the plaint the suit was barred, and rejected the plaint on the 24th April 
1884, under cl (c) of s 54 of the Civil Procedure Code. 

On the 26th April 1884 the plaintiff brought a fresh suit on the same promissory note, 
and in his plaint set out how it was that he claimed exemption from limitation. Held, that 
in computing the period of limitation, the plaintiff was not entitled under s 14 of Act XV of 
1877 to exclude the time during which ho was prosecuting the previous suit 

The plaintiff brought a suit on the Jlst March 1884, in the Calcutta Court * 
of Small Causes, to recover from the defendant a sum of Rs. 1,458-9-9, being 
the balance of principal and interest due on a promissory note made by the 
defendant in favour of Bonomally Chuckerbutty, or order, dated the 24th April 
1879, This promissory note was endorsed over to the plaintiff'. 

The defendant made certain payments on account of interest on the 3rd 
June 1880, 17th January 1881, and the Ist April 1881, amounting in all to 
Rs. 210, which payments were endorsed on the said promissory note by the 
defendant’s agent. There was, however, no clause in the plaint setting out 
these payments of interest*for the purpose of showing that the suit was not 
barred by limitation- The learned First Judge of the Small Cause Court, on 
the 24th April 1884, rejected t^e plaintifif’s plaint under s. 54 [26S], cl. (c) of 
the Code of Civil Procedure, it being manifest on the face of the plaint that the 
suit was barred by limitation. 

The plaintiff thereupon, on the 25th April 1884, filed a fresh suit on the 
same promissory note, inserting in his plaint a clause showing the payments of 
interrat above stated, and the fact of the institution of the first suit. The 

• Ssudl Cause Cuart Reference No. 9 of 1884, from a decision of H. Millet, Esq., First 
Jud^e of the Calcutta f^ourt of Bmall Causes, dated the 10th December 1884. 
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defendant at the hearing contended that the time during which the previoui 

pit wp pndmg could not bo excluded in determining whether the suit was 
barred by limitation. 

The learned First Judge of the Small Cause Court was of opinion that th# 
plaintiff under the circumstances was not entitled Under s. 14 of the Limitation 
Act to exclude the time during which he was prosecuting his previous suit, 
and, contingent on the opinion of the High Court on the case next stated, 
dismissed the plaintiff’s suit. 

This suit is brought to recover Rs. 1,458-9-9 principal and interest due 
on a promissory note payable on demand, and dated the 24th April 1879. 
This note was originally made in favour of Bonomally Chuckerbutty, and 
endorsed over by him to the plaintiff The plaint states • The plaintiff 
claims exemption from limitation because of payments of interest amounting 
to Rs. 210 endorsed by defendant’s agent, Kannai Lai Mullick, who made such 
payments as payments of interest, and endorsed the same on the 3rd June 
1880, the 17th January 1881, and the lat April 1881, and because of a suit 
instituted by the plaintiff on the 31st March 1884, within three years from the 
last payment of interest, viz., the Ist April 1881, in which suit the plaint was 
rejected by the Court on the 24th April 1884.” 

“ The present suit was instituted on the 25th April 1884 , if therefore the 
time during which the other suit was pending in this Court cannot be excluded 
in accordance with s. 14 of the Indian Limitation Act, the plaint must 
either be rejected or the present suit dismissed.” 

“ It may be stated here that plaints in this Court can, lie rejected at any time, 
they being filed in Court as of coarse and not presented for admission. This 
18 m consequence of the modified form of the Code of Civil Procedure as appli¬ 
cable to this Court.” 

“ The defendant has taken the objection alluded to before, viz., that the 
time during which the previous suit was pending cannot be excluded ” 

“ The previous suit, as stated in Uie present plaint, was instituted on the 
Slst March, and the plaint was on the 24th April rejected under s. 54 of the 
Code of Civil Procedure, as it was manifest on the face of the plaint that it 
was barred by limitation. That plaint was an ordinary plaint on a promissory 
note, no clause claiming exemption from limitation having been inserted. This 
being so, can it be said the plaintiff was prosecuting the [266] previous 
proceeding with due diligence, the reason for the failure of the plaintiff (judging 
by his present statement) being that he had not complied with, the terms of 
the last paragraph of s. 50 of the Code of Civil Procedure Had he complied 
with that section, and set out the fact of payment of interest as set out in the 
present plaint, the previous plaint would not have been rejected. 1 am of 
opinion that this failure on the part of the jilamtiff is want of due diligence 
on his part. In fact, a similar question has already been decided by a Full 
Bench of the High Court at Calcutta, Chunder Madhub Ckuckerhutty v. 
Bissessuree Debea (6 W. R., 184 , B L. R., Sup Vol., 563). There tjie case had 
in the first instance been brought under s6me old procedure not specially 
mentioned. By that procedure it was necessary for the jilaintifi to set out 
certain boundaries in his plaint. He failed to do so and*was non-suited The 
question there was whether the time occupied by that proceeding could be 
deducted from the period of limitation when the plaintiff filed a fresh plaint 
in respect of the same subject-matter The majority of the Full Bench held it 
could not be deducted. The question then had to be decided on s. 14 of Act 
XTV of 1859 (the old Limitation Act), but there is practically no difference as 


979 



H Cal. 267 queen-bmpebss v. 

regards diligence between s 14 of that Act and s. 14 of the present Limitation 
Act. By this decision I am bound, and I may state my own opinion coincides 
with that of the majority of the Full Bench. Either party is desirous, in the 
event of the suit being decided against him, that the matter should be referred 
to the High Court, and I think it advisable that it should be so. 

Should the Hon’ble Judges of the High Court be of opinion that the plain¬ 
tiff was prosecuting the previous suit with due diligence, it will still be open to 
them to say whether limitation is a*“ cause of alike nature ” to jurisdiction. 
The question referred will be whether in computing the period of limitation, 
the plaintiff under the circumstances above set out is under s. 14 of the Indian* 
Limitation Act, 1877, entitled to exclude the time during which he was 
prosecuting his previous suit in tliis Court Contingent on th^ opinion of the 
High Court my judgment is that the suit be dismissed as barred by limitation.” 

Mr Pugh appeared on the reference on behalf of the defendant and cited 
Rajendro Ktshore Singh v. Bulaky Mahton (I. L. E , 7 Cal., S67), and Chimder 
Madhub Chuckerbutty v. Btssessuree Debea{6 W. R., 184, B. L. R., Sup. Vol., 553). 

No one appeared on behalf of the plaintiff. 

The Opinion of the Court (Garih, G.J., and WILSON, J.) was that the 
question should be answered in the negative. 


NOTES 

([For similar cases, see 23 Mad , 621, 23 Mad , 583 , 28 M.id , 338 , 12 Cal , 2111 Thit 
case was distinguished in (1892) 16 Mad , 274 ] 


[267] CRIMINAL REFERENCE. 

The 24th February, 1885. 

Present 

Mr. Justice Tottenhamsand Mr. Justice Ghosb. 

Queen-Empress 

versus 

Juggernath .Accused ’ 

Stamp Act (I of 1879), s. 3, cl. 17, and art 52, soft. 1 — 

Receipt — Acknowledgment. 

An eattf made b> a creditor inathe khatiahook of the debtor, and signed by him for 
the payment of a sum of money in discharge of a debt is a “ receipt ” within the meaning of 
s. 3, cl. 17, of the Stajnp Act, and as such must be stamped under art 52, sch. I, of 
that Act. 

This was a reference from the Presidency Magistrate of Calcutta under s. 432 
of the Criminal Procedure Code, and the question referred was as to whether 

• Criminal Reference No. 1 of 1886, by B L Clupta, Esq., Presidency Magistrate, 
Caleutta, dated the 8th of January 1885 
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an entry in a hhatta book proved to have been signed by the accused was 
a receipt within the meaning of ol. 17, s. 3, of the Stamp Act (Act I of 1879), 
and as such required a one-anna stamp under art. 62," sch. I, of that Act. 

The Magistrate in his letter, referring the case, stated as follows .— 

'* Independent evidence has been given to show that the amount paid was 
in satisfaction of a debt, and the entry also refers expressly to the transaction 
out of which the debt arose. The amount m figures and the name of the 
accused are shown to have been writfcen.by the accused at the time he received 
the payment, and it is admitted that no separate receipt of any sort was taken 
from the accused or from the firm on whose behalf he received the money. 

I have seen the lulings in the cases of Brojen'ie^ Coomar v. Bromomoye 
(Jhowdhrani (^. L. R., 4 Cal.^ 885), and Btnja Bam v. Bajmohun Boy 
(I. L. R., 8 Cal., 282), but no general principle is deducible therefrom, and 
the decision in each case must depend on the nature of the particular entry 
and of the evidence adduced.” 

The prosecution was one of several of a like nature instituted by the 
Gollectoi of Calcutta to test the question as to whether such entries did not 
require to be stamped. 

[268] The entry was contained in the debtor’s books, and was as 
follows.— 

No. 99 
Year 1291. 

Date 7th Assai. 

Debit side 

Rs. A. P 

Debited to Sebaram Megraj ... . . .. 405 4 0 


Through Juggernath on account ol 13th Hysack 

Government note _P 23466 1 piece ... 500 0 0 

46 

Deduct returned • • ... 94 12 0 


405 4 0 


. And it was proved by the evidence that it referred to a previous entry 
detailing the transaction which was the purchase of a bale of cloth, and that 
the sum of Rs. 500 was paid to Juggernath, the gornasta ol the firm, who 
retained the sum of Rs. 405-4, the amount due, and returned the balance, 
Rs. 94-12, and that Juggernath made the entry and signed it 

It was also proved by the evidence tliat it was not the practice to take 
separate receipts, but that the person who received the money made an entry 
of the above nature in the books and signed it 

The Advocate-General (Mr Phillips) appeared lor the Crown. 

Mr. Sale and Mr. Chick for Juggernath, the accused. 

Mr. Phillips .—The document amounts to an acknowledgment of the 
payment of money, and therefore is primd Jacie a receipt, and the only 

• [ Art. 52 -r 

- I 

Description of Instrument. j. Proper stamp dut^ 


Receipt for any money or other property the amount or value of I 
which exceeds twenty rupees . • ■ • j 

Bee exemptions, schedule II (No. 15) 


One atiii.i J 
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receipts exempted from duty are those covered by sob. 11, cl. 15. Sub'olause 
(5) of that clause exempts receipts for any payment of money without 
consideration, but that is not the case here, for there can be no question that 
there was consideration for the payment of this sum. The entry is also 
signed, and such signature shows the actual receipt by the person so signing 
the amount. 

[269] Mr. Sale. —The form and nature of the document sought to be 
chargeable with stamp duty must be leoked at as well as the intention of the 
parties executing it. For example, entries in an ordinary cash book of receipt 
of money could surely never be intended to be regarded as receipts. [See In 
the matter of Act XVIIl of 1869, and the Uncovenanted Service Bank (I. L. R., 
4 Cal., 829); Brojender Coomar v. Bromomoye Chowdhram (I. LJR., 4 Cal., 885), 
Bznja Bam v. Baj Mohun Boy (I. L. B., 8 Cal/, 282); Brojo wbtnd Shaha v. 
Gohick Chunder Shaha (I. L. R., 9 Cal., 127)J. 

Such entries as this on either side of the account are not intended to 
operate as acknowledgments of money reoeivetl or as acknowledgments of debts. 
They are made solely for the information of the owner of the book in which 
they appear and for the purposes of his business The fact that the entry is 
made by the person receiving the money, and not by the owner of the book, 
is immaterial, because otherwise it might equally be said that the entry, if 
made in the presence of the creditor and acquiesced in by him, would be 
sufficient to make it chargeable with stamp duty under the section. If the 
entry in question is liable to be stamped, then the corresponding entry on the 
other side of the account would also have to be stamped as an acknowledgment 
of debt Thus each entry in the book would require tq be stamped, as well as 
the corresponding entries of payment in the creditor’s books. If this view of 
the law be the correct one, it would be impossible to keep khattas or native 
books of account, and the system of account-keeping in the bazar would be 
completely upset, and serious inconvenience would be occasioned 

Mr. Phillips (in reply).—Mr Sale's contention amounts to this, that the 
question to be considered is not whether the docmnent falls within the section, 
but whether it was the intention of the parties that it should tall within it. 
This can scarcely be the correct way of looking at it. Again, he says, that to 
be liable to stamp duty the document must have been executed with the same 
intention as is ordinarily understood by the act of “ granting a receipt,” and 
that great inconvenience would be caused by holding that [270] this entry 
requires to be stamped. But the Legislature have defined the term “ receipt ” 
(see s. 3, cl. 17), and the word used is “ acknowdedged ” and not “ admitted.” 
An admission may be to any one, and thus an entry by a man in his own book 
would not come within this section. Giving a receipt is merely giving an 
acknowledgment of payment made under cl. 1, sch. 1, acknowledgment in 
books must be stamped. The cases of In the matter of Act XVIII of 1809 and 
the Uncovenanted Service Bank (I. L. R, 4 Cal, 829), and Brojender Coomar v. 
Bromomoye Chowdhram (I. L R., 4 Gal, S85), were under the old Stamp Act, 
and the words in that Act were dift'erent. 

The Qpinion of the High Court (Tottenham and Ghosb, JJ.) was as 
follows :— * 

Tottenham, J.— It appears to me that Exhibit B, which was submitted 
to us by the Presideacy Magistrate with his letter of the 8th January last, 
does come within the meaning of cl. 17, s. 3 of the Stamp Act (I of 1879), 
The signature of Juggernath and the amount, Rs. 405-4, in his handwriting, 
form, in my opinion, a writing, whereby the debt was acknowledged to have 
been paid off. I think so because of the place in which this writing appears, 
namely* against the entry in the debtor’s book where the debtor recorded 
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payment of his debt. It is true that we must look to the intention of the 
parties as to what this writing by Juggernath was intended to import; and 
upon the evidence I have no doubt that the intention was that what Jugger¬ 
nath wrote should operate as a receipt. 1 think, therefore, that this writing 
falls within this definition of a receipt in cl. 17, s. 3 of the Stamp Act. 

Ghose, J. —I am of the same opinion. It seems to me that the entry in 
Exhibit B, coupled with the writing and signature of Juggernath, the gomastah 
of the firm of Megraj, amounts to a receipt within the meaning of cl. 17, s. 3 
of the Stamp Act. 

Mr. Sale on behalf of Juggernath contended that in this case the question 
was one of intention, namely, whether the parties intended that the entry and 
signature in question should operate as a receipt. I accept this contention as 
Ijerfectly sound, and [271] it seems to me that in every case of the kind it 
should always be a question of intention On turning to the evidence of 
Grish Chunder Ghose, the owner of the shop from which the debt in question 
was due, and reading Exhibit B by the light of that evidence, it appears to 
me to be clear that the intention of the parties was that the entry and the 
signature to it of Juggernath should have the same effect as a receipt. 

Mr Sale also called our attention to several rulings of this Court. Those 
decisions, I observe, were passed under tlie Stamp Act of 1869. The present 
Stamp Act of 1879 is more comprehensive, so far as the definition of a receipt 
IS Concerned , and it appears that in the cases in which those decisions were 
passed, the true question was whether the particular document which was 
tendered in evidence was admissible in law by reason of no stamp having been 
used. The question here is a different one , and on examining the observations 
made by the learned Judges in those cases, it would appear that if any prin¬ 
ciple of law is deducible from them as applicable to this case, it is a principle 
rather in favour of the view taken by the Crown than opposed to it 
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[11 Cal 871] 

CRIMINAL REFERENCE. 

The 19th February 1885. 

Present: 

Mr. Justice Tottenham and Mr. Justice Chose. 

Makhan Lai, Saha.Petitioner 

v&rsuh 

Makhan Chora Saha.Opposite Party '' 

Public nuisance — Obstruction—Enquiry under s. 13S, Criminal Procedure 

Code (Act X of 1883)—Previous orders rohen no bar to such enquiry — 
Criminal Procedure Code (Act X of 1882), s. 133. 

An application was made under s 133 of the Criminal Procedure Code (Act X of 1882) 
for the removal of an obstruction ui a public thoroughfare, but after a personal local inspection 
by the Magistrate, and without ahy evidence being taken, the parties were referred to a civil 
suit, and the order was refused, the Magistrate holding that the way was not a public wav. 

A civil suit was then filed, and during its pendonev a second application was made under 
s. 133 of Act X of 1882, with a like object, which was [272] refused on the ground that the 
civil suit was ponding, and that there was no likelihood of a breach of the peace 
Tbe civil suit resulted in the way being held to bo a public thoroughfare. 

A third application was then made under s 183 to have the obstruction removed, but the 
Magistrate held that, in face of the two previous orders, he could not interfere 

Held, that the order of the Magistrate was wrong, upon the ground that he was bound to 
make such enquiry, and as there never had been anv enquiry into the matter, the first decision 
being no decision at all, but a mere dictum of the Magistrate upon a personal local investigation 
without hearing evidence, and thus not on judicial enquiry,and the second decision being based 
merely upon the pendency of the civil suit and the previous improper order, and that neither 
of these orders operated therefore as a bar to the Magistrate enquiring into the matter of the 
present complaint 

This case arose out of an application made under s. 133 of the Criminal 
Procedure Code (Act X of 1882) for the removal of an obstruction in the shape 
of a pucca building in a public road. It was the third application that had been 
made with the same object. 

The firbt application was made at a time when the building was in course 
of erection in 1881, but the Sub-divisional Magistrate, before whom it was 
made, after holding a local examination, but without taking any evidence, on 
the 17th July 1881, refused to interfere and referred the parties to the Civil 
Court. Thereupon a civU suit was instituted for the removal of the obstruc¬ 
tion upon the footing of the pathway being a private one, but that suit, which 
was ultimately taken up on second appeal to the High Court, was unsuccessful, 
and the ddfendant’s plea that the pathway in question was a public one was 
substantiated. 

Fending the hearing of the second appeal a second application was made 
under s. 133 for the removal of the obstruction, but the Deputy Magistrate, by 
an order on the 8th September 1883, refused to interfere, upon the ground that 
there was no likelihood of a breach of the peace, and that the question as to 

* Criminal Revision No. 13 of 1886 against the order of Baboo Radha Madhab Bose, 
Deputy Magistrate of Cutwa, dated the 18th of November 1884, 
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whefehar the path was a public or private one was still pending before the 
High, Court. Against this order the applicant moved the High Court, but 
without success, as the Court refused to interfere till the appeal then pending 
was decided. 

[2731 The appeal was heard on the 6th Juhe 1884 and resulted in a deci¬ 
sion that the pathway was a public one. 

The present application was then made, and an order was issued calling 
upon the opposite party to show cause why the obstruction should not be 
removed. The opposite party appeared and filed a written statement, question¬ 
ing the right of the Magistrate to entertain the matter in the face of the two 
previous orders passed by officers holding concurrent lurisdiction with himself, 
and also on the ground that there was no likelihood of a breach of the peace, 
and that the proceeding was therefore not lustified in law. The Magistrate 
overruled the said obiection, holding that a likelihood of a breach of tlie peace 
was not a necessary condition precedent to action being taken under s. 133, 
but upheld the other objection and lofused to pass any order in the matter. 

Against that decision the petitioner now applied to the High Court under 
its revisional powers. 

Baboo Ashutosh Dhur and Baboo Amhica Chum Bannerjee for the 
Petitioner. 

Baboo Ambica Charan Bone for the Opposite Party. 

The Judgment of the High Court (Tottenham and Ghosh, .TJ.) was as 
follows:— 

Tottenham, J. —It appears to me that the Deputy Magistrate was mis¬ 
taken in supposing that he was precluded from taking up this case bv reason 
of tlie decisions of his predecessors. The question was whether the obstruction 
complained of had been erected in a public way On the first occasion, when 
an application was made to the Magistrate, it seems that no enquiry was 
instituted, that is, no judicial enquiry , but the Magistrate simply inspected the 
place, and upon that inspection deterniined that the way was not a public way, 
and therefore refused to interfere Tliereupon the complainant went to the Civil 
Court, and attempted to show that the way was a private one, and that he was 
specially hindered by the obstruction. In the Civil Court he failed upon the 
ground that it was a public way, and that lie had not made out a case sufficient 
to entitle him to relief in the Civil Court. 

t274] In the meantime, while the decision of the Civil Court was under 
appeal the complainant applied again to the Magistrate upon the strength of the 
finding of the Civil Court that the way was a public one. The Magistrate then 
declined to interfere, not absolutely, but upon the ground that the civil suit 
was still pending, as well as upon the ground that his predecessor had already 
held that the way was not a public one Upon' the civil proceedings being 
terminated by the decision of a second appeal to this Court, the petitioner 
again applied to the present Magistrate. The Magistrate now thinks that, 
notwithstanding the decision of the Civil Court, he is precluded from interfering, 
because his predecessor thought that the way was not a public one. Thus it 
appears that the petitioner is defeated in the Criminal Court, because the way 
is not a public one, and in the Civil Court because it is a public way. We 
think that the Magistrate is bound to make an enquiry notwithstanding the 
decisions of his predecessors. The last of these two decisions was upon the 
ground, partly that there were civil proceedings still pending, and partly that 
there had already been a decision by the Magistrate. The first decision of the 
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Ma^istrafie strictly speaking was not a decision at all, but simply a dictum on 
inspection of the place. It ia impossible for any Magistrate, without taking 
evidence, to say whether a road is a public thoroughfare or not. 

Under the circumstances we think that the rule must be made absolute, 
and the Magistrate directed to come to a decision whether Or not the way is a 
public one ; and, if so, whether the obstruction raised should be removed. The 
matter of the removal of the obstruction is one entirly in his own discretion. 

Ghose, J. —I am of the same opinion. It appears to me that neither on 
the first, nor on the second, occasion did the two previous Deputy Magistrates 
hold any judicial enquiry in the matter of the complaint made before them in 
accordance with the provisions of s. 133 of the Criminal Procedure Code. That 
being the case, neither the first nor the second order operates as a bar to the 
Deputy Magistrate enquiring into the complaint upon the present occasion. 

Order set aside. 


NOTES 

[Where there are sufficient materiiils, prior disposal is no bar :—5 C. W.N., 178. 
The Magistrate ought not to base his order on his own opinion :—11 Bom., 375.] 


C27d] APPEAL FEOM OEIGINAL CIVIL. 

The 19th February, 1885. 

Present: 

Sir Eichabi) Garth, Kt., Chief Justice, and Mb. Justice Wilson. 


Nundo Lai Bose and another.Plaintiffs 

versus 

The Corporation for the Town of Calcutta.Defendants.* 


Certiorari— Bengal Act IV of 1876, ss. 88, 104 and 117 — Municipal 
Commissioners, their jurisdiction — Assessment—House 
rate—Annual value—Power of the High Court. 

The power of the High Court to quash proceedings on certiorari is not affected by the 
provision of s. 117 of the Municipal Act, and if it should appear either on the face of the 
proceedings or upon affidavits that the Gornmnssioners have acted without or in excess of 
jurisdiction, the Court will interfere. 

Per Wilson, J.— The words “annual value” in s. 88 of the Municipal Act must be 
taken to mean “ annual letting value.” 

Quiere. —Whether s. 104 of the Act is in the nature of an interpretation clause, or merely 
directory as containing instruction to the Commissioners how to proceed when exercising the 
Jurisdiction conferred by ». 88 ? 

This was an appeal from a decision of Mr. Justice Pigot, dated Slat March 
1884, 

• Ongitial Appeal No. 5 of 1884, against the decree of Mr. Justice PlGOT, dated the 51|t 
March 1^. 
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The appeal arose out of an assessment made on a certain house and 
prenuses at Bagbazar by the CJorporation of the Town of Calcutta. The 
Munidpal assessor, upon finding that the said house was a family dwelling- 
house, and not likely to be let on rent, assessed the house-rate upon a supposed 
annual rent calculated on the basis of the costs ,of the buildings and premises, 
and in conformity with the provisions of Bengal Act IV of 1876, the Municipal 
Act, gave notice to the owners that the premises had been valu^ at an annual 
assessment of Rs, 4,800, and that the Commissioners would, on a specified day, 
proceed to hear any appeal that might be preferred against the said assessment. 
In pursuance of the notice, the owners preferred an appeal tp the Commis¬ 
sioners, in which they questioned the principle upon which the assessor had 
fixed the rate. The Commissioners, however, saw no reason tb disapprove of 
the principle on which the asse8s-C276]ment had been made; but, as a matter 
of personal favour, it would seem, to the vakeel who appeared on behalf of the 
owners, redvHSed the assessment from Rs. 4,800 to Rs. 4,600. Dissatisfied with 
this decision, the owners, on the ground of want of jurisdiction, made an 
application to the High Court on the Original Side for a writ of ccrttoran 
to bring up the proceedings of the Commissioners, together with all matters 
connected therewith, and submitted affidavits in support of their application. 
A rule was granted on the 3rd March 1884. The learned Judge, before whom 
the rule came up for discussion, although of opinion that it was a case in 
which, if the Court had the power to interfere, it should certainly exercise its 
powers, held that, " whether the Commissioners in the present case were right 
or wrong in the conclusion they arrived at, or in their mode of arriving at it, 
the Court could not interfere, as the judicial act done by them'was done in 
exercise of the power conferred upon them by the Legislature.” He was, 
moreover, of opinion that, when an assessment made under the Act was under 
the Act confirmed on appeal, it was by s. 117 made final and conclusive. The 
rule was, therefore, discharged, but under the circumstances without costs. 
From that order the plaintiffs appealed. 

Mr. Pugh (with him Mr. Evans and Mr. Bonnerjee) for the Appellants. •— 
This is a case for certiorari, the rule-should have been made absolute. Annual 
value means annual letting value. All houses must be rated on the same 
principle. Under Bengal Act IV of 1876, the Municipal Commissioners had 
no power but to rate all houses in a particular way. The Act lays down one 
rule for houses that are let, but the Municipality have set up another rule for 
this house. They have no power to assess upon the basis they have done. 
They have acted entirely out of their jurisdiction, ami this Court, like the 
Court of Queen’s Bench, can interfere in sucli a case by cevliorari. The 
following cases were cited: The King v. The Trustees of the Duke of Bridgewater 
19 B. & C., 68), The King v. Thomas Andtews Adame (4 B. & Ad., 61), Bez v. 
Bemey Brograve (4 Burr., 2491), The King v The Inhabitants [2773 of 
Waahbrook (4 B. & C., 732) ; The King v. The Chapel Wardens and Ovetseers of 
the Township of’BtLston (6 B. & C., 861), The King ■f. Tomlinson (9 B. & C., 163). 

The Officiating Advocate-General, Mr. Phillips (with him Mr. O'Kinealy) 
for the Respondents. The Court cannot interfere by certiorari. fl?here is no 
authority to show that Courts have interfered in such a case. The King v. 
The Trustees of the Duke of Bridgewater (9 B. & C , 68) jias no bearing on the 
matter, as that was a case of appeal and not of certiorari. The Commissioners 
in this case do not repudiate the law, but profess to act under it. There was 
no wilful or perverse departure on their part from the law. There is nothing 
to show that the house has been over-assessed. The Court cannot hear 
affidavits. The fixing of assessments is not a judicial act. Every house has 
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to be assessed. The house in question is totally untenantable, but the Com¬ 
missioners had to fix some assessment. Queen v. Chanirell (L. E., 10 Q. B., 
587); The Queen on the prosecution of the London and North- Western Railway 
Company v. The Overseer of the Poor of the Township of the Foreign of Walsall 
(L. E., 3 Q. B. D., 457); The Overseer of the Poor of Walsall v. The Directors^ 
etc., of the London and North-Western Railway (L. E., 4 App. Gas., 30); The 
King V. The Rector, Vestrymen arid Pat ishioners of St. James, Westminster 
(2 A. & E., 241): The Queen v. The Justices of Cheshire (8 A, & E., 398); The 
Queen v. James Bolton 11 A. & E. (N. S.), 66 ] , Ex parte the Overseers of 
Tollerton [3 A. & E. (N. 8.), 792] , The King v. The Justices of Monmouthshire 
(8 B. & C., 137) were referred to. 

Mr. Pugh in reply, further cited the following cases :— Hudson v. Tooth 
(L. E., 3 Q. B. D., 46); Tivinkler v. The Board of Works for the Wandsworth 
District (2 D. G. & J., 261), Rex v. Hardy (2 Cowp., 579); The Queen v. Myer 
Albert (5 Q. B., 37). 

[278] The Court (Gahth, G. J., and WiLSON, J.) delivered the following 

Judgments:— 

Garth, C. J.—This is an appeal against an order made by the Court 
below, discharging a rule nisi which had been obtained for a writ of certiorari, 
to bring up an assessment made by the Commissioners of the Town of Calcutta 
for the purpose of quashing it. 

The rule was applied for by Nundo Lai Bose and Pasupati Nath Bose, 
who are the owners of a family dwelling-house in Bagbazar Street, upon which 
the assessment was made; and the ground of the application was, that the 
assessment was illegal, the Commissioners having made it upon a principle 
.vhich the law did not allow. 

The learned Judge of the Court below was of opinion that the assessment 
was made upon a wrong principle , but he considered that in making it the 
Commissioners were acting within their powers, and consequently Ire had no 
authority to interfere. 

The matter has now come before us on appeal, and, as to the facts of 
the case, or the general law applicable to the issuing of the cettiorari, there 
seems little or no question. 

The authority of this Court to remove the proceedings of inferior Courts 
in the exercise of their judicial functions, is undoubted. It is an authority 
derived from the old Supreme Court, and is similar to that which was exercised 
by the Court of Queen’s Bench in England , and, if the Commissioners in this 
case were exceeding their jurisdiction m making the assessment, it seems clear 
that we have the power to quash it upon certiorari notwithstanding the 
provision in s. 17 in the Calcutta Municipal Consolidation Act, 1876. 

That section merely means that the assessment shall be final and conclusive 
when the Commissioners hBve made it in the exercise of their powers [see 
Rex V. Moreley {2 Burr., 1041), Rex v. Plowright (3 Mod. Eep., 95)J ; but if 
they have a^ted without jurisdiction the certiorari is not taken away by a 
clause of that kind ; and the waift or excess of jurisdiction may either be shown 
upon the proceedings themselves, or may be brought before this Court 
[279] upon affidavits.* See Bex v. Long (1 Man. & E., 139). Bexx v. Sheffield 
and Manchester Railway Company (11 Ad. & E., 194^. 

I, therefore, entirely agree with the learned Judge in the Court below that 
the only real question in the case is, whether the Commissioners in making 
this assessment were acting within their powers. 

I 
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Let U8 see, therefore, what their powers are :— 

By 8. 64 of the Act, the Commissioners at the Quarterly Meeting to be 
held in October of each year, are to fix the rates, at which the rates and taxes 
levied under the Act are to be imposed for the succeeding year. Then by 
8 . 88 they are to impose upon all houses and land within the town of Calcutta 
certain annual rates, and, amongst others, a house-rate, which is to be calcu¬ 
lated on the annual value of such house and land , and, lastly, by s. 104, the 
estimated gross annual rent at which any such house or land might reasonably 
be expected to let from year to year, shall (for the purpose of any rate to be 
imposed under the Act) be held and deemed to be the annual value of such 
house or land. 

Now, for the purpose of determining what the powers of the Commis¬ 
sioners are in imposing these rates, I think that ss. 88 and 104 must be read 
together, the one being explanatory of the other. The rates which the Com¬ 
missioners impose are to be calculated on the annual value of the property 
rated (s. 88) , and what is meant by the annual value of the property rated is 
the gross annual rent at which such property might be expected to let from 
year to year (s. 114). These being the powers of the Commissioners, let us 
now. see what they did in this particular case. 

The family dwelling-house of the applicants was rated in October 1883 at 
BiS. 4,600 a year, and Mahatab Chunder Mullick, the assessor to the Corpora¬ 
tion, describes in paragraph 10 of his athdavit the principle upon which it was 
rated. 

After stating that the house and premises in question form the joint family 
dwelling-house of the applicants, and that it is difficult to determine what is a 
reasonable rental for such houses C280j which are built, not with a view to 
letting, but for the residence and convenience of the ow ners, he goes on to say : 
“ In assessing the said premises No. 65, Bagbazar Street, I estimated the total 
expenditure on the building and land at Bs. 1,80,000, and I assessed the gross 
annual rent at which the said house and premises might reasonably be expected 
to let from year to year at Bs 4,800, being at the rate of 2i per cent, on the 
said sum of Bs. 1,80,000. 

From this assessment the applicants appealed to the Commissioners under 
8 . 114 of the Act, and their appeal was heard on the 15th of January 1884. 

On this occasion Baboo Shaioda Charn Muter, a vakeel of this Court, 
appeared on behalf of the applicants, lie says, in his affidavit, that he pointed 
out to the Commissioners that the former assessment of the house in question 
was made by Mr. Williamson (of the firm of Mackintosh, Bum'd Co.) at a 
rental of Bs. 115, and he produced ceitificates both from Mr. Williamson and 
from Baboo Nilmoney Mitter (who is a Civil Engineer and Surveyor well 
acquainted with the neighbourhood in which the house is situate) to the efiect, 
that the house would not let from year to year foi more than Bs. 250 a month. 

He then says in paragraph 9 of his affidavit. “ The said Commissioners, 

however, would not listen to my contention, and said that they could not place 
any reliance on those two certificates as against, the assessment made by their 
own assessor, and although they were perfectly aware that the house and 
premises in question would not, if let, produce Bs. 250 ^ month, and prob¬ 
ably not Bs. 200 a month, being a native family dwelling-house, and situate in 
an out-of-the-way place , cdhsequently the probable rent the premises might 
yield could not be the criterion of assessment, and considering the size of the 
buildings they did not think that an assessment of Bs. 4,800 per annum was a 
high assessment; but, inasmuch as I had argued the appeal, and had formerly 
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been one of the Commissioners of fee Town of Caloutta, they would, for my 
sake, reduce the annual value to Bs. 4,500, and adjudicated accordingly that 
the said house and premises should be assessed for house rate at the annual 
value of Es. 4,500.” 

two It seems to me that this statement of Baboo Saroda Cham MtUer 
is virtually unoontradicted. 1 am satisfied from the affidavits that the Com¬ 
missioners adopted the assessment of their own surveyor, based, as they knew it 
was, upon a percentage of the estimated cost of the buildings in entire dis¬ 
regard of the principle, which they were bound by law to adopt as the basis 
of their assessment, namely, the gross anniml rent at whtch the house might l>e 
expected to let from year to year. 

It may be that the Commissioners on the hearing of the appeal might have 
reasonably required the attendance of Mr. Williamson ; and that his evidence 
and that of Baboo Nitmoney Chaarn should have been brought before them 

in the regular way, and not by the mere production of a certificate. But their 
decision did not rest upon any point of this kind. They adhered to their own 
surveyor's assessment upon the ground that it was properly made, and they 
refused to be guided by the principle laid down in s. 104 of the Act. 

In this it seems to me they acted beyond their powers. They had no 
right whatever to make the assessment upon any other basis than that which 
the Act prescribes. The principle upon which they ascertained the annual 
value of the premises appears to me to have been obviously fallacious ; but 
whether it was so or not, it was an arbitrary test, and one which the law does 
not sanction. 

The assessor might just as well have estimated the rental upon the 
amount of the applicant’s private income as upon the original cost of the 
building. 

It may be, no doubt, that in assessing joint family property of this nature, 
some difficulty may often arise. The principle of rating upon which the Com¬ 
missioners are directed to proceed is the same which is adopted in England, 
and similar difficulties arise there in the case of gentlemen’s parks and mansions 
which are laid out for residential purposes, and not for sale or letting But 
such properties are, nevertheless, constantly rated upon the basis of their 
annual letting value. 

It is, of course, no part of our duty to say how such valuations should be 
made. We have only to see that, in making thorn, the Commissioners act 
within their powers. As they have failed to do so in this instance, I 

think that the order of the Court below should be reversed, and that the rule 
msi for the certiorari against the Corporation should be made absolute. 

The applicants will be entitled to the costs of the rule against the Corpo¬ 
ration in both Courts upon scale No. 2 

Wilson, J.— I am of^the same opinion. I take the same view of the facts 
as the Chief Justice has taken , and on the facts it is abundantly clear that the 
assessment upon the applicants was improperly made. The question is, 
whether the error was an exqpss of jurisdiction, or amounted only to a mis¬ 
carriage on the part of the Commissioners while acting within their jurisdiction. 
If the error goes to jurisdiction, we can, and ought to, interfere by certiorari ; if 
not, we have no power to do so. 

This question is not free from difficulty, but I*have come to the conclusion 
that the error committed does go to jurisdiction. Three sections of the 
Caloutta Municipal Consolidation Act, 1876, are material. Section 64 requires 
tbe Oommiseioners at their Quarterly Meeting in Octc^r of each year to “ fix 
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the rates at which the rates and taxes hereinafter mentioned shall be imposed 
for the year commencing on the first day of January then next ensuing.” That 
section only gives power to fix the general standard of rating, and has nothing 
to do with the assessment of the individual properties upon which the rates are 
to be charged. This is dealt with in s. 88, which says ; “ The Commissioners 
shall, as provided in s. 64, impose upon all bouses and land within the town 
the following annual rates, which shall be calculated on the annual value of the 
said houses and lands.” Under this section the Commissioners have power to 
impose on any house or land a rate calculated on its annual value not on any¬ 
thing else. Now, if we had nothing but these words to guide us, 1 should say 
that in such an act value must mean money value, and that the “annual value” 
of a house must mean the annual money benefit derivable from it, and could 
not mean any percentage on its cost. ' 

But the whole system of taxation and assessment under the Act 
in question is obviously borrowed in its general outlines from English 
Bating Acts. In such Acts in England the words “ annual value ” are in 
familiar use, and have long received a settled con-[283]struction. “ Annual 
value ” has always been held to mean annual letting value, and I think we 
ought to give the words the same meaning here. If this be so, the Com¬ 
missioners are shown to have exceeded their jurisdiction upon the language of 
s. 88 alone, without the aid of s. 104. 

_ Section 104 makes the intention of the Legislature quite clear. It says : 
“ The estimated gross annual rent at which any house or land liable to rate 
under this Act might reasonably be expected to let from year to year shall, for 
the purposes of any rate to be imposed under this Act, be held and deemed to 
be the annual value of such house or land. The value of land so estimated 
shall not include the value of any machinery thereupon.” 

This section first removes any doubt that might without it have arisen as 
to annual value meaning annual letting value. Secondly, it provides in favour 
of the public and against the person assessed that annual value is to mean 
gross rent, whereas it would otherwise have meant net rent, that is the gross 
rent, less the necessary outgoings, as was held by the House of Lords in 
Dobbs V. Grand Junction Waterworks Company (L. E., 9 App. Cas., 49). 
Thirdly it gets rid of a possible ambiguity as to machinery. 

This section, or so much of it as I have cited, may be regarded as in the 
nature of an interpretation clause explaining the meaning of the words in the 
earlier section. If so the two must be read together. And then it is, I think, 
quite clear that the Commissioners have exceeded their jurisdiction. 

On the other hand this section may be read as only directory, as contain¬ 
ing instructions to the Commissioners how to proceed when exercising the 
jurisdiction conferred by s. 88. In that case a breach of the provisions of 
s. 104 would not go to jurisdiction. But if so, as I have already pointed, the 
excess of jurisdiction in this case is, in my opinion, apparent from s. 88 alone 
without the aid of s. 104. 

Appeal allowed. 


NOTES 

CThe Courts have power to deal with the question whethej a certain assessment is 
vltra vires or not :--(1908) 35 Cal., 869.12 C. W. N., 709.7 C. L. J., 631. 

There have been several statutory definitions of the words ‘ annual value ' in various 
TniUan Enactments, a list of which is given in Mr. Kahndi Prasad’s 'Judicial Interpretation 
of Indian Statutes,’2 
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1284] APPELLATE CIVIL. 

The 6th February 1885, 

Present; 

Mr. Justice Mitter and Mr. Justice Trevelyan. 

Durga Pershad and another.Defendants 

versus 

Ghosita Goria. Plaintiff. " 

Limitation—Suit for abatement of rent—Siiit for appoi tionment of rent — 

Bengal Act VIII of 18G9, s. 19. 

In 1877 certain huhoara proceedings were terminated, and the amount of land held by 
the plaintiff in the portion of the estate allotted to the defendant was ascertained. The rent 
payable was admitted <to be at the rate of Rs 4 per biggah In 1881 the defendants sued the 
plaintiff for rent of a larger amount than the plaintiff admitted to bo due, and obtained a 
decree on the 31st May 1881. On the 20th September 1881, the plaintiff yistituted a suit 
nominally under the provisions of s. 19 of Bengal Act VIII of 18G9 for abatement of rent 
upon the ground that the defendants were seeking to charge him rent upon a larger amount 
of land than he actually held. The defendants pleaded that the suit was barred by limitation 
as being brought more than one year after the cause of action accrued. The Court found 
that the amount of land held by the plaintiff was the amount stated by him m his plaint, 
and not that alleged by the defendants. 

Held that the suit was rather one lor the apportionment of rent after the butivqra 
proceedings, and not one lor abatement of rent, and that it was not barred by limitation, 
inasmuch as the period allowed for such suit must be taken to be .six years and not one year. 

In this case the plaintiff held a jote under the defendants and their co¬ 
sharers, who were jointly in possession of an estate paying revenue to Govern¬ 
ment. In the year 1877 the estate was partitioned, and out of the lands held 
by the plaintiff a plot, measuring about fifteen cottahs as ascertained by a 
measurement by an Ameen, was allotted to the defendants as their share. It 
was not disputed that the rent payable in respect of the land was at the rate 
of Es. 4 per biggah. After the partition the defendants enforced a payment 
from the plaintiff of Rs. 5 odd on account of the land held by him which 
formed the shares allotted to them on the partition. On the Slst May 1881 a 
decree was <paa8ed C 28 S] against the plaintiff by the District Judge in a suit 
brought by the defendants for rent for a larger amount than the plaintiff 
contended was payable by him. The plaintiff, therefore, on the 20th September 
1881, instituted the suit nominally under the provisions of s. 19 of Bengal Act 
VIII of 1869 for abatement of rent, and for a declaration that he was only bound 
to pay rent at the rate of ^s. 4 per biggah for the amount of land held by him. 

The defendants contended that the suit being one for abatement of rent 
was barred by limitation, in tl^t it was brought more than one year from the 
date in which the cause of action arose, namely, the date of the conclusion of 
the partition proceedings, and that as the local biggah was smaller than the 
ordinary biggah, of which fact the plaintiff was aware, he was not entitled to 
the relief he sought. The Munsiff found that the amount of land held by the 

* Appeal from Appellate Decree, No. 1905 of 1883, against the decree of J.Pasford, Esq., 
Officiating Judge of Patna, dated the 11th April 1883, affirming the decree of Baboo Kedar 
Nath Boy, Third Munsiff of Patna, dated the Slst of May 1882. 
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plaintiff was what he stated it to be, and that the defendants had failed to prove 
their contention as to the size of the local biggah, and also that the suit was 
barred by lunitation, and gave the plaintiffs a decree. 

The lower Appellate Court dismissed the defendants’ appeal, agreeing 
with the Munsif as to the finding of fact as regards the size of the local biggah, 
and the quantity of land held by the plaintiff, and holding that, as the plain¬ 
tiff's cause of action accrued from the date of the decree passed against him on 
the Slst May 1881, the suit was not barred by limitation. 

Against this decree the defendants now specially appealed to the High 
Court, on amongst other grounds, that the suit was barred by limitation and 
should have been dismissed. 

Baboo Stnsh Chunder Chotvdkty for the Appellants 

Mr. H. E. Mendtes for the Respondents 

The Judgment of the Higli Court (MiTTER and TREVELYAN, JJ.) was 
as follows:— 

The ground of appeal tliat has been mainly argued before us is that the 
plaintiff’s suit being for abatement of rent, it is barred by limitation, inasmuch 
as it was not brought within one year from the date of the cause of action 

C 286 ] It 13 true that the Courts below have tried this suit as one for 
abatement of rent undei s. 19 of Bengal Act VIII of 1869, but looking to the 
plaint and the facts Admitted by both parties, it appears to us that it is not a 
suit for abatement undei s 19 of Bengal Act VTII of 1869 The admitted 
facts are these The plaintiff held a 3 ote under the defendants and his co- 
sharers who were jointly in possession of an estate paying revenue to Govern¬ 
ment. A butv)arfl was effected of this estate in 1877 , and, out of the plaintiff’s 
jote lands, a plot of land, measured by the Ameen, fifteen cottahs, fell to the 
putti or divided share of the defendants. The plaint further alleges that the 
rate of rent at which he held the jotc while the estate was joint was Rs. 4 per 
biggah. On partition the defendants demanded and enforced payment of Rs. 5 
on account of the fifteen cottahs’ plot’ that fell to the defendants’ puth 

The plaintiff brought this suit, according to the plaint, under s. 19 of 
Bengal Act VIII of 1869 for abatement of rent, but from the facts stated, and 
which are not disputed, it is quite clear that this is not a suit for abatement 
under s. 19 The plaintiff does not say that there has been any diminution in 
his holding; but what he says is, that by its division into several puths or 
shares it has become necessary to apportion the rent payable to ^ the different 
landlords who obtained distinct puttis under the partition , and that on a proper 
adjustment of the rent, he would not be liable to pay the rent which the defen¬ 
dants have realized from him. This is not, therefore, a suit for abatement of 
rent, but a suit for apportionment of rent and for a declaration that after 
Imttoara, the share of the rent which the plaintiff is^ liable to pay to the defen¬ 
dants is as it is stated in the plaint 

The cause of action of this suit arose in the year 1877, and the suit was 
brought in September 1881, that is, within six years. There is no special 
provision in the Limitation Act regarding a suit of this description, and there¬ 
fore six years is the period of limitation within which tile plaintiff would be 
entitled to bring a suit of this description. That being so, we are of opinion 
that the present suit is not barred by limitation. 

t»S7] Two other points have been raised and argued before us which 
mainly depend upon this, viz., whether the local biggah was smaller 
than the ordinary^ biggah. Upon this point the lower Courts liave come 

5 CAL.— 126 993 
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to the oonclusion that the defendants haire not made out their contention. 
In second appeal we cannot interfere with this finding of fact. 

The appeal is dismissed with costs. 

- Appeal dtsrmssed. 

NOTES. 

[In IS Mad , 492 it was held that a suit for apportvynment ot assessment between 
co-sharers under a single patta did not fall under Art.120 but that such a suit may be brought 
so long as their joint liability lasts ] - 

c 11 Cal. 287 ] 

APPELLATE CIVIL. 

The noth January 1886. 

Present. 

Mr. Tdstice Mitter, and Mr. Justice Pigot. 

Mahomed Hossein.One of the dofonJants 

versus 

Purundur Mahto, on his death his sem, Hem Lai Mahto.Plaintiff.* 

Limitation—Suit to set aside sale held in exeAsutim of a decree—Execution 
Act XV of 1877 (Limitation Act), ss. 4 and 14 and sch. II, art. Iti — 

Civil Procedure Code (Act XIV of 188‘Aj, ss. 311 312. 

If in an application for execution the Court erroneously holds that the application is not 
barred and orders a .sale, the order, though erroneous and liable fo be set aside in the way 
presented by the procedure law, is not a nullity, but remains in full force until set aside, and 
a sale held in pursuance of such order is, until set aside, a valid sale , a suit to set aside 
such a sale is governed by art. 12 cl (a) t of sch II of Act XV of 1877. 

The word “ disallowed” in s .312 of the Civil Procedure Code has no reference to an order 
passed on an appeal, but refers to the disallowance of the objection by the Court before which 
the proceedings under s 311 are taken 

On the 1.5th June 1878, a judgment-debtor filed a petition objecting to execution of a 
decree against him proceeding on the ground that the decree was barred. On the 18th 

•Appeal from Appellate Decree No 985 of 1883, against the decree of H. Beveridge, Esq., 
Judge of Patna, dated the 2Gth of March 1883, reversing the decree of Baboo Jogesh Chundor 
Mitter, Rov Bahadoor, Subordinate Judge of that district, dated the 25th of March 1882. 

■t[Artj2j- ~ ~ ' 

_ . , , Period of Time from which period 

Description of suit limitation. begins to run. 


To set aside any of the following One year 
sales — 

(o) sale in execution of a decree 
of a Civil Court, 

(f>) sale in pursuance of a 
decree or order of a Collec¬ 
tor or other officer of 
reveiiue, 

(c) sale for arrears of Govern¬ 
ment revenue, or for any 
demand recoverable as such 
arrears, 

(d) sale ot a patni taluq sold 
for current arrears of cent. 

Explcmation .—In this clause 
' ptfitni ’ includes any intermediate 
tenuitt saleable for current arrears 
of rmit. 


When the sale is confirmed, or 
would otherwise have become final and 
conclusive bad no such suit bwn 
brought.] 
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jNoveinber 1878, that objection was overruled and certain of his property sold. Against the 
order overruling his objection the judgment-debtor appealed, and ultimately on the 13tb 
January 1880 the order was set aside by the High Court, and the decree was held to have 
been barred. Pending these proceedings the judgment-debtor also, on the 17th December 

1878, applied, under the provision of s. 311 of the Civil Procedure Code (Act XIV of 1382), to 
set aside the sale on the ground of material irregularity, but that application was ultimately 
rejected on the 17th May 1879, and the sale was confirmed on the 2l8t May 1879. 

On the 2nd April 1880, the judgment-debtor applied to set aside the sale, on the ground 
that the decree, in execution of which it bad taken place, [ 288 ] had been held to be barred 
and though an order sotting aside the sale was made by the Original Court, it was subse¬ 
quently set aside by the High Court on the 13th April 1881, as having been made without 
jurisdiction The judgment-debtor now brought a suit on the 4th January 1882, upon the 
same grounds to set aside the sale and recover possession 

Held, that the suit was barred 

The facts of this case, so far as they are inaterial, were as follows •— On 
the 18th November 1878, certain property belonging to Purundur Mahto, the 
father of the respondent, who was the plaintiff, but who died pending the 
appeal, was put up for sale in execution of a decree obtained by one of the 
defendants against him, and purchased by the present appellant, Mahomed 
Hossem. On the day on which the sale took place, and immediately prioi 
thereto, an objection raised by Purundur Mahto by a petition filed on the 
15th Juno 1878, objecting to the sale proceeding on the ground that the 
execution of the decree was barred by limitation, was overruled. After 
the sale Purundur filed an appeal against the order, finding that the 
execution of the decree was not barred, and also ajjplied to have the sale 
set aside on the ground of material irregularity in publishing it, etc. The latter 
application was filed on the 17th December 1878, was rejected on the 17th May 

1879, and, though an appeal was preferred against such rejection, the order of 
rejection was confirmed on the 24th March 1880, and the sale was ultimately 
confirmed on the 2l6t Mav 1880, and a certificate granted to the purchaser, 
the present appellant. 

On the 5th July 1879 the Judge decreed the appeal preferred against the 
order of the 18th November 1878 finding that the decree was not barred, and 
held that the decree was barred , and though an appeal was preferred to the 
High Court, the decision of the Judge upon this point was upheld, and that 
appeal dismissed on the 13th January 1880. 

The judgment'debtor, Purundur, thereupon, on the 2nd April 1880, applied 
to the Subordinate Judge to have the sale set aside upon the ground that 
the decree, in execution of which the sale had taken place, had been found 
to be barred, and that application was granted on the 13th September 
1880; but an appeal being preferred, the order then passed was set aside by 
[389} the High Court on the 13th April 1881, upon the ground that it was 
made without jurisdiction. 

Purundur, thereupon, on the 4th January 1882, instituted the»present suit 
for the purpose of setting aside the sale, and having possession of the lands 
which had meanwhile been taken possession of by the auction-purchaser The 
first Court dismissed the suit, holding that it was barred by limitation, but on 
appeal that decision was reversed, and the plaintiff obtained a decree. 

The lower Appellate Court was of opinion that Art. 12 of Sch. II of the 
Limitation Act d:id not apply on the ground that the execution sale was in 
reality a nullit^, as the decree being barred by limitation the Court had no 
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jurisdiction to direct any sale in execution thereof ; and that, even if Art. 12- 
did apply, the provision of s, 14 entitled the plaintiff to deduct the period from 
the 2nd April 1880, to the ISth April 1881, when he was endeavouring by liti¬ 
gation to set aside the sale. That Court also held that the sale could not be 
said to have been confirmed on the 21st May 1879, as that order was appealed 
against, and the appeal was not disposed of up till the 24th March 1880, and 
that the action of the Court in confirming the sale could not affect the right of 
the parties. 

The defendant, Mahomed Hossein, now specially appealed to the High 
Court. 

Mr. C. Gregoi-y and Baboo Jogendro Chunder Ghose for the Appellant. 

Baboo To-ruck Nath Palit for the Respondent. 

The Judgment of the High Court (Mittem and Pigot, JJ.) was as 
follows :— 

The facts of this case are briefly as follows;—In 1878, execution of a 
money decree against the plaintiff was taken out, and the property in dispute 
was attached On the Ifith June 1878, a petition was filed by the plaintiff, 
objecting to the proceedings m execution on the ground that the decree was 
barred by limitation. On the 18th November 1878, the Court executing the 
decree overruled this objection, and the property in dispute was sold at auction 
for Rs. 90. Against this order the plaintifl preferred an appeal. 

[2903 On the 17th December 1878, before the appeal was heard, the 
plaintiff made an application under s 311 of the Code of Civil Procedure to set 
aside the sale on the ground of material irregularity in conducting it. This 
application was rejected on the 17th May 1879, and the sale was confirmed on 
the Qlst May following. 

The appeal against the order of the Original Court overruling the plea of 
limitation was heard on the 5th of July 1879, and the Appellate Court decreed 
the appeal, holding that the decree was incapable ,of execution as barred by 
limitation. This decision was confirmed by the High Court on second appeal 
on the 13th January 1880, On the 24th March following, the District Judge 
on appeal confirmed the order of the lower Court rejecting the plaintiff’s peti¬ 
tion under s 311 of the Civil Procedure Code 

On the 2nd April 1880, the plaintiff made an application to the Original 
Court to set aside the sale, on the ground that the decree at the time it was 
held was barred by limitation The Court, apparently acting under s. 316 of 
the Civil Proftedure Code, set aside the sale on the 13th September 1880. On 
the 13th April 1381 this Court, on the motion of the defendant, set aside the 
order of the 13th September 1880 as passed without jurisdiction. 

The present suit was brought on the 4th January 1882 for possession of 
the property in dispute, which was sold on the 18th Novembei 1878 by setting 
aside the said sale. 

The Cqurt of Eirst Instance dismissed the suit, but the District Judge on 
appeal has, reversing the decree bf the lower Court, awarded a decree in favour 
of the plaintiff. Against the decision of the District Judge, the present appeal 
has been preferred by4he auction-purchaser. 

The parties joined issue upon the question whether the defendant auction- 
purohaser was or was not a mere benamidar for the defendant decree-holder. 
Both Courts have concurrently found that it had not been established that he 
wa;g benamidar of the decree-holder. That question being on^of fact, is there¬ 
fore no longer open in this second appeal. * 


996 



PUBUNDtlR MAHTO [1886] I.L.R, 11 Cal. 201 

One of the grounds upon which the suit was disnaissed by the Subordinate 
Judge was that it was barred by limitation under [291] clause (a) of Article 12 
of the second schedule of the Limitation Act, which says that in a suit to set 
aside a sale in execution of a decree, the period of limitation is one year from 
the date when the sale is confirmed 

The lower Appellate Court is of opinion that this article is not applicable 
because the execution sale in this case was a nullity The District Judge holds 
that the decree being barred by limitation the Court had no jurisdiction to 
direct any sale in exception thereof. One of the contentions of the defendant 
auction-purchaser, before the District Judge, was that the decree was not 
barred by limitation, and that as he was not a party to the proceeding in 
which it was held that it was so barred, he was not bound by the decision 
arrived at in it But the District Judge overruled this contention on the ground 
that he purchased the property when that proceeding was pending, and that 
therefore on the doctrine of hs pendens he was bound by the final decision in 
that proceeding. 

The District Judge was further of opinion that, even if the article in ques¬ 
tion be held to be applicable, the present suit would not be barred by limitation. 
He arrives at this conclusion m the following way . —In the first place he thinks 
that the date of the confinnation of the sale is not the 21st of May 1879, when 
the Court in which the sale was held, held a proceeding confirming the sale. 
He is of opinion, therefore, tliat upon the proper construction of s. 312 of the 
Civil Procedure Code, the Court had no power to confirm the sale then. But 
the date when the sale should be held to have been confirmed, according to 
the provisions of the Civil Procedure Code, was the 24th of March 1880, when 
the District Judge dismissed the appeal in the proceeding under s. 311. 

In the second place the District Judge holds that the plaintiff is entitled 
under s. 14 of the Limitation Act to the deduction of the time which elapsed 
between the 2nd of April 1880, (when the plaintiff applied to the Subordinate 
Judge to have the sale set aside on the ground that the decree had been 
declared by the highest Court to be barred), and the 13th of April 1881, when the 
High Court revsrsed the order made b> tlie lower Court in that proceeding in 
favour of the plaintiff' There is no [292] doubt that if this period be deducted, 
and if the correct starting date be the 24th of March 1880, the suit would be 
within time. 

It seems to me that the District Judge is in en'or in holding that this suit 
is not barred under clause {a) of Ait 12 of the second schedule oi the Limita¬ 
tion Act. 

The District Judge is in error in holding that, inasmuch as the Court had 
no jurisdiction to entertain the application of the decree-holder for the sale of 
the disputed property in consequence of the decree being barred by limitation, 
the sale itself was a nullity. Section 4 of the Limitation Act directs that an 
application made after the period prescribed in the Act siiall be dismissed. This 
direction in the section in question does not take away the jurisdidtion of the 
Court in respect of the application in any way If the Court erroneously holds 
that the application is not barred, the order of the Courj;, though' erroneous 
and liable to be set aside in the way prescribed in the procedure law, is not a 
nullity, but remains in full force until set aside. Therefore, the sale helij in 
this case was a valid sale until it was set aside 

’ That being so, clause (a). Art. 12 of the second schedule of the Limitation 
Act clearly appliw to this suit. According to the article in question the period 
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of limitation begins to run frona the time when4he sale is confirmed. In this 
case the sale was confirmed on the 21st of May 18T9. The District Judge is of 
opinion^ that the word "disallowed” in s 312 of the Civil Procedure Code 
means "disallowed” by the Appellate Court. It seems to me that the section 
does not admit of this construction. The words of the section leave no discre¬ 
tion to the Court in the matter of the confirmation of the sale after the objec¬ 
tion is disallowed. It says that the objection, being disallowed, "the Court 
sfmll pass an order confirming the sale. ” The objection to the sale was 
disallowed on the 17th May 1879, and the sale was confirmed on the 21st May 
following. The date of the confirmation of the sale was therefore the 2l8t May 
1879, and not the 24th March 1880 as held by the District Judge. Taking the 
21st May 1879 as the starting point, the present suit was not brought within 
one year, even if the time [293J deducted by the District Judge be held to have 
been rightly deducted. The suit is, therefore, barred by limitation. 

The decision of the lower Appellate Court will, therefore, be set aside, 
and the plaintiff’s suit dismissed with costs in all the courts. 


NOTES. 


Appeal allowed. 


[a quo^tion of limitation is not one affecting jurisdiction —(1898) 95 Cal , 789 
The manner lu which Art 19 is affected bv sec 7 was considered in (1894) 17 Mad , 316. 
Where the sale in execution wa.s not authorised bv the decree, Art 12 was held not to 
apply —(1897) 19 All , 308 ] 
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APPELLATE CIVIL 


T/ie 4th February 
Present• 

Mu. Justice Mitter and Mr. Justice Field. 

Abilak Koy and others .Dolondants 

versus 

Rubhi Roy.Plaintiff. 

Htudu law—Mortgaye for legal ncGcsbiti/ by mamignuj brother oj joint family 

—ilaZe lit execution of decree obtained against mortgagoi alone—Eights of 
purchaser and other members oj joint family. 

4, the managing member of a joint Hindu family governed by the Mitakshara law, for 
joint family purposoB and legal necoshity, mortgaged the joint family property. The mortgagee 
subsequently sued A alone upon the mortgage, obtained a decree, and had the property com¬ 
prised in the mortgage put up for sale Ii, a brother of A’.s, who was no party to the mort¬ 
gage or to the suit thereon, resisted the purchaser at the auction sale in his endeavour to get 
possession In a suit bv the purchaser against B and .1, held, that B’s mtorost in the joint 
family property was unaffected by the decree passed in the mortgage suit, and that the 
purchaser was not entitliW to the relief ho sought as regards his share 

^Subramantyayyan v Subramamyayyan (I. L. R , 5 Mad. 125) followed. 

• Appeal fiom Appellate Decree No 1808 of 1883, against the decree of Baboo Dinesh 
Chnnder Boi, Additional Subordinate Judge of Tirhoot, dated the 13th of April 1883 rever¬ 
sing the decree of Mahomed Nurul Hosain, Khan Bahadur, Munsiff of Taipore dateS the 
28th of June 1882. ’ 
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The facts of this case wer,e as follows.—Hurihur Dut Roy and Jori Roy, 
members of a joint Hindu family goveroed by the Mitakshara law, borrowed a 
sum of Rs. 700 from one Sheo Proshad Singh upon a mortgage of a share in 
the joint family property, the loan being raised for legal necessity This mort¬ 
gage was dated the 13th July 1875, and covered an eight gunda, one couri, 
one krant share in mouzah Dihali Afterwards Hurihur Dut Roy separated 
from Jori Roy The sons of Sheo Proshad Singh, who had meanwhile died, 
instituted a suit on the 8th January 1879 upon the mortgage against Hurihur 
Dut Roy and Jori Roy, and obtained an [204] ex parte decree against them. 
Hurihur Dut Roy, thereupon, paid up one-half of the amount due under the 
decree, and got his share of the property released, and the judgment-creditors 
took out execution for the remaining portion of the decree, and attached a 
moiety of thepropert> mortgaged. Abilak Roy, a brother of Jon Roy, and the 
sons and daughters of Jon Roy, then preferred claims to the property attached, 
and notice thereof was duly given at the time the execution sale was held. 
At the sale the plaintiff became the purchaser, and being resisted by Abilak 
Roy and the other claimants, in his attempt to take possession of the property 
he had so purchased, he instituted the suit to obtain possession. Abilak Roy 
appeared and claimed to he entitled to a half of the four gundas two krants 
share which was sold in execution of the mortgage decree, upon the ground 
that he was no party to the .suit in which the decree was passed He further 
contended that he was not joint with Jon Roy, and that he was not benefited 
by the money advanced on the mortgage, and that, therefore, his share was 
unaffected by the mortgage on the subsequent proceedings taken thereon. 

Both the lower Courts came to the same conclusion upon the question of 
fact, holding that the family was joint, and that the mortgage debt was con¬ 
tracted for necessary joint family expenses and for legal necessity. The first 
Court, however, upon the legal question held that Abilak’s share was not 
affected by the decree and execution proceedings in the mortgage suit, and 
dismissed the plaintiff’s suit so far as that share was concerned The lower 
Appellate Courts however, came to a different conclusion, and gave the plain¬ 
tiff a decree for the whole of his claim, holding that .Abilak Roy was bound by 
the mortgage decree. 

Abilak and the other defendants now specially appealed to the High 
Court. * 

Baboos Mohesh Chundcr Chmvdhnf and Baboo Sahgram, SiJiqh for the 
Appellants. 

Baboo Umakali Mookerjee for the Respondents 

The following case was cited and relied on for the Appellants— Stiraj 
Bunst Koer v. Sheo Proshad Smqh (L. R , 6 I. A. 89) 

[295] The Judgment of the High Court (MiTTER and Field, JJ.) was 
as follows :— * 

In this case we are of opinion that the decree, which was passed, and the 
execution which followed upon it, did not affect the interest of Abilak Roy. It 
is true that his elder brother, .Tori Roy, as managing member of the family, 
raised a loan in order to meet certain legal necessities of the family, and the 
lower Appellate Court has found upon the evidence thfi,t the mortgage was 
binding upon Abilak Roy, who was a minor at that time But the suit which 
was brought upon the mortgage bond was not brought against Jori and Abifak, 
but only against Jori. That being so, the question arises whether the decree, 
and the sale which followed, would at all affect the interest of Abilak. We 
think it is quite clear that it does not. The case of a decree being passed 
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against the father acting as the representative o| the family consisting of 
himself and his sons, is quite distinct from the case of a manager acting on 
behalf of his minor brothers. It was held in a Full Bench decision, in the 
case of Siibramaniyayyan v. Snbramamyayyan (I. L R., 5 Mad., 125), that 
in a case where the elder brother, acting as a manager, executes a mortgage 
bond, if a decree be obtained against the executant of the bond and not against 
his other brothers as well, the interest of the brothers who are not parties to 
the suit would not be affected by the decree, and the execution sale, although 
the mortgage itself might be binding upon them. Upon this point, namely, 
whether the decree and sale would, under the circumstances stated above, 
affect the interest of the minor brothers, who were not parties to the suit, all 
the learned Judges of the Madras High Court who sat in that Full Bench were 
unanimous, although there was a difference of opinion as regards the question, 
how far the mortgage itself was binding upon the younger brothers. But we 
are not called upon to decide this latter question in this case. The plaintiff, 
who is the auction-purchaser of the share of Jori Roy, seeks to obtain posses¬ 
sion of the entire family property on the ground that in execution of the decree 
which was obtained against Jori Roy the whole of it [296] has passed. We 
think that the interest of .4bilak was not affected by the sale. 

We, therefore, modify the decree of the lower .Appellate Court, and allow 
the plaintiff a decree for two gundas and one krant with costs in proportion in 
all the Courts, and dismiss the claim in respect of Abilak’s share. 

Appeal allowed and decree modified. 


NOTES 

C This decision, in so far as it rests on general principles, must be deemed to have been 
oyerraled by the decision of the Privy Council iii Dnulaf Ram v Mehi Chnnd (1887) 18 Cal, 
70, vrhere it was held that all were bound by the moitgage of the managing members, and 
that though all were not made parties to the suit, the sale in execution operated to affect the 
entire interest of the family. 

As regards the conflict of this rule of Hindu Law with the .statutory rule in The Transfer 
of Property Act, 1882, that all persons having an interest in the mortgage security should be 
made parties, (now, see C P. C , 1908, O 34, r. 1) there lias been difference of opinion in 
the several High Courts, see 28 Gal., 517 reversing 27 Cal., 724 , 3.3 All., 7 , 21 Mad., 222 ; 
22 Mad., 207 , .34 Bom., 354 , 12 Bom , L. B., 811,940., 

See also 16 I C., 89 ] 
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THAN SlftiaH V. CHUNDUN SINGH &e. [1885] ^ IX.R, 11 (Jal. 29? 

[11 Cal. 296 ] 

APPELLATE CIVIL. 

The nth February, 1885. 

Present : 

Mr. Justice Mitter, and Mr. Justice Trevelyan. 


Than Singh.Plaintiff 

Chundun Singh and others.Defendants 


Review of jii,dgvient— Special appeal from order passed by Appellate Cowl 
on appeal from order yrantinq a review of judgment—Civil Procedure 
Code (Act XIV of 1882), ss. 624, 626, 629. 

No second appeiil lies against an order passed under's 629 of the Civil Procedure Code 
An application was made by a plaintid for review of judgment, .dismissing his suit ns 
against all the defendants, which application was granted Against that order the defendant 
appealed, and the lower Appellate Court confirmed the lower Court’s order, granting the 
review as against one of the defendants, but set it aside as against the other defendants 
Held, that no second appeal lay against such order 

These appeals arose out of a suit upon a bond to recover the sum of 
Ks. 428-2-8, principal and interest. The Munsiff before whom the suit was 
heard dismissed it, holding that the evidence adduced on behalf of the plaintiff 
was unworthy of credence, inasmuch as enmity was shown to exist between 
the plaintiff’s witnesses and the defendant’s After that decision the plaintiff 
Applied for a review on two grounds • First, that he had in his possession a 
paper, showing that the disputes upon which the Munsiff had relied as ground 
for disbelieving his evidence had all been amicably settled, and that the docu¬ 
ment was not within the knowledge of his agent who conducted the suit on his 
.behalf , and, secondly, that, after the decision, one of the defendants, Girdhari, 
[297] had made statements admitting his liability under the bond, and boast¬ 
ing that he had succeeded in evading payment thereunder and avenged himself 
bn the plaintiff The Mijnsiff, upon the facts, allowed the review, and ordered 
the case to be set down for re-trial 

Against that order all the defendants appealed, on the ground that it was 
made in contravention of the provisions of ss 624 and 626 of the Civil Proce¬ 
dure Code. 

The District Judge held that the Munsiff was wrong in ’granting the 
review as regards the first contention, and that having done so he had infringed 
the provisiott of s. 624. And holding that the possession of the paper in 
question, which the plaintiff admitted he knew of, although it was unknown to 
his agent, was no ground for granting a review, he decreed the appeal upon 
that point, and set aside the Munsiff’s order, granting a review so far as the 
defendant, other than Girdhari, was concerned. ^ 

Upon the other question the District Judge held that the Munsiff was 
right in admitting the review as against Girdhari upon the allegation of the 
statements made by him after the original decision of the case, and he there¬ 
fore affirmed that portion of the Munsiff’s order. 

* Appeals from Appellate Decree No. 2925 of 1883 and order No. 396 of 1883, against the 
decree and order of C. B. Garret, Esq., Judge of Patna dated the 15th of August 1883, 
modifying and reversing the decree and order of Baboo Sharoda Prosad Qhose, MunsifT of 
Behar, dated 4th of July 1883, 
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The plaintiff now speoially appealed to the High Court upon the follow¬ 
ing grounds : —That the lower Appellate Court was in error in supposing there 
had been any infraction of s. 624, and that, having admitted the review as 
against one of the defendants, it should have granted the review as against all 
thb defendants. Girdhari also appealed against the order allowing the review 
as against him. 

The only question considered in the case was whether the appeal lay at 
all to the High Court. 

Munshi Mahomed Yusoof and Mr. Mendies for the Appellant. 

Baboo Umerandra Nath Chatterjee for the Respondent. 

The Judgment of the High Court (Mitter and Trevelyan, J.T.) was 
as follows:— 

We are of opinion that in both these cases no second appeal lies. The suit 
of the plaintiff against the defendants was dismissed [2983 by the Munsiff. The 
plaintiff then filed an application for review, and that application was granted 
by the Munsiff. An appeal was preferred by the defendants against the order, 
granting a review under s. 629 of the Code of Civil Procedure. The District 
Judge set aside the order granting the review so far as the respondents in 
second appeal No. 2925 were concerned, but afiSrmed the order so far as the 
appellant in appeal No. 296 was concerned. Against the order of the District 
Judge, passed under s. 629, these two appeals have been preferred. There is 
no provision in the Code which allows a second appeal against the order 
passed on appeal under s. 629. Both these appeals are, therefore, dismissed 
without costs. 

Appeals dismissed. 


MOTES. 

c See also (1888) 12 Mad., 125; (1889) U All,, 383 ; (1906) 6 0. L J., 226. An appeal 
however lies from the decree as amended —(1889) 13 Bom., 496. 

It has been held m (1912) 17 G. W N., 403 that an appeal under the G. P. G. (1908) 0. 
47, r. 7 is not controlled by sub-section 2 of section 104 of the Code, and that an appeal against 
an order granting a review would lie under sub-rule (1) of rule 7 of this order, even where no 
appeal would lie against the final decree disposing of the case ] 
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KtJMsmWAKJtte V. tttetTUM boas &c. tl6853* ii GaL 2W 

[ 11 Cal. ass ] 

REFERENCE FROM CALCUTTA COURT OF SMALL CAUSES. 

The iiSrd February, 1685. 

Pbesent: 

Sir Richard Garth, Knight, Chief Justice, and Mr. Justice Wilson 

Nusserwanjee.Plaintifl' 

versus 

Pursututn Doss and others.Defendants.' 

Act XV of 188!i, s. 69—New trial, application for — 

Difference of opinion between Judges—Order rejecting 
application—Contingent judgment. 

An order rejecting an application for a new trial, subject to the, decision of the High 
Court on certain point or points referred, is not a “ contingent judgment ’’ within the meaning 
of s. 69 of Act XV 188‘i, nor can points of difference between the Judges at that stage form 
matter for reference. 

A suit was brought in the Calcutta Court of Small Causes for the recovery 
ol Rs. 2,000 as damages, owing to the failure of the defendants to perform 
an alleged contract. During the course of the trial, the plaintiff’s pleader 
offered to abandon the claim if the defendants would go into the witness 
box and swear on Ganges water and the leaves of the toolsi plant 
that they had never confirmed the contract. This was met by a counter- 
dffer on the part of the defendants that they would abide by any statement the 
t29B] plaintiff, who was by faith a Zoroastrian, would make in the presence 
of fire. The challenge was at once accepted , but the defendants wanted 
to withdraw their offer, and submit to the original offer, of the 
plaintiff. The Court, however, decided that the parties were bound 
by the counter-offer, and the plaintiff having solemnly made a statement 
before a lighted match, his claim was decreed. A new tiial was applied for ; 
bat the Chief Judge refimed the application, subject to the decision of the High 
Court upon a point in which there seemed to be a difference of opinion between 
him and his colleague Mr. Millet, however, referred to the case of Hall v, 
Joachim (12 B. L. R., 34), and expressed doubts as to whether at that stage of 
the proceedings the SmaW Cause Court had the power of referring any question 
to the High Court. • 

The question referred was as follows :—Whether, under tiie circumstances, 
the parties could be considered as of one mihd, or whether the defendants were 
entitled to withdraw from the counter-offer made by them after it had been 
accepted. • 

Mr. T. Apear for the plaintiff contended that the reference could not be 
heard, and relied on Hall v. Joachim (12 B L. R., 34). ^ 

Mr. Allen for the defendant:— Hall v. Joachim (12 B. L. R., 34) is not an 
authority in this case. That was a case where the reference was made at the 
instance of parties. This is a case where two Judges hive differed on a point 
of law. Section 09 of Act XV of 1882 leaves the Small Cause Court no option 
but to refer the matter according to the provisions thereof. Hall v. Joachim 

*6mall Cause Ooort Refeteiioe No. 8 of 1884, made -by H. Kltllet, Esq., Chief Judge of 
the Court of Small Causes of Calcutta, dated the 16th of August 1884. 
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(12 B. L. B., 34) decided no more t)ian that this Court would not decide or 
the Court of Stnall Causes what they ought to decide for themselves. More¬ 
over, when the Small Cause Court Judges, two in number, were hearing an 
application for a new trial in the suit, they were sitting together in the suit 
within the moaning of s. 69. The course pursued in the present case was 
correct, and the matter vi as properly before the Court. This is a reference by 
the Judges of the Small Cause Court diifering in a point of law, not a reference 
at the instance of parties. 

The Opinion of the Court was delivered by 

Garth, C. J. (Wilson, J., concumnq ).—I think that the pre-[3003 
liminary objection, which has been taken to our hearing this reference must 
prevail. The case is precisely similar to that of Hall v. Joachim (12 B. L. B., 
34), to which we have been referred. 

That case was decided under s. 7 of Act XXVI of 1864. which is similar 
in its terms to s. 69 of Act XV of 1882 In that case, as in this, an appli¬ 
cation was made for a new trial to two Judges of the Small Cause Court; and 
on the hearing of that application^ the Judges differed m opinion upon a point 
of law, which was consequentlj referred for the opinion of this Court. 

The reference came On before the late Chief Justice and Mr. Justice 
PONTIFEX, who decided that, if the Judges of the Small Cause Court thought fit 
to take the opinion of the High Court upon the point referred, tlieir proper 
course was to grant a new trial, so that the point might be properly raised. 
But they held that upon the application for a new trial no judgment could be 
given, which would be a " coiitingent judgment ” within the meaning of s 7 of 
the Act of 1864. 

The reason upon which that case was decided directly applies here , and 
this is more evident, because, having heard from Mi. Allen what the nature of 
the point is, it is obvious that, if we were to decide that point now, we should 
not determine the case finally. We should not in fact enable tlie Court below 
to give any judgment, properly so called, upon the present proceeding. The 
only efi'ect of our decision might be, that a new trial would be had, in which 
the very point uixin which we had given our opinion might not arise. 

We think that we are bound by the decision in Hall v. Joachim (12 B L. 
B., 34), and my own opinion is, that the piinciple upon which that case 
proceeded is correct. 

If the Judges of the Small Cause Court consider that the point is a proper 
one for discussion, the course which they should take is pointed out by 
Sir E Couch in the above case, viz., that they should grant a new trial, at 
which the point can be raised in the regular way. We make no order as to costs. 

Attorneys for Plaintiff • Messrs. Bai row <f- Orr. 

Attorney for Defendants : Baboo A. T. Dhur. 


• . MOTES 

[In (1896) 20 Mad., 868.7 M. L. J., 140 it was pointed out that m 15 Mad , 179,11 
Cal., 298,12 B. L. R., 34 the question was simply whether a new trial should or shoilld not 
be granted ; and it was held that there need be no formal order granting a new tnalwhen this 
may be inferred from the fact of the merits being discussed. 

To a similar effect is (1908) 31 Mad., 490 at 492 ; 18 M. L. J., 480.] 
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[SOI] PEIVY COUNCIL. 

The 25th, 27th, 28th, and 2%h November, and Idth December, 1884. 

Present: 

Lord Fitzgerald, Sir E. P. Collier,- Sir E. Couch, and 

Sir a. Horhouse. 

Eun Bahadur Singh.Plaintiff 

versus 

Lucho Koer.Defendant. 

[On appeal from the High Court at Fort William in Bengal ] 

Ees ludicata— Act VIII of 185b, s 2—Act X of 1877, s. 18—Cross 

Appeal — Practice. 

The decision in a suit iii order to be final and conclubivc, a'; res judicata, upon an issue 
raised iii another suit, must 1^ the decision of a Court which would have had jurisdiction to 
decide the question raised in the subsequent suit, in which the prior decision is given in 
evidence as conclusive 

This proposition slated in the judgment m Mussmnat Edun v Mtissumnt liechnn [8 W. 
R , (F. B.,) 175 ; 2 Ind Jur., N S , 265 J, and affirmed by the Judicial Committee in Mistr 
Itaqhobardtal v. SJiea Daksh Smgh (I L R 9 Cal , 439 , L. R , 9 I. A., 197), is applicable 
equally to cases under Act VIII of 1859, s 2 (as supplemented by the general law), and to 

cases under the more complete enactment in Act X of 1877, s 13, which is not to be construod 

« 

as having altered the former law. 

A suit was brought in the Court of a Subordinate Judge by a Hindu against the widow 
of his deceased brother, claiming his property by right of survivorship, the issue being 
whether, at the death of the latter, the ownership of the brothers was joint or separate An 
order under Act XXVII of 1860, granting a certificate to the widow did not, on the above 
issue, operate as res judicata in the widow’s favour, being a proceeding of representation, and 
not otherwise of title. 

Held, also, that a decision of the same issue in a Munsiff’s Court m a rent suit brought 
by the widow, the surviving brother, on his apiilicatioii, having lieen made a party defendant 
under s. 73 cf Act VIII of 1859, did not constitute res judicata in her favour. 

Krtshn'i Behan Benj I^rojeswait Chmrdhrani {h R., 2 I. A 283,1 L. R 1 Cal, 144) 
referred to and followed. , 

Held, also, that the brother having appealed against a decree dismissing the suit as res 
judicata (the judgment which that decree followed having, nevertheless, found that the widow 
was disentitled by reason of the brothers having been, in fact joint in estate) the widow could 
have supported the decree, without filing a cross appeal as to that finding, on the ground that 
the decree had been rightly made (though not for the reason given) in her favour 

[302] Appeal, and cross appeal, from a decree (August 30th, 1880) of the 
High Court— Bun Bahadur Singh v. Lucho Ko^r (I.L.R., 6 Gal., 4C^)—affirm* 
ing a decree (January 2l8t, 1878) of the Subordinate Judge of Gaya. 

In the suit out of which this appeal arose, the survivor.of two brothers,Eaja 
Eun Bahadur Singh and Murlidhar, sons of Bishen Singh, of whom Murlidhar 
died in 1872, claimed by right of survivorship the share in the family property 
which had been Murlidhar's. The defendant, the widow of Murlidhw:, alleged 
that the brothers were separate in estate, having been divided in the Fash 
year 1270 (1862-1863), nine years before the death of her husband. 
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At a later stage the defebce of res jvdibata, as to this separation not 
having taken place, was set up by the widow. The family property which bad 
been acquired by Kshen Singh, who died in 1869, consisted of mouzahs in the 
districts of 6ya and Patna, in some of which the milkiat had been acquired 
by him, while others were held under mokurran grants from the Tikari Baj. 
From Bishen Singh they descended to his sons, and the property in' suit was 
valued in the plaint at more than Bs. 1,70,691. 

At the hearing before the Subordinate Judge, the defendant, setting up the 
defence of res jvdtcata, gave in evidence an order of the District Judge, main¬ 
tained on appeal by the High Court in July 1875, granting to her a certificate 
to collect debts, as widow and representative of Murlidhar. To establish the 
same defence, she also relied on the decree of a Munsiff’s Court {6th January 
1875), maintained on appeal (28th August 1875), against a tenant occupying 
land in one of the mouzahs, the subject of one of the mokurran grants. That 
suit was for rent, and whilst it was pending, on the 13th August 1874, Bun 
Bahadur filed an objection, stating that Murlidhar had till his death been 
joint with him, that.the widow was not entitled, and asking to be made a defen¬ 
dant. This was granted, and Run Bahadur was made a party defendant 
under s. 73 of Act VIII of 1859. * 

The Munsiff having fixed an issue raising the question whether the plain' 
tiff’s husband had received, till his death, the rent jointly with [303J Run 
Bahadur, or separately, adjudicated on the title as between the widow and 
Run Bahadur, to the entire mokurrari, under which was held the mouzah in 
respect whereof the rent suit was brought. His judgment (6th January 
1875) was that the brothers were separately in possession of their shares, and 
that Murlidhar had been in separate possession of this mouzah—a decision 
which was upheld on appeal by the Subordinate Judge (28th August 1876). 
Upon this and other evidence given in the present suit, the Court of First 
Instance, the Subordinate Judge of Gya, concluded that the separation between 
the brothers was neither res-judicata, nor had it been established as a fact. 

Against this decision the plaintiff. Bun Bahadur, appealed to the High 
Court, and the defendant filed her cross appeal, maintaining that the separation 
of the brothers, her late husband and the plaintiff was res judicata, under Act 
VIII of 1859, s. 2. The High Court (PONTIFEX and McDONELL, JJ.) was of 
opinion that this issue of separation had been directly and substantially raised in 
the rent suit decided in 1875 ; and that, although the Munsif w'ould not have been 
competent to try the present suit, he was competent to try, and did try, at the 
instance of the present plaintiff, when he tried the rent suit, the issue on 
which the present suit depended. The High Court held that the rule of 
res judicata must be held to apply as between rent suits and other suits, as 
the intervention of claimants of title was permitted ; and it concluded that the 
judgment in the rent suit of 1875, on the substantial issue of separation between 
the brothers, must be regajded as res judicata governing the present suit. The 
appeal of the plaintiff was, therefore, necessarily dismissed, although the High 
Court on the evidence came to a conclusion opposite to that of the Subordinate 
Judge, and was of opinion that the brothers held the family property jointly 
down to the death of Murlidhar. 

The judgment ©f the High Court is reported at length in I. L. R., 6 Cal., 

412. 

The plaintiff having appealed to Her Majesty in Council against the 
decree of the High Court based on the above view of the question of res judicata, 
the def^idant filed a cross appeal, [3043 B'S to that part of the judgment which 
related to the brewers having-been joint. 
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Mr. T. H. Cowie and Mr. C. W. Arathoon, for the Appellant, contended 
that the judgment of the High Court was erroneous in treating the issue as 
to separation as res judicata, under s. 2 of Act Vlli of 1859. In the rent 
suit the tenancy of the tenant was tried rather than the title of his lessor, 
while the claim of the intervenor was only incidentally tried. Nor was the 
Court of the Munsiff a Court of competent jurisdiction within the meaning of 
s. 2 of Act VIII of 1869, of which the words meant a Court which would have 
had jurisdiction over the matter in issue in the subsequent suit in which the 
d^enoe of res judicata might be set up. This jurisdiction the Munsiff’s Court, 
which tried the rent suit had not. The Court, giving the judgment which had 
been set up, afterwards as conclusive, in another Court, should also have had 
concurrent jurisdiction with that other Court, both as regards pecuniary limit 
and authority to deal with the subject-matter of the suit —Mussumat Edun v. 
Mussumat Bechun [8 W. K., (F. B.) 175; 2 Ind. Jur. N. S., 265]. Neither of 
these conditions existed in regard to the judgment in the rent suit of 1875. 
Reference was made to Misir Baghobardial v. Baja Sheo Baksh Singh (I. L. R. 
9 Cal., 439; L. R. 9 I. A., 197) Flitters v. Ailfrey (L. R. 10 C. P. 29). 

Mr. Graham, Q. C., and Mr. B. V, Doyne, for the Respondents argued that, 
not only was the case of Mtsir Bajhobardial v. Baja Sheo Baksh Singh (I.L.R., 
9 Cal., 439; L.R., 9 I A., 197) distinguishable, inasmuch as it related to Act X 
of 1877, a. 13, but also on the ground that the principle on which it was decided 
had reference to the pecuniary limit of the jurisdiction exercised by a Subor¬ 
dinate Court—a limit which in that case would have excluded from the cog¬ 
nizance of the first Court the question that was tried in the second. But here 
the rent case was one in which the Munsiff had jurisdiction to try the very 
question upon the decision of which the adjudication in the present suit must 
ddpend. It mattered not that the Court, into which this question had come 
for investigation a second time, had a jurisdiction more extended [308] 
than that of the Court which had already tried the question. It had 
been raised as a question of title in the rent suit; and the Munsiff not only 
had jurisdiction, but was bound to try the issue as to the separation of the 
brothers. Suits for rent had been heard between 1869 and 1869 by Deputy 
Collectors under Act X of 1859, with the right of intervention secured to 
adverse claimants of rent, and a proviso that the decision should not affect title. 
When these suits were transferred back to the Civil Courts, by Beng. Act 
VIII of 1869, this proviso was not re-enacted. The decision of the Civil 
Courts, receiving its due effect, was, therefore, res judicata as to the title. 

That the effect of such a decision was to constitute res judicg,ta did not 
depend only on the construction of the Acts above referred to. That the 
judgment of a Court not competent to try the subsequent suit, on which the 
judgment might be pleaded as res judicata must nevertheless be held to be 
the judgment of a Court of competent jurisdiction, appeared from the decision 
in Flitters v. Ailfrey (L. R, 10 C. P., 29). * 

Upon the question of res judicata, counsel for the appellant were not 
called upon to reply. But their Lordships directed that the question on the 
merits (also raised by the cross-appeal), as to the finding of the High Court, 
that the brothers were joint in estate, should be argued. 

On this Mr. J, Graham, Q. C., and Mr. B. V. Doyne were heard for the 
Cross-Appellant. 

Mr. r, Cowte, Q. C., and Mr. C. W. Arathoon were heard for the Cross- 
Respondent. 

On a subsequent day, December 13th, their Lordships’ Judgment was 
deliyorad by 
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Sip S. P* ColliSP. —In this case Bun Bahadur Singh sued Mhssuraat 
Luoho Koer, the widow of his deceased brother, Murlidhar Singh, to recover 
possession of the property held by Murlidhar, on the ground that the brothers 
were joint in estate, and that he was entitled to the property by survivorship. 
The widow maintained that the brothers were separate, and claimed a Hindu 
widow’s estate in the property. She further maintained that this £306} 
question had been conclusively determined in her favour in a former suit 
between her and the plaintiff. 

The Subordinate Judge decided the plea of res jndtcata against her, but 
held in her favour that the brothers were separate in estate, and gave her a 
decree. 

The High Court determined the plea of res jvdicata in her favour, and, 
as it applied to the whole action, affirmed the decree. Nevertheless, they 
inquired into the question of fact, and held that the brothers were joint in estate. 

From this decree Bun Bahadur has appealed. 

The widow has not appealed against the decree, nor could she, because 
it is in her favour, but she has appealed against the finding that the brothers 
were joint in estate 

It may be supposed that her advisers were apprehensive lest that finding 
should be hereafter held conclusive against her, hut I his could not be soi inas* 
much as the decree was not based upon it, but was made in spite of it. If 
she had not appealed, she could have supported the decree, on the ground 
that the Court ought to have decided the question of separation in her favour. 
But inasmuch as no objection has been taken at the bar to her cross-appeal, 
and as (the appeals being consolidated) practically the inquiry would have 
taken the samecourse, and the costs would have been nearly the same, whether 
she had appealed or not, their Lordships are not disposed, under tlie peculiar 
circumstances of the case, themselves to take the objection. 

The question of res judicata arose in this way - 

After the death of her husband she applied for a certificate, under Act 
XXVII of 1860, enabling her to collect the debts of her husband. This 
application was opposed bv the plaintiff, who set up the case of joint owner¬ 
ship, on which he now relies A certificate was granted to her, and the grant 
was confirmed on appeal. 

Though this proceeding has been relied upon by her as constituting res 
judicata, counsel at their Lordships’ Bar have not argued that it has this 
effect, inasmuch as the on^y question to be determined in this proceeding is 
one of representation, not otherwise of title. 

Subsequently she brought (in 1874) a suit in the Court of the Munsiff 
against a tenant for the recovery of rent, to the amount of Bs. 53. [307] 

Bun Bahadur intervenSd, asserting precisely the same title to the pro¬ 
perty of his brother as he sets up in the present suit, viz., joint interest and 
ownership. An issue was framed in these terms :— 

“ Did the plaintiff or her deceased hunband realize the rent of the 8 annas separately and 
in a state of separation before this, or did the plaintiff’s husband during his lifetime reali/o 
the rent with Bun Bahddur jointly, and after him did Bun Bahadur alone receive rent of the 
entire 16 annas ? ” 

Witnesses were called on both sides, and the Munsiff decided in favour of 
the present defendant. 

On Appeal to the Subordinate Judge the decision was affirmed. 
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The jurisdiction of the Court of the Munsiff is limited to Bs. 1,000. The 
only appeal from it is to the District Court, from which there is only a special 
appeal, on points of law, to the High Court. 

By Act X of 1859, exclusive iurisdiotion was conferred on Collectors to 
determine rent suits, with an express limitatipn of their power in cases of 
intervention (s. 77) to determine the “ actual receipt and enjoyment of the 
rent,” with a provision that their decisions should not affect tirie. 

By Act VIII of 1869, s, 33 (of the Lieutenant-Governor of Bengal in 
Council), rent suits were re-transferred to the ordinary tribunals, to be regu¬ 
lated like other actions, by the Code of Civil Procedure (Act VIII of 1859) 
without any re-enactment of the limitation which had been imposed on the 
jurisdiction of the Collector. 

It has been contended on behalf of the defendant that this being so the 
Munsiff had jurisdiction to try the question of title if it were necessary for the 
purpose of determining to whom rent was due, and that the plaintiff, having 
intervened and raised an issue directly involving the question of title, is bound 
bv the judgment. 

This is the opinion of the High Court. 

Their Lordships regard it as having been decided that such a judgment as 
that of the Munsifif is not conclusive. 

The Indian Act in force relative to estoppel by res jttdicata [ 808 ] was at 
the time of the institution of this suit Act VIII of 1859, s 2, which is in these 
terms:— 

“ The Civil Gourte shall not take cognizance of any suit brought on a cause of action 
which shall have been heard and determined by a Court of competent jurisdiction in a former 
suit between the same parties or between parties under whom they claim ’' 

With reference to this enactment it has been observed by the Board 
[Soorjomonee Dayee v, Saddanand Mohapatter, 12 B. L. E., 304]:— 

“ Their Lordships are of opinion that the term cause of action is to be construed rather 
with reference to the substance than to the form of action, . . and that this clause ut 

the Code of Procedure would by no means prevent the operation of the general law relating to 
res judicata founded on the principle nemo debet bisvexaripto eadem causa.” 

The same view has since been expressed by this Board, Krishna BeJiari 
Boy v. Brojeswari Chcnodrance (L. R., 21. A., 283 , I. L. R , 1 Oal., 144). 

A similar view had been expressed by Sir BaBNBS PEACOCK, then Chief 
•fustioe of Bengal, in the well-known case of Mmsamat Edun v. Mussumai 
Bechun (8 W. R., F. B , 175). 

He there adopted the definition of judgments conclusive by way of estop¬ 
pel given by De Ghey, C J., m the Duchess of Kingston’s case, in answer to 
questions put by the House of Lords. '* The judgment of a Court of concur¬ 

rent jurisdiction directly upon the point is as a plea, a bar, or as evidence, con¬ 
clusive between the same parties upon the same matter directly in question in 
another Court,” and Sir Barnes Peacock proceeded thus to define “ concurrent 
jurisdiction ” :— # * 

“ In order to make the decision of one Court final and conclusive in 
another Court, it must be the decision of a Court wihioh would have had 
jurisdiction over the matter in the subsequent suit in which the first decision 
is given in evidence as conclusive.” 

This doctrine has been expressly affirmed in a receift case before this 
Bosjid [Mmr Baghobardial v. Bafah Sheo Baksh Singh (L. R., 9 I. A., 197 ; 
I. L. R., 9 Cal., 439)] decided since the judgment appealed against. 
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It is true that when the suit in this last-nsentioned case was [309] brought 
the governing statute as to res judtcata was Act X of 1877, s. 13, whioh is in 
these terms :— 

‘ ‘ No Court shall try any suit or issue in which the matter directly and substantially in 
issue has been heard and finally determined by a Court of competent jurisdiction in a former 
suit between the same parties, or the parties under whom they or any of them claun, liti* 
gating under the same title." 

But their Lordships state that if the ease had arisen under the law as it 
existed before the statute, consisting of the previous somewhat imperfect statute 
supplemented by the general law, their decision would have been the same, and 
they do not construe the Act of 1877 as having altered the law. 

A suit for interest amounting to Es 1,600, on a bond for Bs. 12,000, was 
brought in the Court of an Assistant Commissioner, whose jurisdiction was 
limited to Rs. 6,000 , the Assistant Commissioner held that the real amount for 
which the bond was given was Ra. 4,790, and not Rs. 12,000, and, interest on 
the smaller sum having been overpaid, dismissed the suit. 

It was held that his judgment was not res judicata as to the amount for 
which the bond was given, inasmuch as this amount was beyond the limits 
of his jurisdiction. 

Their Lordships approve of the statement of the law by Sir Babnes PEA¬ 
COCK above quoted, and proceed to observe “ In their Lordships’ opinion 
“ it would not be proper that the decision of a Munsiff upon (for instance) the 
" validity of a will or of an adoption, in a suit for a small portion of the 
“ property affected by it, should be conclusive in a suit before a District Judge 
“ or in the High Court, for property of a large amount, the title to which 

“ might depend upon the will or adoption. by taking concurrent juris- 

“ diction to mean concurrent as regards pecuniary limit as well as the subjeot- 
" matter, this evil or inconvenience is avoided.” 

If this construction of the law were not adopted, the lowest Court in 
India might determine finally, and without appeal to the High Court, the title 
to the greatest estate in the Indian Empire 

Assuming, therefore, that the question of title was directly raised in the 
rent suit, their Lordships are of opinion that the judgment in that suit is not 
conclusive in this. 

[810] Having regard, however, to the subject-matter of the suit, to the 
form of the issue (which has been above set out), and to some expressions of 
the learned Judge, their Lordships are further of opinion that the question of 
title was no more than incidental and subsidiary to the main question, viz., 
whether any and what rent was due from the tenant, and that on this ground 
also the judgment was not conclusive. ^ 

It now becomes necesgary to consider the question of fact whether at the 
death of Murlidhar the brothers were joint or separate in estate. Their Lord¬ 
ships agree with the observation of the High Court that the tendency of the 
Oouits in this country, to presume a tenancy in common rather than a joint 
tenancy has no application to Indian tenures, where the presumption is 
generally the reverse.^ 

Although the judgment in the rent suit is not conclusive, still their Lord¬ 
ships cannot help attaching some weight to the decisions of the Munsiff and the 
Bnbordinate Judge, both Natives, who heard the same case as that now before 
us and a good deal of the same evidence. It may be added that the judgment 
in the eeii^oate suit, in which the plaintiff set up the same case was the same; 
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it was th6 same, also, and the case and evidence much the same, in a proceeding 
before a Magistrate requiring the plaintiff to enter into recognizances to keep 
the peace. All the Native Judges who have heard the case-—and it has been 
heard by them four times—have concurred in their judgment upon it. 

' The following facts require to be stated in order to the understanding of 
the merits of the case. Bishen Singh was the father of the plaintiff and of 
Murlidhar ; the three together with a grandson formed a joint Hindu family. 
Bishen was the reversionary heir to the Eaj of Tikari, the estates appertaining 
to which had descended to two brothers, Hetnarain and Modenarain, the 
former of whom owned 9 annas, the latter 7 annas. Both brothers had died ; 
Hetnarain leaving a widow. Rani Inderjif, who adopted a son Kamakishen , 
Modenarain leaving two childless widows. Inderjit (called m the case “ the 
Maharani ”) had granted to Bishen a mokurratt lease of a considerable quantity 
of land, which formed the greater part of the joint property of the father and 
his two sons. Some time in 1860 or [811] 1861, Bishen left his home on 
a religious pilgrimage, his whereabouts were long unknown, be was vainly 
sought by his sons, and did not return until about 1868 

During his absence the following occurrences took place His two sons 
brought a suit in his name under the alleged authority of an am-niuktarnama 
from him against the Maharani, her adopted son, and the widows of Modenarain, 
disputing the adoption and claiming possession of 9 annas of the property, and 
a-declaration of right to 7 annas. That suit had been dismissed in the District 
Court, and again on appeal in the High Court, on the ground that the am- 
muktarnama was not genuine. 

The Maharani had, on the mokwrari rent not being paid, seized the pro¬ 
perty, put it up for sale, and bought it herself 

It is further alleged bv the defendant, and denied by the plaintiff', that the 
brothers separated in estate in 1862 or 1863 (Pash 1260) 

It may be as well to say at once that their Lordships agree with both 
Courts that separation at this time (as alleged on the written statement of 
defendant) is not satisfactorily proved, indeed, whatever might have been the 
desire of the brothers to live and act separ atelv, they could not effect a partition 
of the family property without the consent of their father , but if the father on 
his return was informed of their desire to separate, this may have influenced 
his action in the transaction which has now to be referred to. 

The suit of the sons having been dismissed upon the ground that it was 
brought without their father’s authority, he was in no way bound by the result, 
and might have instituted a similar suit himself. Under these (fircumstances, 
he came to an arrangement with the Maharani and Ramkishen, which is stated 
by the defendant to lie as follows •— 

Bishen was to admit the adoption and relinquish all claim to the 9 annas, 
insisting only on his claim in reversion to the 7 aftnas And in consideration 
of this the Maharani and Ramkishen were to re-grant the land (in Patna dis¬ 
trict), the subject of the former nioknrrari, together with other lajpds in Gaya 
by another mokurran Bishen, however, having devoted himself to a religious 
life, desired to relinquisli [312] his property to his sons, whom he described as 
" men of this world,” in equal and separate shares , but^ according to the inve¬ 
terate practice of Hindus, desired this to be done in the form of grants to fursi- 
davSf one fursidat in each grant to be the servant of and to represent one of 
his sons, the othet fursidar the other son. His reason for this is said to have 
bron to defeat any claim against them by one Munshi Amir Ali, who had 
advanced the money to conduct the suit which has been mentioned. 
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la pursuance of this arrangement Bishen executed two ladcm ikfarwfnas, 
in very nearly the same terms, on 2nd August 1868. 

He therein states that he undertook a long pilgrimage after the death 
Hetnarain, and proceeds ; Having gone to different tiruths I was so deeply 
engaged in the worship of God that there remained no knowledge of the 
cireomstanous of my native place.” He alleges that on his return he found that 
improper use had been made of his name by his sons in their suit, repudiates that 
suit, and renounces all claim to the 9 annas share held by Bamkishen, whose 
adoption be admits, retaining only his claim in reversion to the 7 annas; this 
instrument was executed also by his sons. 

Whereupon the Maharani and Bamkishen execute on the same day 
another ladavt tkramama, admitting his reversionary claim to 7 annas. 

The mokurrari pottahs follow on the Ith of August 1868. 

That relating to Gaya confers on Bunwari Bawat and Kewal Bawat 
certain property of large extent, ” from generation after generation, at the 
definite and consolidated annual uniform jama of Bs. 1,709 in equal shares.” 
That relating to P&tna is to the same effect, the grant being to Mitan Bawat 
and Ducki Bawat. These grants are made by the Maharani and confirmed 
by Bamkishen The grantees are household slaves, and it is admitted on both 
sides that they were fursidars. It therefore becomes necessary to go behind 
the deeds and ascertain the true nature of the transaction. 

The view of the defendant has been stated, viz., that the two brothers 
were the real mokurraridars, and were to hold separately 

That of the plaintiff is that they w’ere the real mokmrartdars and were to 
hold jointly. 

[313] The High Court are of opinion that Bishen was the real mokuira- 
ridar, a case set up by neither party 

The defendant called the Maharani, the only surviving principal of the 
transaction except the plaintiff, Bamkishen having died before the evidence 
was taken in this suit. But the Maharani and Bamkishen had both given 
evidence for the defendant in the certificate and rent suits, and their depositions 
are on the record. They are witnesses of high station, having no interest in 
the cause, speaking of transactions in which they were principal parties, their 
evidence is clear, throughout consistent, and appears to their Lordships con¬ 
clusive, unless it be wilfully false. 

The Maharani deposes .— 

“ Both Babu Hun Bahadur Biugh and Babu Murlidhar Bmgh were vtokurrandars m equal 
sharob, i e., at the time of taking the mokvrrmt Babu Bishen Singh had divided the property 
to both the above Babu.s in equal sharob, that the brothen, might not fall out with each other, 
and with thib view the name of a man of each of them wab entered fictitiously m the mokvr- 
ran. . . . Babu Bun Baliadur Singh and Babu Murlidhar Singh were separate, and 

therefore the name of a man of each of them was mentioned fictitiously." 

It is twie that the furstdarf^gme evidence on behalf of Bun Bahadur, the 
more powerful party (as he has acquired by purchase from the widows of 
Modenarain a present interest to the amount of 7 annas in the Baj), that thjsy 
were slaves of Bishen, but, in their Lordships' opinion, this evidence cannot 
countervail the much stronger evidence that each was the slave of one of the 
brothers. 

The Mahaorani further states that Bishen bad told bar that the 
" two brothers were Siting with each other ; he had made a partition between them." 
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Bamkishen sfeatos:— 

“ At the time ot taking the mokurran, Babn Bishen Singh took it in the name of Kawal 
Baiwat» servant of Bun Bahadur Singh, and in the name oi Banwari Bawat, servant of 
Murlidhar Singh. The Bawats are not the real parties. Babus Bun Bahadur Singh and 
Mnrlidhar Singh were mokurrartdars m equal shares . For this reason it was taken 

in the names of the servants of the two persons, that no dispute should arise between the two 
persons.” 

Again:— 

” Babu Bishen Singh took tbe mokurrari for Babu Run Bahadur and Babu Murlidhar 
At the consultation held on that and other subjects of [ 814 ] jama and the selection of mokur- 
ran moujahs, Bun Bahadur and Murlidhar were both present Babu Bishen Singh was the 
person who actually took the mokurrari " 

On being asked— 

“ How came you to know that Babu Bishen Singh made over the mokurrari to Babus 
Bun Bahadur and Murlidhar 

The witness answered, 

“ I know, having been told by Bishen Singh and Bun Bahadur and Murlidhar." 

In other parts of their evidence these statements are in substance repeated. 

Bun Bahadur was called as a witness, and, although he in general terms 
denied that there was a separation between him and his brother, he gave no 
evidence with respect to the above transaction, at which Bamkishen alleged 
he was present, nor did he deny having said to Bamkishen what Bamkishen 
deposed to. The rest of his evidence may be described as mainly consisting of 
witnesses who deposed that the brothers lived and messed jointly, against 
whom a nearly equal number of witnesses for the defendant may be set off who 
deposed that they lived and messed separately 

The evidence of the Maharani and Bamkishen is confirmed by Hafiz Syed 
Ahmed Beza, a pleader and zaraindar, who appears to have long been on inti¬ 
mate terms with the two brothers, and gives the same version of the transaction. 
He says Babu Bishen Singh said “these men are of the world ”, therefore, 
according to his wish, the mokurrari was granted to Bun Bahadur and Murlidhar 
in the fictitious names of other persons, and he speaks to the negotiations at 
the time of the preparation of the deed. 

. Soon after the completion of the transaction Bishen Singh retired to 
Benares, where he died. 

The evidence of the Maharani and Bamkishen, though accepted by the 
Sub-Judge, has been discredited by the High Court, that of Beza, cm whom the 
Subordinato Judge placed much reliance, has been altogether discarded. 

With respect to the Maharani and Bamkishen, the High Court observe: 
” They, no doubt, have deposed to statements made by Bishen Singh, Bun 
“ Bahadur, and Murlidhar admitting separation , [SIS] ut we think their 
“ evidence in this respect, though important, must be taken with very great 
“ reserve. They were both witnesses in the rent suit, and it is not,often that 
“ in a suit of that character people of their skanding come forward to give 
" evidence, unless they have a strong feeling in the matter. Beading their 
“ evidence we find, in our opinion, a strong bias in favour of the defendant.” 

Their Lordships are unable to concur in these observations. 

If the Maharani and her son knew and were able to prove that Bun 
Bahadur was setting up a false case against his brother’s widow, it appears to 
their Lordships gret^ly to their credit, instead of their discredit, that they 
should ov«tsome their reluctance to give evidence in order to protect her. 
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Bias in a witness may be inferred from his^being found to mis-state faotsi from 
his telling monstrous or improbable stories, or showing maUcious temper 
against one of the parties. But nothing of that kind can be imputed to either 
of these witnesses. They appear to have answered the questions put to them 
straightforwardly, and their Lordships are unable to detect bias in their 
evidence unless it is to be inferred from the fact that the evidence tells strongly 
against the plaintiff, but to infer this is to beg the question in dispute. 

Another reason fm- discrediting the Maharani is that the plaintiff had 
declared his intention, and instituted a suit, to set aside the compromise, 
whereby it is assumed that he had incurred her hostility 

The answer to this is, that she had given substantially the same evidence 
in the rent suit, before he had declared such an intention. 

With respect to Syed Ahmed Beza, the High Court observe 
“ The Subordinate Judge has relied on tho following statement by the witness . ‘At the 
time of the execution of the mokurrari, there was a talk between Run Bahadur and Muriidhar, 
with respect to the mention of the names of the benarnt persons, each enquired of the other 
which of his men would stand benamxdar for him At last the names of those nominated 
by each of them were entered ’ But the Subordmate Judge has failed to consider this 
gentleman’s statement in cross examination, ‘ I do not rocolleot whether I had made a draft 
of the mokurrari pottah in favour of the plaintiff and Murlidhar I do not know where tha,t 
deed was engrossed in stamp or where it was signed, but several had witnessed it here. 
When the deed was written and read I was not at Tikari (the place of execution) , C^16] wheh 
the deed was presented to our signature as witnesses there was no mention made as to whose 
benamviars are tho persons whose names are mentioned in the deed.’ 

“ So this gentleman contradicts himself, and though practising as a vakil seems wilfully 
to have followed the too common custom of this country of attesting a deed subsequently and 
at a different place to its execution.” 

For these reasons they place no reliance whatever on his evidence. 

The High Court suppose Beza to have been a witness to one of the 
mokurran pottahs, but this is a mistake . he A'as a witness only to the ladavt 
tkrarnamas , tiierefore the accusation of having witnessed a deed where it was 
not executed, together with the contradiction in his evidence, disappear. But 
even if the supposed contradictory statements related to the same deed, they 
seem by no means irreconcileable. The consultation as to the choice of 
benamidars must almost necessarily have been before the actual execution of 
the document, and the witness, speaking of a transaction many years ago, may 
well have meant by “ the time of execution of a deed,” the time when it was 
being prepared for execution 

Their liordships regard it as dangerous for a Court of Appeal to reject an 
important and respectable witness, who has been believed by the Court who 
heard his evidence, on some supposed discrepancy in the record of it which did 
not occur to that Court, and which, if his attention had been called to it, he 
might have been able easily to explain 

Their Lordships adopt the evidence of these witnesses as credible and 
unoontradfetod as to the circv.mstanqes attending the grant of the mokurrann 
pottahs, which they regard as the crucial point in the case, and are of opinion 
that whether the brqthers had or had not separated, or attempted to separate, 
before, they received the mokurrart grants m severalty, and were separate from 
that time. 

The rest of the evidence is mainly in accordance with this view. With 
r^pect to the relations of the brothers, and the dealing with the property 
between the execution of the pottahs and the death of Murlidhar in February 
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1872. it ifi enough to say that in the opinion of their Lordships the evidence 
of the defendant preponderates, proof is given of separate payments by 
[817] some tenants, and separate receipts, and some jumma-waail-bakt papers 
are produced by tenants showing that they held under separate landlords 

Their Lordships cannot concur with the High Court in accusing the 
defendant of “ manufacturing ” certain jtimma-wmil papers , the rent accounts, 
not having been made up for the last years of her husband’s life, were made 
up by her directions after his death, but there was no attempt to represent 
them as other than they were, nor do they appear to have been relied upon by 
her; the term “ manufacture ” is not applicable to them. 

After Murlidhar’s death there is no question that his widow remained for 
more than two years in possession of her late husband’s share of the property 
undisputed by Run Bahadur till her application for a certificate in 1874, when, 
for the first time, he set up his present case During that time Run Bahadur 
only claimed the right to deal with his own half-share. he raised money on 
mortgages of that half-share only , he brought several actions in the name of 
Ducki Rawat, his furstdar, in respect of that share only, in the plaints to 
which actions it is stated that the property was held in -separate moieties. 
He let 2 annas of certain property in which he and his late brother had held 
4 annas, leaving the widow to deal with the remaining 2 annas Indeed, the 
High Court find, in agreement on this point with the lower Court, that, after 
Murlidhar’s death, the plaintiff and defendant enjoyed the property separately. 
But the High Court explain this by the supposition that “ Run Bahadur, who 
“seems to have been a somewhat easy-going person, was willing that the 
“defendant should enjoy the 8 annas by way of maintenance.” 

An “ easy-going person ” appears an expression singularly inapplicable to 
a man who was bound over to keep the peace towards the widow on account 
of continued oppression and cruelty It is to be observed that this was not 
his case—that he denied the fact of her possession which has been found by 
both Courts against him 

Their Lordships adopt the view of the Subordinate Judge, who observes . 
“ After the death of Murlidhar Singh, Run Bahadur Singh, for some time 
“ considering him separate, took proceedings only in respect of a moiety ” 

[318] For these reasons their Lordships are of opinion that the direct 
evidence of the transaction in 1868, the form of the grant, “in equal shares,” 
and the subsequent dealing with the property—all point to the conclusion that 
the brothers were separate at and before the death of Murlidhar , that conse¬ 
quently the finding on this question of the Subordinate Judge was right, and 
that of the High Court was wrong. Therefore, although the defendant is not 
entitled to a decree on the issue of les judicata on which the High Court have 
given it her, she is entitled to a decree on the issue of separation of estate, and 
the decree in her favour win stand. The only order which their Lordships 
can humbly advise* Her Majesty to make is, that the decree be affirmed, and 
both appeals dismissed. As the defendant has succ,eeded on the merits of the 
case, she should have the costs of these appeals and the costs of the appeals to 
the High Court. 

Solicitor for the Appellant. Mr. T. L. Wt\son. • 

Solicitors for the Respondent ‘ Messrs. Watkim d Lattey. 

- Ajipeals dtsmissed. 

NOTES. 

[I. * SE8 JUDICATA ’—THE COMPETENCY OF THE COURTS—THE TEST OF CONCUR- 
BENT JURISDICTION— 

The test of concurrency has regard to the pecuniary limits as well as subject-matter 
(1900) 24 Bom., 456 (value of instsdments causing difference); (1894) 16 All., 183. 
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Concurrenoy — 

Thus, although the CSourt has jurisiSotion over the mortage, the subsequent augmaU'* 
tation of interest might make a diffeianoe:—(1905) 29 Mad., 65. In order to establish the 
plea of res judicata the Court which decided the former suit must have been such a Court 
as would have been competent to try and decide not only the particular matter in issue, but 
the subsequent suit itself in which the issue is subsequently raised;—(1908) 85 Cal., 363: 
12 C.W.N., 359 . 7 C.L.J., 470, citing 29 Cal., 707. 

Although the decision of the Appellate Court overrides that of the Original Court, the 
hnding of the Appellate Court is, for the purposes of res judicata, the same as that of the 
Original Court.—25 Cal., 571 at 576 

The competency of the first Court to try the subsequent suit is to be ascertained with 
reference to itself—not by reference to the Appellate Court —(1897) 25 Cal , 571 at 676 ; 
(23 Cal., 415,8 Mad., 83,11 Cal., 301). 

The test of appealability in the same way is no longer applied .—C.P.C., 1908, sec. 11. 
Exp. ; (1898) 25 Cal., 571; see also at 577 ; contra (1884) 9 Bom , 80 

The judgment in a suit which decides merely questions of rent—in other words, a rent- 
suit—pronounced by a Court not having jurisdiction to decide the question of title to the 
property itself, cannot bo regarded as amounting to les judicata in a subsequent suit brought 
to decide the question of title to that property.—(1897) 3 C.W.N., 202 ; 24 Cal., 569. 

[ II. RES JUDICATA—THE NATURE OF THE SUIT— 

In (1897) 25 Cal , 136, the question in the first rent-suit was whether certain land was 
mal or laJcheraj. In holding that the decision was res judicata in a subsequent suit, BanBBJEB, 
J., observed* “No doubt there are certain observations in the judgment of their Lordships of 
the Privy Council in the case of Run Bahadur v. Lucho Koer, which apparently lend some 
support to the plaintiff’s contention , but then a subsequent decision of the Privy Council in 
the case of 15 Cal., 756, clearly shows that the mere fact of the former suit, in which the 
question of title is determined, being a rent-suit, does not prevent that determination 
from operating as res .judiccfa in a subsequent suit brought for the establishment of title. 
Their Lordships in the last-mentioned case observe . ‘ Badha Madhab now comes to redeem ; 
but the right to redeem rests on precisely the same ground hs the right to rent was rested. 
In each case, the question is equally—who is the true representative of Matangini '> Therefore, 
their Lordships conceive that the matter was expressly decided by the High Court in the rent- 
suit.’” 

In the same case Banebjeb, J., distinguished 24 Cal., 569 . “ There the issue tried in 
the former suit was, what was the share of the rent to which the plaintiff was entitled ; 
whereas the issue raised in the subsequent suit was, what was the share of the property to 
which the plaiptiff was entitled ; ’’ and the two questions were not identical. 

In (1907) 9 C. L. J., 493, it was held that the primary issue in a rent-suit being whether 
the rent claimed for the particular period was due, and the suit being dismissed as no amount 
was found due by the defendant to the plamtiff, a further declaration by the Court fdiat the 
land was hold subject to psym^t of rent was only incidental and could not operate as res 
judicata in a subsequent suit inter partes for assessment of rent. 

Where m a suit for rent the defendant demos the relationship of J landlord and tenant and 
either sets up the title of a third pe^n to the land for which rent is claimed, or pleads that 
she is not in occupation of the land, or that the tenancy which existed has expired, the only 
materia! issue to be decided in the first suit is whether the relationship of landlord and tenant 
subsisted between the parties for the period covered by the suit, and the issue, if any, raised as 
to tiw title to the land is an incidental mr collateral issue not necessary for the doniaton of the 
suit; therefore, the adjudication on this latter issue cannot operate as res judicata in a sidtoe- 
jqueat suit between the parties tot the establishment of title to the land (24 Cal., 569; 11 Gal., 
901; 26 Gail 428); but wlrare m a rent-suit the alleged tenant denies the plaintiff's titie to 
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tlie land and sel up bis own title to the same, the issue as to the title to the land becomes 
a substantial issue in the suit, and the decision of the Court on the question of title becomes 
res judicata in a subsequent suit between the parties for establishment of title to the land 
(31 W. B., 849 , 16 Cal , 756; 26 Cal , 136)(1906) 10 C. W. N., 820. See also (1910) 
7 I. Cm 16 (Cal.); (1895) 18 AU., 59. 

Order in execution —Validity of the same sale deed brought in question in execution first 
with reference to one property was held to bo no res judicata with reference to the other pro¬ 
perty (1889) 14 Bom , 206. 

.II. REB JUDICATA—THE NATURE OF THE FINDINOB— 

What was essential to the decision is res -judicata in a subsequent suit, notwithstanding 
that there might have been no express finding thereon , the rule of ‘ might and ought ’ would 
apply ; the whole subject is fully dealt with in the judgment of SUNDABA lYKB, J., in (1912) 
38 M L.J., 543, P. B , on L. P. appeal from 21 M.L J., 344 

As to when finding upon several issues are res judicata, see (1897) 24 Cal , 900, explaining 
(1895) 17 All., 174 , see also 24 Cal , 908 at 929 , (1893) 18 Bom., 597. 

Findings which are not the basis of the decision are not res judiccdn 
A finding, in a suit in ejectment, that the tenure was not permanent, was held not res 
judicata, in a subsequent suit for the same purpose, when the former suit had heed dismissed 
for want of notice to quit —(1886) 1.3 Cal , 17 , see also (1891) 18 Cal., 647. 

First suit was on plaintiff’s showing dismissed as premature, though defendant had 
pleaded the bar of limitation , held not les judicata .—(1909) 15 I. C , 890. 

Where the decree does not proceed upon certain findings, but is passed ‘ m spite of them' 
as it were, these findings generally have not the effect of res judicata —(1907) 36 Cal., 193 
at 218 5 C. L J., 611 at628 . (1886) 13Cal , 17 , (1891) 18 Cal., 647 , (1897) 24 Cal , 900 ; 

(1903) 14 M L J , 281 

As the order refusing the appliea,tion for execution which was the order disposing of the 
execution proceeding instituted was not based upon the order disallowing the judgment- 
debtors ‘ objection, but was made iii spite of it, the order, disallowing the judgraent-debtora ’ 
objection, cannot be held to be conclusive against them —(1900) 5 C W N , 80 . 
28 Gal., 122. 

A finding, in spite of which a decree is passed, may not be res judicata but may be still 
evidence in a subsequent suit; the Court may find on all the issues even though some may be 
enough to dispose of all —(1904)9 C W. N., 60 

IV. EVIDENCE—ADMIBBIBILITY OF JUDGMENTS— 

Findings may be evidence, though not les judicata —(1896) 23 Cal , 693 ; (1889) 12 All., 
1 ; (1904) 9 C W. N., 60 See the notes to 6 Cal , 171, in the Law Reports Reprints 

V APPRECIATION OF EVIDENCE- 

“ Their Lordships are unable to detect bias in their evidence unless it is to be inferred 
from the fact that the evidence tells stronglj against the plaintiff, but to infer this is to beg 
the question m dispute”—(1884) 11 Cal , 301 at 315. 

To disbelieve a witness because bis evidence tolls in favour of the party who has called and 
examined him and against the adverse party is, in the language of the Privy Council in 12 l.A.^ 
83, ‘‘ to beg the question in dispute ” .—(1907) 9 Bom L R., 393 ] 
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PRIVY COUNCIL. 

The 18th and 19th November and 3rd, 6th and 6th December, 1884. 

Present ; 

At the first hearing of this appeal : Lord Fitzgerald, Sir B. Peacock, 
Sir R. P. Collier, Sir R. Couch and Sib A. Hobhouse. 

At the second heartng ■ LORD FITZGERALD, SiR B. PEACOCK, 

Sir M. E. Smith and Sir A. Hobhouse. 

During part of the argument Thb Lord CHANCELLOR (The EaRL of 

Selborne) was present. 


Thakur Rohan Singh.Defendant 

versus 

• Thakur Surat Singh.Plaintiff. 


[On appeal from the Court of the Judicial Commissioner of Oudh.] 

Tenancy under the Taluqdari Settlement —“ Oudh Sub-settlement Act,” 
XXVI of 1S66 — Tenancy-at-will—Bight of resumption — 

Absence of under-proprietary right. 

At the confiHcation and restoration of Oudh lands m 1858, it was intended to settle 
and restore, under regulation, to the taluqdars, with certain excep-P19]tions, the taluqdarn’ 
rights, and also to protect, as far an was necessary by sub-settlement or otherwise, the existing 
rights of the occupiers, but there is nothing to show any intention to advance beyond what 
the rights weie at the time. 

Where the relation of taluqdar and tenant, at a rent of land within a taluq, has been 
shown to have existed at that date, and since the tenant cannot defeat the taluqdar’s right of 
resumption on due notice, notwithstanding a lengthened duration of tenancy, either on the 
ground that, by reason of this state of things having brought him within the meaning of para, 
3 of the schedule to Act XXYl of 1866, he is entitled to an under-proprietary right, or on the 
ground that tune and undisturbed enjoyment have ripened his holding into a species of 
ownership. 

The issues between the parties raising only the question of some form of proprietary right, 
still, if the tenant had shown any right whatever to remain undisturbed by the taluqdar, such 
right would have bean considered on this appeal, and would have received effect. 

The allegation of a grant in perpetuity in 1826 at a rent to be varied according to the amount 
of revenue payable by the taluqdar, not having been proved, but the existence and origin of a 
tenancy having been shown at a rent, paid down to the commencement of the suit. Held, 
that length of enjoyment, coupled with such payment of rent, could give no greater force to 
the tenant’s right than it originally possessed 

Appeal fjom a decree (19th March 1883) of the Judicial Commissioner of 
Oudh, reversing a decree (6th May 1882) of the District Judge of Faizabad. 

On this appeal, which arose out of a claim brought by the respondent 
against the appellant to recover possession of villages Newada and Gadiana in 
the Hardot District, the principal questions were, whether or not the appellant 
was entitled to hold the villages as against the respondent, in whose taluq they 
were situate, in virtue of an under-proprietary right within the meaning of the 
“ Oudh Sub-settlement Act,” XXVI of 1866, or to hold them in any other 
ptfrmanent tenure, whereby he could defeat the right of the taluqdar to evict 
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him on notiM. The taluqdar, Thakur Bharat Singh, was brother of the plain¬ 
tiff in the suit, the latter exercising his rights under a deed of gift of August 
1878; and the villages were in the possession of the defendant, Thakur Bohan 
Singh, in succession to his uncle Kesri Singh, who, in the year 1826 (1233 
Tasli), obtained them from the then taluqdar, Gunga Singh, on terms which, 
save as to the rent, were [320] disputed in this suit, but under which the uncle 
and nephew had continually held the villages from that date 

During settlement operations in Oudh no claim to the under-proprietary 
right in these villages was made, but in 1865, at the regular settlement, the 
revenue on the taluq having been raised, the amount of rent to be paid by the 
appellant was increased from Bs 1,454 to Bs. 1,628. In 1880 steps were taken 
that led to this suit. The plaintiff required the defendant to quit possession, 
and afterwards entered upon the villages Upon this the defendant obtained 
an order for the restoration of possession under Act XIX of 1868. 

The issues raised questions as to the nature of the holding obtained by 
Kesri Singh in 1826, whether it was an under-proprietary tenure, either by 
way of “ marwat ” (a holding granted to the relations ol retainers killed in 
battle) or otherwise originating, and whether the holding was “ a tenure 
maintainable under the present law ” 

The District Judge of Eaizabad who heard the suit decided in favour of the 
defendant, giving his reasons thus 

“ I consider it proved beyond doubt—and it is not denied by the plaintiff— 
“ that Kesri Singh and Bohan Singh between them have held Newada and 
“ Gadiana for fifty years or more, enjoying all the zamindari dues, and paying 
“ to the taluqdar so little that they have taken by far the larger portion of the 
profits. For instance, the present state of affairs is that the defendant pays 
“ Bs. 1,628 out of a rent-roll of Rs 3,464 

“ Of Rs. 1,628, the taluqdar-plamtiff has to pay Government Rs. 1,022. 

“ There can be no doubt that the tenure has been most favourable to Kesri 
“ Singh and Rohan Singh The main, difficulty in this case is to determine 
“ whether the defendant has acquired an under-proprietary right or not. 

“ The position of parties has been changed by annexation. The defendant 
“ would probably have held on foi many years to come , at the same time he 
" would have had no redress in the Nawabi had the taluqdar ejected him. 

“ Defendant’s witnesses depose to this being a vuirwai grant, but 1 do 
“ not consider this proved I rather find that Kesri Singh [321] .was given a 
“ favourable lease in return for active service performed by his father Himmat 
“ Singh and himself 

“ The taluqdar of the day, Bhabuti Singh, was careful not to commit him- 
" self to any promise in writing, which he would ha;/e done if this had been an 
“ ordinary marwat grant Kesri Singh appears to have been uncertain of his 
“title, because he permitted the taluqdar to raise his lease in 1865 from 
“ Rs. 1,454 to Rs. 1,628, and also because hp "refrained "from attempting to 
“ establish his title at the settlement 

" The evidence as to Kesri Singh having adopted Rohan Singh is meagre, 
“ but it is clear that the latter succeeded the former in the full enjoyment of 
“ this lease. 

“ The witnesses produced by the defendant are more reliable than those 
" on the plaintiff’s side. It is not usual to see witnesses in Court, like those 
“ for the plaintiff, who depose to their being entirely at the mercy of the 
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*' talnqdar, t'hough they have held leases for 50 and 60 years or moi». < Plain- 
“ tiff’s first witness, Madtur Baksh, though a resident of Newada, cultivates in 
“ the adjacent village of Kashipur, and he was most unwilling to admit the 
“ number of groves planted by the defendant. 

"The oross-examination fully established his partisan character. The 
" plaintiff’s witnesses, in fact, proved too much : they proved that their profits 
" were very small as compared with the defendant’s ; and thus that their oases 
" were not similar. 

" Defendant’s witnesses depose that the defendant wished to advance his 
" claim to a sub-settlement at the first summary settlement, but that Thaktu: 
" Bharat Singh, brother of the plaintiff and taluqdar at the time, dissuaded 
" him ; that subsequently matters were settled by the defendant agreeing to 
" pay an increased rent, namely, Bs. 1,628, the rent now paid. 

" It may be presumed from this that Thakur Bharat Singh confirmed and 
" ratified this long-standing lease. 

" However, if the defendant had sued at the regular settlement he might 
" have found para. 2 of the schedule to Act XXVI, 1866, rather awkward, for 
" a plaintiff was required to show that he had inherited ‘ not merely through 
privilege granted on account of service, or by favour of the taluqdar.’ Defen- 
" dant has clearly no title independent of the taluqdar , and the weak point of 
" his case is undoubtedly this one.” 

t322j| After referring to the decision in Drig Bijai Sing v. Gopal Dat 
Panday (I. L. B., 6 Cal., 218, L. B., 7 I. A., 17), the Judge continued as 
follows:— 

" It seems to this Court that time and undisturbed enjoyment have ripened 
" this holding into a species of ownership, and that it would be unjust to eject 
" the defendant for the purpose of redistributing the profits. The revenue 
" assessment is so low that the profits go chiefly to the defendant, and it may 
" be gnawing to the plaintiff' to submit to this ; but this result has been brought 
" about by Thakur Bharat Singh, and it is fair that the taluqdar, in under- 
“ stating his rent-roll, should not benefit by it. This matter of assessment is 
" here mentioned, because it seems the only explanation of Bharat Singh's 
“ acquiescence in the defendant’s position, unless, indeed, Thakur Bharat Singh 
“ considered it unassailable. It is remarkable that the plaintiff has not 
“ examined his brother, Thakur Bharat Singh, as a witness j, his testimony 
“ wbuld have been far more reliable than that of Madar Baksh.” 

After further comments on the evidence, the judgment concluded thus ; 

“ The defendant appears entitled to hold at the present rate, unless and 
" until the revenue assessment on these two villages be raised by Government, 
“ when the amount payable by him would be again determined.” 

The above decision vnas reversed by the Judicial Commissioner on appeal 
by the plaintiff, in the following judgment 

“ As j(he defendant is holding under the plaintiff and paying him rent, it 
was for him to prove that *he is more than a tenant. He has no lease. 
" There is no good evidence to show on what conditions the land was made 
" over to Kesri Singta It is admitted that the rent has been raised. 

" Adopting the defendant’s view of the case, the landlord, from motive of 
" gratitude, gave the villages to Kesri Singh at a low rent, and Kesri Singh and 
" his. BUooesBor have been allowed to retain the land ever since, and their rent 
" has only cmoe hem raised. This does not create an under-propri^ary tenure. 
“ Th<»e wSe no adverse possession till the defendant lately asserted that he was 
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‘‘ not ft tenant. The second danse of the sohedole to Act XXYI of 1866 bars 
“ the defendant's daim [8283 to an under-proprietary right in these villages. 

That clause requires the claimant to show that he, or the person from whom 
“ he has inhOTited, has, by virtue of his under-proprietary right, and not merely 
through privilege, granted on account of service, or by favour of the taluqdar, 
hdd such lands under contract {pukka) with some degree of continuousness 
'* since the village came into the taluqa. According to [the defendant’s own 
“ showing, Kesri Singh merely held by favour of the taluqdar. 

Mere prescription will not turn a tenant’s holding into an under- 
‘‘ proprietary tenure, and I hold that the defendant has failed to prove any 
" sort of right to the land.” 

On this appeal— 

Mr. J. G. W. Sykes, for the Api>ellant, argued that the judgment of the 
District Judge should not have been reversed. It might be supported on the 
ground that there was evidence that the villages in suit were granted in 
perpetuity, according to an arrangement between Gunga Singh, taluqdar, and 
Kesri Singh in 1826, as a compensation for the death of some relations of the 
latter, if not precisely as a manoat, still in the manner of a grant of that kind. 
If, however, Kesri Singh’s possession did not originate in such a grant, but in a 
lease “ for an unlimited term ” (as the translation of the plaint stated, probably 
meaning '* for an indefinite term”) that was either a contract, or was an 
arrangement followed by such a state of things that a contract must be 
inferred, it having resulted in a continuous occupation by Kesri Singh, and 
the appellant, as his successor in the holding, for fifty-five years, a period far 
beyond the limitation fixed for any purposes of admitting such grants to proof. 
Under-tenures, held under any arrangement from which a contract might be 
Inferred, when coupled with such lengthened possession, were within the 
definitions of sub-proprietary rights given m the rules contained in the schedule 
annexed to the " Oudh Sub-settlement Act,” XXVI of 1866, Tliat the term 
" holding under contract,” used in the second paragraph, embraced any holding 
under arrangements from which a contract might be inferred, was shown by 
Maharajah of Balrampur v Oman Pal Sinqh fL. R., 5 I, A , 225), Dng [324j| 
B%jai Sing v. Gopal Dai Panday (I L. R., 6 Cal., 218, L. R., 7 1. A., 17) in 
which latter case the judgment referring to the facts said “ From the length 
“ of his holding, which appears to be considerable, and the circumstances which 
" have been foq,nd m the case, it may fairly be inferred that he held pukka, or 
“ under contract, or at aU events under an arrangement from which a contract 
“ might be inferred.” The appellant’s holding, accordingly, fell within rule 2 
of the schedule to Act XXVI of 1866, the Oudh Sub-settlement Act,” as 
in this case there was the requisite degree of continuousness mentioned in the 
rule. These circumstances would have entitled the appellant to the under¬ 
proprietary right and to a sub-settlement had he been claimant. Therefore, he 
could resist ouster by the taluqdar. The fact, moreaver, that the rate at which 
Kesri Singh paid rent had once been raised in 1865, when the revenue payable 
by the taluqdar was increased at regular settlement, supported the defendant’s 
claim to hold at a fixed rate, that being a certain percentage on the revenue ; 
and such increase of rates paid by under-proprietors in respect of the revenue 
being within the contemplation of the rules referred to. Jdoreover, the posses¬ 
sion by the defendant of sir and nankai land as shown by the evidence, 
attoohing as these did to the proprietary right, indicating its having at one 
time existed, and entitling the holder under the third para, of Act XXVI of 
1866 to the proprietary right in the land so held, afforded a strong presumption 
in his favour as to his right to the villages. Again, the fact that Bohan Singh 
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as well as Kesri Singh had exercised zamindari (in the sense of village proprie¬ 
tary) rights over the hanjar, or waste land, in planting groves, and in other 
matters, strongly supported the defendant. Confirmatory, also, of the view 
taken by the District Jud^, was the evidence that the taluqdar, at the time of 
the regular settlement, had induced the appellant to refrain from filing his peti¬ 
tion for the ascertainment of his rights in the Settlement Court. Such an act 
on the part of the taluqdar had been held to entitle a person to all that be 
would have obtained had he filed his petition ; and as great an effect ought to be 
given to the taluqdar's having held out an inducement to the defendant to ' 
abstain from [323] proceeding as had been given to the promise of the taluqdar 
to allow a tenant to remain in possession in the case of Kishnanand Misir v. 
The Superintendent of Encumbered Estates, Mekdaona, decided by this Com¬ 
mittee on 20th May 1879. Reference was also made to Mussamat Thukratn 
Sookraj Koowar v. The Government (14 Moo. I. A., 112) , Thakoor Hardeo Bux 
V. Thakoor Jowahtr Singh (L R., 6 I. A., 161) , Baja Kishendat Bam v. Baja 
Mumtaz Ah Khan [I. L R., 5 Cal., 198 ; L. R , 6 I. A., 145 (166)] 

The interest of the defendant might be one of those which, as intimated 
in the judgment in Gown Shunker v. The Maharaja of Bulrampore (I. L. R., 

4 Gal., 839, L. R., 6 I. A., 1), although not, in the strict sense of the term, 
under-proprietary interests, were such as, nevertheless, to entitle the holder to 
a sub-settlement. The facts showed that neither Kesri Singh nor Rohan Singh 
held merely “ through privilege, on account of service or by favour of the 
taluqdar.” Lastly, if the appellant had not made out his title to he recognized 
as an under-proprietor, he was entitled to protection as holding a permanent 
tenancy. 

Mr. J. Graham, Q. G , and Mr. J T. Woodroffe, for the Respondent, argued 
that it had been rightly decided by the Judicial Commissioner that the appel¬ 
lant held only a beneficial lease, terminable at the will of the lessor, on due 
notice. The judgments of the Indian Courts, though they differed in their 
view of the law, concurred upon the finding of fact which, in effect, disposed 
of the appellant’s contention, viz., they both found that Kesri Singh did not 
in 1826 acquire an under-proprietary title to the land m suit. The possession 
was not in its inception, nor did it afterwards become, bv prescription or 
otherwise, a tenure of the character of under-proprietorship. The tenant in 
this case was neither an under-proprietor, nor was he entitled to a sub-settle¬ 
ment , the latter right being founded upon some kind of proprietary right. It 
was impossible to say that, because a lease had been granted on favourable 
terms, and had been enjoyed for a long time, there was, therefore, a presump¬ 
tion in favour of its being perpetual. On the contrary, the presumption in this 
case was in favour of the taluqdar Reference was made to Sir Maharajah 
[326] Drig Bejat Singh v. GopaL Dat Panday (12 Moo. I. A., 331). Such 
grants, as the one alleged to have been made, fell within the 52nd section of 
Act XYII of 1876. “ The Oudh Land Revenue Act,” which declared that all 
grants of land to be held al a favourable rate of rent should be liable to resump¬ 
tion, where no sanction by the Government, or the Chief Commissioner, had 
been given* to them , unless the grantor of a written instrument expressly 
agree that there should be no resumption, in which case the grant was valid 
against him during the continuance of the settlement. 

Mr. J. G. W. Sykes replied. 

Judgment having been reserved, this appeal was afterwards, on the 3rd 
December, argued again, by direction of their Lordships. 

Mr. j. G, W. Sykes, for the Appellant, argued five principal points. He 
first contended that the evidence established a grant to Kesri Singh in 1826, 
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and adverted to the general law relating to such grants in Oudh ; secondly, he 
referred to the evidence of Kesri Singh’s rights as an under-proprietor, and to 
the Circular Orders and Acts, especially the schedule to Act XXVI of 1866, 
relating to rights to a sub-settlement; thirdly, to the general grounds on which, 
as he contended, the defendant would have been- entitled to a sub-settlement; 
fourthly, to the str and nankar holdings, with other matters indicating pro¬ 
prietary title ; fifthly, to the defendant’s right of permanent occupancy of the 
^villages as a tenant at a rent. 

In addition to the references previously made, he referred to Parliamentary 
papers, Oudh, 1856, pp 86, 87,160, Circular Order, Chief Commissioner, Oudh, 
13th June 1863 , House of Lords’ Papers, 1859 , Sir E. Montgomery’s Eeport, 
p. 15, para. 97, Minute of Chief Commissioner, with Financial Commissioner’s 
C. O., 12 of 1867; Sir J. Strachey’s Minute, schedule. Act XXVI of 1866. 

Mr. J. Graham, Q. C., and Mr. J T Woodroffe,ioY the Bespondent, were 
not called upon. 

On the 6th December their Lordships’ Judgment was delivered by 

Lord Fitzgerald. —This case is one relating to title to immoveable pro¬ 
perty. and their Lordships think the parties should [327] present their case 
with some degree of substantial accuracy, and prove it as alleged, in other 
words, that their Lordships should deal with the case on the allegation and the 
proof. 

The plaintiff, Thakur Surat Singh, seeks to resume his right as to two 
villages, Newada and Gadiana His petition puts his case thus " That 
Thakur Bharat Singh is the sanad-holding taluqdar of taluqa Atwa and Nasir- 
pur, which includes the villages of Newada and Gadiana. According to the 
nanad granted to him by Government under Act I of 1869, he possessed all 
proprietary powers over the said villages, and consequently he has made over 
in gift to plaintiff all his fafwqaunder a deed of gift, dated 31st August 1878.” 
The allegation is that Surat Singh became the assignee of Bharat Singh’s 
rights. The sanad gives him all proprietary rights subject to the rights of 
occupation, and other rights of parties who were in possession at the time of 
the grant, and which they might have established either as a matter of under¬ 
proprietary right, or sub-settlement, or a right to be continued in occupation. 
So far, there is no controversy He then alleges that the defendant was lessee 
of the said villages under a lease for an unlimited term—(it has been agreed 
in the course of the argument that “unlimited” is to be read as “ undefined ”)— 
“ at an annual jama of Es. 1,628, the lease having been granted by Thakur 
Bharat Singh (the donor), whosesuccessor plaintiff’is under the deed of gift.” 
If that were in controversy, their Lordships think there is evidence in the case 
which establishes that allegation , for whether the holding of the two villages 
was originally a separate holding of each, or a joint holding for Es. 1,454, 
by the transaction which took place in 1865, at the time of the general 
regular settlement of Oudh, that rent had been increased under circumstances 
to which their Lordships will refer, to Es. 1,628 for both, without distinction, 
and would seem to have constituted a tenancy at that date, in 1865, of both 
villages at the consolidated rent of Es. 1,628 The remainder of the petition of 
the plaintiff is this: He alleges in substance that he had a right to resume 
possession; that he gave notice of his intention to resume, and the 
defendant denied his right. These facts not being controverted, pnmd facte 
establish the relation of landlord and tenant [828] between the plaintiff 
and Bohan Singh, who himself would be the lessee in 1865, and is the succes¬ 
sor of the original grantee. Unfortunately there is no written statement on 
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fahe part of the defendant, but there is a verbal statement made at the bar, very 
mttoh resembling the old Ciommon Law Pleading “ore tenm." There is a verbal 
statement made by Mr. Sykes, counsel for defendant, taken down by the Judge, 
whioh is tantamount to this: “ 1 admit your pnmd facte ease, but my oase 

“ displaces yours, and I will tell you what it is.” Accordingly at page 15 we 
find that “ Mr. Sykes states tlie parties are descended from a common aimes- 
“ tor, one Nuggar Sah. Defendant’s adoptive father, Kesri Singh, got the 
“ property in dispute ”—that is, the two villages—“ in A. D. 1826 (1233 F.) (m a 
“ contract from Gunga Baksh, that Kesri was to hold for ever, at a rental 
“ whioh was a certain percentage above the Government revenue.” Now that 
is a clear and precise oase, and if the defendant has sustained it in proof, he 
has a right to succeed here. 

Their Lordships have considered the case, in the first instance on the 
circumstances antecedent to the time, in 1858, when the confiscation of Oudh 
was declared. The main point to consider is, what title the defendant had 
immediately before that confiscation. Mr. Sykes then in his statement adds : 
“ The amount payable during the Nawabi being Rs 1,454, at this rate Kesri 
Singh paid during Nawabi, and up to 1271-72 F. In A. D. 1865,1272 F. (*.«., 
at regular settlement), on the revenue assessment, on the whole taluqa being 
increased, a corresponding increase in the amount payable by Rohan Singh 
was made, bringing the demand up to Rs. 1,628.” With this explanation the 
rent is said to have been unchanged since 1826. " Prior to annexation Kesri 

“ Singh had acquired sub-proprietary title in this holding, and maintained that 
“ position subsequent to annexation, and through his successor up to date.” 
The parties met “ before the Judge to discuss the case and settle issues. The 
“ defendant’s case was an admission that he had paid rent, and that the plain- 
“ tiff was the taluqdar to whom he had paid it; and that pnmd facie imported 
“ the relation of landlord and tenant, which carried with it the right to resume 
" possession on proper notice to quit.” The Judge very properly said to 
[329] defendant. ‘ The onus is thrown upon you. You allege in answer to 
‘ that pnmd facie case that you are a grantee of a pariicular character, and 1 
“ proceed now to settle the issues between you ” Gunga Singh had been the 
taluqdar under the Nawabi, and was the party entitled to the taluq at the 
time of the grant to Kesri, and the plaintiff is the successor of Gunga. The 
two real issues are; “ Did Kesri in 1826 acquire from Gunga Singh an 
“ under-proprietary tenure (granted as compensation for death of a relative in 
“ battle) in these two ‘ villages,’ subject to payment of a percentage above 
“ Government revenue, and is such tenure maintainable under present law ? ” 
Then, secondly, “ independent of the specific grant alleged, has the holding of 
Kesri been such as to entitle him to an under-proprietary right ? ” Ektth issues 
lay on the defendant. 

Their Lordships would not be inclined to construe these issues adversely 
to the defendant as to the terms, proprietary right, or otherwise, but they will 
consider whether he has established a right to remain as he is, paying the rents 
for these pillages, and to remain there for ever; whether you call it a right to 
sub-settlement or an under-propfietary right, or a right not to be disturbed, is not 
material. If the defendant has shown a right to remain there undisturbed by 
the plaintiff, their Lordships will give effect to that right. 

It is remarkable that, though the beginning of this grant is shown, we 
have not, on either side, a shred of documentary evidence to establish what it 
was. It is admitted that at its inception there was no wriring. No documents, 
no acootmts. have been produced. This oase, extraordinary in its charaotor, 
r«Bt84Ht^y on Mm parol evidenoe of two old witnesses, whose statement are 


1024 



THAKUH SUBAT SINGH [1884] I.L.8. U Cal. 380 

said tio be confirmed by the character of the enjoyment. Their Lordships do 
not find it necessary to consider the law of Oudh under the Nawabi. It was 
said in the course of the argument that under the Nawabi a grant might have 
been made of the character which the defendant seeks to set up unevidenoed by 
writing. Their Lordships may entertain doubt as to whether such was the law 
of Oudh, but for the purposes of this case only, they will assume that the law 
under the Nawabi was, as alleged, that is to say, that such a claim as the 
defendant sets up might have been established and main-C330]tained though 
unevidenoed by any written evidence, or any writing or written contract, or 
grant. It is not pretended that there was any grant in writing, and the 
defendant’s witnesses gave evidence that tliere was none. Further, their 
Lordships cannot forget that thq defendant rests his title to both villages on 
one and the same grant, in perpetuity, at a rent to lie varied at a certain 
percentage according to the Government revenue 

Their Lordships will first deal with the case of the village Gadiana, 
That came into the possession oi Kesri m 1838. There is not a word of evidence 
to establish what the circumstances were connected with the grant of that village. 
It plainly was not made m respect oi the death of the two relatives, for if the 
statement which is made is to be believed, they died in battle over 12 years 
before. The grant as compensation in respect oi theii deaths would have been 
the grant of Newada ’No witness tells us any circumstance connected with 
the grant of Gadiana, save that m 1838 Kesri got the village of Gadiana from 
Gunga Baksh at a rent originally of Rs 400, afterwards increased to Rs 450. 
The time or circumstances of the increase from Rs. 400 to Rs 450 do not 
appear , Kesri continued to hold the village of Gadiana He paid that rent, 
and was living at the time oi the confiscation of 1858 What was Kesri’s title 
at the time of the confiscation to the village of Gadiana He got it in 1838. 
He had been 20 years in possession His possession appears to have been the 
ordinal y possession of any person paying rent, that rent having been increased 
between the time of the original tenure of 1838 and 1858 from Rs. 400 to 
Rs. 460 It is said also that light is thrown upon the character of his possession 
by the fact that he exercised the zamindarv rights. The evidence upon that is 
by no means satisfactory Nothing precise oi specific is shown and there is 
a mass of evidence on the other side, that m that particular district of country 
it was common for an ordinary lessee, who had no rights beyond those of a 
lessee, to exercise what are called zamindarv rights Nothing specific, howevei, 
is made out 

^ It appears to their Lordships that, as to Gadiana, it would be unpossible to 
come to any other conclusion consistently with the evidence, than that the alle¬ 
gation of the defendant that lie held this village from 1826, or even from 1838, 
under a grant [331] for over at a rent varying only with the amount of the 
Government revenue, lias not been proved It appears to their Lordships that 
the case as to Gadiana is too plain to admit of discussion or argument, it utterly 
fails. Their Lordships will subsequently consider what took place after 1858, 
and see whether it could have conferred ujion the defendant any greater right than 
Kesri had in 1858 The case fails as to Gadianaf. One might say that, failing as 
to that, the defendant failed as to the whole of his allegation, but their Lordships 
would be very slow to bind the defendant in that way.- If he has proved a 
case which entitles him to be protected from ejectment as to the other village, 
Newada, their Lordships would be prepared to give effect to that right, what 
ever it may have been ; but they cannot shut their eyes to this, that the 
oUegation as to Gadiana has wholly failed, and it must reflect, and powerfully 
reflect, on the case that is made as to Newada 
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The evidence as’to Newada consists of the verbal statement of two 
witnesses, Myku Lai and Jhubbu. It must not be forgotton that the case of 
the defendant is a perpetual grant out and out, once and for all, from gene¬ 
ration to generation, of this village of Newada, at a certain rent. The evidence 
shows that the rent originally payable was Rs. 900, and probably an allowance 
for the chaukidar, subsequently increased, under circumstances to which their 
Lordships will hereafter allude, to Rs. 1,628, when joined to Gadiana. One 
witness is 75, and the other is 80 years of age, and they make a statement 
which it was not possible to contradict. Myku Lai, aged 75, says: “ I knew 
Kesri Singh. He died about a year after the Mutiny. He held Newada and 
Gadiana till his death. He had held for many years —perhaps 50 years ago 
from this date. Rohan Singh, defendant, succeeded him ” Then he states 
the circumstances of the fight, in which persons of the name of Man and 
Chain figured. They were dacoits. There is evidence in the case that those 
daooits were killed, 90 or 100 years ago. The witness then gives an account 
of the fight in which two relatives of Kesri were killed. ‘‘ On the 11th day 
" (ekadasa) Bhabuti Singh offered Kesri money for his relations. Kesri said he 
“ would not take money, but land Newada was at that time waste.” That 
probably means waste and unoccupied—“ and so [332] Bhabuti Singh placed 
‘ Kesri Singh there, telling him to locate cultivators there, pay the Govem- 
“ ment revenue, and enjoy the zamindai^y rights Sincq that time Kesri Singh 
“ alone has exercised rights in Newada He has granted maffi and planted 
“ groves. I was servant of Kesri Singh for one year when I was twenty years 
“ old; I was present in the fight Kesri Singh paid the chaukidar. The 
” patwari’s pay came from the taluqdar. Rohan Singh is own nephew to 
“ Kesri Singh, who had no son Rohan Singh has succeeded to Kesri Singh’s 
“ property. Defendant takes all proprietary rights in Newada and Gadiana.” 
Cross-examined, he said • “ Nothing was written By Bhabuti Singh in favour 

“ of Kesn Singh. Kesri Singh was to pay the Government revenue, the 
“ amount was not stated I do not know if the village of Newada was assess- 
“ ed at all. Kesri and Rohan did not engage direct with the Government. 1 
“ cannot say what amount the defendant and Kesri paid the taluqdar. The 
” taluqdar appointed the patwari and chaukidar ” Now' it will be observed 
that the statement made by that witness is not the creation of a holding at 
a rent, it is the statement of a verbal grant, in which not a word is said 
about rent • no rent at all of any kind; but he put him in possession with 
these absolute rights, and he was to pay the Government revenue. That 
was the sole obligation imposed on him- not at Rs. 900—but to pay the 
Government revenue. Tlie evidence given absolutely contradicts that cibse. 
Their Lordsliips do not mean to say it contradicts it in this respect, tha? in 
some right or other Kesri then got New'ada, but that he got it in the right 
which this witness describes under such circumstances as that a grant for 
ever might be implied from it is absolutely contradictory. His statement is, 
that he was to exercise the zamindary rights and to pay the Government 
revenue, but no more 

The second witness, Jhubbu, says . “ Kesri Singh held them till bis 

“ death, ancl after him Rohan Singh. Defendant Kesri first got possession 50 
“ or 55 years ago. On the ekadasa Bhabuti Singh came to Kesri and offered 
“ him some money. , This was declined. Bhabuti Singh then located him 
“ in Newada, and told him to get cultivators and enjoy the zamindary 
“ rights and pay the revenue,” and about a year or two afterwards he got 
Gi^iana. The evidence of that witness is in substance the same as the 
[888] evidence of the other. It shows, if they are to be believed, a grant 
under eironmetances from which fairly some implication might be made of a 
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oontinuing grant, but which, in its main particulars, is contradicted by the 
other evidence in the case. It is now proved beyond doubt that, so far from 
getting the village subject to no rent, Kesri was to pay the taluqdar Rs. 900, 
with an allowance of Rs. 50 to pay the chaukidar, and that he did not pay the 
Government revenue; at all events there is no evidence that he ever had dealt 
with the Government. The evidence is that it was subject to a rent of Rs. 950, 
and that rent he paid. 

It remains now to consider whether, upon the evidence of these two 
witnesses, contradicted as it is bv the other evidence m the case, and supjxirted 
only by the alleged exercise of zamindarv rights, which have already been 
adverted to, their Lordships could fairly draw any inference that the village of 
Newada had been granted, or was intended to be granted by Gunga Singh, or 
his son, to Kesri for ever, to hold from generation to generation, at a fixed rent, 
variable only according to the change that might take place in the Government 
revenue ? Their Lordships would be very willing indeed to draw any reason¬ 
able inference in favour of a party who has so long enjoyed certain rights , but 
what their Lordships are here asked to do is to invent a‘grant, to define its 
terms, to define the rent not mentioned at the time of the original supposed 
grant, and further to come to the conclusion that Kesri had got a grant for 
ever. There is nothipg intermediate It is not alleged to be for the life of' 
Kesri, or for the life of Rohan. It is either an ordinary lease granted by the 
tkluqdar to Kesri, as a reward for the services of his family, at a rent profitable 
to him, but with the incident that it might be resumed upon proper notice by 
the taluqdar, or it is a grant for ever Their Lordships are now asked, in a 
case where the commencement of defendant’s title is shown, to invent a grant 
in all its terms, and convert it into a holding for ever, by the descendants of 
Kesri. Their Lordships feel, dealing with the title of Kesri as it stood in 1858, 
and quite irrespective of the subsequent increase of rent, there are no circum¬ 
stances from which they could reasonably come to the inference that in 1858, 
even as to the village of Newada alone, Keen had any such title as alleged. 

C8343 In 1858 came the confiscation of Oudh, the result of which was the 
determination of all existing interests, and taking them into the hands of the 
Government But the Government of India did not intend any such injustice 
as an absolute confiscation of those rights. In certain instances, where 
taluqdars or others had been guiltv of great crimes, absolute confiscation did 
take place ; but otherwise it was intended, under certain regulations, to settle 
and restore the taluqdars, and to protect, as far as necessary, by sub-settlement, 
or by some other process, the existing rights of the occupiers It will, there¬ 
fore, be seen how necessary it is to inquire what those rights were at the time 
of the confiscation , for though in the letter of Lord Canning in 1859, and in 
the subsequent circulars which were issued from time to time, every intention is 
shown to do justice to all the jiarties, and to compel the taluqdars to do justice 
to the occupiers, yet there is nothing to show any intention to advance beyond 
what the rights were at the time of the confiscation, and the intention was 
generally to restore and to protect those rights The defendant aays : “ But 
I had a right to a sub-settlement of some kind or other.” Their Lordships 
will not at present go into the distinction between a sub-proprietary right or 
a right to a sub-settlement, and a right to be protected iif the occupation which 
a person already had, nor bind the defendant too nicely by those terms , but 
they will take it that, if he had a right, he might have protected it under the 
Act of Settlement of Oudh, or some one of the circulars and rules which are 
adopted and confirmed by that Act. He might have protected that right 
by either getting a sub-settlement or a recognition of his existing title or 
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possession. What took place was this, and it also depends on the evidence of 
two witnesses. The possession, it is to be observed, was not disturbed by 
the confiscation. The taluqdar remained as he was, and the occupying tenants 
remained as they were. Then came the Settlement of 1861, which was only 
temporary. The witness Canogi says “ Rohan Singh, after the Mutiny, 
“ wanted to file a petition, but Bharat Singli said, ‘ there will be confusion in 
the estate , pay what you used to pay ” and that in consequence of that he 
did not file a petition to protect his right whatever it might have been. Again, 
a subsequent witness, Omaid Singh, says “ At the settlement after the Mutiny, 
“ Bharat [335} Singh came to Naihra, and stopped at the well. Rohan Singh 
" said the Government called for petitions. Thakur Bharat Singh said • ‘ if you 
“ ‘ petition, my taluqa will be broken up Do zamindary as hitherto, and remain 
“ ‘ in the taluqa.’ ” The defendant relies upon that evidence. Bhaifat Singh 
was not produced as a witness. There is objection on the part of the high 
class Hindus to appear as witnesses in a Court of Justice. The more pregnant 
observation to be made is that this equitable contract, or whatever it is, was 
made with Rohan Hingh, on whom the issue lay, whose title, if he has any, 
may rest upon this altogether. and he is not called as a witness. Their Lord- 
ships cannot tell whether he was present at the trial or not, but it strikes them 
as a very remarkable fact that Rohan Singh, the defendant and party to this 
alleged agreement, was not called. Well, then, it rests on the conversation 
represented to have been overheard by two witnesses, nearly 20 years before 
the institution of this suit, and being uncontradicted, their Lordships would be 
quite prepared to consider it, but it is obvious it could only take effect to 
establish such right as Kesri Singh had before the confiscation. As has been 
pointed out, tlie real point, therefore, for their Lordships to inquire into, is 
what title had Kesri at the time of the confiscation Their Lordships have 
been obliged to come to the conclusion upon the evidence that Kesri at that 
time had no more than a lessee’s right subject to resumption at the will of the 
landlord upon giving proper notice The view' their Lordships take of it is 
this, putting it in the largest wav for the defendant, that the parties at that 
time probably did not understand exactly what this sub-settlement or re¬ 
arrangement was , that Bharat Singh, anxious to get his taluq in safety, was 
unwilling that there should be any petitions , and what he says is substantially 
this “ It might create disturbance, it might break up the taluqa , and what- 
“ ever rights you now have I will preserve, ” and to that extent their Lord- 
ships would be fully prepared to give effect to this agreement, if such it can be 
called, but unfortunately in giving effect to that, they could only give effect to 
and protect tfie interest which the lessee had in 1858. The case goes a step 
further, because it is alleged that a transaction took place subsequently which 
established the right of the defendant to hold those two villages for ever. The 
allegation [336} in the defence is that there had been an agreement between 
Bharat Singh, and the present defendant, that the defendant, agreeing to pay 
an increased rent, should hbld two villages for ever at that increased rent. Let 
us see what that transaction was, and whether, in place of supporting the 
defendant’s*case, it does not go far to destroy it. It is thus described by the 
two witnesses " At the Regular Settlement Rohan Singh went to Hakaura” 
(the Regular Settlement was in 1865, four years after the alleged conversation) 
“ being called by Bharat Singh, who said that the revenue had been assessed 
“ heavy; ” not that Rohan Singh’s was heavy, but that the taluqdar’s revenue 
had been assessed heaVy, “ that he had to pay Rs. 1,022 on Newada and 
“ Gadiana, and he demanded from Rohan Rs. 611, Rs. 48 for chaukidar, and 
“ Rs. 47 for patwari: since that Rohan Singh has paid Rs. 1,628.” The exact 
eunM are, Bs. 1,022, Rs. 511, Rs. 48, and Rs. 47, which just make up the 
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Ra. 1,628. There is not a word said to this efl'ect: “ If you will pay the 
‘‘ increased rent, I will maintain you in possession.” It is the simple case of 
a taluqdar whose payment to the Government had been increased going to bis 
tenant and saying . “ I must now increase your rent I have to pay more 

“myself, and you must pay me moie,” and m addition to paying for the 
chaukidars, he pays for the patwari, and he pays such a sura as above the 
Government revenue, and over those two payments, will leave a clear profit of 
Bs. 511 at least going into the hands of the taluqdar But it is not shown 
what the increase of Government revenue was. It is not shown that the 
increase of rent by Rs 174 had any relation, or what relation to the increase 
of Government revenue. It simply shows that the two villages appear to have 
been consolidated, and that they are held together at a consolidated rent which 
exceeds by Bs. 174 annually what had been paid before. Their Lordships 
have already stated their view that he had only the title of an ordinary lessee, 
subject to tbe acknowledged right of the landlord to resume upon giving due 
notice. If there was a contract in 1861, it was a contract only to maintain 
Bohan Singh in that which his ancestor had at the tune of the settlement, 
and nothing more, and the transaction of 1865, in place Of establishing any 
title greater than that of an ordinary [337] tenant in Bohan Singh, simply 
shows that he agreed to hold at an increased rent, and without any stipu¬ 
lation that his tenure was to be, as it is now alleged to be, a tenure 
for ever. 

Their Lordships do not consider it necessary to express any opinion on the 
questions of law which have been raised The facts of the case establish that 
the decision of the Judicial Commissioner of Oudh was correct, and that the 
defendant failed to establish his case upon the facts. Many cases have been 
cited, and a very interesting argument has taken place upon the effect of the 
rules and Legislative Acts with regaid to confiscation in Oudh. Their Lord- 
ships have also had these rules illustrated by a number of decisions to which 
Mr Sykes referred. It appears to their Lordships quite unnecessary to deal 
with any of those decisions, or any of those cases. This defendant has not 
been protected by any sub-settlement There has been no Government recog¬ 
nition of his right. Their Ldidships arrive at tlie conclusion that he is 
probably in as good a position as if his right, whatever it was, had been recog¬ 
nised in some W'ay under the rules regulating the settlement of Oudh But what 
was that right, to which only we can give effect ? Their Lordships have already 
pointed out what the right was in 1858, and nothing that has occurred since 
that has given greater effect to, or increased the right 

Their Lordships, therefore, think that the decision ol the District Judge 
was erroneous, especially when he says that, while holding there was no evi¬ 
dence of any grant, and the evidence entirely failed, he still comes to the con¬ 
clusion that time and undisturbed enjoyment had ripened this holding into a 
species of ownership, and again, defendant bad acquired by prescription a 
holding such as to entitle him to an under-proprietary right. Such firopositions 
are wholly inapplicable to such a case as this, where the origin of the tenancy 
IS shown at a rent twice increased, and paid down to the commencement of 
the suit. In such a case, length of enjoyment, coupled with the payment of 
rent, can give no greater force to defendant’s right than jt originally possessed. 
Their Lordships have come to the conclusion that the decision of the Judicial 
Commissioner of Oudh was coiTect. [338] They do not adopt some of his 
reasons, but they adopt his conclusion. 
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Their Lordships will, ther^ore, humbly advise Her Majesty to affirm the 
decree of the Judicial Commissioner, and to dismiss this appeal. The costs 
will be paid by the appellant. 

Appeal dtsmtssed. 

Solicitor for the Appellant: Mr. W Buttle. 

Solicitors for the Respondent • Messrs. Watktns d hattey. 

MOTES. 

I See also the following cattes —6 O.U., 97 , 6 O.C , 119 , 11 O.C., a40; 17 Cal , 444 -17 
I.A., 54.] 
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APPELLATE CIVIL. 

The 11th Febrmty, 1885. 

Pbesent 

Mk. Justice Pigot and Mr Justice O’Kinealy. 

Bechu Lai.Defendant 

' versus 

Oliullah.Plaintiff. 

Mahomedan Uitv — Parties — Endowment--Joint Mutwalhs—Joint Trustees — 

Joinder of Parties. 

Where propertv belonging to an endowment is sought to be recovered from a third party, 
who asserts that ho is the owner thereof, all the miUwallis of the endowment should bo made 
parties to a suit instituted foi the recovery of such property Such of the mutwalhs as refuse 
to join as plaintiffs should be made defendants 

This was a suit to recover possession of certain property, the facts of 
which were as follows —By a deed executed on, the 16th of November 1860 one 
Bibi Gardin conveyed all her real property to the plaintiff and four other per¬ 
sons, to be held by them and their heirs, representatives and assigns in trust 
for the benefit of a certain mosque, and to retain and keep for their use as 
tenants in common any surplus of the profits after defraying all the expenses of 
the mosque. The deed contained a clause stating that no act of any of the 
parties separktely to whom the property was given to be held by them, their 
heirs, representatives or assigns in trust and as tenants in common, was to lie 
valid unless the same was agreed to by all the parties. 

[339] On the 4th of May 1882 the plaintiff instituted the present suit 
against the defendant Bechu Lai for recovery of possession of certain land which 
the plaintiff alleged was part of the property conveyed by the deed of the 16th 
of November 1860 At the da|e of the institution of the suit the plaintiff 
was the sole survivor of the five persons to whom Bibi Gardin had conveyed 
the land. 

The defendant in his written statement alleged that the property in 
question was his pwn absolute property. He also alleged that some of the 

• Appeal from Order No 890 of 1884. agam.«it the order of H. Beveridge, Eaq,, Judge of 
94'Perguniiahs, dated the 30bh of July 1884, reversiug the order of Baboo Nilmani Daas, 
M uaa iff of Sealdah, dated the 29th of September 1888. 
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deceased trustiees had died leaving sons, and he made an application to the 
Court that the heirs of the deceased trustees should be joined as plaintiffs in 
the cause. This application was granted on the 6th of April 1883. Some of 
the heirs refused to join as plaintiffs, and thereupon the plaintiff applied to the 
Court for an order that the heirs refusing to join as plaintiffs should be made 
defendants. This the Judge refused to do, on the ground that, under the 
terms of the deed of the 16th November 1860, the plaintiff could not maintain 
the suit without the consent of his co-trustees ; and he dismissed the same 
with costs on the 24th of September 1883. This decree was reversed on 
appeal by the District Judge, who remanded the case for trial on the merits, 
stating that it was not necessary to make the heirs of the deceased mutzvaUis 
defendants. 

The defendant appealed to the High Court, on the grounds (l) that the 
suit should have been dismissed for non-joinder , (2) that the plaintiff could 
not sue alone , and (3) that the suit could not proceed in the absence of the 
other muiwalh's or their heirs. 

Mr. Bonnerjee, and Baboo Amarevdronath Chatterjee, for the Appellant. 

Mr. Twtdale, Munshi Serajul Islam and Baboo Saliqram Sinqh for the 
Respondent. 

The Jud^mant of the Court was delivered by 

Pigot, J .—This is an appeal against a remand order of Mr. Beveridge, 
dated the 30th July 1884. 

The circumstances out of which this case has arisen are these : [340] 
Munshi Oliullah sued Bechu Lai for land, claiming it as endowed property, 
and seeking to establish his right thereto as mutwalk 

The defendant raised several objections ' and among them he stated that all 
the mutwalhs should be made parties to the cause. This seems to have been 
the view taken by the Munsiff, who, on the 6th day of April 1883, passed the 
following order. “ I order the heirs of NezatuUah, Saduc Hosein, and Budhu 
“ Khan to be made plaintiffs in this suit, provided, on receiving notice of 
“ this order, they consent to be made parties ” 

Against this order, an appeal was preferred to the District Judge, but 
without success, the order being confirmed Subsequently, on the 29th Sep¬ 
tember 1883, the plaintiff applied that those persons, who did not consent to 
be made plaintiffs in the cause, should be made defendants in the suit This 
was refused ; and the suit was dismissed on the ground that it could not proceed 
at the instance of the plaintiff alone. 

An appeal was preferred to Mr Beveridge, and he held that the suit could 
be carried on by the plaintiff alone, reversed tlie decree of the Munsiff, and 
remanded the case to be tried on the merits. 

That order has given rise to tlie appeal before us 

The first point for our decision is, what was the effect of the order of the 
6th April 1883 ? 

I am of opinion that it simply directed the parties to be made plaintiffs 
with their consent, but it never prohibited further application, such as one 
made on the 29th September 1883, to have them made defendants hi case they 
did not consent to be made plaintiffs. 

As to the opinion expressed by Mr. Beveridge, that the plaintiff can carry 
on the case by himself, we are of opinion that that is not correct. Looking at 
the case of Luke v. South Kensington Hotel Company (L. R., 11 Ch. D., 121), 
the case of Rajendronath Dutt v. Shatk Mahomed Lat (L. R., 8 I. A., 136), and 
other oases, we think, that in such a suit as this, all the mutwalhs should, if 
possible, be made plaintiffs , but if any of them refused, then they should be 
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made defendants in the case. In this view we consider the decision of 
Mr. Beveridge should be set aside, and the case remanded with instructions that 
the [341] non-consenting persons be made defendants in the cause if the plaintiff 
applies that they be made defendants, and the case be proceeded with. Costs 
to abide the result. 

Appeal allowed and case remanded. 


NOTES. 

[ All the trustees should ordniarilv be cso-plamtiffs, and onl\ such of them should be 
made defendants jis are unwilling to be joined as oo-plauitiffs, or have done some act pre¬ 
cluding them from being plaintiffs, because where the administration of the trust is vested in 
several trustees, they all form, as it were, but one collective trustee and they must exercise 
the powers of their oflfice in their joint capacity. Their interest and authority, being equal 
and undivided, they cannot act separately but all must join —(190G)..5 C L J., .‘i27 . dis¬ 
tinguishing 26 Gal , 409 

See also 24 All , 226 , 29 Mad , 602.26 Mad , 649 , 20 M L.J , 957 ] 


1 11 Cal. 8il ] 

\PPELLATE CIVIL. 

The noth February, IHH5. 

Present: 

Mr .Tustice Pigot and Mr Justice O’Kinealy 

Rameswar Nath Singh.One of the Defendants 

versus 

Mewav .Tugjeet Singh and another.Plaintiffs. ‘ 

Mortiiaqor and Mortqagee—Execution of decree - Sale in eveciUwn — Fore¬ 
closure proceedings—Puichaser —Notice 

Whore a person mortgages his property by deed of conditional sale, and aftoiward*, the right, 
title and interest of the mortgagor is sold in execution of a mone%-decree previously obtained 
against him, the purchaser at such sale is entitled to due notice of foreclosure proceedings 
instituted subsequently tc the sale, but before the confirmation thereof. 

BhyrvJb Chunder Bundnpadhyn v Soudamini Dabee (1 L B , 2 Cal , 141) followed 

This was a suit for the possession of land which arose out of the following 
circumstances ■—The land originally belonged to the defendants, other than the 
defendant Rameswar Nath Singh. In August 3876 the last-named defendant 
obtained a monev-decree against the other defendants, which decree was finally 
confirmed on special appeal to the High Court in June 1878. On the 11th of 
July 1877 the defendants, judgment-debtors, executed a by-bil-wufa of the land 
now in suit in favour of Surabjit Singh, the father of the present plaintiff's, 
which was presented for registration on the 16th of Jul> 1877, and finally 
registered on the 22nd of August 1877. On the 26th of July 1877, Rameswar 
Singh applied for execution of his decree by attachment of the same property. 
On the 5th of August 1877 the property was attached, and was afterwards sold 
in execution to Rame§war Nath Singh on the 16th of September 1878. This 
sale was confirmed on the 25th of January 1879, but no sale [SiS] certificate 

• Appeal from Appellate I>ecroe, No, 997 of 1884, against the decree of H.L, Oliphant, 
Egq,, Judjotal Commissioner of Chota Nagpore, dated the 13th of March 1884, affirming the 
decree of Major Bamuells, Assistant Commissioner and Subordinate Judge of Hazan'bagh, 
datiftd the 13th of July 1881. 
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was issued until the 3rd ol October 1879. In the meantime the plaintiff’s 
father, the mortgagee under the deed of the 11th July 1877, instituted fore¬ 
closure proceedings on his mortgage under Eegulation XVII of 1806 on the 2nd 
of November 1878, and under these proceedings the foreclosure became absolute 
on the 2nd of November 1879. On the 10th of May 1880, the plaintiffs, the 
heirs of Surabjit Singh who was then dead, instituted the present suit for 
possession. 

The sole question arising on this appeal was, whether Bameswar Nath 
Singh was entitled to notice of the foreclosure proceedings instituted on the 2nd 
of November 1878. This point was found against him by the lower Courts on 
the authority of Basapa v. Marya (I L R., 3 Bom 433), Shea Oolani Singh v. 
Ram Roop Singh (23 W.R 25), and Beepin Beharee Biswas v Judoonth Ilazrah 
(21 W, R., 367). The defendant Rameswar Nath Singh, alone appealed to the 
High Court. 

Mr. Gregory and Baboo Aukhil Chunder Sen for 4ihe Appellant 

No one appeared for the Respondents 

The Judgment of the Court was delivered by 

Pigot, J .—The foreclosure proceedings in this case were instituted on the 
2nd November 1878. The sale took place on the 16th September 1878 The 
sale was not confirmed until January 1879, nor was the sale certificate issued 
until the 3rd Octolser following But on the authority of the Full Bench decision 
of this Court of Bhyiub Ghimdp> Buiidopadhi/a v. Soiidamim Dabee (I. L. R. 
2 Cal., 141), it must be taken that the decree-holder became purchaser at the 
time of the sale, and not at the time of its contiimation or on issue of the cer¬ 
tificate. Under these circumstances, he was entitled at the time of the institu¬ 
tion of the foreclosure proceedings to due notice No such notice having been 
given, no right to bring this suit against the defendant has accrued to the 
plaintiff under the foreclosure proceedings 

The appeal must, therefore, be allowed, and the suit dismissed with costs. 

Appeal dismissed. 


NOTES. 

[ By sec 65 of the C F. C 1908, where immovoablo property ih sold in execution of a 
decree and such sale has become absolute, the property shall be deemed to have vested in the 
purchaser from tJie twie when the piopci/)/ ts wld .ludnot from the time when the sale becomes 
absolute.1 
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OOP&L GBUNBBS NATH &o. V. HABIDAB &0. [1886] 
£8183 APPELLATE CIVIL. 


The 26th February, 1886. 

Present: 

Mb. Justice Piqot and Mb. Justice O’Kinealt. 

Gopal Ohunder Nath Coondoo and others.(Petitioners) Appellants 

versus 

Haridas Chini and another.(Oppostite Party) Bespondeuts.^ 


Htndu law — Succession—Spiritual benefit — Father’s brother’s daughter’s son — 
Father’s father’s brother’s son—Act XXVII of 1860 — Certificate. 

The father’s father’s brother’s son of a deceased person stands nearer to him in right of 
succession than his father's brother’s daughter’s son ; the former is therefore preferentially 
entitled, on the death of the deceased person’s widow, to a certificate under Act XXVII of 
1860, enabling him to collect the debts due to the estate. 

In this case Gopal Chunder Nath Coondoo and others applied to the 
District Judge of Hooghly for a certificate to enable them to collect the debts 
due to one Kamini Dossee, deceased, the widow of one Pertab Chunder Coon* 
doo. The applicants were the father’s father’s brother’s sons of Pertab 
Chunder Coondoo. The application was opposed by Haridas Chini and 
another, who claimed a preferential right to the certificate as being the father’s 
brother’s daughter’s sons of Pertab Ohunder Coondoo. The District Judge 
ordered the certificate to issue to Haridas Chini and the other objectors, hold¬ 
ing that the degree of relationship in which they stood was nearer than that 
of the applicants in respect of right of succession. The Judge referred to Ouru 
Qobind Shaha Mundal v. Anand Lai Ohose Mazumdar (5 B. L. R., 16) and 
the Daya Krama Sangraha, Chap. I, s. 10. The applicants appealed to the 
High Court. 

Baboo Troilokhonath Mitter, Baboo Aushotosh Dhur, and Baboo Umakali 
Mookerjee for the Appellants. 

Baboo Hem Chunder Banerjee and Baboo Boido Nath Dutt for the 
respondents. 

The Judgment of the Court was delivered by 

Pigot, J .—We think the appeal must succeed on the authority of the cases 
cited before us namely, Qobind Pershad Talookdar [844] V. Mohesh Chunder 
Surmah Ghuttack (23 W. R., 117), and In re Oodoy Churn Mitter (I. L R. 
4 Cal., 411), the case mentioned in the note to that case, viz., Juggut Narain 
Singh V. The Collector of Manbhoom, heard before the present Chief Justice, 
and the three unreported cases mentioned to us in which the same principle was 
adopted. The appellants, who M's related to the great-grandfatW, through 
the male line, are, for the reasons referred to in the judgment in Qobind 
Pershad Talookdar \ Mohesh Chunder Surmah Quttack (23 W. R., 117), 
entitled to the certificate here in preference to the respondents who claim 
through a succession o£ persons, one of whom was a female. 

* Appeal from Order No. 221 of 1884, against the order of J. P. Grant, Esq., Judge of 
Hooghly. dated the 80^ June 1884. 
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The ordffir of the lower Court must be reversed, and a oertifioate must 
be gzsrQted to the appellants. The Judge of the Court below must determine 
any question as to security as he may think fit. The appellants will have 
their costs. 

' Order reversed. 


HOTEB. 

[ DAYIlBHAOA law—COGNATE’S SUCCESSION— 

It has been hold following this case that a brother’s daughter’s son docs not succood iu 
preference to a great-grandson of the paternal grandfather of the deceased, (1888) 16 Cal. 780. 

A sapinda cognate however comes before a sakulya, the sou of the daughter of the father’s 
brother is preferred to the great-grandsons of the groat-great-grandfather —(1912) 16 C, L. 
J, 343 : 17 I C 283 ; 

The paternal cognate takes before the kinsmen through the mother ; thus, the father’s 
brother’s daughter’s son as heir is preferential to the mother’s brother’s son .—(1893) 26 
Gal., 286 ; likewise, the paternal great-grandfather’s son’s daughter’s son is preferred to the 
mother’s brother .—(1913) 18 C. W. N 477.] 


[li Cal. 3«] 

APPEAL FBOM ORIGINAL CIVIL 

The 5th Jamiary, 1885 
Present• 

Sib Richard Garth, Kt., Chief Justice, and Mb. Justice Wilson. 

Mutty Loll.Plaintiff 

versus 

Chogemull.Defendant. ” 

Hundis—Ltcdnhiy of drawer—Tvme of presentation — The r.ustom of Akhotleej at 
Jeypore—Section 61 of the Negotiable Instruments Act (Act XXVI of 1881). 

A hundi was drawn m Calcutta upon a firm at Jeypore, and made payable on arrival at 
the place. The hundt reached Jeypore on the 5th April, but was not presented for payment 
until the 29th of that month ; when it was dishonoured, and soon after the drawees’ firm be¬ 
came insolvent : Held that the hmdi was presented within^ reasonable time, and the delay 
which occurred in its presentation did not absolve the drawers from liability. 

In considering the question whether a hundt has been presented within reasonable time, 
regard should be had to the situation and interest ofj both drawer and payee, and to the 
distance of the place where the hundt is drawn from that where it is to be accepted. 

This was an appeal from a decision of Mr. Justice CUNNINGHAM, dated 
the 29th January 1883. The plaintiffs at Calcutta purchased from the 
defendants a hundi, dated the 31st [845] March 1881, drawn on a firm at 

’ ~•" i^guiar Ap^rNo. 3 of T8837again’Bt~S’e~decre^of Mr. Justice CUNNludHAM, dat^ 
the 99th of January 1883. 
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Jeypore for Bs. 7,500, and payable" immediately after arrival” in rupees 
current in hundi transactions. The transmission to Jeypore was proved to' 
have occupied four days. The hundi arrived at Jeypore on the 5th April, and 
was presented to the ^awee on the 29th. Payment was refused, and notice 
of dishonour transmitted by telegraph to Calcutta on the 30th April. The 
dishonoured bill was returned, and payment from the defendants demanded 
and refused. The drawees’ firm had in the meantime failed. The plaintiffs, 
thereupon, brought this suit against the drawer, stating that, according to the 
custom governing hundi transactions at Jeypore, the holder of a bill drawn 
elsewhere, but payable at Jeypore, might keep it, whether it was payable at 
sight or at a fixed date, for a period of from one to six months, and then present 
it shortly before or at the akhoiteej, an occasion which in 1938 occurred on the 
light side of Bysack, or the 1st of May, and that relying on this and other 
customs prevailing among shroffs of the class to which the plaintiffs’ and 
defendants’ firm belonged, the plaintiffs delayed presentation for payment till 
the 29th Api'il. They further stated that, independently ot any such custom, 
the hundi had been presented within a reasonable time. The defendants, on 
the other hand, denied that there was any custom entitling holders of hundts to 
retain them after they were due and contended that there was unreasonable 
delay in presenting the bill for payment to the drawee, which discharged them 
from liability The learned Judge held the custom proved, but was of opinion 
that even independently of the custom there did not seem to him to be any 
unreasonable delay on the part of the plaintiffs in presenting the hundi, or 
that the defendants' position was thereby altered for the worse , and he there¬ 
fore gave the plaintiffs a decree. The defendants appealed. 

Mr. Pugh (Mr Gasper with him) for the Appellants contended that the 
hundi should have been presented for payment within reasonable time-. 
Hopkins V. Ware (L. R. 4 Ex., 268), that a custom, such as the one relied 
upon in this case, by which one man may profit by his own default against 
another, could not be pleaded , that there was a difference between a cheque 
and a bill and that in estimating [316] time the circumstance of putting the 
bill into circulation ought to be taken into account And referred to Ram 
Chum Mulhck v. Luchmeechund Badakissen (9 Moo. P. C. C. 36), and 
Rouquette v. Overmann (L. R. *10 Q. B., 525.) 

Mr. Phillips, Mr. Evans, Mr. Bonn&ijee, and Mr. T. A. Apcar, who appeared 
for the Respondent, were not culled upon 

The Judgment of the Court (Garth, C.J., and Wilson, J.) was 
delivered by 

Garth, C. J. —The only point that arises in this case is, whether the hundi, 
which is the subject of the suit, was presented to the drawee within a reason¬ 
able time. 

The facts were these . ^ The/iMnd* was drawn in Calcutta by the defen¬ 
dants upon a firm at Jeypore, in favour of the plaintiffs, for a sum of Rs. 7,500 
(the defendants and the plaintiffs both residing at Calcutta) 

It was firawn and dated on the 31st March 1881, and was made payable 
“ on arrival at Jeypore'' 

It was sent at onee to Jeypore to the plaintiff s’ agent there, and it appears 
to have reached them on the 5th April, but it was not presented to the 
drawees until the 29th of that month, and it was returned on the following day, 
the 80th, dishonoured; a day or two after this the drawees’ firm became 
insolvent. 
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I have already said that the bill upon the face of it was made payable 
“on arrival at Jeypore ” , and I think that meant not payable on arrival at the 
pldtce, in the sense of its being delivered to the plaintiff's’ agents at Jeypore, but 
that it was payable on presentment to the drawees at Jeypore 

There were two or three questions raised in the Court below, and amongst 
others, one upon which a great deal of evidence was adduced, namely, as to 
whether, according to mercantile usage at Jeypore, the hundt was presented 
in due time, and upon that and the other questions raised the learned Judge 
found in favour of the plaintiffs. 

But we think that, apart from any such local usage, as was attempted to 
be proved, the time (which was in this case 25 days) during which the bill was 
retained by the plaintiffs’agents at Jeypore, before it was presented to the 
drawee, was not an unreasonable time for that purpose 

[347] We consider that by the general law there is no specific time 
within whicli a hundi payable at sight, or payable as this was, on arrival at 
a particular place, is to be presented. 

In the case of Mellish v liawdon (9 Bing., 416), whieh is a leading case 
upon the subject, and in which the plaintiff had purchased a bill that had 
been drawn bv the defendant on a firm at Rio Janeiro, and made payable 
after 60 days’ sight, the question arose as to whether there was a presentment 
in due time on the drawee at Rio Janeiro , and Chief Justice Tindal, who 
tried the case, directed the jury that they were to determine, on the evidence 
before them, whether there had been an unreasonable delay on the part of the 
plaintiff, the holder of the bill, in sending it forward for acceptance, or putting 
it into circulation , and that, in ordei to arrive at a proper determination of 
that question, they were to take into consideration tlie situation and interests, 
not of the drawee only, or of the holder only, but the situation and interests of 
both, and to see wlietlier, under all the circumstances, the delay, which in that 
case amounted to 4 months and 22 days, was unreasonable or not. 

The jury thereupon found for the plaintiff’, and a rule was afterwards 
obtained upon tffe ground that the direction of the Chief Justice was incorrect 
in point of law , but after argument of that rule in the Common Pleas, the 
Court decided that the direction to the iur\ was perfectly correct. 

Chief Justice TiNDAL pointed out (amongst other things) that the holder of 
a bill has at all times a direct interest m not keeping a bill out of circulation, 
for he thereby loses the interest of his money. 

Now here it was not shown that the plaintiff had any idea that the 
persons upon whom the hnndi was drawn at Jeypore were in an insolvent 
condition. There was no reason, so far as the drawers were concerned, why 
the payees should have been specially bound to present the bill earlier than 
usual, and, on the other hand, the observation of Chief Justice TiNDAL was 
undoubtedly applicable here, because the longer thq plaintiffs delayed present¬ 
ing the bill, the longer they were kept out of the interest of their money. 

[8*8] The case of Melhsh v. Rawdon (9 Bing 416), to which I have 
referred, was cited with approval as being a leading case upon the subject by 
their Lordships of the Privy Council in the case of Bamchum MuUtck v. 
Lutchmeechund Badaktssen (9 Moo. P. C C , 46), . 

In that case a bill was drawn in Calcutta on the i6th February upon 
a firm at Hongkong; it was payable sixty days affer sight, and drawn in 
favour of a payee at Calcutta, and it was endorsed to another firm at 
Calcutta. 
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This bill was kept for upwards of five months before it was negotiated, 
^d it was not presented at Hong-Kong until the following October. There, 
it was held, undoubtedly, that the time which had elapsed was unreasonable, 
but Baron PaeKB, in delivering the judgment of the Privy Council, distinctly 
approved of the law as laid down by the Court of Common Pleas in Mellish v. 
Bawdon. 

That being so, and considering that Jeypore is at a considerable distance 
from Calcutta, we cannot think that the 25 days which elapsed between the 
arrival of the bill and its presentment was an unreasonable time. 

There was undoubtedly some reason given for the delay, namely, that at 
the beginning of May, there is a new issue of money from* the mint at jeypore, 
and the new money so issued is supposed to be more valuable than money 
which has been in circulation for some time. 

If that fact influenced the plaintiffs, it was one which might fairly have 
been taken into consideration. 

They had no reason to suppose that the short delay would be prejudicial 
to the drawers, and they considered that it would be of service to themselves. 

We agree, therefore, with the view taken by the Court below upon this 
point, and we do not think it necessary to determine the other issues in the 
case. 

We may add that, having referred to s. 61 of the Negotiable Instruments 
Act, we find it makes no difference in the law upon this subject. The section 
says that a bill of exchange payable after sight must, if no time or place is 
specified therein for [349] presentment, be presented to the drawee thereof for 
acceptance within a reasonable time after it is drawn. This section, therefore, 
leaves the law as it was before. 

The appeal must be dismissed with costs. 

Appeal dtamtssed. 

NOTES. 

[Sm also tho Negotiable Iiistrumouts Act, 1881, sec. 105 ; J1 Mad., 364.] 
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APPELLATE OEIMINAL. 

The 6th March, 1885. 

Pbbsent: 

Mb. Justice Tottenham and Mr, Justice Ghosb. 

Loke Nath Sarkar and another.Appellants 

versus 

Queen - Empress.Bespondent. * 

Prax:t%ee—Convtctton ofrtohng and causing hurt hy dangerous weapons — 
Cumulative sentences—Distinct offences—Separate charges— 

Penal Code—Act XLV of 1860, ss. 71, 148, 149, 

Act X of 1882 (Criminal Procedure Code), ss. 36, 

235,—Act X of 1872, (Criminal Procedure 
Code), ss. 314, 454—Act VIII 
of 1882, s. 4. 

The offences of rioting armed with a deadly weapon and voluntarily causing hurt with 
a dangerous weapon to two persons are distinct offences, and a person charged with such 
offences can be convicted and sentenced in respect of the noting and of the hurt caused to 
each of the persons injured. 

A and B were charged with noting armed with deadly weapons under s. 148 of the Penal 
Code, and they were also charged under s 324, coupled with s 149, with causing hurt by a 
dangerous weapon to X, and 3 was further charged under s 324 with causing a like hurt to 
y, A being also charged under s. 324, coupled with s 149, in respect of the hurt caused by 
B to Y. A and B were convicted on all charges, and separate sentences, to take effect in 
succession, were awarded in respect of each offence charged The offences under a. 324 
were committed during the not. 

Held, that the several acts with regard to which the prisoners were charged did not fall 
within the provisions of s. 71 of the Indian Penal Code, inasmuch as it was not found that 
the causing of the hurt was the force or violence which alone constituted the noting, and 
that consequently under s. 235 of the Gnminal Procedure Code the several sentences passed 
were strictly legal. 

This appeal arose out of a trial in which the two accused, Loke Nath Sarkar 
and Sachani Sheikh were charged with having taken part in a riot being 
armed with deadly weapons. C350] The charges upon which* the prisoners 
were tried were as follows:—Both were charged under s. 148 of the 
Indian Penstl Code, and also under s. 324, read with s. 149 in respect of an 
injury said to have been caused by one Kangali Singh, one of the rioters 
who, however, was not before the Court, to one Joydhur. The Prisoner 
Sachani was further charged under s. 324, and the prisoner Loke Nath under 
the same section, read with s 149, in respect of an injury alleged to have 
been caused by the former to another person ftamed Kamala Kant Poddar. 

The riot in consequence of which these charges were brought arose from 
a number of men, amounting in all to some 40 or 60 ^persons, armed with 
lathies and spears and one maij with a sword, amongst which number were the 
ftoouatfid, proceeding to a field belonging to one NasirUddin with a number of 

' * G ri»"inii,l Appftn,1 NTLa^^fifTss^,'ftgain^tho order of J. F. Stevens, Esq., SesBions 
Judge of Mymensingh, dated the 17th November 1884. 


1089 





I.L.R. 11 Cal. 861 loke nath sabkab &c. v . 

cattle and setting the cattle to eat up the rice crop standing on the ground. 

Upon being remonstrated with by Nasiruddin and some of his people the riot 
occurred, during which the injuries forming the subject of some of the charges 
were inflicted. 

The Sessions Judge, agreeing with the Assessors, convicted the accused 
on all the charges, and proceeded to pass the following sentences, vtz .,— 

Under s. 148, Loke Nath Sarkar to two years' rigorous imprisonment; 

Under s. 148, Sachani Sheikh to 14 years' rigorous imprisonment; 

Under s. 324, read with s. 149, Loke Nath to a fine of Es. 200 and 

Sachani to a fine of Bs. 50, and in default each to be additionally 

imprisoned for a‘ period of nine months , 

Under s. 324, read with s 149, Loke Nath Sarkar to li years’ rigorous 
imprisonment in respect of the third charge, bo take effect upon 
the expiry of the sentence passed under the first head of the charge , 
and 

Under s. 324, Sachani Sheik to IJ years’ rigorous imprisonment, to 
take effect upon the expiry of the sentence passed under the first 
head of the charge 

[381] Against these convictions and sentences the prisoners preferred this 
appeal, both upon the ground that the evidence did not support the findings of 
the Court below, and that the sentences were illegal and ought to be set aside. 

Baboo Ambica Churn Bose appeared for the Appellant. 

No one appeared for the Crown. 

The Judgment of the High Court (Tottenham and Ghose, JJ.) was as 
follows .— 

We see no reason to differ from tlie Court below as to the facts found by 
it. These are that both the prisoners took part in a not, being armed with 
deadly weapons , that in the prosecution of the common object of the rioters 
the prisoner Sachani Sheikh caused hurt with a dangerous weapon to one 
Kamala Kant Poddar, and another of the rioters caused hurt with a dangerous 
weapon to one Joydhur. 

Upon these facts both of the prisoners have been convicted under s. 148 
of the Penal Code, both have been convicted under s. 324 by the operation of 
s. 149 in respect of the hurt caused to Joydhur Loke Nath Sai’kar has been 
further convicted under the same section m respect of the hurt caused to 
Kamala Kant, and Sachani Sheikh has been further convicted under s. 324 
only in respect of the latter hurt caused by himself. 

Separate sentences have been passed upon the prisoners in respect of each 
separate conviction. The sentences on Loke Nath Sarkar amount in the 
aggregate to three and a half years’ rigorous imprisonment and a fine of 
Rs. 200; and the sentences on Sachani Sheikh aggregate to three years’ 
rigorous imprisonment and a fine of Rs. 50. and in default of payment of the 
fines the prisoners are to suffer further imprisonment each for nine months. 

Babo Ambica Churn Bose, who appeared for the appellants, contended 
that the prisoners could not legally be convicted of more than one of the offences, 
the whole of which formed parts of the same transaction , or, that at any rate, 
though the several couvriotion.s might be legal, the prisoners could not lawfully 
be sentenced in respect of more than one of them. He relied upon [362} the 
rulings of this Court in The Queen v. Durzoolla (9 W. R. Or., 33), The Queen 
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Hi 

V. Dina Sheikh (10 W. R. Or., 63), The Qiiee^t v. Shahabut Sheikh (13 W. R. 
Cr., 42), and Empress v. Jubdur Kazi (I. L. R., 6 Cal., 718), which more or 
less support his contention 

We have not, however, been able entirely to follow the reasoning of the 
learned Judges by whom those cases were decided ', and we think that in the 
present case it is unnecessary for us to express either assent to, or dissent from, 
the law laid down by them The terms of the former Codes of Criminal Proce¬ 
dure, with reference to which those cases were decided, were perhaps less clear 
than the provisions of the Code now m force By s 35 of that Code, as well 
as by s. 314 of the previous Code, it is jirovided that, when a person is convicted 
at one trial of two or more distpict offences, the Court ma\ sentence him 
for such offences, to the several punishments prescribed therefor, which such 
Court is competent to inflict, subject to certain provisions as to maximum 
which are not material in the piesent appeal. Then s. 235 provides in clause 
(1) which seems to apply to the present case, that if in one series of acts so 
connected together as to form the same transaction, more offences than one 
are committed by the same person, lie may be charged with, and tried at one 
trial for, every such offence, and, if tned, he must he either acquitted or 
convicted 

As regards punishments, this section enacts nothing beyond this, that 
“ nothing contained in this section shall attoct tlie Indian Penal Code, s. 71.” 
That section, as amended by Act Vlll of 1882, « 4, contains the same provi¬ 
sions as to limit of punishment which were embodied in clauses 2 and 3 of 
s. 454 of the former Code of Criminal Procedure As the law now stands, 
therefore a person, tried and convicted of several offences under s. 235 of the 
Code of Criminal Procedure, is liable to be punished for each such offence, 
unless he is protected by s. 71 of the Penal Code. Section 71 then provides . 
(1) that when anything whicli is an offence is made up of parts, any of which 
parts is itself an offence, the off ender shall not be punished for more than one 
of such offences, unless [353] it be so expiessly provided . (2) that if a single 
act falls within two separate definitions of offences, the offender shall not 
receive a more severe punishment than could he awarded for either of them , 
and (3) that if several acts, of which one or more would by itself constitute 
an offence, form, when combined, a different offence, the offender must not 
receive a punishment more severe than that jirovided for any one of such offences. 

It seems to us that the present case does not come within the purview of 
s. 71. 

The offences, of which the prisoners have been convicted, are distinct; 
(1) noting armed with deadly weapons: (2) voluntarily causing hurt with 
a dangerous weapon to Kamala Kant Poddai , (3) a similar offence with 
regard to Joydhur. 

The several acts, m support of which the priscners were charged, do not 
in combination form any other offence defined bv any law with which we are 
acquainted , nor do they fulfil any other condition of s 71 which would protect 
the accused from more than one punishment or limit the severity of the 
sentence passed upon them. 

If it had been found that the causing of hmt was the force or violence 
which alone constituted the rioting in the present case, then we should be 
prepared to hold that the prisoners could not be punished both for causing hurt 
and for rioting. But the facts of the case do not warrant such a finding , for 
rioting was being committed beforelthe hurts were inflicted on the two men 
wounded. 


5 CAri.—im 
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BBNNBTT V. 

We note that the view of the law which we have taken was adopted by the 
High Court at Allahabad in the recent case of Quein Empress v. Dungar Stngh 
(J. h. R., 7 AIL, 29). 

It appears to us, therefore, that the convictions and the several sentences ^ 
passed were strictly legal, and ihat they cannot be set aside on the grounds 
put forward by the vakeel for the appellants. ■■ 

But we think that we may, under the circumstances of the case, mitigate 
the punishment to some extent. We accordingly reduce the sentences passed 
under s. 14B to rigorous imprisonment [384} for one year in the case of Loke 
Nath Sarkar, and to six months in the case of Sachani Sheikh ; and that the 
fines imposed in respect of the second head of the charge be reduced to Bs. 100 
and to Bs 30 respectively 

Convicttons upheld and appeah dismissed. 

NOTES. 

£A member of an*unlawful assembly some members of which caused grievous hurt can. 
not lawfully be punished for the offence of noting as well as for the offence of causing 
grievous hurt; 16 Cal , 4411 (F. B.) overruling 11 Gal., .349 , and following 6 All , 121,4 C. W 
N., 245,3 C. >W. N , 761,8 C W. N., 519,9 AU., 646.] 


[ 11 Csl. 8S4 ] 

MATRIMONIAL JURISDICTION. 


The 30th March, IHHr,. 

Pkesent ■ 

Mb. Justice Norbis. 

J. D Bennett.Petitioner 

versus 

.4 C. N. Bennett.Respondent and another. 


Ear parte A. C. N. Bennett. 


Alimony pendente \it&—Permanent Ahrrumy — Practice—Divmce Act—Act /V 

of 1869, $s. 38 and 37. 

Ahmonv pendente hte cannot be granted on an application made after a decree nisi in the 
suit has been passed, nor is it i» the power of the Court to grant permanent alimony until an 
application is made to make such decree absolute. 

This was m application made^on the 30th March 1885, by A. C. N. Bennett" 
for alimony pendente lite. 

It appeared that J. D. Bennett, the husband of the applicant, had instituted 
a suit against his wife for dissolution of marriage on the ground of her adultery 
with one Smith, and that on the 16th March 1885, he had, ex parte, obtained 
in snob suit a decree nisi dissolving the marriage on the ground set out above. 
This decree had not at the time of the application for alimony (on the 30th 
Mareh 1885) been signed, sealed or enrolled. 
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The applicant set out in her petition that the income of J. D. Bennett, who 
was a licensed Master Pilot in the service of the Government of Bengal, amount¬ 
ed annually to between five and seven thousand rupess, and that she had not 
^ appeared in the suit and had not for that reason previously asked for ali¬ 
mony, and now asked the Court to suspend the signing, sealing and enrolment 
of the decree mst, and to grant her such alimony as might be deemed meet. 

J. D. Bennett filed an affidavit stating his avearge yearly income for the 
last three years, and stating that, up to the date on which the decree nm was 
granted, he had allowed his wife Rs. 60 per month for board and lodging, and 
Rs. 40 per month for her personal expenses 

[35S] The applicant appeared in person. 

Mr, Htll for J. D. Bennett. 


The petition is evidently one lor alimony pendente hte, and such alimony 
ceases as soon as a decree mst is given on the ground of wife’s adultery A 
wife charged on husband’s petition with adultery is entitled to have alimony 
pendente hte allotted to her, though she has filed no answer, because in allot¬ 
ting alimony pendente hte, a wife is to be considered innocent— Smith v Smith 
(4 S. & T., 228). Alimony pendente hte has been allotted after verdict of adultery 
against a wife, but before the case came on for final decree before a full Court, 
as she till then is to be considered innocent— D'Oyley v. D’Oyley (4 S. & T., 
226). See also Crumpton v. Crumpton (32 L.J P.M. & A., 142), Philhpe v. Phtl 
hps (34 L. J. P. M. & A., 107) The cases in which alimony pendente hte has 
been held to cease on decree on ground of wife’s adultery are Lutham v. 
Luthum (30 L. J. P. M & A , 163), Welh v Wells (33 L.J.P.M. & A. 151, 3 S. 
& T., 542). The case of Nicholson v. Nicholson (32 L.J.P M & A., 127) is to the 
contrary, but Luthum v Luthum (30 L J. P.M. & A., 163) was not brought to 
the attention of the Court. 


If the petition could be taken as one for permanent alimony (which it 
clearly is not) the case of Bradley v. Bradley (L. R , 3 P. D., 47) shows that 
permanent alimony cannot be given .nefore the decree absolute, but it is not 
necessary to embody the order for such alimony in the decree absolute, but see 
contra—Charles v. Charles (L.R. 1 P A D., 260). As to imposing conditions on 
wife, see s. 37' of the Indian Divorce Act, and Keats v. Keats (1 S & T., 335). 
I am willing to give an allowance to the applicant until such time as she may 
be in a position to apply for permanent alimony on the condition of her lead¬ 
ing a chaste life. 


Power to order 
nent ahmonoy. 


perma- 


•[8ec. 37 —The High Court mav, if it think fit. on any decree absolute declaring a marriage 
to be dissolved, or in any decree of judicial soparatfon obtained by 
the wife 

and the Distnct Judge may, if he thinks fit, on the con- 
hrmation of any decree of his declaring a marriage to bo dissolved, 
or on any decree of judicial separation obtained by the wife, 
order that the husband shall, to the satisfaction of the Court, t«cure to the wife such gross sum 
of money, or such annual sum of money for iiiiv term not exceeding her own life, as, having 
regard to her fortune (if any), to the ability of the husband, and to the conduct of the parties, 
“it thinks reasonable; and for that purpose may cause a groper instrument to be* 6 X 600168 by 
all necessary parties. 


In every such case the Court may make an order on the husband for pay'mont to the wife 
of such monthly oi weekly sums fijr her maintenance and 
Power to order monthly support as the Court may' think reasonable . 
or weekly payments. Provided that if the husband afterwards from any cause be¬ 

comes unable to make such payments, it shall be lawful for the 
Court to discharge or modify the order, or temporarily to suspend the same as to the whole 
(W any part of the money so ordered to be paid, and again to revive the same order wholly or 
in part, as to the Court seems fit.] 
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£356] Norpia. J .— I have DO power to make an order for alimony pendente 
Ute. The suit between the petitioner and the respondent came to an end when 
the decree nisi was made, and I have, therefore, no power to order alimony 
pendmte lite. The respondent will be entitled to apply, when the decree is to 
be made absolute, for permanent alimony. Mr. Htll, on behalf of the petitioner, 
says that the petitioner is willing to make the respondent an allowance 
until an application can be made for permanent alimony. The payment of 
that allowance, Mr. Hill says, will be dependent on respondent leading a chaste 
life. At present I can make no order; with reference to Mr Hill’s statement 
that the petitioner is willing to make an allowance to the respondent, I think 
that Bs 60 a month would be a fair and reasonable sum to be paid to her till 
such time as she can make an application for permanent alimony. 

Application dismissed. 

Attorney for ,1 D. Bennett. Dignani and Robinson. 

NOTES. 

[Compare with this case 36 Cal., lOlS where it was held that the principle of law laid 
down in Dunn v Dunn, l‘iS P I> , 91 was not applicable to India and that a right to almion> 
cannot cease until .i decree absolute was passed See also 2d Cal , 913.1 

[11 Cal 8B6] 

OKIGINAL CIVIL 

2'he 2Gtti Maich, iHSCi. 

Pkesent 

Mh. Justice \VlLso^ 

111 the matter ol Nundololl Mookerjee . Applicant 

versus 

Chunder Kant Mookerjee. Opposite Party. 

Awaid—Arbitrator recommending solution uj disputed points—Aioard 
objected to as being a recommendation—Objection to aivaid—Act 

XIV of 1SH‘A, s. 525 

A document, although headed as an “ award” and signed bv the arbitratoi, which inorc- 
ly recoinmoiids a solution of the questions referred to arbitration, will not be treated bv the 

Court as an award on an application made under s .i2.5 of the Code of Civil Procedure. 

• 

This was an application on behalf of one Nundololl Mookerjee to make 
absolute a rule rust obtained by him on the 17th June 1884, calling upon one 
Chunder Kant Mookerjee to show cause why an award, dated the 17th June 
1884, should not lie filed, and judgment passed thereon. 

ft 

It appeared that by two several letters, bearing date the 6th May, 1884, 
signed by Nundololl Mookerjee and Chunder Kant £887] Mookerjee one 
Ohundy Churn Banner]eo haii been appointed arbitrator to decide certain* 
matters regarding the location of certain fish stalls in a market in AheritoUa 
Street which were in dispute between them. On the 17th June 1884 the 
arbitrator drew up a*document which was headed with the word " Award," 
and commenced as followsOn being appointed arbitrator at the request of 
both parties to deoiSe the dispute in connection with the market No. 11, 
AharitoUa Street, between Baboo Chunder Kant Mookerjee, the owner thereof, 
and Babod Nundololl Mookerjee, whose dwelling-house is situated directly to the 
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north of a portion of the said bazaar, I paid several visits to the place and 
heard both the parties , ” and after stating the two points for deterinination, 
and making observations thereon, the arbitrator concluded the document with 
these words: 1 should therefore recommend that the fish stalls might con¬ 

tinue where they have been for some time past,' that is, in the east wing of 
the market, and that all the vegetable and fruit stalls might be conveniently 
located in the west wing, as the owner would likely suffer no loss thereby, 
while it would remove a source of inconvenience to Baboo Nundololl Mookerjee.” 

(Sd ) Chundy Churn Bannerjee, 

1.1 ih June 1884. Arhitratoi 

Chunder Kant Mookerjee appealed, on the application, to oppose the til¬ 
ing of the award, setting out in an affidavit that he had had no notice of the 
occasions on which the arbitrator had inspected the market, nor had he attended 
any of the meetings of the arbitrator , that the first intimation he received 
of the fact that Chundy Churn Banneriee had acted as arbitrator w'as on receipt 
of the so-called “award,” and that he had written to the arbitrator declining 
to be bound bv his award, which he (Chunder Kant) stated to be bad in law 

The arbitrator put in an affidavit stating that he had sent verbal notice 
to Chunder Kant Mookeriee of his intended inspection of the market, and of 
all meetings, and that, although Chundoi Kant Mookerjee had not attended, 
yet his am-mokhtar, and the sons of Chundei Kant Mookerjee had attended 
the meetings and conducted tlie reference on behalf of Chunder Kant 
Mookerjee. 

[3S8] Mr Bonnerjee and Mi Mitiei ajipeaied to show cause, and objected 
that the award made was not a good one, and contended that no judgment 
could be passed on such an awaid , and refenod to Jchamoifee Chowdhranec v. 
Prosunnn Nath Chmodhn (I. L, R., 9 Cal, 557) 

Mr. Sale (with him Mr Pugh and Mr O’Kiuealif) in support of the rule 
cited Dutto Singh v. Dosad Bahadwi Sivgh (I L. R., 9 Cal., 575), as dissent¬ 
ing from Ichamoyee Chowdhranee v PioHunno Nath Chowdhri (I L R , 9 Cal. 
557), and contended that no cause had been shewn against the rule, as defined 
in the case of Dandekat v Dandekais (1 li R, 6 Bom, 663), it being 
insufficient to come in and simply object on affidavit That cause should not 
only be alleged but be proved to the satisfaction of tlie Court, or it should be 
shown that there was reasonable ground loi objection. That the expression 
“ recommend ” in the award was a sufficient expression of ojunion on the part 
of the arbitrator , that the words “ 1 am of opinion that A is entitled to claim 
134 pounds for non-performance of his contract” had been hejd a sufficient 
award . Matson v Timver (Ry & Moo ,17) 

Mr. Justice Wilson considered that the document jiurported rather to 
bo a recommendation than an award , and refused to make a decree in accord¬ 
ance therewith on the ground that the doeum^R was no award, decided 
nothing, and was too obscure to be enfoiced 

Rule discharged 

Attorney for Petitioner Mookerjee and l)eb * 

Attorney for Chunder Kant: (Jan ulhers. 
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[889] APPELLATE CIVIL. 

The 6th March, 1886. 

Present: 

Mr. Justice Pigot and Mr. Justice O’Kinealy. 

The Secretary of State for India in Council.One of the Defendants 

versus 

Marjum Hosem Khan, a minor, through his mother and guardian 
Bemeharunnissa Khatoon.Plaintiff.' 

Appeal — Costs—Execution of decree—Pwchaser in execution of decree ■ 
Revenue sale — Deposit—Recorded proprietors — Assignee — 

Act XI of 1869. s. 31. 

Au appeal will ho on a quobtion of costK where a luattei of principle ih involved. 

Section 31. of Act XI of 1859, must be read strictly. An assignee of the recorded 
proprietors 16 not their representative within, the meaning of that section, and the Golieotor 
IS justified in refusing to pav to such assignee claiming on his own behalf, raonev held in 
deposit on account of the recorded proprietors 

In this case the facts were as follows . A certain revenue paying estate, namely, 
No. 1790 on the register of the Collector of Furreedpore, was held in the 
following proportions Certain persons named Roy owned an 8-anna share, 
and certain other persons, hereinaftei called the Mahomedan sharers, owned the 
other 8-anna share in various proportions, one of them named lijatunnissa 
Khatoon being the proprietor of a one-and-a-half anna share A separate 
account had been opened in the Coilectorate in respect of the latter 8-anna 
share. 

On the 17th of June 1865, the Mahomedan sharers mortgaged their 8-anna 
share to the plaintiff to secuie the repayment of a sum of Rs. 3,000, with 
interest at one {ler cent per month. On the 29th of November 1877, the plain¬ 
tiff obtained a mortgage decree on his mortgage for the sum of Rs. 4,308-3-8, 
including interest and costs. On the 26th of April 1878, in execution of that 
decree, the plaintiff purchased the shares of all the Mahomedan sharers in 
the mehal, with the exception of [360] the share of Iijatunnissa Khatoon, 
(that is to say, the plaintiff purchased six-and-a-half annas of the entire mehal) 
for about Rs.' 800. A petition to set aside the sale was presented by the 
Mahomedan sharers, but that petition was finally dismissed on the 25th of 
March 1880. In the meantime, and on the 5th of January 1880, the 8-anna 
share of the mehal belonging to the Mahomedan sharers was sold by the 
Collector of Furreedpore fot arrears of revenue under the provisions of Act XI 
of 1859, and purchased by one Mohesh Chunder Sircar for Rs. 5,700. After 
payment of ^the arrears of Government revenue out of this sum, the balance, 
namely, R«. 5,654-11-81, remained in the Coilectorate to the credit of the 
recorded proprietors of the 8-anna share of the Mahomedan sharers. 

The plaintiff’s decree not having been satisfied by the purchase of the 
6i-annas share above-mentioned, he, on the 14th of March 1880, attached the 
Baud sum of Rs. 5,654-1 l-8i in execution of his decree. In June 1880, he 

* Appwl from Original Decree No 178 of 1883, againfit the decree of Baboo Jagutdurlubb 
NEuBOCmaar, Um Bahadur, Subordinate Judge of Furreedpore, dated the a2nd June 1888. 
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applied for and obtained from the Civil Court an order, which was despatched 
to the Collector for his information, and which ran as follows : “ That the 

Collector be pleased to pay to the decree-holder, through his pleader, the sum 
of Bs. l,060-3-8f on account of the share (li-anna share) of the judgment- 
debtor Ijjatunnissa Khatoon out of the aforesaid sum under attachment, and to 
order the balance to be released from attachment ’’ In August 1880, the 
Collector oornplied with this order, and paid to the plaintiff the sum of 
Bs. 1,060-3-lf, being the portion to which Ijjatunnissa Khatoon was entitled in 
respect of her l^t-anna share of the total sum attached. It did not appear 
from the record whether or not these proceedings were ex parte without 
notice to the opposite side. 

On the 18th of May 1881 the plaintiff applied to the Collector of Furreed- 
pore, for payment out to him of the sum still remaining in the Collectorate 
to the credit of the recorded proprietors, namely, of the sum of Es. 4,594-7-114, 
as purchaser under the sale of the 25th of April 1878. This application was 
supported by a petition signed by all the Mahomedan sharers, with the excep¬ 
tion of Ijjatunnissa Khatoon On the i8th of July 1881, a second application 
for payment was made, and supported by a similar petition. The Collector 
refused to pay the money to [361] any but the recorded proprietors, and his 
decision was upheld by the Commissioner on appeal, therefore the plaintiff 
instituted the present suit against the Secretary of State for India in Council, 
and the Mahomedan sharers, praying for a declaration of his right to the sum 
deposited in the Collectorate, for an order that the same should be paid over to 
him, and for an order^ that the Secretary of State for India in Council should 
pay to the plaintiff' his costs of suit. The Secretary of State for India in Council, 
in his written statement, upheld the action of the Collector, but stated that he 
\vas willing to hand over the deposit to the plaintiff, should the Court declare 
that the plaintiff' was rightfully entitled theieto. The Subordinate Judge 
decreed the plaintiff’s claim, and ordered the Secretary of State for India in 
Council to pay the costs of the suit, on the ground that the plaintiff, by his 
purchase, had become the lepresentatiye of the recorded proprietors within the 
meaning of s. 3l of Act XI of 1859, and therefore the refusal by the Collector 
to pay the money was not justifiable and that bv such refusal he had 
unauthorizodly withheld the money from the plaintiff 

The Secretary of State appealed to the High Court, on the ground that 
the plaintiff was not the representative of the recorded proprietors ; and on 
the question of costs 

Baboo Unnoda Vershad Banerjee for the Apjiellant 

Baboo Baikant Nath Das for the Kespondent 

The Judgment of the Court was delivered by 

Pigot, J. —We think the appeal as bo costs must succeed. We think the 
matter is clearly one in which it is competent to have an appeal, even although 
it is on a matter of costs, it being one affecting principle. 

We think that the ground, put forward m the judgment of the Subor¬ 
dinate Judge, for the order as to costs is one in ^respect of which the lower Court 
is mistaken. It appears to us that the Collector did not uriauthorizedly 
withhold the money from the plaintiff. The plaintiff clq^med an independent 
right to demand the money from the Collector in virtue of the petition of the 
holders of the estate. Under s. 31 of [362] Act XI of 1869 he bad not the 
right in that capacity to claim the money it was payable only to the recorded 
profffietor or his representative, or, supposing the proportionate shares to 
have been ascertained, to the persons recorded as entitled to the ascertained 
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shares, or their representatives. Here, there was no receipt tendered by, or oh 
behalf of, the recorded proprietors ; nor did plaintiff apply for the money on 
their behalf, but on his own. The petition, even had it been signed by all the 
recorded proprietors (which it was not), did not clothe the plaintiff with such an 
authority to receive the money as entitled him to demand it from the Collector. 
Plaintiff did not demand the mone\ on behalf of the recorded proprietors, 
with a receipt from them, as required by the section He demanded it as 
their assignee The section does not contemplate such a case . it does not 
cast on the Collector the duty of giving effect to, and as a preliminary of 
verifying of, such assignments It must be read strictly. On these grounds, 
the order as to costs cannot he justified The appeal must succeed, the order 
as to costs must be set aside, and the respondent must pay the coats of the 
appeal. 

Appeal allowed. 


NOTES 

[ Appeals are hIIdwoA oii a que^ition of costs where .n question of principle is involved, 
BLR.. Sup 490 , 11 Cal , 459,34 Cal , STf* . 1*2 Cal , 179 , 12 Cal 271 . (1908) I K B. 24 . 
16 Bom , 676 

As regards appeal on costs only, see li C.il , 179 , 28 Cal., 567 , 16 Bom., 676 , 22 Bom , 
164 ] 
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APPELLATE CIVIL 


The 17th Fehruatq, IHh^i. 

Present 

Mr. .Turtice Mitter, and Me .Justice Trevelyan. 

Murari Singh. . . . Plaintiff 

versus 

Pryag Singh and others.Defendants. 

Execution -Sale in execution of decree—Sait for possession against atiction- 
purchaser by setting aside sale—Civil P'oeednre Code (Act X of 1877) s. liM. 

In execution of a decree certain property was sold in pursuance of an order under s. 244 
of the Civil Procedure Code, and purchased by a person not a party to the suit, who 
subsequently obtained possessibn of the proportv. That order was subsequently set aside. 
In a suit bv the judgment-debtor to recover possession of the property from the auction- 
purchaser bv getting [388] aside the sale, J/eld, that the order directing the sale had the force 
of a decree, and that the plaintiff was not entitled to the relief claimed. 

Jan Ah v. Jan AH Clumdhry (10 W. B , 154) followed 

The facts of this case were as follows:—The defendant (respondent), 
Pryag Singh sued the father of the plaintiff (appellant), one Eamdhee Singh, 

• Appeal from Appellate Decree No 2067 of 1883, again,st the decree of J, F. Stevens, 
ESq., OSieiatiiig Judge of Sarun, dated the 15th of May 1RS.3, affirming the decree of Babu 
Kali ProaoiM Mukerji, First Subordinate Judge of that cListrict, dated the 22nd of April 1882. 
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* on a bond and a sharakutnama. Whilst that suit was pending Bamdhee Singh 
died, and his sons, including the plaintiff in this suit, Murari Singh, were 
substituted as defendants in his place. A decree was then passed against them 
on the 17th January 1876. The case was not defended, and that decree was 
consequently obtained ex parte. It was found on the evidence in the suit that 
the then defendants had succeeded to the estate of their father, the deceased 
obligor, and that therefore they must be held answerable for his debt. It did 
not appear that any steps were taken to set aside that decree, and when it 
came to be executed the property in dispute in this suit was attached. Murari 
Singh thereupon objected that the property was his own, and had been pur¬ 
chased by himself, that he had been separate from his father in food and 
estate and had inherited nothing from him. This objection was allowed on the 
2nd July 1877 by the Sul^ordinate Judge, but upon an appeal being preferred 
the order passed was reversed bv Mr. Drummond, the District Judge, on the 
ground that, as Murari Singh was himself a defendant m the suit in which the 
decree sought to be executed was passed, he was liable under that decree, and 
the questions raised by him in the execution proceedings were immaterial. A 
special appeal was thereupon preferred to the High Court, and on the 25tl' 
February 1878 the case was remanded to the District Judge’s Court to deter¬ 
mine, firstly, whether the property attached was part of the estate of the 
deceased Ramdbee Singh , if not, secondly, whether, if it were the separate 
jjroperty of Murari Singh, it had been shown that he had misapplied the pro¬ 
perty received by him from his father, so as to make himself personally liable 
to compensate the judgment-creditor in full or in part out of his own separate 
estate. On the 21st January 1880 the case was taken up by the District Judge, 
[861] and fresh evidence heard, and the appeal dismissed on the ground that 
the decree-holder had failed to prove his allegations. 

After Mr. Drummond’s order of the 28th August 1877, and before that 
order was set aside by the High Court, the property was brought to sale on 
the 4th December 1877, and purchased by Dilraj Singh, the second defendant 
in the suit. The sale was confirmed-on the 10th January 1878 Dilraj Singh 
subsequently applied for a sale certificate, and, though Murari Singh opposed 
the application, the certificate was granted on the 23rd April 1881, and 
delivery of possession formally given. 

Dilraj Singh died after the institution of the present suit, and his 
representatives were made party defendants in his place. 

Murari Singh, after being unsuccessful in his opposition to the granting 
of the sale certificate, instituted the present suit on the 7th July 1881, against 
the decree-holder and the auction-purchaser, claiming that the property in 
question should be declared to belong to him, and that the sale should be set 
aside ; for possession of the property, for mesne prokfis , and praying that the 
order of the 23rd April should be set aside. 

The first Court held that the plaintiff’s,cause of action was* the sale, 
and that consequently the suit was barred under art. 12 (a), schedule 2, Act XV 
of 1877 : that the sale, having been duly made and confirmed while Mr. Drum¬ 
mond’s order was in force, was valid ; that whatever rigtt, title and interest 
the plaintiff possessed passed to the auction-purchaser ; and that without 
setting aside the sale he could have no right as against the auction-purchaser 
to recover the property. On the facts the first Court was not satisfied that 
the property in suit was really acquired by the plaintiff, and it held that, even 
assuming that to be the case, inasmuch as the original judgment of the l7th 
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January 1876 found as a fact that he had succeeded to his father’s estate, he • 
was bound to account for the properties so received by him, and as he had 
failed to do so the property in suit must be held liable to satisfy the decree. 

Against that decree the plaintiff appealed. 

The lower Appellate Court upheld the decree of the Court below, holding 
that the suit was barred by limitation, and that [369] the plaintiff had failed 
to prove that the property in suit was his self-acquired property. 

The appeal was consequently dismissed with costs, and the plaintiff now 
specially appealed to the High Court. 

Baboo Kah Ktssen Sen for the Appellant. 

Baboo Mohesh Chutider Chowdhry and Munshi MaJiomed Yusoof for the 
Bespondents. * 

The Judgment of the Court (Mitteb and Tbevelyan, JJ.) was as 
follows.— 

We are of ojiinion that the appeal in this case must fail. Without 
expressing any opinion upon the question whether the plaintiff’s suit is barred 
by limitation, we think that upon the facts admitted m this case the plaintiff' 
is not entitled to have a decree setting aside the sale We think that the 
ruling in Jan Ah y Jan Ah Chowdhry (10 W R., 154) will govern this case. 

There was an order by Mr. Drummond which, under s. 244 of the Code 
of Civil Procedure, had tlie force of a decree directing the sale of the property 
in dispute, and in execution the property in dispute was sold and purchased 
by a person who was not a party to the suit That decree was subsequently 
set aside. 

According to the authority refeiTed to above, this will not entitle the 
plaintiff to bring a suit to set aside the sale That being so, we think that the 
judgment of the lowei Courts dismissing plaintiff’s suit is correct. 

We dismiss this appeal with costs 

Appeal dismissed. 


NOTBB. 

t TUe distmetion haa been rnaintained between the honA fide purch.iaer in execution aalea 
and the purchaser who is or may be afiected with notice. The former’s purchase is not 
generally set aside (1 B.L.R.A C., 56,4 Cal , 142 , 11 Cal , 362,10 All , 83 ; 20 All., 237 ; 22 
All., 168,23 Cal , 857,21 Bom , 463 , 26 Cal., 734) , but the latter buys subject to the 
vioisaitudeR of’the litigation •—10 All , 166,31 Cal , 499 , 15 C W N , 78.] 
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CRIMINAL MOTION. 


The 2Mh February, 1885. 

Present; 

Mr. Justice Tottenham and Mr. Justice Ghose, 


Ambler and another.Petitioners 

verstts 

Pushong and another .Opposite Parties.' 


Posiessio7t, inquiry as to—Time at ivhtch Magistrate is to determine who was 
in possession—Actual possession—Criminal Procedure Code 
(Act X of 1882), s. 145. 

Under s 145 of the Criminal Procedure Code the Magistrate has to find [366J which of 
the parties is m possession of the subject-matter of the dispute at the time when he is inquir¬ 
ing into the matter, which in the contemplation of the law is identical with the time of the 
institution of the proceedings, and not at any time previous thereto, and ho has no concern 
as to how the party then in actual possession obtained possession, but has only to pass an 
order retaining him in his possession. 

This case arose out of a dispute between the respective parties as to the 
'right to hold possession, for a particular purpose, of a certain hill called 
Bhoika Hill, the property of the Maharaja of Gidour 

The petitioners. Ambler and Stephens, claimed under an unregistered 
lease for a period of five years from November 1882 to November 1887, and 
the opposite party, Pushong and Sen, claimed under a lease dated the 20th 
September 1884, and registered on the 13th October 1884. Both the leases 
were of the same nature and were granted to the respective parties by the 
Maharaja for the purpose of giving the holders the right to quarry and remove 
the stone in and from the hill in question. The facts as proved, and the 
allegations on either side, so far as are material, were as follow :— 

There was no dispute that Ambler had originally entered into possession 
under his lease and worked the quarries, but it was alleged on behalf of the 
opposite party that he only worked them tor a period of about two months 
and then abandoned them • in 1884 Ambler entered into partnership with 
Stephens and others, and it was alleged that the partnership thus constituted 
determined to abandon the quarries, but the Magistrate found that Ambler 
had certainly not determined on that course. The question depended appa¬ 
rently upon whether the Railway Company would or would not rtin a siding 
up to the hill to facilitate the removal of the stone when quarried so as to 
enable the quarries to be worked at a profit. 

Tbe time for the registration of Ambler’s lease having expired, the Maharaja 
re-dated the lease. The Magistrate found as a fact that Ambler continued to 
deliver stone that had been quarried up to August 1884, and Ambler contended 

* Criminal Revision No. 12 of 1886, against the order of C. R. Manndin, Esq., Joint 
Magistrate of Monghyr, dated the 11th December 1884. 
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that ha had never given up possession of the hill. Pushong and Sen contended 
that they found the hill unoccupied and commenced working there under the 
[867] lease on the 22nd September, and continued in undisturbed possession 
till the 16th October, when they were turned out by Ambler with the aid of 
the Police. It appeared that on the 16th October, Ambler complained to the 
Police that Pushong and Sen had, on the 14th, forcibly turned out his coolies 
and taken their tools, and on the 16th the Police proceeded to the spot, and 
finding none of Pushong’s men there, save two who at once decamped. Ambler 
was put in possession. Pushong and Sen in their turn complained that they had 
been forcibly dispossessed by Ambler and the Police on the 16th October. The 
present proceedings were instituted on the 18th October, and at that time it 
was not disputed that Ambler was in possession. 

The Magistrate came to the following conclusions, viz., that Ambler was 
dispossessed on the 22nd September, and that he did not complain till the 
14th October, that Pushong and Sen obtained possession on the 22nd 
September and heldjt till the 14th October ; and that on that day the dispute 
arose while they were m peaceful possession. He, therefore, treating the 
question as one to the right to possession of the bill declared that Pushong 
and Sen were entitled to retain possession until legally evicted. 

It appeared that on the 17th October Pushong and Sen made the 
complaint upon which the proceedings were initiated by the Magistrate on the 
18th, and that Ambler lodged a cross complaint The Magistrate issued his 
proceedings under s. 146 of the Criminal Procedure Code “ with regard to the 
right to excavate ballast at a certain hill situated in the district,” treating the 
dispute as regards that right and not a right to possession of the hill, and he 
did not specify the hill in question in his initiatory proceedings. In his judg¬ 
ment, however, he treated the dispute all along as to the right to possession of 
the hill, and upon the above facts dismissed the summons against Pushong and 
Sen, and ordered Ambler to give security to keep the peace for one year with 
two sureties to the extent of Bs. 1,500 each. 

Against this order Amblet now applied to the High Court under the 
revisional sections, and in his petition set out the facts, and further stated that 
on the 24th October Pushong [368] and Sen had instituted a civil suit against 
him with reference to the subject-matter of the dispute. 

The order of the Magistrate, on the subject of the present application, was 
dated the ll£h December 1881. 

Mr. M. Qhose, Mr. M. P. Gasper and Mr. H E. TioidaU for the Petitioner. 

Mr. Puqh and Baboo Bolye Chand Dull for the Opposite Party. 

• 

Mr. Ghose for the petitioner.—A right of this nature is not such a right as 
is within tjie scope of s. 145, and therefore the Magistrate had no jurisdiction 
to entertain the matter at all. • 

If s. 145 does a^ply the Magistrate had* no business to act as he has done ; 
but all he could do was to find who was in possession at the time when he 
instituted his proceeding, and if he was bound to go back at all, he was bound 
to go back to the time before any dispute at all arose, viz., before the 22nd 
September, when we were in peaceful possession. See Pirthiram Chowdhry 
J^i Bahadoor (20 W. B., Cr., 51), and in the matter of the petition of Mohesh 
Ghunder Khan (I. L. E., 4 Cal. 417). 
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Further once the other side having instituted civil proceedings there was 
an end to the jurisdiction of the Magistrate under this section ; the opposite 
patty in their plaint in the civil suit admit that we are in possession, and say 
that we dispossessed them on the 16th October, and they seek to recover 
possession and yet the Magistrate has made an order that they be " retained 
in possession." 

In addition there is no evidence to support that portion of the order requiring 
us to give security to keep the peace, and that part is clearly bad. 

Mr. M. P. Gasper on the same side.—Section 145 has no application to 
a case where a right of the kind is in dispute— Bejoy Nath Chatterjee v. The 
Bengal Goal Company, Limited (23 W. R. Or., 45) as the right is not to possession 
of the land, but only to quarry stone, le., to go there, quarry the stone and 
take it away. 

Mr. Pugh (contra). —There is no doubt that we were in actual 
physical possession up to the 16th October, the day on [3693 which the 
dispute arose, and the “ possession ” mentioned in ■ the section means 
the possession at the time when the dispute arises. Pirthiram Chowdhry, 
Bai Bahadoor (20 W R., 51); Bakhal Dass Singh v. Bajah Shco Pershad 
Singh (24 W. R. Or., 73), Bunwan Ball Misser v. Bajah Badha Pershad 
Singh (1 C. L. R., 136) , in the matter of the petition of Mohesh Chunder Khan 
(I. L. R., 4 Cal., 417). Besides, this is a totally different case to that quoted 
by Mr. Gasper, viz., Bejoy Nath Chatteljee v. The Bengal Coal Company (23 
W. R. Or. 45), in which case there was no possession, at any rate, of more than 
a very small quantity and only a right to dig as to the greater part, and the 
Magistrate had clearly jurisdiction to take it up The right to quarry stone 
may be the right in respect of which possession was taken, but however taken, 
there was the fact of possession, and the Magistrate treats the case with 
the assent of both parties, as one in which the possession of the hill or quarry 
is at issue. 

If your Lordships adopt the suggestion of Mr. Ghose, that the possession 
referred to is the possession at the date of the Magistrate’s initiatory proceed¬ 
ing, you will be adopting a forced construofion that will put a premium on 
lawlessness, and oblige a Magistrate to retain anyone in possession who may 
clearly be a wrong-doer and have forcibly dispossessed another. 

Mr. Ghose in reply.—The cases cited on the other side are no authority 
under the wording of the section in the present Code Act XXV of 1861, 
s. 318, contained no provision enabling a party wrongfully dispossessed to be 
restored to possession. The Madras High Court held (6 Mad. H. C. App., XIII) 
that a trespasser’s possession could not be considered, but the Calcutta and 
Bombay High Courts took a different view. It was contended that a posses¬ 
sion obtained by force or fraud could not be considered, but it was held that it 
was immaterial how the possession was obtained. That view was also adopted 
by the Agra High Court. See Goverivment v Gholam Mahommed (1 Agra 
H. C. Cr., 33X {cf. Prinsep, 6th edition to Code of 1872, p. 471). ■These cases 
were before the Legislature, and a substantive [370} provision was enacted by 
Act X of 1872 to give a Magistrate power to give relief where they occurred 
(see Act of 1872, s. 534). That section is now substantially reproduced by 
s. 522 of the present Code. 

The decision of Mr. Justice AlNSLiE in Mohesh Chunder Khan’s ease went 
too far, and the provision of the present Code overrules it. It evidently over¬ 
looked the fact that special provisions had been made by s. 534 of Act X of 
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1872 to meet a class of cases in which the Courts were previously powerless to 
give any redress. In Pirthtram Ghowdhry, Rat Bahadoor (20 W. B., 51) the 
Chief Justice was of opinion that under the old Code even the Magistrate should 
find who was in possession at the time of the institution of the proceedings, 
and the Legislature seems now to have adopted that decision, and also one of 
a Full Bench of the Madras High Court {unreported, but referred to in W&ir, 
2nd ed., p. 437) for they have inserted the word “ then ” in the present section. 
The Madras decision was in 1880, and upon the footing of that case, and the 
true reading of the present provision of the Code, 1 contend that the Magistrate 
must retain the party in possession who is actually in possession at the time 
of the institution of the proceedings. 

The case of Bunivari Lall Mtsser v. Rajah Radha Pershad Singh (l C. L. 
R, 136) contains remarks of Mr. Justice AlNSLiE which have no further 
application than that particular case, but if you do adopt that view then you 
must adopt it as a whole and go back to the time when another was in undis¬ 
puted possession. 

The Order of the High Court (Tottenham and Ghosb, JJ.) was as 
follows;— 

Tottenham, J. —This was a case under s. 145 of the Code of Criminal 
Procedure, the Magistrate deciding it in favour of the second party, and the 
first party have moved this Court to set aside the order on various grounds. 

In the first place, it was urged that the case did not properly fall under 
s 145 at all, the matter in dispute not concerning any tangible immoveable 
property , and m the next place, it was contended that if this section did apply 
then the first party were entitled upon one of the findings of the Magistrate. 
[371] himself to an order in their favour, the Magistrate having found that the 
first party were actually in possession at the time when these proceedings were 
instituted. The Magistrate appears to have decided in favour of the second 
party, because he considered that they were in [lossession up to within a few 
days before this case was instituted, and that the possession of the first party 
had been wrongfully obtained by force. 

It seems to me that the first objection taken by the petitioners cannot be 
maintained No doubt the Magistrate in his initial proceeding speaks of the 
dispute as concerning a right to quarry stone in a certain hill, but what he meant 
was that a dispute existed concerning the possession of the hill itself. Both 
parties so understood the matter, and both parties adduced evidence upon that 
understanding* and the Magistrate’s decision is as to possession of the hill itself, 
which certainly is tangible immoveable property. Were we to set aside the 
order upon the ground that the Magistrate’s proceeding was not sufficient to 
give him jurisdiction, the only result would be that proceedings would be taken 
afresh, and then the Magistrate would correctly descnbe the subject of dispute by 
the name of the hill of which each party claims possession. 

As regards the other objection, that depends upon the construction to be 
put upon s. 145, as to the period *at which the Magistrate is to determine in 
whose possession the subject of dispute is or was. After setting out vrhat 
proceedings the Magistrate is to take, the section says . “ The Magistrate shall, 

“ if possible, decide whethei any and which of the parties is then in such posse?- 
“ sion of the said subjefct.” And it further provides that, “ if the Magistrate 
** decides that one of the parties is then in such possession of the said subject, 

“ he shall issue an order declanng such party to be entitled to retain possession 
“ thereof until evicted therefrom in due course of law.” The question is what 
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is meant by the word '* then.” It has been argued, on the other side that, ** is 
then in such possession ” really means was in possession at the time the dis¬ 
pute began, or, “was in possession at the time when the Magistrate’s attention 
was called to the dispute.” For the petitioners it has been contended that “ is 
then ” has its literal meaning, and means the time during which [872] the 
enquiry is being made, or at any rate, it cannot be construed as having reference 
to a period previous to the time when the case was instituted by the Magis 
trate ; and this view, I think, is the correct one. The section expressly prohibits 
the Magistrate from taking into consideration the merits of the claim of any 
party to possess the subject of dispute. He has simply to determine which 
party is de facto in possession at the time when he is enquiring into the 
matter. And I think that the law contemplates that the time of the institu¬ 
tion of proceedings and the time of deciding the case are practically identical. 
It does not contemplate any change of possession pending the proceedings. 
The proceedings are intended to be piompt and to be concluded without any 
delay. 

In the present case the Magistrate distinctly finds tiiat at the time when 
he instituted his proceedings, that is, on the 18th October last, the first party 
were in possession, having two or three days before ousted the second party 
who had been in possession for some three or four weeks That being so, the 
Magistrate’s simple duty was to maintain the first party in possession, although 
he might be of opinion that they were in wrongful possession He had no 
power in law in these proceedings to oust the party whom he considered in 
wrongful possession, and maintain in possession the party whom he considered 
rightfully entitled to possession That being so, the rule must be made abso¬ 
lute. The order of the Magistrate is set aside and in heu thereof he is directed 
to maintain the first party in possession until ousted by due course of law 

Another objection was taken by the petition The Magistrate required 
the first party to enter into recognizances to keep the peace under s 107 We 
find that there is no evidence to warrant him to make that order. That order 
therefore is also set aside. 

Ghose, J.— -I concur in the judgment just delivered by niy learned col¬ 
league. There seems to me to be a certain amount of conflict of authorities 
upon the question whether the Magistrate is bound to enquire as 
to which party was in possession at the time when the dispute arose, 
or whether be should confine his enquiry co the time when the pro¬ 
ceedings were instituted before him. These rulings were either under 
[373] s. 318, Act XXV of 1861, or under s. 530 of Act X of 1872 The latest 
case upon the point is a Full Bench decision by the Madias High Court, which 
is to be found in Mr. Weir’s edition of the Madras High Court Eeports, page 
437. This decision was passed in 1880, overiuling an earlier decision of the 
same Court which had taken a contrary view. It held that the Magistrate 
was to ascertain who at the time of enquiry wae in possession, and it was 
probably this decision, as was contended by Mr. Ghose, that the Legislature 
had in view when, in s. 145 of the law of 1882, they introduced a change of 
wording. The words I refer to are to be fownd in the second paragraph of 
8. 146, namely, “ which of the parties is then in such possession.” I believe the 
Legislature by introducing the Mrord “then” intended, to remove the doubt 
which had existed before in this matter, and it seems to me that what the 
Magistrate is required to do under s 145 is to enquire which party is in 
possession at the time of the institution of the proceedings, and not at the time 
when the dispute arose. 

Order set aside. 
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Subsequently to this order of the High Court, directing the Magistrate to 
maintain Ambler in possession, an application was made by Ambler to the 
Magistrate, for the purpose of obtaining possession, and for the withdrawal of 
the order of the 11th December 1884, under which Pushong and Sen had been 
retained in possession. 

The Magistrate then passed an order to the effect that Ambler should be 
put in possession. Thereupon Pushong and Sen presented a petition to the 
Magistrate, in which they urged that Ambler had relinquished possession of his 
own accord, and that they having obtained possession, the order of the High 
Court could not be carried out if it was intended by that order that Ambler 
should be restored to possession , they also urged that the Court had no power, 
under the circumstances, to restore a party to possession. The Magistrate, 
after hearing both sides, directed that his previous order should be stayed, 
pending a referenee to the High Court to ascertain whether the High Court 
intended that Ambler should be restored to possession, and, if not, what CS74] 
effect should be given to the order Before this reference reached the High 
Court, Ambler moved the High Court in the matter, and obtained a rule calling 
upon Pushong and Sen to show cause why the order of the High Court, dated 
the 24th February 1885, should not be carried out by the Magistrate, and why 
the order of the Magistrate, dated 11th December 1884, should not be with¬ 
drawn. Before the hearing of this rule the reference made by the Magistrate 
reached the High Court, and the two matters were heard together at the 
hearing of the rule on ttie let May 1885. 

Mr. Ghose for Ambler contended that possession given under an illegal 
order, subsequently set aside, must be ignored, that the true effect of the 
High Court’s order was that the Magistrate should regard Ambler as in posses¬ 
sion from the date of his order of the 11th December 1884 ; that there would 
be no object in the High Court possessing powers of revision in such cases if 
orders made by it were to have no effect. [Ghose, J. —But it is said that 
you relinquished possession of your own accord.] Mr. Ghose contended that 
there was nothing to support that allegation , and that the Magistrate had 
stated that the other side were now in possession under his own order ; that 
until that order had been withdrawn Ambler was bound to obey it. That in a 
similar case to this, viz., in the matter of Chulraput Singh (5 C. L. R., 200) 
the High Court had directed what was practically restoration to possession; 
it directed the Magistrate, whose order was reversed, to see that the other side 
was kept in possession , and that, although it was doubtful whether under the 
Code of 1861.. the High Court possessed this power, yet since the passing of 
the Code of 1872 there was no longer room for doubt. 

Mr. Mulhck for Pushong and Sen contended that the Court had no power 
to restore a person to possession, except under the provisions of s. 522 of 
the Code. • 

Mr. Ghose was not called upon to reply. 

The OrSer of the Court (Tof tenham and Ghose, JJ.), was as follows;— 

On the 24th of February last, this Court on revision set aside an order 
of the Joint MagistratS of Monghyr, under a. 145 of the Criminal Procedure 
Code, in a case of disputed possession, [373] between Charles Ambler on the one 
side, and Pushong and Ben on the other. The present proceedings have arisen 
out of that order of the 24th of February, which comes before us in a two-fold 
manner; Ambler, in whose favour the order of this Court was passed, applied 
to us the Magistrate of Monghyr may be informed that it was bis duty, 
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in carrying out the orders of this Court, to put the petitioner in possession ; 
and the Magistrate directed to withdraw the order by which Pushong and Sen 
were put into possession Upon this petition a rule was issued on the other 
side to show cause. In the meantime the Magistrate had by a letter referred to 
this Court to know whether the High Court’intended to restore Ambler to 
possession, or, if not, what effect was to be given to the High Court’s order. 

It appears to us that neither the reference nor the application upon which 
the present rule was granted should have been necessary. It is difficult 
to conceive how any Magistrate could doubt what the meaning of this Court's 
order was. or what his duties were in respect of that order. The Magistrate, 
in December last, while deciding the case, found Ambler to be in possession 
of the subject of dispute, and yet because he found also that the other side, 
Pushong and Sen, were in actual possession on the 14th October, that is, a few 
days before the institution of the case, he declared them entitled to retain 
possession until legally evicted. 

The order of this Court was, that the order of the Magistrate was to be 
set aside, and in lieu thereof the first party, Ambler, should be maintained in 
possession till' ousted by the due course of law. It seems perfectly clear that 
the meaning of this order is that the possession of Ambler be declared, and 
that at the time-when the Magistrate made the order in favour of Pushong and 
Sen, his order should have been in favour of Ambler. We now direct that the 
Magistrate formally withdraw the order passed on thb 11th of December last 
in the matter in question, and that in lieu thereof take the order of this Court 
of the 24th February as being the order which sliould have been passed, and 
accordingly declare Ambler to be in possession, and entitled to retain possession 
•until ousted by due course of law. This order will govern the reference. 

Rule absolute. 


NOTES. 

C A Magistrate is not coneorned with hoit> a party in possesMon came b\ the possession:— 
6 Bom H C E. Cr , iJO, 11 Cal , 305 , V2 Cal , 521,21 Cal , 404 (410, 411). 

As to what IS actual possession, see 3 Cal., .320; 16 Cal., 513 , 18 W. R. Cr., 11 

The Cr. P, C., 1898, sec. 145, sub-sectious (1) and (4) make the date of the order the date 
for determining possession, superseding 11 Cal , .365 , 12 Cal , 539 , 12 Cal., 521 ; 22 Cal., 
297 ; 21 Cal., 404; 16Cal., 281 , 18 Mad , 41, 16 Bom , 152; 13 All , 162. 

The effect of the Magistrate’s order is to maintain in possession the party in whose f.vvour 
it is made until it is superseded in the regul.ir waj —29 1 A , (24) 34 18 M, T. J , 83 ; 25 
Cal , 630 (in argument) ] 
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[870] APPELLATE CIVIL. 

The 10th March, 1886. 

Present• 

Mr. Justice Pigot and Mr. Justice Beverley, 

Saroda Churn Chuckerbutty and others.Defendants 

versus 

Mahomed Isuf Meah.Plaintiff.'' 

ExecMton of decree whtch is barred by krmtation, Sale under—Sale 
certifvcate, Effect of—Act XIV of ]8f<3, ss. 244, Sib —“ Subsisting decree,” 

Meaning of — Costs. 

The words ‘ ‘ subsisting decree ” in the proviso to s .316 of the Code of Civil Procedure 
refer to a decree which is unreversed and m full force, and not to a decree the execution of 
which IS not barred by limitation 

Where a decree under which a sale takes place remains unreversed, and the sale under it 
has been confirmed, a sale certificate will operate as a valid transfer of the property sold, not¬ 
withstanding that the sale has actually taken place at a time when execution of the decree is 
barred by limitation • 

This was a suit brought to set aside a sale held in execution of an ex parte 
decree for arrears of rent due in respect of an under-tenure, obtained by the 
defendants against the plaintiff. This decree was not appealed from , at the 
execution sale the defendants themselves became the purchasers of the under¬ 
tenure at the price of one rupee, and the sale was duly confirmed and a certi¬ 
ficate granted to the purchasers The plaintiff in the present suit alleged that 
no notice of the sale had been given as directed by s 59 of Bengal Act VIII 
of 1869, and that he had no knowledge of any of the execution proceedings, 
and further stated that execution of the defendants’ decree had been taken out 
at a time when execution of the decree was barred by limitation. 

The defendants denied these statements, and contended that no suit would 
lie to set aside the sale. 

The MunsiflF found that the sale had not been published in accordance with 
8. 59 of Bengal Act VIII of 1869, and that the sale notification had been 
fraudulently concealed from the plaintiff, adding “ that it further appeared that 
" after the decree had [877] been barred by limitation, the mehal in default was 
“ sought to be sold by auction, and was sold accordingly. Consequently, 
" according to s. 316 of the Code of CiAul Procedure when the decree was not 
" in force at the time of the sale, the said sale could not transfer the right of 
" the plaintiff to the defendants,” and he therefore gave the plaintiff a decree. 

The defendants appealed to the Subordinate Judge, who held that under 
s. 244 of the Code no separate suit would lie to set aside the sale; but dismissed 
the appeal on the ground that the decree was not “ subsisting ” at the time of 
the sale, and that, therefore, the sale certificate under a. 316 of the Code did 
not operate to pass the title in the property to the purchaser. 

The defendants ar^^aled to the High Court. 

* Apwal from Appellate Decree No. 1474 of 1883, against the decree of Baboo .Tnggnf.. 
dudulc^ Mozoomdar, Subordinate Judge of Farndpore, dated the 19th of Mar<;h 1883, revers¬ 
ing tile decree of Mouhi Mohabat Ali, Munsif of Goalundo, dated the 12th of ^ptember 1881. 
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Baboo Iswar Chandra Chakrabarti for the Appellants contended that the 
words “ subsisting decree ” in the proviso to s. 316 of the Code of Civil Proce¬ 
dure meant merely a decree which had been unreversed— Mahomed Hossein v. 
Kokil Singh (I. L. E., 7 Cal., 91), and that the Judge having found the suit 
could not lie erred in granting the plaintiff a decree. 

Baboo Kahkissen Sen for the Respondent. 

Judgment of the Court (Pigot and Beverley, JJ ) was as follows — 

This appeal arises out of a suit to set aside the sale of a certain jote in exe¬ 
cution of a decree, on the ground that the sale had been brought about fraudu¬ 
lently without proper notification, and at a time when the execution of the 
decree was barred by limitation. On the part of the defendants it was 
contended, amongst other things, that no separate suit would he to set aside 
the sale. The Court of First Instance found that the sale notification had been 
fraudulently suppressed, and held that a separate suit would he to set it aside, 
and the Munsiff further held that inasmuch as execution 'of the decree was 
barred at the time of the sale, the sale certificate, under the proviso to s 316 
of the Code of Civil Procedure, could not operate to create a valid transfer of 
the property sold. He, therefore, gave the plaintiff a decree. 

[378] The Subordinate Judge, on the other hand, relying on the case of 
Choivdhry Wahed All v. Mmsamut Jumaei (Suth. P. C., 680) and on the case 
of Vtraraghava Ayyangar v. Vcnkatacharyar (I. L. E., 5 Mad., 217), held that 
no separate suit would he, but he dismissed the appeal on the ground that the 
decree was not subsisting at the time of the sale, and that, therefoie, the sale 
certificate under s. 316 did not operate to pass the title to the purchaser. 

It is contended here that this decision is wrong in law, that the words 
“ subsisting decree ’’ in s. 316 mean a decree unreversed and in full force, and 
not a decree, the execution of which is not barred bv limitation , and further 
that, when the Subordinate Judge found that a separate suit would not lie, he 
was wrong to grant the plaintiff a decree. 

We think that these contentions must prevail 

The oases of Mahomed Hossein v Kokil Singh (I. L E., 7 Cal., 91) and 
Mungul Pershad Dichit v. Grija Kant Lahiry (1 L E., 8 Cal., 51) are authority 
for holding that the sale certificate operated as a valid transfer, notwith¬ 
standing that the sale actually took place at a time when execution was barred 
by limitation. The decree under which the sale book place was a good decree, 
and is in force up to the present time , and the sale which took place under it 
has been confirmed, and must be held to be a valid sale. 

Then the question arises whethei this separate suit would lie to set aside 
the sale on the ground of fraud; and on this point wo agree with t^e decision 
in Viraraghava Ayyangar v. Venkatacharyai (1 L. E., 5 Mad., 217), we 
think the question raised is certainly one relating to ,the execution of the 
decree, and that it is between the parties to the suit in which the decree was 
passed. • 

We think, therefore, that the decree of the lower Appellate Court must be 
reversed, and the plaintiff’s suit be dismissed. But having regard to the 
circumstances of the case and the conduct of the defendants, we shall follow the 
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course taken in the Madras case cited, and in a somewhat sinsilar case of 
Paranjpe v. Kcmade (I. L. B., 6 Bom., 148); and shall direct that each party 
do bear his own costs throughout. 

Appeal alh'wcd. 


MOTES. 

[The proviso to sec. B16 of the 0. P. G., 1882, has been omitted in the C. P. G., 1908, and 
therefore it is now no longer necessary that the decree should be subsisting at the tune of the 
conhnnation of sale. 

Strangers to a suit are justified in believing that the Gourt has done that which, by the 
direction of the G. P. G , 1908, it ought to do. 25 Boin., 337 at 347. Sc a sale cannot be set 
aside on the ground of any irregulanty .—17 Mad., 58 ; 19 Mad., 219; 21 Bom., 468 ; iior on 
the ground that the property was not attachable or saleable —28 Bom., 125 , nor that the 
execution was barred by limitation .— 11 Gal., 376., But it is otherwise if the Gourt has no 
jurisdiction to sell —32 Gal., 296 P.G. 

The above prinoiploc do not apply whore the purchaser, being a decree-holder, buys with 
notice :—32 Cal., 396 P.C. 

In Mont Lai v Uma Charan, (1913) 201 G., 337; it was held by the Calcutta High Court 
that when a sale had taken place on the basis of a .satisfied judgment, the satisfaction of 
which has been certified to the Gourt, the sale is void and ineficctual to pass any title even to 
a bona fide purchaser for value without notice 

On the question whether a suit will he independently of sec. 47, G, P. C. (1908), see 19 
Cal., 688 ; 26 Mad . 529 ; 26 Mad , 740 ; 27 Cal., 34 , 30 All., 72 , 17 Cal , 769 , 16 Cal., 794 
{arg.); see also 15 Gal., 179.] 


C879] PRIVY COUNCIL 

The 11th December, ISHl. 

, Present . 

Lord Fitzgerald, Sir B. Peacock, Sir R. P. Collier, 

Sir R. Couch, and Sir A Hobhouse. 

Gangapershad Sahu.Plaintiil 

versus 

Maharani pibi .Defendant. 

[On appeal frgm the High Court at Fort William in Bengal] 

Act XL oj 1858, A. '18—Power of guardian of minor to mortgage minor's 

property—Bate of interest. 

A guardian to whom a certificate had been granted under Act XL of 1858 (relating to 
fidnors) having obtained, under s 18, an order of a Court authorising the raising of money 
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by mottgaKe of the minor’s immoveables, mortgaged accordingly. In the order so obtained, 
the rate of interest at which the money was to be raised was not specified. On a question 
whether, there being no proof of the necessity or expediency of agreeing to pay interest at a 
rate so high as eighteen per cent., the agreement to pay at this rate was rightly set aside by 
the High Court, which decreed interest at twelve per cent , field, that the proper construction 
of the order, and the one most favourable to the lender regarding the rate of interest was, 
that the guardian was authorised to borrow only at a reasonable rate of interest; and 
that consequently the decree of the High Court was right 

Appeal from a decree (20th .January 1882) of the High Court, reversing a 
decree (21st April 1880) of the Subordinate Judge of Tirhoot 

The question raised hy this appeal related to the effect of s 18 of Act XL 
of 1858 (an Act for making better provision for the care ol the persons and 
property of minors in the Presidency of Fort William in Hengal). Section 18 
enacts that every petson to whom a certificate shall have been granted under 
the provisions of this Act may exercise the same powers in the management of 
the estate as might have been exercised by the proprietor'if not a minor, and 
may collect and pay all just claims, debts, and liabilities due to or by the estate 
of the minor ; but no such person shall have power to sell or mortgage any 
immoveable property, or to grant a lease thereof for any period exceeding five 
years, without an order of the Civil Court previously obtained. 

During the respondent’s minority, Parbutti Koer, the mother of the 
minor's deceased husband, having obtained a certificate [380] authorizing her 
to represent the minor under s 7'' of the above Act, acted as her guardian, and 
as such obtained, under s 18 of the above .4ct, an order of the Judge of 
Tirhoot, authorising her to raise Rs. 8,000 by mortgage of the minor’s property. 
Parbutti accordingly mortgaged, on the 25th March 1869, mouzah Sahu, part 
of the minor’s estate, for Bs 8,000 Part only of this sum having been repaid, 
and the minor having now attained full age, the present suit was brought 
against her by the mortgagee to recover the balance Rs. 6,703, principal, 
together with Rs. 4,570, interest, at the rate of one rupee eight annas per cent 
per mensem. 

The plaintiff ’s claim having been decreed in the Court of First Instance, 
with interest from the date of the institution of the suit down to realization of 
the decree, the High Court (MlTTEK and MacIjEAN, JJ.J on appeal reversed so 
much of this decision as related to the question as to the respondent’s liability 
to pay the stipulated rate of interest. Mitteb, J , said “ The next question is, 
whether she is bound to pay interest at the rate of 18 per cent as stipulated 
in the bond and then added . “ Having regard to the facts proved in tffis case, 
it seems to us that the appellant ought not to be hold liable to ijay interest at 
the rate of 18 per cent per annum, and that the stipulation to pay interest at 
a higher rate should not be enforced. The debts ‘which have been paid bore 

•[Sec.. 7 .—If it ahall appear that anj person olaiinmga right to have charge of the pro- 
pert\ of a mmoi is entitled to .such right by virtrj^ of a will or 
Certificate of adminis- deed, and is willing to andortakc the trust, the Court shall 
tration to whom to bo grant a cortifioatc of administration to such person If there is 
granted. no person so entitled, oi if such person is unwilling to under¬ 

take the trust, and there is any near illative of the minor who 
IS willing and fit to be entrusted with the charge of his property, the Court may grant a 
certificate to such relative, • 

The Court may also, if it think fit (unless a guardian has been appointed hy the father), 
appoint such person as aforesaid, or such relative or any other 
Court may appoint such relative or fnend of the minor, to be guardian of the person q| 
person guardian, the minor.] "■ 


1061 



GANGAPEBSHAD SAHU V. 


I.L.R. 11 Gal. 3^1 

interest at the rate of 12 per cent, per annum. Consequently it cannot be said 
that the agreement to pay interest at a higher rate was in any way beneficial to 
the appellant’s interests. There is nothing in the evidence which would war¬ 
rant the finding that the transaction was one which a prudent owner 
would enter into to benefit the estate. Nor is it shown that there was any such 
pressure on the estate which would justify a manager in raising money at 18 
per cent, interest on the hypothecation of immoveable property. It was 
recited in the petition of the guardian praying for permission to raise a loan of 
Rs. 8,000 on the mortgage of raouzah Sahu, that some property of the minor 
had been attached and advertised to be sold in execution of a decree , but of this 
fact no evidence has been given in this case. Before the plaintiff can recover 
interest at the rate of [381] 18 per cent., he is bound to prove some circum¬ 
stance which rendered it necessary to raise a loan immediately at such a high 
rate of interest. It has been urged before us that, as the loan was sanctioned 
by the District Judge under s. 18 of Act XL oi 1858, the transaction must be 
considered to be binding upon the appellant Giving to this argument its 
utmost stretch, it can only render the mortgage valid , but there is no sanction 
by the Judge for the agreement to pay interest at the rate of 18 per cent, per 
annum On the whole, we are of opinion that the plaintiff should recover 
interest at the rate of 12 per cent, per annum.” 

The account having been made up in pursuance of this direction, it was 
found that the appellant’s claim had been satisfaed before the date of suit, and, 
therefore, by a decree of the High Court, the appellant’s suit was dismissed 
with costs. 

On this appeal— 

Mr. J. F. Leith, Q. C., and Mr. C W. Arathoon appeared lor the Apjiellant.* 

Mr. H. Coioell for the Respondent 

For the appellant it was argued that the High Court ought to have decreed 
that the interest was payable at the rate specified in the mortgage deed, viz., 
eighteen per cent, per annum. There was no evidence showing that this was 
not for the benefit of the minor at the time wlien it was necessary to raise 
the money. The objection that the rate of interest was excessive had not been 
taken in the defence made in the Court of First Instance. Reference was made 
to part ot the judgment in Orde v. Skinner |1. L. R., 3 AIL, 91 (107), L R., 7 I. 
A., 196]. 

Mr. H. Coweli, for the Respondent, was not called upon. 

Their Lordships’ Judgment was delivered bv 

Sip A. Hobhouse. —The question in this case turns upon the amount 
recoverable on a mortgage bond which bears date the 25th March 1869. The 
bond was given by Parbutti Koer, who is the grandmother and guardian of the 
respondent Maharani Bibi." The effect of the bond is that security is given on 
a certain mouzah belonging to the Maharani Bibi for the [ssai sum of 
Rs. 8,000, lio be repayable in about a year’s tune with interest at the rate of 18 
per cent, per annum. The plaintiff has received payment of an amount equal to 
the principal due upon the bond with simple interest at 12 per cent, per annum, 
and he had received that amount of payment before he commenced the suit in 
which this appeal is presented. If, therefore, 12 per cent, is all that he is 
entitled to, the suit mfist altogether fail. If 18 per cent, is what he is entitled 
to, then there is still a sum due, and he ought to get a decree for that sum. 

The Judge of Tirhoot, who heard the case originally, was of opinion that, 
Recording to the contract, the plaintiff was entitled to 18 per cent, until the 
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actual time of payment, but, in exercise of the power vested in the Court, he 
cut down the rate of interest to 3 per cent, from the date of the suit to the date 
of decree, and after decree he gave no interest at all. He, therefore, evidently 
thought that the transaction was an exorbitant one, and that, where the Court 
had discretion, it should lower the rate of interest. Up to the date of suit he 
had no discretion, and he construed the bond as has been stated. 

Tbe defendant in tbe suit appealed to the High Court, and that Court 
was of opinion that the plaintiff was entitled to interest only at the rate of 
12 per cent., and inasmuch as, calculating at at rate, he had been wholly paid 
off, the suit was necessarily dismissed 

The sole question now is as to the additional 6 per cent claimed by the 
plaintiff. 

It has been stated that the bond was executed by the grandmother as 
guardian of the defendant, who was a minor at the time The 18th section of 
Act XL of 1858 says that" no such person shall have power to sell or moi't- 
gage any immoveable property without an order of the Civil Court previously 
obtained.” The guardian obtained an order of the Court on the 5th of 
February 1869, on a petition in which she stated the necessity of taking a loan 
of Bs. 8,000 for the purpose of paying some pressing debts, which were then 
carrying interest at 12 per cent. The order runs in these terms “ That 
the petitioner be permitted to take a loan of Ks. 8,000 by mort¬ 
gage of mouzah Sahu, Pergunnah Ahalwara.” That order says [383] 
nothing whatever about interest on the Rs. 8,000 It would certainly 
seem desirable that a Court which has thrown upon it the responsibility of 
authorising loans to be raised upon the security of infants’ estates should, where 
possible, specify the rate of inteiest oi the maximum rate of interest at which 
the loan should be raised, especially in India, where the rate of interest bears 
eo yery large a proportion to the principal advanced There may sometimes 
be difficulties in doing so There may have been a difficulty in this case for 
aught we know’ At all events the .Judge did not do it Supposing the Judge 
does not do it, that cannot give to the guardian the power of raising the authorised 
loan at any rate of interest that the guardian thinks fit. It has been said 
the guardian might think fit to raise a loan at the rate of 100 per cent. If that 
•were brought to the notice of the Judge, he w'culd probably institute a very 
rigorous inquiry before authorising such a loan. On an order of this kind, 
which authorises the raising of a principal sum, but says nothing about the 
interest, their Lordships think that the proper construction, or at all events the 
most favourable construction to the lender, is that it authorises a loan at a 
reasonable rate of interest. 

With respect to the judgment of the High Court their Lordships agree with 
Mr. Justice Romesh Chunder Mitter m his construction of the bond. It was 
made a question how far the bond, on the face of it, provided for the payment 
of interest—whether up to the date fixed for the payment of the principal, or uj) 
to the date of actual repayment They agree w’,th Mr. Justice MlTl^R in think- 
ign that it proyided for payment of interest up to the date of actual repayment. 

Mr. Justice MiTTER then goes on to say • “ The plainttff must show that the 
transaction was beneficial to the interests of the minor ” , and then he exa¬ 
mines the whole transaction, and finds ’■-hat the raising of Rs. 8,000 at a 
reasonable rate of interest was beneficial to the interests of the minor, but that 
the raising at the rate of 18 per cent, was not beneficial Their Ijordships 
think that when an order of the Court has been made authorising the guardian 
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of an infant to raise a loan <n3 the secnrity of the infant’s estate, the l^nier el 
the money is entitled to trust to that order, and that he is not bound 
enquire as to the [S8«] expediency or necessity of the loan for the benefit 
of the infant’s estate. If any fraud or underhand dealing is brought hovn^ 
to him that would be a different matter; but, apart from any charge of thii 
kind, their Lordships think he is entitled to rest upon the order. Th^fore," 
as regards the principal of this loan, it is sufficient for the plaintiff to sfty : 
" I have got the order of the Court.” But when he comes to the rate of 
interest he has not got the order of the Court, and if be chooses to lend his 
money without an order that binds the infant’s estate, then it is for him to 
show that the matter was one of necessity, or of clear expediency for the 
benefit of tbe infant’s estate. In this case their Lordships fail to find any 
evidence showing any such necessity or expediency. They agree with the 
view taken by Mr. Justice Mitteb that there is no case made on behalf of tbe 
lender to show that such a loan was for the benefit of the infant’s estate. The 
result is, that the Court has recourse to the ordinary rate of interest ruling in 
that part of the couptry upon loans on good security, and finding«hat rate to 
be 12 per cent, it says that 12 per cent, is the reasonable rate to cnarge in the 
present instance. 

Another objection has been raised, which has nothing to do with the 
merits of the case, namely, that this point was not raised upon the pleadings 
It certainly does not appear to have been raised on the written statement. It 
was put at the bar that the point was waived, but there is no trace of waiver; 
on the contrary, the defendant seems to have been desirous to raise every point 
that occurred to her advisers to defeat the claim of the plaintiff. It does not 
appear that there was any formal prehminai-y settlement of issues, but in thq 
judgment it is stated what the points for consideration are ; and Mr. Leith 
very fairly said that he would take those points as the issues in the suit. 
The second of those issues is. Whether Parbutti Koer really executed 
the bond in suit.” That puts into issue the execution of the bond, but 
then it goes on , “ And whether the defendant is bound to pay off the 
debt.” That puts in issue the validity of the bond, not only on account 
of non-execution by Parbutti, but its validity generally as against the 
defendant, and therefore suggests the question whether the [385] defendant 
was bound by the acts of Parbutti Koer''* When we come to the 
appeal the sixth ground of appeal is somewhat more specific than that. 
The sixth ground is this . ‘‘ That your petitioner is in no way bound by the 

“ acts or staljements of Parbutti Koer unless it is proved that those acts were 
“ done under necessity and for the benefit of the estate.” No doubt that does 
not distinguish between the principal of the bond, which was covered by the 
order, and the interest, which was not covered by the order, but it shows 
that the defendant was disputing all disputable acts of Parbutti. On that 
ground of appeal Mr. Justice MlTTEB addresses himself to the question of 
necessity, and decides in favour of the defendant. Now it would be a 
lamentably thing if an appeal in which their Lordships are clearly of opinion 
that the High Court were righf on the merits of the case were to be deter¬ 
mined the other way on the ground that there was some imperfection in 
the pleadings. It would be lamentable in any case, and especially in India, 
where we know the pleadings are prepared with a considerable amount of 
looseness. If it couiii^ be suggested on the part of the appellant that practical 
injustice had been done him by the want of particularity in the pleadings, 
And by their not having drawn a proper distinction between the principal due 
the bond and the interest, however much their Lordships might lament 
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it, they' might be compelled to allow the appeal. But no such suggestion can 
be made. Their Lordships entirely disbelieve that more complete justice 
could be done in this case than has been done already. 

There is another consideration. If this were really a point sprung upon 
the Appellant by the judgment of Mr. Justice Mitter for the first time, it would 
have been good ground to apply to the Court for a review. But no such 
application was made ; and their Lordships would be very loth to disturb the 
decree of the High Court upon a technical point oi this kind, where the whole 
matter might have been set right if the High Court had been applied to 
Even if the appellant were to succeed on this point, what could this Com¬ 
mittee do ? It could only advise Her Majesty to send back the case to be 
tried upon the question whether it was necessary or reasonable to raise this 
loan at the rate of 18 per cent The High Court could have done that on 
C386:i review, and if they thought their decree really did injustice, no doubt 
they would have done so. Then Lordships do not feel justified in disturbing 
the judgment of the High Court under such circumstances 

The result is, that this appeal must be dismissed with costs, and their 
Lordships will humbly advise Her Majesty to that effect. 

Appeal dtsmi'iHed. 

Solicitor for the Appellant Mr. T L. Wilson 
Solicitors for the Respondent Messrs Barrow and Tioqers 


NOTES. 

lOnly a reasonable rate of interest should be allowed iti loans raised by guardians —11 
Cal , 379,18 Cal , 311,5 C. L ,1 , 542,6 C L J., 490,30 All , 188 The same principle was 
applied to a loan bj a trustee of endowed property —37 Cal , 179 at 193 

As regards review, see .33 Cal , 1324 at 1336 , also 11 C L. J , 197,3 1 C., 358,5 1 C , 
134 , 37 Cal , 179.] 


5 CAIj.—134 
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PBIVY COUNCIL. 

The 7th February i 188B. 

Present: 

Lord Blackburn, Sir B. Peacock, Sir E. Collier, Sir B. Couch, 

AND Sir a. Hobhouse. 

Bani Bhagoti.Defendant 

versus 

Bani Chandan.Plaintiff. 

[On appeal from the Court of the Judicial Commissioner of the 

Central Provinces.] 

Arbttrakon — L>efence of submtsston to arbitration and award upon the 
matter in suit before suit brought. 

An award upon a question referred to arbitrators, on whose part no misconduct or mistake 
appears, concludes the parties who have submitted to the reference from afterwards contest¬ 
ing in a suit the question so referred and disposed of by the award 

Two widows of a deceased Hindu referred generally to arbitrators the question of their 
rights, respectively, in the estate of their deceased husband, including the matter whether 
there was, or was not, any cause disentitling the widow, who afterwards brought this suit 
for her share in the estate against the other who had obtained possession of the whole. 

The arbitrators declared her to be disentitled to succeed to any portion of the estate, and 
awarded her maintenance only. 

Held, that, in the absence of mistake, or misconduct, on the part of the arbitrators, the 
award was binding on the parties. 

Appeal from a decree (22nd November 1880) of the Judicial Commissioner 
of the Central Provinces, reversing a decree (8th May 1880) of the Additional 
Commissioner, Jabbalpur and Nerbudda Divisions, and remanding an appeal 
to him for hearing on the merits. 

The principal question in the suit out of which this appeal arose related 
to the title of one of two widows of Bao Dhira] Singh, taluqdar of Bilehra in 
the Narsinghpur district, who died [3873 on the 10th December 1878 to a 
half share of the estate of her late husband. This she claimed from the other 
widow who bad obtained possession of the whole estate of the deceased. 
Whether this claim had been disposed of in a manner binding on the parties 
by an award of arbitrators appointed to decide between them, was the principal 
question on this appeal. 

The deceased Bao left no issue, and on his death change of names in the 
Collectorate books, dakhtl kharij, took place in favour of the widow who was 
defendant i|i the suit, and appellant in this appeal. This was the admission of 
the revenue authorities of her rfght to the possession of all the estate of the 
deceased ; and in 1879 an application by the other widow, the present respon¬ 
dent, for dakhtl kharig in her name as to half the estate, was rejected. 

After recourse bo arbitration, Bani Chandan brought this suit in the Court 
of the Deputy Commissioner of Narasinghpur, claiming, as one of the two 
widows who survived Bao Dhiraj Singh, possession of a half shara of twenty- 
four villages and other property belonging to his estate, valued at Bs. 63,379 
in all. 
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Among other defences the arbitration proceedings were set up; and it was 
alleged that the question whether the plaintiff had not been separated from the 
deceased Rao in his lifetime, and had not received a fixed allowance from him, 
having become disentitled to succeed on account of infidelity to her husband, 
had been decided against the claimant by the arbitrators’ award. Accordingly, 
at the hearing, an issue was fixed as to the fact of the reference having been 
ipiade on the submission of parties, and as to the effect of the award. And the 
judgment of the Deputy Commissioner, thereupon, was that the submission to 
arbitration had not extended so far as to include the question whether the 
plaintiff had become disentitled to succeed by reason of adultery. He held, 
therefore, that the award as to her incapacity to inherit her husband’s property 
was not binding, and decreed in the plaintiff’s favour for the half share claimed 
by her. 

The Additional Commissioner, to whom an appeal was preferred, held, on 
the contrary, that the award had been duly made, and [388] was binding 
between the partied, so as to preclude the plaintiff from maintaining this suit. 

This latter decision was reversed by the Judicial Commissioner who held, 
in the judgment now under appeal, that the arbitrators had received no such 
authority, on the reference to them by the parties, as would have enabled them 
by their award to exclude the plaintiff from the succession. The suit was, 
accordingly, remanded to the Additional Commissioner, who was directed to 
decide it upon the merits, irrespectively of the award. This he did on the 24th 
February 1881, making a decree in favour of the plaintiff, and against the 
present appellant, who, on the 29th April 1881, obtained admission of an appeal 
to Her Majesty in Council against the decree of the Judicial Commissioner of 
the 22nd November 1880, reversing the first decree of the Additional Com¬ 
missioner, which had maintained the effect of the arbitrators’ award. 

On this appeal,— 

Mr. J. Graham, Q.C, and Mr. A.M. Brcmmer appeared for the 
Appellant. 

The respondent did not appear 

For the appellant it was argued that the award of the arbitrators was 
binding on the parties, and that the Judicial Commissionei had erred in holding, 
in the judgment of 22nd November 1880, that it was not so. The arbitrators 
received authority to inquire into any matters affecting the respective rights of 
the parties, and, as it had not been shown that they had misconducted them¬ 
selves, or fallen into any error affecting the merits of the case, there was no 
ground for treating the award as invalid A similar case had occurred in 
Miissumut Itubbee Koor v. Jowut Bam (2 Sel. Rep., S D. A., for 1818, p. 257), 
which arose in the Provincial Court of Benares in 1811, and was decided in 
the Sadr Diwani Adalat at Calcutta in 1818. Reference was also made to the 
judgment in Eshenchwider Singh v. Shamachurn Bhutto (11 Moo. I. A., 7). 

Their Lordships’ Judgment was delivered by 

Sip R. Couoh.—In this case the plaintiff, the younger wi^ow of one 
Dhiraj Singh, who died on the 10th Decembel 1875, [389j brought her suit 
to recover half of the property which had been left by Dhiraj Singh. The 
defendant was the elder widow of the deceased. The»property which was 
claimed in the suit consisted of 24 villages which are specified in the schedule 
to the plaint. The defendant pleaded, first, that the.matters between the 
parties had been referred to arbitration by an agreement in writing, and that 
there was an award of the arbitrators which decided that the plaintiff was not 
entitled to recover half of the property. She further pleaded that the plain* 
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tiff was Tinohaste before the death of her husband, and that therefore she 
would not be entitled to inherit the share of the property which was claimed: 

In the first Court, the Deputy Commissioner of Narsinghpur, who tried 
the case, framed several issues, two being whether the question of the distri¬ 
bution of the property of Dhiraj Singh bad been referred to arbitration by 
agreement between the parties in writing, and an award thereon been made, 
and whether the agreement was binding. Probably it was meant to includ<r 
in this issue the question whether the award, as well as the agreement, was 
binding. Another issue was, whether the plaintifi' was unchaste before the 
death of her husband, and so debarred from inheriting. In his judgment he< 
said it was doubtful, he thought, whether the plaintiff did sign the submission 
to arbitration, but he did not consider that even if she did it was binding, and 
he gave a decree in favour of the plaintiff for the half share of the villages 
claimed. 

That decision went by way of appeal to the Additional Commissioner of 
the Jabbalpur and Nerbudda Divisions, who came to the conclusion that the 
submission to arbitration was signed by the plaintiff. He also held that the 
award was valid, and reversed the order of the lower Court and dismissed the 
plaintiff"s claim. He says “From a, careful consideration of all these 
circumstances, 1 cannot agree with the lower Court that the award of the 
arbitrators is invalid, or that there is any doubt as to the contract by 
plaintiff to refer." 

Then the case went by way of what was iormeiiy called a special appeal, 
but which IS now called a second appeal, to the Judicial Commissioner of the 
Central Provinces. The Judicial Commissioner, on that second appeal, 

had no jurisdiction to deal with any findings of fact. The facts as found b)'* 
the lower Appellate Court would have to be taken as being the real facts of the 
case. However, he did deal with the question whether the agreement was 
signed and made by the plaintiff, and he considered that the lower Appellate 
Court was fully justified in that finding. But he appears to have thought 
that he could go into the whole case, because he says: “ I have two questions 
to decide: first, whether the lower Appellate Court had evidence for the 
finding that the agreement was genuine ; secondly, whether it was right in 
upholding the award.” After finding that the agreement was signed, he went 
into the question whether the award was to be upheld, and decided that the 
arbitrators had exceeded their authority in entering into the question of the 
plaintiff’s chastity, and that the award was bad • and on that ground he 
reversed the decision of the Additional Commissioner. 

The question really now before their Lordships is, whether this award is 
binding upon the plaintiff' ? The submission was made by tvyo agreements, 
one signed by Kani Chandan and the other by Rani Bhagoti, the elder widow. 
The one signed by Rani Chlindan, the plaintiff in the suit, is in these terms; 
Agreement executed by younger Ram Chandan, widow of Rao Dhiraj Singh, 
late malgu^r of Bilehra and Karabgaon, to Maharaj Singh (umpire), malgu- 
zar of mauza Nadia , Lala JUget Singh (arbitrator), malguzar of mauza 
Bamhori , Mohanjo Chachandia (arbitrator), malguzar of mauza Kathangi , 
Thakur Aman Singh ^arbitrator), thekedar of mauza Manakpur ; and Raghu- 
nath Seth <arbitrator) of mau/a Karabgaon; to the effect that there is a 
difference between me>and the elder Rani about our respective rights ; that I 
have appointed you as arbitrators , that I shall accept what you may give as 
the limit of my rights.” The agreement signed by the Rani Bhagoti is 
preoisdy similar in its purport. 
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There is thus a general reference to the arbitrators to decide between the 
two widows upon their respective rights, and particularly with respect to Bani 
Ghandan, the younger, what was the limit of her rights, raising the entire 
question, not merely [391] whether she was entitled to maintenance, 
but whether there were facts which would dkentitle her to succeed to any 
portion of the estate of her deceased husband. The arbitrators, so far as 
appears, were gentlemen of some position in the neighbourhood, and apparently 
must have been well competent to decide sucli a question as this between the 
two widows. It may also be observed that probably it was the very best tri¬ 
bunal to which a dispute of this kind could be referred They make their 
aVard, and they say “ As you, both the Ranis, have appointed us as arbi¬ 
trators and umpire with your own consent to settle the matter in difference 
between you about your respective rights, we have this day come to your 
place in order to give our decision. Inquiries being set on foot. Rani Ghandan 
stated that she has been living separate, from the lifetime of the deceased 
Rao Sahib , that he, Rao Sahib, used to provide for her maintenance to the 
extent of her requirements , that slie is not willing to accejit that allowance 
now, and that some separate allowance for her should be fixed by the 
arbitrators according to then ludgment, so as to avoid the possibility of her 
being driven to make constant demands against the elder Bam ” Then 
“ Question by Arbitratois —Wliy did the Rao Sahib keep you separate and 
fix a maintenance for you Answer.—I do not know the reason” So they 

heard what Rani Ghandan had to say. Then they appear to have heard 
what the othei widow Rani Bhagoti, had to say, and she stated that “ Rani 
Ghandan has always been living separate , that she will pay what Rao Sahib 
used to pay her (Rani Ghandan) as maintenance, that the reason why Rani 
Gliandan has been living separate is this, that hei character has been 
entirely bad, so much as that she cannot describe it, that she (Rani Ghandan) 
is a woman of small intelligence , that foi these reasons the Rao Sahib at first 
intended to turn her out, but refrained fiom doing so to avoid a scandal, and 
was constraind to keep her separate and to make provision for her as 
stated.” Then the award says. “On hearing the statement of both the 
Ranis we inspected the order passed on the proceedings taken for mutation 
of names.” 

Those proceedings, it may be well to mention here, were proceedings which 
had been taken immediately upon the death of [392] Dhira], and which 
resulted in Rani Bhagoti being found to have been in possession since a date 
in the deceased’s lifetime, and an order for the mutation being made in her 
favour The award then goes on “In that order it is held as proved that 
the younger Rani Ghandan has been living separate and receiving main¬ 
tenance. The statement of the elder Ram was made the subject of full 
inquiries, and it is proved to be the whole truth and coriect, t e., the old and 
young people of the village corroborate the elder Rani’s statement word by 
word. The mutation proceedings terminated in Ram Bhagoti being put in 
possession of the estate, and the younger Ram being allowed a mainienance.” 
That was correct. Thus it appears that these gentlemen did make inquiries 
into the allegation of Rani Bhagoti, and the gi'ound which it was alleged dis¬ 
qualified Ram Ghandan from inheriting any portion of her husband’s property. 
They then go on : “ This we opine is quite reasonable and just, and we the 

arbitrators hold that this maintenance is all that can be allowed, save that 
we consider that a money allowance of Rs. 600 per annnm be allowed to the 
younger Ram Ghandan for her maintenance. that she be allowed to keep 
her own jewels.” They award her that 600 rupees per annum for main¬ 
tenance. 
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Now, upon the face of this award they appear to have inquired into the 
matters which had to be inquired into to see what the rights of the two widows 
were, and espeoiaJly the right of Bani Chandan. They decided against her, 
and there does not appear to he any ground for saying that they misconducted 
themselves, or made any mistake in conducting the inquiry. The only thing 
apparently that can be suggested arises from the evidence which one of them, 
Jagat Singh, gave, in which, when he was cross-examined, he seems to have 
said, in reply to some question which is not given, “ How could we give her 
half when the Sirkar had not done so in the dakhtl khartj ? ”—that is, in the 
mutation proceedings. He may have given that as some reason in answer 
to a question put to him, Why did you not give her half when you were 
making this award ? But that is not a sufficient ground for saying there was 
anything like misconduct on the part of this gentleman, nor is there any other 
[898] ground upon which their Lordships can say that this award ought not 
to be held to be a binding award. 

Their Lordships will, therefore, humbly advise Her Majesty to reverse the 
decree of the Judicial Commissioner. Consequently the decision that the 
award is binding, which was come to by the lower Appellate Court, will stand, 
and the respondent will pay the costs of this appeal. 

Decree reversed. 

Solicitors for the Appellant. Messrs Ashiirst, Mortis, Crisp, and Co. 

NOTES. 

[A valid award is a bar to a suit on the original cause of action —11 Gal., 366,19 Mad., 
!290,23 Mad., 593,23 All.. 285 ; 23 All., 383,33 Gal , 881,11 Bom , L R., 20.11. C , 105^; 
16 1. C., 819 -5 8 L. R , 240.] 

[11 Cal. 893] 

APPELLATE CIVIL. 

The 6th March, JHbd. 

Present. 

Mr. Justice Tottenham anu Mr. Justice Ghose. 

Lalia Bhagun Pershad and others.Judgment-debtors 

versus 

Holloway.Decree-bolder.’ 

• - 

Act XIV of 188^, ss. provtso (b), and 244 (cl c.)—Civil 
• Procedure Code — Tj^ansferee of a money decree to one of 
several co-judgment-debtors — Execution. 

Certain property wa» mortgaged by A to B. Subsequontly, thin property was purchased 
by 0 at a sale held in execution ot a decree obtained by a thud person against A ; B then 
brought a suit on his mortgage-bond against A and C, and obtained a decree for the sale of 

* Appeal from Appellate Order No. 364 of 1884, against the order of W, Vemer, Esq., 
Judge of Bbagulpore, dated the 10th of July 1884, reversing the order of Baboo Dwarka Nath 
Mitter, Beoond Subordinate Judge of that district, dated the 14th April 1884. 

' 
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U»e morf^aged properties, and also a personal decree against A ; B assigned Ms rights under 
this decree to C, who applied for execution under s. 332 of the Code. A objected to execution 
issuing, relying on proviso (b) to s. 332. 

Held, that proviso (b) to a. 232 applies only to decrees for money personally due by two 
or more persons; and that the decree obtained by B against A and C not being a personal 
decree against C, (he having been made a defendant only by reason that he had purchased the 
mortgaged property subject to the mortgage debt), 0, as assignee of B, was entitled to take 
out execution. 

A CEBTAIN mouzah, Buderpore Mehda, was mortgaged by Lalla Bhagun 
j^ershad and others (hereafter called the mor^agors), to one Mani Singh. 
Subsequently to the mortgage this mouzah lS 94] was purchased by one 
Frederick Holloway at a sale held in execution of a decree obtained by a third 
person against the mortgagors. Mani Singh then brought a suit on his mort- 
gage-bond against the mortgagors and Holloway as being the purchaser of the 
property, and in that suit obtained a decree for the sale of the mortgaged pro¬ 
perty, and, in default of the property being sufficient, a persona) decree against 
the mortgagors. Before execution of this decree was taken out. Mam Singh 
assigned his rights under it to Holloway, who applied under s. 232 of the Code 
of Civil Procedure for execution against the mortgagors 

The judgment-debtors objected to the application, relying on proviso (b) 
of s. 232 of the Code of Civil Procedure. 

The Subordinate Judge held that Holloway being one of the judgment- 
debtors (although not personally liable under the decree) could not as assignee 
of the decree execute it against his co-judgment-debtors. 

Holloway appealed to the District Judge, who himself raised the question 
whether an appeal would lie ; this point he, however, decided in favour of the 
appellant, holding that Holloway being admittedly tlie transferee of the decree, 
the Court had no power to refuse execution under the first clause of a. 232, 
the case being regarded as one falling within the meaning of cl. c of s. 244, 
proviso (6) of 8. 232, being simply the raho decidendi of the matter in dispute. 
On the other question he held that, although the decree was a money decree 
against the mortgagors, it was not a money decree against Holloway, he not 
being jointly liable with the mortgagors, the eftect of the decree against 
Holloway being that it was a declaration that the property mortgaged was 
liable for the debt of the mortgagors, it being alleged that Holloway had pur¬ 
chased the property subject to that debt He, therefore, set asid& the order of 
the Subordinate Judge. 

The judgment-debtors (the mortgagors) appealed to tlie High Court. 

Baboo Durgadas Dutt for the Appellant contended that no appeal lay from 
the decision of the Subordinate Judge to the District Judge , and that HoUoway 
had no right to take out execution of the decree, as the case was one falling 
under proviso (b) of s. 232 of the Code. • * 

[393] Mr. C, Qregary for the Bespondent. , 

Judgment of the Court (Tottenham and Ghose, JJ.) was as follows: — 

• 

This is an appeal from an appellate order in the matter of the execution 
of a decree. The applicant for execution had been made a defendant in the 
original suit by reason of his having purchased the property mortgaged under 
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the bond on which the suit was brought, not because he was himself in any 
way personally liable for the debt. The petitioner, after the decree had Iwen 
^^passed, purchased it and applied to the Court under s. 232 for execution against 
the principal defendant. The Subordinate Judge refused the application with 
reference to proviso (6)..to s. 232, which is to this effect. “ Where a decree 
“ for money against several persons has been transferred to one of them, it 
“ shall not be executed against the others.” The first Court was of opinion 
that this was a decree for money passed against the petitioner in common 
with other persons, and having been transferred by sale to th6 petitioner 
it could no longer be executed against the others The lower Appellate Court 
reversed the order of the first Court, and against this order of reversal the 
present appeal is preferred 


Two points have been taken before us . first, that the lower Appellate 
Court’s order was without jurisdiction, because no appeal lay to the District 
Judge from the order of the first Court, and, secondly, if an appeal did lie, the 
lower Appellate Court decided that appeal wrongly in point of law 


We think that' the lower Appellate Court had jurisdiction to try the appeal. 
It seems that the petitioner, the assignee of the decree, had been legally placed 
on the record as decree-holder, and we think tha^ the District Judge was 
right in the opinion he expressed that the matter in dispute between the 
petitioner and the other judgment-debtors was really one falling within the 
meaning of clause (c), s. 244, and that the proviso (6) to s. 232 was simply the 
ratio decidendi of the matter in dispute between the parties We hold, there¬ 
fore, that an appeal did lie to the District Judge , and on that ground the 
present appeal cannot be maintained. 

Then as regards the construction of the law contained m proviso (ft) bo 
8. 232, we are of opinion that the lower Appellate Court [396] was right As we 
read that proviso, we think that it refers to a decree for money personally due 
by two or more persons. It does not apply to such a ease as the present, in 
winch nothing was due from the assignee of the decree personally, he having 
been made a defendant only by reason that he had become the owner of the 
property mortgaged under the bond and subject to the mortgage This view 
is in accordance with the decision of a Division Bench of this Court (not 
reported, but which has been laid before us) in miscellaneous appeal No. 266 
of 1881, dated the 9th March 1883 Independently of that judgment, however, 
we feel no doubt as to the proper construction to he put upon this section. 


We accordingly affii m the order of the lower Appellate Court and dismiss 
the appeal with costs. 


Appeal dismissed. 


NOTES. 

Sec 232, cl (6) C P. C. 18#2( (J P C. 1908, O 21, r. 16), applies onlv to a decree against 
the dcfoiidaiiti personallj, 11 Cal., .39.3 , see 31 Bom,, 308 9 Bom. L R , 409 , and the decree 
should be agj^inst the defendants jointl> —.32 Bom , 19.0 See also 14 C L. .1,639 16C. W. 
N., 132, 15 C F. L R,, 69 (72) , (19t)9) P. R . 37 ; 1 I. C . 732.] 
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CUQai8B«3 

APPELLATE CIVIL, 

The (ith March, 1SH6, 

PRESENT: 

Mr Justice Mitter and Mr. Justice Trevelyan. 


Koer Hasuiat Rai and another.Plaintiffs 

verstis 

Sunder Das and others.Defendants.’’ 


Hindu Law — Mitakuhara—Suit hy sons to net aside alienation by father — 
Nexiessity— Debt due by father — Purchase-money treated as debt diu- by 
father —Befund of luhole ot purchase-money when necessary befni e 
sons are entitled to have sale by father set aside—Objection 
that whole of ancestral property is not subject-matter of 
suit fm partition is not a technical one. 

Under the Mitakshiira law the son is bound to pay out of the auoostral property in his 
hands the debts contracted bv his father, unless he can show that the debts wore contracted 
or an immoral purpose 

When, therefore. A and B, sous of C, a family governed by the Mitakshara law, sued C 
and D, who had purchased some of the joint-family property from C during the minority of 
A and B, for a smn of Rs. 10,000, to recover possession ot thou shares in such property upon 
jpartition, and when in such suit A and B failed to prove that the purchase-money Bs 10,000 
had been obtained by C for immoral purposes • 

Held, that they were not entitled to succeed without refunding the whole of the sum ot 
Rs. 10,000 to D, inasmuch as, if the sale was set aside, 7) would be entitled to recover the 
purchase-money from C, and it would thus [8971 become a debt due by 0, the father, tor 
which, under the circumstances, the whole of the joint-family property, including the property 
sold, would beliiyble in the hands of .1 and R, the sons 

In such a suit, if it be treated as one for partition, the objection that the whole of the 
joint-family property is not included in it, is by no means a technical one, inasmuch as it is 
open to the Court to hold that the property sold should fall entirely within the father's share, 
and to allot it to the purchasei accordingly 

On the 14th April 1874, Raja Dunput Rai, one of the defendants in the case, 
sold certain mouzahs for a sum of Rs. 10,000 by a deed of sale to Beni Pershad, 
the father of Sunder Das, defendant No 1, and Baijnath Sahai, defendant 
No. 2. The plaintiffs, who were minors at the date of the sale, and one of whom 
was still a minor, instituted this suit, claiming a 10-anna 8-pie share out of the 
mouzah, on the ground that the mouzahs were the ancestral property of the 
family, which was governed by the Mitakshara law* and that they were jointly 
entitled to them with their father. They alleged that the sale by Dunput Rai 
was not made through necessity, but solely for the purpose of provjj^ding for his 
own extravagant expenses, and they soughlf to recover possession of their 
shares on partition and for mesne profits during the period that had elapsed 
since the sale. • 

The first two defendants, the purchasers, contested the suit upon various 
grounds, the principal one affecting this appeal being that the sale was made 
by Dunput Rai, under circumstances which justified his alienating the joint- 
family property under the Mitakshara law 

* Appeal from Original Decree No. 77 of 1683, against the decree of Baboo Rsm Pershad, 
Rai Babiidur, Subordinate Judge of Shaha bad, dated the 30th of December 1882* 


5 OAL.—186 
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The lower Court dismissed the suit, holding upon the question of “ neces¬ 
sity ” that it was proved that at the time the sale was about to take place, 
Dunput Bai was about to perform the marriage ceremonies of his daughter, 
and that the plaintiff had failed to prove that the amount of the purchase- 
money was spent in paving illegal or unauthorised expenses. 

The defendants, however, did not in their written statement allege that the 
occasion of the marriage of Dunput Bai’s daughter was the reason for the sale 
being made ; but they stated that the reason for the alienation was that the 
income derived from the property was very small and insufficient to (SSSJ 
provide for the payment of the revenue in respect thereof and other necessary 
expenses, and that as Dunput Bai resided at a distance from the property, he 
had no chance of enhancing the jumma Consequently that, as the considera¬ 
tion money was considerable in proportion to the amount of income derived 
from the property, Dunput Bai sold the property in order to invest the purchase- 
money in business, and obtain a better income than he got from the property. 

This plea, however, they did not establish by the evidence. 

The suit having been dismissed with costs, the plaintiff now preferred 
this appeal to the High Court. 

Munshi Serajul Islam for the Appellant.-- This being a case of a private 
alienation by a Mitakshara father, the onus lay upon the purchaser to prove 
that the transfer was binding upon the sons, and that there was legal necessity 
for the same Musst Junnuk Kishoree Koonwar w. Baboo Bughoonundnn Stngh 
(S. D. A., 1861, p 213), Liichmun Dassv. Gindhur Chowdhry (I. L B., 5 Cal., 
855), Pursid Naram Stnqh v. Honooman Sahay (I. L R ,5 Cal ,845), Bheknaratv 
Singh V. Januk Singh (t L. E., 2 Cal, 438) The position of a Mitakshara 
father is that of a manager , his power is a qualified and entrusted one—, 
Hnnoomanpersaud Panday v Mussuvmt Babooe Munraj Koonweree (& Moo. 
I. A , 393) Here the legal necessity attempted to be proved by the evidence is 
inconsistent with the ease set up in the written statement. 

Baboo Mohesh Chunder Chowdhry for the Respondent.—The suit for 
possession of a share is not maintainable— Bnjaram Tewaiee v. Luchviun 
Pershad (12 W R.. 478). 

There could be no partition without including all the family properties in 
the suit, and at all events the sons could not recover without paying the debt 
of the father or showing that the debt was immoral and not binding on them 
— Qirdharee Lall v. Kantoo Lull (L. R., I I A., 321 , 22 W. B , 56). 

Munshi Serajul Islam in reply. The case of Bajaram Teioaree v Luchmun 
Pershad (12 W. R., 478) has no application, as all [399] the parties, the 
father, the sons, and the purchaser were before the Court A purchaser of the 
right of one co-sharer acquires a right to partition— Deendyal Lai v. Jugdrep 
Naram Singh (L. R., 4 I. A , 247) 

And thus by analogy tlje sons can sue tor the partition of their share with 
respect to the particular property purchased by the defendants. There was no 
question raised in the Court below as to including all the other properties , and 
as to the obCigation of the sons tq pay the debt of the father, no such obligation 
arises during the lifetime of the father— Bheknaram Singh v. Januk Singh 
(I. L. R., 2 Cal, 438).^ 

It has been held by a Full Bench that a purchaser is not entitled to a 
refund of the purchase-money until he proves that the sale was justifiable— 
Modhoo Dyal Singh v Oolbur Singh (9 W. B , 511). 

The Judgment of the Court (Mittbr and Trevelyan, JJ.) was 
delivered by 
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Hitter, J .—The plaintiffs in this case are the sons of Baja Dunput Bai. 
It appears that, on the 14th April 1874, Baja Dunput Bai sold the whole of the 
disputed mouzahs to one of the defendants, and the ancestor of the other defen¬ 
dants, for Bs. 10,000. One of the plaintiffs in this case is an adult, and the 
other plaintiff is still a minor The present suit was brought on the 18th July 
1881 to recover possession of a 10-anna 8-pie, that is, a two-thirds share of the 
mouzahs sold, on the allegation that there was no such valid necessity as would 
justify the sale of the family property by the father while the plaintiffs were 
minors. If this suit be treated as one for partition, the plaint was open to the 
objection that the whole of the family property was not included in it. This is 
not a mere technical objection because on partition of the whole of the joint 
family property the mouzahs m dispute might under certain circumstances fall 
entirely to the father’s share. For example, if there be any other property 
belonging to the joint family, the value of which is equal to a 10 anna 8 pie 
share of the disputed mouzahs, a Court dealing whith the question of partition 
might think it equitable to allot the whole of the [400] disputed mouzahs to 
the father’s share, assigning the other propeity of equal value to the sons. 

This objection, however, was not taken by the defendants in the written 
statement. The defendants defended the suit upon the ground that the sale 
was made under such circumstances as would justify the sale by the father 
under the Mitakshara law. 

The lower Court dismissed the suit, finding in favour of the defendants’ 
plea taken in the written statement. But upon the evidence adduced in the 
lower Court we are not satisfied that there was any valid necessity for the sale, 
and we are unable to agree in the lower Court’s conclusion upon this point 

The mam ground upon which we are of opinion that that conclusion is not 
correct is, that the case of necessity, which was attempted to be proved upon 
the evidence, was not the case which was put forward in the written statement. 
In the 11th paragraph the defendants said “ The real cause of alienation is 
“ that the income derived from the disputed projiorties was very small, and 
“ that the revenue and other necessary expenses could not be paid out of the 
“ same, and as the residence of the fathei of the plaintiffs was at a great 
“ distance from this district, there was no hope of enhancing the jumma also. 
“ The consideration money ottered on behalf of your petitioners was very large, 
“ considering the amount of income derived therefrom. He considered it to be 
“ advantageous to invest that money in another business, and consequently sold 
“ the said properties in lieu of Rs 10,000 inclusive of all expenses ” But upon 
the evidence the defendants attempted to prove that thi... money was required 
for meeting the expenses of celebrating the marriage of the vendor’s daughter. 
This case of necessity was neither recited in the conveyance nor set up in the 
written statement in this case. Under these circumstances it seems to us that 
the evidence adduced by the defendants to establish it should not be accepted 
as true until its omission from the written statem^t is satisfactorily explained. 
No such explanation has been offered 

But although we are unable to agree m the opinion of the lower Court 
upon this point, still we think upon another gj'ound the decree madb in the case 
is correct. 

[401] In this case there is no dispute that Bs. 10,000 was paid by the 
vendor for the property in suit to the plaintiff’s father, and supiiosing that 
that sale is not binding upon them, under the circumstances of this case, they, 
in our opinion, cannot recover the property without i%funding the purchase- 
money to the defendants. 

The learned vakeel for the plaintiffs, appellants, cited on this point the 
Full Bench decision in Modhoo Dyal Singh v. Golbur Singh (9 W E., 611), 
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but it seems to us that this Full Bench Buling has been virtually overruled 
by the Judicial Committee of the Privy Council in Otrdharee Loll v. Kanto 
hall (L. B., 1 I. A., 321). It was laid down in that case that under the 
Mitakshara law the son is bound to pay out of the ancestral property in his 
hand the debts contracted by his father, unless he can show that these debts 
were contracted for immoral purposes mentioned in the Hindu shastraa. Now, 
if the sale be set aside in this case, it is clear that the purchaser would be 
entitled to recover the purchase-money from Baja Dunput Eai, the father of 
the plaintiffs. It would be, therefore, their father’s debt, and unless they 
show that it was contracted for immoral purposes mentioned in the Hindu 
shaaters the whole of the joint family property, including the disputed mouzahs 
in their hands, would be liable for it. 

It follows, therefore, that the plaintiffs in this case cannot recover the 
whole or any portion of the nroperty sold without refunding the whole of the 
purchase-money to the purchasers, defendants, unless they show that this 
money was raised by the father for immoral purposes Upon this point they 
adduced some evidence in the lower Court, and we agree with that Court that 
it is not reliable. 

The plaintifis, through their vakeel, intimated that tliey were willing to 
take a decree for the whole of the disputed mouzahs on the condition of their 
refunding the purchase-money, but the suit being not for the whole of the 
property sold, we cannot award a decree in their favour for it. In this suit 
they are entitled to a decree for the share claimed if tliey would agree to pay 
the [402] whole of the purchase-money to the defendant purchasers. But 
the learned vakeel who appeared for them informed us that his clients were 
unwilling to take a decree upon this condition. 

We are, therefore, of opinion that the plaintiffs’ suit should be dismissed. 
Although we do not agree with the lower Court in the reasons given in the 
judgment, we think that upon the ground mentioned above the suit was 
rightly dismissed. 

The appeal is dismissed with costs. 

Appeal dismisaed. 


NOTES. 

[Ab regards the equity uf the purchaser to be rcbtitutod on the alienation being bet abide, 
SCO our notes to 12 B. L.. R., ‘K); and 18 Cal , 1*17 m the LAW Rkpobts RKPRINTH 

See also 27 Mad , 3G8, 11 M.L.J , U , 29 All . S31 , (1908) 30 All., 352 5 A. L. J , 339 
(1908) A.W N , W3 ] 
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[ 11 Cal. 102 3 

APPELLATE CIVIL. 

The 19ih March Ibiid. 

Present: 

Mr. Justice Pigot and Mr. Justice O’Kinealy. 

Guru Churn Chuokerbutty and others.Deiendants 

versus 

Kali Kissen Tagore.Plaintiff' 


Guardian tuA \itQm, Appointment of—Act XIV of 18b2, ss -i-iS, 464--Act XL 
of 1868, s. 3 — Minors, Suit against, improper ly framed. 

In u suit intended to be brought against some minors, the defendants were set out in the 
heading of the plaint as “ Sharoda Sunden Dcbya, widow of Chiindra Kanta Chuckerbutt^, 
deceased, mother and guardian of the minors’’(setting out their nambs) ■>At the filing of 
the plaint, the plaintiff applied for and obtained an order, making Sharoda guardian of the 
minors for the purposes of the suit. She was not, however, guardian of the property and 
persons of the minors under Act Xlj of 1858 

Held, that the minors were not parties to the suit, that the order making Sharoda 
guardian ad litem was not made in a suit in which the minors wore defendants, and that the 
suit must be dismissed as against the minors 

Held also, that neither the Code of Civil Pror-edure nor the proviso of s. 3t of Act XL of 
1858 give a plaintiff any power to institute a suit against a person named by himself as 
guardian ad litem on behalf of a miiioi, nor do they give to the Court the power of transferring 
by a mere order made ex pane an iiregular piocoodmg such as the one above mentioned into 
a suit against the minor 

This was a suit brought by a zamindai against the holders of a certain houdah 
which had been granted m 1268 to two brothers, Anuud Chunder Eai and 
Poorna Chunder Rai, and had been sold by tliem to the defendants. The 
object of the suit was to obtain hhas possession of certain land which had 
accreted to a certain chui, as being in excess of the land originally leased. 
[403] The pottah and kabuhat interchanged on the creation of the howlah, 
amongst other things, stipulated that upon new land accreting to the chur, 
mouzah Halai Puttee, the lessor, should be entitled to measure the whole 
chur by the standard pole of the pergunnah in the month of Kartic of the 
year following the accretion, and upon the area being found to be greater than 
the quantity leased, the lessor should have the right to take khas possession ol 
the excess. 


* Appeal from Original Decree No 192 of 1883, against the decree of Baboo Jagat 
DurlayMazumdar, Rai Bahadur, Subordinate Judge of Furridpore, dated the 16th of June 
1883. 

t£8ec 8 ■—Every person who shall claim a right to have charge 
of property m trust for a minor under a will or deed, or by 
reason of nearness of km, ar otherwise, may apply %o the Civil 
Court for a certificate of administration; and no person shall be 
entitled to institute or defend any suit counected with the 
estate of which he claims the charge unkil he shall have obtained 
such certificate Provided that, when the property is of small 
value, or for any other sufficient reason, any Court having 
jurisdiction may allow any relative of a minor to institute or de¬ 
fend a suit on his behalf, although a certificate of adminis¬ 
tration has not been granted to such relative.3 


What persons claiming 
to have charge of property 
III trust for a minor may 
apply for a certificate of 
administration 

No person competent to 
institute or defend a smt 
without such certificate. 

Proviso. 
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The plaint, as framed, was headed “ Kali Krishna Tagore, plaintiff v. 
(1) Guru Chum Chuckerbutty, (2) Sharoda Sunderi Debya, widow of Chunder 
Kanta Chuckerbutty, deceased, mother and guardian of Probol Chunder 
Chuckerbutty, Aukhil Chunder Chuckerbutty, Ananto Coomar Chuckerbutty, 
minors, and Nishi Kanta Chuckerbutty, etc., defendants; ” and on the filing 
of the plaint, the plaintiffs applied for and obtained an order making Sharoda 
Sunderi Debya the guardian of the infants. It did not, however, anywhere 
appear that Sharoda had ever been appointed guardian of the infants under 
Act XL of 1858 , and no relief was asked for personally as against her. The 
defendants put in a written statement setting out various defences which are 
immaterial for the purposes of this report, they, however, took no exception to 
the form of the suit, although an issue was raised to the following effect 
(which may or may not have been intended to raise the question) viz , “whether 
“ or not the plaint is obscure and incomplete, and the subject-matter of 
“ dispute uncertain If so, then, is the suit unmaintainable by reason 
“ thereof.” 

The Subordinate Judge found that the plaintiff was entitled to recover 
possession of a certain quantity of land proved to be, aftei measurement, in 
fixcess of the quantity originally leased, and gave him a decree for possession 
thereof against all the defendants , he, however, as regards the issue set out 
above, merely stated that it was not argued, and that he decided it in favour 
of the plaintiff. 

The defendants appealed to the High Court. In the heading of the 
grounds of appeal the appellants were set out as being (1) Guru Churn 
Chuckerbutty, (2) Probol Chunder Chuckeibutty, .4.ukhil Chunder Chucker¬ 
butty, and Nishi Kanta Chuckerbutty, [404} minors, by their mother and 
next friend Sharoda Sunderi Debya , and amongst the grounds taken was the 
following .—“ For that the minor defendants Probol Chunder, Aukhil Chunder, 
“ Ananto Coomar and Nishi Kanta Chuckerbutty not having been properly 
“ represented and described in the plaint, the Court below should have dis- 
" missed the suit as against them ” 

Baboo Sr math Doss, Baboo Kashi Kant Sen, and BaVioo Unsh Uhundei 
Chowdhry for the Appellants 

Baboo Kali Mohun Doss, Baboo Dur</a Mohun Doss, and Baboo Jiam 
Sokha Ghose for the Bespondents. 

The Court (PiGOT and O’KlNEALY, JJ.), alter setting out the facts, found 
that the defendant was holding certain lands in excess of the quantity leased, 
and that the plaintiff' was entitled to obtain possession of such lands, and 
gave him a decree against Guru Churn Chuckerbutty, but dismissed the suit 
as against the minors, inasmuch as the suit had not been properly framed as 
against them. The portion of the Court’s judgment relating to the frame of 
the suit was as follows .— 

Another question still remains for our decision, namely, whether the 
plaintiff has in this case properly sued the minor sons of Cliandra Kanta 
Chuckerbfftty They are described in the plaint in the following words: 
" No. 2, Sharoda Sunderi Debya, widow of Chundra Kant Chuckerbutty, 
“ deceased, mother *and guardian of Probol Chunder Chuckerbutty, Aukhil 
" Chunder Chuckerbutty, Ananto Coomar Chuckerbutty, and Nishi Kanta 
“ Chuckei butty, minors, inhabitants of Rudrakar, pergunnah Idilpore, station 
“ Palung. ziUah Furridpore.” 

In the ease of Sreenaratn Mitter v. Sreemuk Kishen Soondery Dassee [11 
B. L. R., 171 (190 and 191)j, their Lordships of the Privy Council declared that 
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a suit against a father in his own right, and as guardian of his minor son was 
not a suit against the minor. 

So far back as 1873, in the case of Mongala Dossee v. Sharoda Dosaee 
(20 W. R., 48), a similar decision was arrived at in this Court. 

In this case the suit was originally framed as it now stands, the defen¬ 
dants being described as No. 1, Guru Churn Chucker-[40S3butty, son of Tiluk 
Chunder Chuckerbutty, deceased, No. 2, Sharoda Sunderi Debya, widow 
and mother and guardian of the minors, setting out their names 

The plaint is dated June 30th. On that day the plaintiff applied to have 
the mother Sharoda made guardian, and an order appointing her was made on 
July 30th, on wliich day the suit was instituted and summons in the suit issued. 

We| think that, under these circumstances, the minors are not parties to 
this suit. Sharoda was not, and is not, so far as appears from the record, guar¬ 
dian of the person and property of the minors under Act XL of 1858. The 
provisions of Chapter 31 of the Civil Procedure Code, therefore, apply to this 
case (section 464) The order making Sharoda guardian ad litem was not made 
in a suit in which the minors were defendants it was made ex parte in a pro¬ 
ceeding to which they were strangers, no suit being at the time in existence. 

Section 443 of the Code directs the Court to appoint a guardian ad ktem 
when the defendant to a suit is a minor. 

We think that before it is competent for the Court under this section to 
appoint a guardian ad htem, there must be a suit in which the minor is a 
defendant in existence This is not a mere matter of form. It involves the 
necessity of service of the summons in the suit, so that the minor, or those in 
whose charge he is. may come in, and so have an oppoitunity of defending his 
interests in the matter of the selection of a guardian ad htem. 

Neither the Code nor, as we construe it, the proviso of s. 3 of Act XL of 
1858 gives to a plaintff the power of instituting a suit against a person named 
by himself as guardian ad htem on behalf of the minor . nor do they give to the 
Court the power of transforming an irregular proceeding of this sort into a suit 
against the minpr by its mere order made ex parte. 

Probably, in the present case, the mother of the minors has no interest 
adverse to them, and is the person who would have been properly made their 
guardian ad. htem. Probably the case has been conducted with as much regard 
to their interests as it would have been had it been regularly constituted 

[ 406 ] But, however this may be, we are not able on this ground to hold 
that they are parties to the suit. , 

Section 464 of the Code makes the provisions of sections 442 to 462 not 
applicable, where a guardian of person or property has been appointed under a 
local law • the local law in this case is, of course. Act XL of 1858. The proviso 
of 8 3 of that Act does not relate to a case were a guardian of person or pro¬ 
perty has been appointed , and if it be not repealed by the Code, it must, at any 
rate, be read with it. We think that this section also contemplates that a 
suit shall be instituted before a guardian ad lUem is appointed, arJi that the 
summary appointment of such a guardian which, in the special circumstances, 
contemplated by the section, the Court is empowered to make, should be made 
in that suit. We do not here deal with a case in which a properly appointed 
guardian is alone placed upon the record as guardian of the minor defendants 
That form of suit is highly incorrect, and should not be adopted. The proper 
form, where a minor having a guardian is to be sued is, to sue the minor 
(naming him) hy ^ R his guardian. 


1079 



I.L.R. 11 Cal. 407 


MAHOMED MAKMOOD V. 


This Court has, however, in more than one ease overlooked the defects of 
form when satisded, or holding itself justified in inferring that thjS minor 
defendant was substantially represented by a properly appointed guardian. 

Such a course was taken by the Court in Komul Chunder Sen v. Surbessur 
Doss Goopto (21 W. B., 298), in Orish Chunder Mookerjee v. Miller (3 C. L. 
E., 19) and by the Allahabad High Court in Janki v. Dharam Chand (I.L.B. 
4 All. 170). 

In this case, however, we can make no such inference . we have the facts 
relating to the institution of the suit distinctly before us, and we hold upon 
them that the minors never have been represented in this suit, and are not 
bound by any proceedings taken in it. We think, therefore, that this objection 
is one that must be allowed, and that the suit, so far as the defendant No. 2, 
namely, Sharoda Sunderi Debya, wbo was not sued in her personal capacity, 
and the minors mentioned in that paragraph are concerned, must be dismissed. 

Appeal allowed in part. 


NOTES. 

[ See infra 11 Col , 509 , also 14 Cal. 7.14 at 75f» ] 


[407] APPELLATE CIVIL. 

The 30th March, 1886. 

Present 

Sir Bichard Garth, Kt.. Chief JrsTioE, and 
Mr. Justice McDonell. 

Mahomed Mahmood.Plaintiff 

versus 

Safar Ah.Defendant.*' 

Issues, Frame of—Collection papers—Road Cess papers — Evidence—Act XIV 
‘ mfl88‘2,s 147. 

A Court, in framing msuca, is not bound down to the language of the plaint and written 
statement, but may framp them not only from the pleadings, but also from the statements 
of the parties and their pleaders made before the Court. 

* Appeal under s 15 o7 the Letters Patent, against the decree of Mr Justice FIELD, one 
of the Judges of this Court, dated the 7th of March 1884, in Appeal from appellate D^ee 
No. 2097 of 1682, against the decree of Baboo Uma Charan Kastagirl, First Subordinate 
Judge of Tipperah, dated the 28th of June 1882, varying the decree of Baboo Jadnpati 
Banerji, First Suddei Munsiff of that district, dated the 21st of November 1861. 
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KttJt. U dat»4|0$ 


This was a suit for rant for the year 1290 P. S.; the plaintiff claimed rent at 
Be. alleging that the defendant in 1288 F. S. had entered into a 

kabulifU for the term of one year, and that after the expiration of that term 
he had continued to hold posaesaion of the land on the footing of the terms of 
the kabiihat. 

The defendant denied execution of the kabuhai, but stated that he held 
the land at a rental of Ra. 5-6 per year. The Munsitf framed the following 
issue :—“ What is the amount of the jumma held by the defendant ? ”—-and 
found that the plaintiff had failed to prove both the kahuliat and the jumma 
rate at which he claimed, but inasmuch as the defendant had admitted the 
rate to be Rs. 5-6, he gave the plaintiff a decree for that amount. The 
plaintiff appealed to the Subordinate Judge, who found on the strength of 
certain collection papers, dated previously to 1288, that the rent of the land 
in question was Rs. 10-12-1, and on this, coupled with the evidence of certain 
witnesses who stated that rent had been paid at that rate for previous years, 
and the corroboration of these statements by the road cess papers, he gave 
the plaintiff a decree for Rs. 10-12-1 

The defendant appealed to the High Court. Mr. Justice FIELD was of 
opinion that the issue fixed by the Munsiff was too indefinite, and that tlie 
proper issue in the case was “ Is the rent C'llS] of the defendant Rs. 11-1-6 
as alleged by the plaintiff^” And considered tliat the issue should be taken 
tO'mean, “ with reference to the allegation of the parties, what is the amount 
“of the held by the defendant, was it Rs. 11-1-6 as alleged by the 

“plaintiff, or Rs 5-6 as alleged by the defendant ^ ” And holding that the 
Subordinate Judge was wrong in admitting the road cess and collection papers 
as evidence against the defendant, and in deciding the case, not according to, 
the allegations of the parties in the pleadings, but according to the statement 
of a witness, allowed the appeal 

The plaintiff appealed under s. 15 of the Letters Patent. 

Bahoo Aukhil Chunder Sa?i for the Appellant contended, amongst other 
matters, that it was open to the Munsif to frame issues upon points on which 
the parties were at variance, and that in so doing he was not restricted to the 
allegation contained m the plaint and written statement. 

Munshi Serajul Islam for the Respondent contended that the Subordinate 
Judge had wrongfully received in evidence against the defendant the road cess 
and collection papers. 

« 

Judgment of the Court was delivered by 

Garth, C.J. (McDonell, J., co-ucumrui ).— In this suit the plaintiff 
claimed to recover from the defendant under a kahuliat at a jumma of 
Rs. 11-1-6. 

The defendant’s case, on the other hand, was that the jumma was only 

Rs. 5-6. . ' 

The issue fixed by the Munsiff was, “ what is the amount of the jnvima 
held by the defendant ? ” ’ 

The Munsiff found that the kabuliat was not proved. He also found that 
the plaintiff had not proved the jumma rate, which he claimed, but as the 
defendant admitted the amount to be Rs. 5-6, he gave the plaintiff a decree 
for that sum. 


6 OAL.—-186 
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The case was then appealed to the Subordinate Judge, and upon going 
into the evidence he found that the proper amount of the jumma was 
Rb. 10-12-1. In arriving at that conclusion, ho appears to have taken into 
consideration three items of evidence :— 

First, he says that certain collection papers for the period prior [409] to 
1288 had been hied , that it did not appear that the first Court rejected these 
papers as being false, and that the jumma mentioned in them in respect of the 
3 ote in question was Rs. 10-12-1. 

Secondly, he says there is evidence to show that that amount had been 
realinied, and that it had been proved by witnesses for the plaintiff that the 
defendant had paid rent for previous years at that rate 
* And, lastly, he says, that the road cess papers filed before the District 
Judge, although not binding on the tenant, also go to show what the witnesses 
have proved. 

On appeal to this Court it has been contended hy the defendant that the 
Subordinate Judge, has taken into consideration evidence that was not 
admissible. 

It is said that the collection papers are no evidence pe,r sc, and can only be 
used when they are produced by a person who has collected rent in accordance 
with them, and who merely uses them for the purpose of refreshing his memory 

Then again it is said that the road cess jtapers are not admissible against 
the defendant either as substantive evidence or as corroborative evidence; in 
fact, that the plaintiff had no right to use them against the defendant at all. 

The learned Judge of this Court considers both these objections to be well 
founded, and in this we concur. But he has also raised another point, upon 
which we cannot agree with him 

He says the proper issue in the first Court was not “ what was the amount 
of the jumma held by the defendant,” but whether the defendant’s rent was 
Rs. 11-1-6 , as the plaintiff said it was, or Rs. 5-6-0 as the defendant said it 
was ? He says that it was not competent for the Munsif to raise any other 
issue or for the Subordinate Judge, having regard to the pleadings, to find that 
any intermediate sum was the correct jumma. 

We cannot agree with this view of the matter. It does not appear what 
materials the Munsiff had before him at the time when he framed the issue; 
and, so far as we can see, that issue was probably better calculated than any 
other to ascertain what was the proper amount of the jumma, and to do justice 
between the parties It might be that the plaintiff had overstated the [410] 
jumma, or that the defendant had understated it; and if both parties were 
mistaken, it was surely right that the pvopex jumma should be ascertained in 
this suit, rather than that the delay and expense of another suit should be 
incurred Under the present Code a Court is by no means bound, in framing 
the issues, by the language of the plaint and written statement. By s. 147 of 
the Code tl^e issues may be framed, not only from the pleadings, but from the 
statements of the parties and th^ir pleaders, when they come before the Judge; 
and it seems to us that the issue framed in this case was j^rfeotly unobjection¬ 
able, and probably best adopted to do justice between the parties. 

As to the other points, we think they afford ground, not for restoring the 
judgment of the Munsiff, but for sending the case back to the lower Appellate 
Court, in order that the proper amount of rent may be ascertained, without 
reference to the collection jiapers, -and the road cess papers, which are not 
eWdence against the defendant. 
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The Judge must decide the issue upon the other evidence in the case. 

Tiw costs of both hearings in this Court and of the lower Apnellate Court 
will abide the result. 

Case remanded. 


NOTES. 

[ Hee 61.C., 369 (Cdil.,) where JKNKXNS, C. J , distiuguibhed this case from 28 Bom.. 294 ; 
also see 17 C.W N., 774.J 


[11 Cal. 410] 

APPELLATE CRIMINAL. 


The 25th March, lbif5. 

PUESBNT: 

Mb. Justice Eielu ani> Mk Justice Beverley. 

Netai Luskar.Appellant 

veiius 

Queen-Empress.Respondent.' 

Charge uf vmtder, IStaienient by tJie accused in answer to—Pciuil Code, ss. J02 
300, exc. *1 and Expl.—Plea oj giuLly—Act X of 1332, ss. 271, 
209~Cn7iunal Piocediire Code. 

Au accused person in answer to a chaige of uiurdci stated that he had killed his wife ; 
but that he had done so iii consequence uf his having discovered hci in an act of adulterv on 
the previous day '. Held, that such a statoinoiit did not anu.unt tu a pica of guilty on the 
charge, and that it was the dut> of the Court to tr> whether the provocation, therein disclosed, 
was sufficiently grave and sudden to reduce the oftenco 

[411] One Netai Luskar was committed to the Sessions Court on a ciiarge 
ot murder under s. 302 of the Indian Penal Code. ^ Aftei hearing the charge 
read the accused made the following statement I did kill my wife, I did 
not kill her willingly. Finding her in tlie act of adultery, and 'being wholly 
unable to restrain myself 1 killed her, 1 intended to kill her ; my caste was 
gone ; I resolved to kill her and then commit suicide. 1 detected her in adultery 
on Friday. I did not kill her then. On Saturday, I took her into Madun 
Roy’s garden, and then killed her. On Friday, afttui’ seeing the adultery, 1 was 
in fever and did not eat. I vowed I would not eat until I had killed her. I told 
Goberdhone what I intended to do , ho advised me to desist. 1 said I could 
never desist because I was disgraced, and it was better to die thaAi submit to 
such disgrace. I muidered the woman with this haswa. I concealed it in a 
tank and showed it to the Police afterwards. Gobei-dhone got it out of the 
water. I am glad I killed ray wife. I bathed myself in her blood. I confessed 
what I have done with pleasure.” _^ 

• Crimiual Reference No 11 of 1885, .uni 1®®^, against the order of 

0. B. Garrett, Esq., Additional Sessions Judge of il-Peigunnahs, dated the 5tb of March 
1885 
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Upon this statement the Judge recorded a idea of guiity -on the dhargeof 
murder, and sentenced the accused to be hanged. The prisoner appealed to 
the High Cioart and a reference was also made fo'r confirmation of the.sentonce. 

No one appeared for either party. 

The Judgment of the Court (FIELD and Beverley, JJ.) was delivered by 

Field, J.-This case has been referred to us under the provisions of 
s. 374 for confirmation of the sentence of death passed on the accused by the 
Additional Sessions Judge of the 24-Pergunnahs. 

The accused is said to have pleaded guilty, and he has been sentenced 
(not convicted) by the Judge on that plea. There is no finding on the record. 

The accused has also appealed to this Court. 

* In the Sessions Court the accused made the following statement as recorded 
by the Sessions Judge: “ I did kill my wife I did not kill her willingly. 

Finding her in the act of adultery with another person, and being wholly 
unable to restrain myself, I killed [412} her, I intended to kill her ; my caste 
was gone , I resolved to kill her and then commit suicide. I detected her in 
adultery on Friday ’ I did not kill her then On Saturday, I took her into 
Hladun Roy’s garden and there killed her On Friday, after seeing the adultery, 
I was in fever and did not eat I vowed that I would not eat until I had 
killed her. I told Goberdhone what I intended to do . he advised me to desist. 
1 said I could never desist because I was disgraced, and it was better to die 
than submit to such disgrace. I murdered the woman with this haswa. I 
concealed it in a tank and showed it to the Police afterwards. Goberdhone got 
it out of the water I am glad I killed my wife I bathed myself in her blood. 
I confessed what I had done with pleasure ” 

This statement no doubt contains an admission that the accused killed 
his wife; but this admission is coupled with an explanatory* statement which 
is in effect a plea that he killed her under grave and sudden provocation. We 
think the whole statement must be taken together; and being so taken it 
certainly is not equivalent to a plea of guilty upon the charge of murder under 
8. 302 of the Penal Code. The explanation to the first exception in s. 300 of 
the Indian Penal Code states that the question “ whether the provocation was 
grave and sudden enough to prevent the oltence fiom amounting to murder is 
a question of fact, ” and by s. 299 of the Code of Criminal Procedure “ it is the 
duty of the ]ury to decide all questions which, according to law, are to be 
deemed questions of fact.” We think, then, that this case should have been 
tried out, and the verdict of the jury taken on the plea raised by the accused. 
We accordingly set aside the sentence passed by the Sessions Judge, and 
direct that the accused Netai Liiskur be tried on the charges on which he was 
committed to the Court of Sessions. 

Scnlemx set aside. 

• NOTES. 

I See 9 Mad,, 61 where this cabc ib explained J 
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t«l83 CBIMINAL REFEBENCE. 


The >iMh March, 1885. 

Present• 

Mr. Justice Field and Mr. Justice Beverley. 

Praniatha Bhusana Deb Roy.Petitioner 

versus 

Doorga Churn BhattacharR and others.Opposite Parties.' 


Dispute as to the nqht to collect rents—Criminal Procedure Code, Act X of* 
1882, s. 145—Tangible immoveable property—Act X of 1872, s. 530. 

A dispute as to tho right to collect rents is a dnsputc coticcniing tangible ininioveablc pro¬ 
perty within the moaning of s 145 of the Code of Crimiual Procedure 

A CERTAIN tenure, known as Taraf Sachani, comprising 28 mouzahs, was 
sold for arrears of rent on tiie 1st September 1884, and purchased by the 
decree-holder, Kumar Pramatha Bliusana Deb, Bai Bahadur, of Naldanga. On 
the 2l8t December the Nazir of the Civil Court delivered possession to the 
auction-purchaser of the village of Dighulgrara, one of the 28 mouzahs afore- 
-said. The Kumar’s party thereupon began collecting such rents as they could 
from the tenants of the village. They, however, were opposed by one Doorga 
Churn Bhattachar]i, wlio claimed the village as his under-tenure, and alleged 
that he had been in peaceful possession oi it for upwards of thirty years. The 
.Deputy Magistrate of Magoora being satisfied u])on the report of the sub- 
inspector of policy that a dispute likely to cause a breach of the peace existed con¬ 
cerning mouzah Dighulgram, which lay within his jurisdiction, issued an order 
calling upon the rival parties to appear and file written statements of their 
respective claims to the mouzah Upon a review of all the circumstances of 
the case, the Deputy Magistrate held that the Bhattacharji’s party were in pos¬ 
session of the mouzah, and weie entitled to retain possession thereof, until 
evicted in due course of law. .\gainat that oidei the Kumar apijlied to the 
High Court and obtained the lule set out in the judgment of FIELD, J. On the 
rule coming up for argument, it was contended on behalf of the petitioner that 
the Court below had no jurisdiction, because the dispute related only to the 
right to collect rents 

[4143 Mr. Pugh and Baboo Bashhehari Ghose for the Petitioner. 

The Advocate-General (Mi. G. C Paul) and Baboo Sr math Doss for the 
Oiiposite Party. 

The Order of the Court was as follows :— 

Field, J. (Beverley, ^.,concitrrnig). —In this case a rule was granted in 
order to have a question decided, which has arisen upon the construction of 
s. 145 of the Code of Criminal Brochure Thp rule is in the followigig language : 
“ Let a rule issue on the opposite party to sliow cause why the order of the 
“Deputy Magistrate, so far as regards the land other than the khamar land, 
“should not be set aside, on the ground that it is liad inlaw, because it 
“concerns merely the right to collect rents from tenants which is not ‘ tangible 
“ ‘ immoveable property ’ within the meaning of s. 145* of the Code of Criminal 

* CnniiUAl Rcvimou No 90 of 1865, against the order of Baboo I’cun Mohun Bauerji, 
Deputy Magistrate of Magoorah, dated the 23rd of Febimry 1883. 





ii CaL %i5 PBAMATHA BHIISANA DEB BOV 1 ). 


“ Procadare.” Under the Code which was in force before Act X of 1882 was 
passed, there can be no doubt that, according to the decisions of this Court, the 
right to collect rents from ryots did come within the purview of the corresponding 
seot^n (530) of the former Code. This was decided in several cases, to two of 
which we may refer, Sutherland v. Crowdy (18 W. B., Cr. 11; 9 B. L. B., 229) 
and Barak Naratn S%ngh v. Luchmt Bvx Boy (5C L. B., 287). At^the same time 
it was held that the provisions ol s. 530 did not apply when there were tenure- 
holders intermediate between the zammdar and the ryots. This latter point was 
decided in Emprees v. Thacoor Dyal Singh (I. L. B., 3 Cal., 320). The present 
case is not, however, on all fours with this last case. A different view was 
taken by the Madras High Coui-t, and what we have to consider on the 
present occasion is, whether it was the intention of the Legislature to alter the 
law as settled by the decisions of this Court, and to adopt in preference the 
view taken by the'Madras Court. 

In order to determine this point, we must examine the language of s. 530 
of the old Code, and compaie it with the language ot s. 145 ot the present Code. 
The section of the old Code was as follows ' “ Whenever the Magistrate of the 
"district, &c , IS satisfied that a dispute hkely to induce a breach of the peace, 
“ [418] exists concerning any land or the bomidaties of any land, or concerning 
“ any houses, water, Jisheries, crops or other produce of land, within the limits of 
" his jurisdiction, such Magistrate shall record a proceeding, stating the grounds 
" of his being so satisfied, and shall call on all parties concerned m such dispute 
‘‘ to attend his Court in person, or by agent, within a time to be fixed by such 
" Magistrate, and to give in a written statement of their respective claims, as 
" respects the fact of actual possession ol the subject of dispute- Such Magistrate 
" shall, without reference to the merits of the claims of any party to a right of 
" possession, proceed to enquire and decide which party is in possession ot the- 
“ subject of dispute.” 

The language of the present law is as follows : “ Whenever a District 
" Magistrate, etc., is satisfied from a police report or other information that a 
“ dispute likely to cause a breach ot the peace exists concerning any tangible 
immoveable property or the boundaries thereof, within tiie local limits ot his 
“ jurisdiction, he shall maks an order in wilting, stating the grounds of his 
" being so satisfied, and requiring the parties concerned in such dispute to 
" attend his Court, in person or by pleader, within a time to be fixed by 
‘‘ such Magistrate and to put in written statements of their respective 
" claims as respects the facts of actual possession of the subject of dispute. The 
" Magistrate shall then, without reference to the merits of the claims of any such 
" parties to a right to possess the subject ot dispute, peruse the statements so 
“ put in, hear the parties, receive the evidence produced by them respectively, 

” consider the effect of such evidence, take such further evidence (if any) as 
" he thinks necessaiy, and, if possible, decide whether any and which of the 
" parties is then in such possession of the said subject.” 

It has been argued that the introduction of the word “such” before 
" possession ” in the last clause of the section just quoted indicates an intention 
on the part the Legislatme to^lter the law. We are not able to accede to 
this argument. We think that both under the old law and under the new law 
parties were required to plead as to actual possession, and the decision of the 
Magistrate was to be upon this same possession. Under the present law, this 
is clear because the words " such possession ’ ■ [4183 refer to actual possession. 
Under the old law it is hot so clear because the word " such ” does not come 
before " possession” , bub we think that, inasmuch as the old law required 
parties to plead as to actual possession, it was intended that the deeision of the 
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Magistrate should deal with the same possession, that is, actual possession. It 
is more difl&cult to deal with the alteration in the language of the Legislature 
introduced by the term “ tangible " before “ immoveable property.” If the word 
" tangible " had been introduced before “ possession,” it would have been clear 
that the intention of the Legislature was to alter the law as laid down by the 
decision in the case of Sutherland v. Crowdy, and the other similar cases ; but 
the use of the word “ tangible ” not in connection with ” possession,” but in 
connection with the words ‘‘ immoveable property,” does not in our view indicate 
a similar intention. It is, we think, quite explainable without assuming any 
intention on the part of the Legislature to alter the law as laid down by the 
decisions of this Court. Under the old Code the dispute was a dispute 
“ any land or the boundaries of any land or concerning any houses, water, fisheries, 
"crops or other produce of land.” Now, this dispute was certainly, so far as regards 
fisheries, a dispute concerning an incorporeal right, and an incorporeal right is 
intangible property. The dispute which the present Code speaks of is a dispute 
concerning any tangible immoveable propeity, the word “ fisheries” and other 
words have been omitted It is clear that a dispute concerning an incorporeal 
right would not come within the purview of the section in the present Code. We 
think, therefore, that tlie alteration in the language by the introduction of the 
word “ tangible ” is explainable by the exclusion from the section of the present 
Code of words descriptive of incorporeal or intangible right or property. Undei 
the old law it was held that a dispute between rival xamindars as to the right 
to collect rents was a dispute concerning land. We think it impossible to say 
that a similar dispute is not, within the meaning of the present law, a dispute 
concerning tangible immoveable property The use of the word “ concerning " in 
the definition seems to make this wide construction possible, and this word is 
•retained in the present Code. 

[417] Speaking for myself, I may say that I would gladly have come to a 
different conclusion, because I think that disputes betw'een xamindars as to 
the right to collect rents ought not to be brought into the inferior Criminal 
Courts in this country. But applying the ordinary rules of construction, I 
do not see how we can arrive at any other conclusion than that the 
Legislature has not had the intention of altering the law as settled by the 
decisions of this Court. The rule must be discharged. 

Buie discharged. 


NOTES. 

[THE MEANING OF “TANGIBLE IMMOVEABLE PROPERTY” IN 8. 14S OF 
ACT X OF 1882— 

It includes a temple (Weir, II 99, 110,112), Rents (11 Cal , 41.3; 12 M. 8fi ; 16 C., 613; 
5 A. W. N., 299 , 15 C., 527 ; 126, 539), Crops (15 A 394) . Now the law is made clear by 
the addition of cl. (2) which clearly defines what the term land or water (the expression used 
in the new Code of 1898 for the older expression (tangible immoveable property) includes. 
The explanation given supersedes the decision in oases repdrted in 12 C , 639 and 13 C. 179 
(fishery tight) as the present section applies equally to rights in fisnery ] 
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ORIGINAL CIVIL. 

The 8th Apnl, 1885. 
Peesent• 

Me. Jostice Nobkis. 


Bliutnath Dey and another.Plaintiffs 

versus 

Ahmed Hosain and others.Defendants, 


Mahomedan law — Qiiardian — Minor—-Infant —Guardian of property — 
Mortqaqe— Co-heirs — Infants' hability. 

In May 1881, certain co-heirs of a deceased Mahomedan mortgaged a portion of the 
property which had descended to them in common with others, then infants, as heirs of the 
deceased. The mortgage was raised for the purpose of paying off arrears of rent of a jntftu 
taluk which was a part of the property inherited from the deceased Tlu're was no evidonoe 
to show that there were any other necessary expenses connected with the deceased’s estate 
which had to be met, nor what that estate consisted of, nor whether the arrears of rent could 
or could not have been paid without having recourse to the mortgage. According to the 
Mahomedan law the mortgagors wore not the guardian of the property of the infants 

Held that the shares taken by the infants as heirs of the decoa>ied were nor bound by 
the mortgage. 

This was a suit on a mortgage of certain lands and premises situated 
partly in Calcutta and partly in the district of the 24-Pergunnaha. The 
property in question formerly belonged to one Sheik Ahmed Ally Ostagur, a 
Mahomedan of the Sunni sect, who died in August 1879, leaving him surviving 
his mother Ameenah Bibee, two sisters Sahuran Bibee and Surjein Bibee, 
his first wife Arzu Bibee, three children by his first wife, namely, Ahmed 
Hosain, Rahimunessa Bibee and Banni Jan Bibee, and one son, Palk Jan, 
by his second wife who predeceased him. 

C«8] The mortgage in question was executed on the 12th of May 1881, 
in favour of the plaintiff by Arzu Bibee, Ahmed Hosain and Rahimunessa to 
secure the repayment of Rs. 2,000, and interest at 12 per cent, per annum. 
It was alleged in the plaint that the Rs, 2,000, was borrowed for the purpose 
of paying the rent of a putni taluk situate in the district of Jessore, which had 
formerly belonged to Sheik Ahmed Ally Ostagur and which descended at his 
death to his heirs. The only question at issue in this suit was at to the 
liability of Banni Bibee and Palk Jan, both of whom were infants at the 
institution of the suit. 

Mr. Douglas White for the Plaintiff. 

Mr, Henderson for the Defendant Banni Bibee. 

Mr. Safe for the Defendant Palk Jan. 

The Judgment of the Court was as follows 

HoppU, J.—This Vas a mortgage suit, and the facts of the case were as 
followB 

One Sheik Ahmed Ally Ostagur died in August 1879, leaving him surviving 
as hie heirs, heiresses and legal representatives according to Mahomedan law, 
hli widow Arzu Bibee, his three children by her, viz., the defendants Ahmed 
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Hosain, Bahimunessa Bibee and Banni Jan Bibee, his son by a wife who had 
predeceased him, viz., the defendant Palk Jan and his mother Ameenah 
Bibee. 

On the 12th May 1881, Arzu Bibee, Ahmed Hosain, and Bahimunessa 
Bibee mortgaged three plots of land in the 24-Pergunnahs, and one plot in 
Calcutta to the plaintiffs to secure the repayment of Bs 2,000, with interest 
at 12 per cent. 

The plot of land in Calcutta formed part of the estate of Sheik Ahmed 
Ally Ostagur, the plots in the 24-Pergunnah8 belonged to Arzu Bibee 
Subsequently to the mortgage Arzu Bibee conveyed her interest in one of the 
plots in the 24-Pergunnahs to Ameenah Bibee, who died in February or March 
1882, leaving her surviving as her heirs and heiresses, according to Mahomedan 
law, the defendants Ahmed Hosain, Bahimunessa Bibee, Banni Jan Bibee 
and Palk Jan. 

[419] Arzu Bibee died in May 1883, leaving her surviving as her heirs and 
heiresses, and legal personal representatives her three children, the defendants 
Ahmed Hosain, Bahimunessa Bibee, Baum Jan Bibee, and her motlier, the 
defendant, Chand Bibee. 

The mortgage of 12th May 1881, purported to be executed for the purpose 
of raising money to pay the arrears of rent then due in respect of a certain 
zamindari belonging to the estate of Sheikh Ahmed Ally Ostagur, situate in 
Jessore, for the recovery of which the zamindar had put in force the provisions 
of Begulation VIII of 1819, for the sale of the tenure under which notice of 
sale had been published, and the day for sale fixed, and for other necessary 
expenses connected with the said estate There was a wicked attempt on the 
part of the defendant Ahmed Hosain to set up as a defence to the suit that 
the mortgage of 12th May 1881 was not a genuine transaction but a henamt 
one , he denied having received any of the consideration money himself, 
denied that it was paid to his sisters in his presence, he denied that the money 
was advanced for the purpose of saving the pxUm taluk at Jessore. I was satis¬ 
fied at the time that the man knew be was swearing falsely, and I directed his 
prosecution for perjury. 

I am satisfied from the evidence of Golam Hosain that the money was 
raised for the purpose of paving the arrears of rent due in respect of the putm 
holding at Jessore, but there is no evidence that there were any other neces¬ 
sary expenses connected with Sheikh Ahmed Ally Ostagur’s estate that had to 
be met, nor is there any evidence as to what that estate consisted of, nor is 
there any evidence as to whether the arrears of rent could or could not have 
been paid without having recourse to the mortgage 

The defendants Palk Jan and Banni Jan Bibee are infants. 

The plaintiffs contended that the mortgage was binding upon them, as it 
was in reality made for their benefit as heirs and heiresses of their father, the 
executants, or some one of them being their natural guardians. 

Mr. Sale, for the Defendant Palk Jan, argued that neither of the^xecutants 
of the mortgage could, according to Mahomedan law, be guardians of his client; 
that the executants had signed only on their own behalf; and that even if 
either of the [420] executants had authority to bind the “infant’s estate, there 
was not such an urgent necessity as to warrant them in doing so. 

Mr. Henderson for the infant Defendant Banni Jan Bibee followed the 
same line of argument. I am of opinion that, as far as Mr. Sale’s client is 
concerned, these contentions must prevail. In Shama Chum Sircar’s Tagore 


6 CAL.—187 
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Law Lectures for 1873 at p. 477 it is laid down that “ guardians aire natural, 
“ testamentary and appointed ; and guardianship over a minor is for the purpose 
‘‘ of matrimony, care of his person, and management of his property. The 
“ guardianship of a minor for the management and preservation of his property 
“ devolves first on his or her father, then on the father’s executors—next on 
the paternal grandfather, then on his executors, then on the executors of such 
“ executors, next on the ruling power or his representative, the kazi or judge. 
" In default of a father, father’s father and their executors as above, all of 
“ whom are termed near guardians, it rests in the Government, or its represen- 
“ tative, to appoint a guardian of an infant’s property.” 

In Macnaghten’s Principles of Mahomedan Law, 6th Ed., page 304, it is 
laid down that, " in law, guardianship over minors is of two descriptions— 
" the one for the purpose of matrimony, the other for the care of property. 
" The care of property legally devolves, first on the father and bis executor, 
“ next on the paternal grandfather and his executor, next the right of nomina- 
“ tion rests in the ruling power and its administration , that is to say, any person 
“ whom the Government may please to appoint to the custody of the infant's 
‘‘property is a legal guardian, according to the authority (The Viqaya) above 
“quoted. First, his father, or the executor of the father, is his guardian, then 
“ the paternal grandfather or his executor, then the magistrate or his executor.” 
It is clear from these authorities that neither of the executants of the mortgage 
bad power to bind the infant, neither of them was in the position of a guardian 
having any power as such over the property of the minor. The suit as against 
Palk Jan must be dismissed with costs on scale No. 2. I shall, however, 
allow the plaintiffs to add these costs to the mortgage debt. 

The case against Mr. Henderson's client is different to the [421] one 
against Sheik Palk Jan She is interested in the mortgaged premises not 
only as heiress to her father, but also as heiress to her mother this latter in¬ 
terest IS bound, but not the former. 1 am further of opinion that even if any 
one of the executants of the mortgage had been in the position of near guardian 
to the infants, there is no sufficient evidence to warrant me in coming to the 
conclusion that it was absolutely necessary to charge their shares of their 
father’s property. 

There will be the usual mortgage decree with the necessary declarations; 
costs on scale No. 2 against the defendants other than Palk Jan. Costs of the 
guardian ad ktem to Banni Jan Bibee to be paid by the defendants on scale 
No. 2, and the amount added to the mortgage debt. 

Suit decreed. 


NOTB8* 

[THE POWERS OF A OE FACTO GUARDIAN UNDER MAHOMEDAN LAW- 

Mother. A mother ir not a natural guardian ; if she deals with the estate of the minors 
without being specially authorized by the Judge or father, her acts should bo treated as null 
and void , but if they are to the manifest advantage of the children thev should be upheld ; 
if not they should be set aside (Ameer Ali Mahomedan Law, vol II, page 690). See 29 
Cal. 473, where it was held that an alienation by a mother is absolutely void. 

On the other hand, see 26 All , 22,30 Mad., 197. 

Tlie Bange applies to acts of other relatives such as a brother, sister or uncle, 11 Cal 417 
(oo-heirs), 12 W. R. 337 ; 6 Bom. 4ff7 ; 18 All , 373 ; 34 Cal 36 (40); see .34 All, 213 where 
all the authorities on the subject were cited. It was held there that “ it is diffcult to see how 
the situation of an unauthorised guardian is bettered by describing him as de facto guardian : 
He may by his de facto guardianship assume important responsibilities m relation to Hie 
Tirin or’a property but ha cannot thereby clothe himself with legal power to sell it,” This was 
a case of an alienation by an eldei brother. The question whether a sale by a de facto guardian, 
if made for necessity, or for the payment of an ancestral debt affecting the minor's property 
and it Wiefloial to the minor is altogether void or only voidable was left open as it was 
anlMneasary to demde it in that case See 34 Cal., 36'34 Cal., 65 ; 26 All., 22 ; 1 All., 683; 
90 Bom., 199; a B. L. B., A. G. 423.] 
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[11 GaL 121] 

APPELLATE CIVIL. 

The 1st April, iSirA 

Pbbsbnt: 

Mb. Justice Tottenham and Mb. Justice Ghose. 

Buasuntoram Marwary.(Plaintitf) Appellant 

versus 

Kamaluddm Ahmed and others.(Defendants) Respondents. 

Mahomedan law — Succession—Liability ojf one of several heirs to 
pay ancestors' debt, when hut for his own action debt would be 
barred by limitation — Justice, equity and good conscience. 
Application of principle of Act VI of 1871, s ii4. 

A, A Hindu, and a creditor of B, a deceased Mahomedan, sued C, D, E and F, his heirs, 
to recover a sum of money alleged to be due on a roka, alleging that they were in possession 
of B's estate, and praying for a decree against the estate upon that footing. It was not disputed 
that the debt would have been barred by limitation, but for a part payment made by C, and 
endorsed by him on the back of the roka. D, E and F were no parties to such payment, and 
it was found not to have been made with their consent The first Court, considering that 
collusion existed between A and C, and having regard to the fact thac C did not dispute his 
liability, gave A a decree for the full amount of the debt against C without finding whether 
the roka was genuine or not, and held that the shares of D, E and F in B’s estate were not 
liable for any portion of the debt A [122] accepted this decision and did not appeal. C 
appealed on the ground that he could only, under the Mahomedan law, be held liable for a 
part of the debt in proportion to the amount of B’s estate whiph had come into his hands. 
The lower Appellate Court decided in C’s favour, and varied the decree by directing that A was 
only entitled to recover two-fifths of the debt from C, that being^the amount of C’s share. D, 
E and F were not made parties to that appeal. 

A then specially appealed to the High Court, making D, E and F parties. 

Held, that under the circumstances of the case, and having regard to the rule of 
Mahomedan law, A was not entitled to a decree against C for more than two-fifths of the 
debt. 

Held, further, that, applying the principles of justice, equity «ind good eoiiscicnce to the 
case, inasmuch as A was a Hindu, it would not, under the circumstances of the case, be 
cquiiable to hold G liable for the whole of the debt 

This was a suit for the recovery of a sum of Rs. 1,758-12-8 due upon a roka 
said to have been executed by one Furzund Ah, the grandfather of the defend¬ 
ants, who had died since its execution. The plaintiff sued the defendants as 
heirs of Furzund Ali, alleging that they were in possession of the estate, and 
asked for a decree against the estate of Furzund All, their ancestor. It was 
not disputed that but for a payment said to haye been made by Kasnaluddin, 
and endors^ by him on the back of the roka, the debt would have been barred, 
and it was contended on behalf of the other defendants that no such payment 
was ever made, and that the plaintiff and Kamaluddin weife acting in ooUusion 
to defraud them, and, even if the payment was made, they were not bound by it. 

* Appeal from Appellate Decree No. 368 of 1884, against the decree of W. Verner, Esq., 
Judge of Bhagipore, dated the 18th of December 1888, modifying the decree of Hafez Abdul 
Karim, Khan Bahadur, Subordinate Judge of that district, dated the Slst of May 1882. 
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il B0SSITNTEBAM V. 

The finding of the lower Courts, together with the nature of the evidence 
adduced, is sufficiently stated in the judgment of the High Court. 

Mr. Amtr Alt and Moulvie Serajul Islam for the Appellant, 

Munshi Mahomed Yusoof- and Mr. M. L. Sandel for the Eespondents. 

Mr. Amir Ah for the Appellant.—Under the Mahomedan law the debts of 
the deceased are a first charge on the estate, and the heirs are hound to pay 
them before they distribute the estate amongst themselves, and, as the suit was 
properly [ 423 ] framed against the defendants as representing the estate of 
the deceased, the plaintiff was entitled to a decree in full to be satisfied out of 
the estate. The question, therefore, in this case is, whether Kamaluddin is not 
liable for the whole debt By the evidence Kamaluddin was shown to have 
been in possession of the whole of the estate, and that he made all the collec¬ 
tions and the disbursements , and, therefore, inasmuch as the suit is in the 
nature of an administration suit, the whole estate in Kamaluddin’s hands is 
liable for the debts of the deceased The principle that the heirs of the 
deceased are liable for their share of the debt of the estate in proportion to 
the share of the estate they have received is inapplicable to this case, as 
Kamaluddin was in ixissession of the whole estate, and in any event it was 
competent to him to make the payment at the time he did as manager of the 
estate, and the other defendants would be bound by his actions —Assamathcm 
Nessa Bibee v Roy Lutchmeeput Srnyh (1 L. E , 4 Cal., 142), MuUyjan v. 
Ahmed Ally (I. L R., 8 Cal., 370) , Hamit Singh v Mussamat Zakia (I. L. 
R., 1 All., 57), and Macmighten’s Mahomedan Law, p. 88 

Munshi Mahomed Yusoof for the Defendant Kamaluddin —The suit is not 
an administration suit, and the principle that a creditor is only entitled to 
recover from each heir his share of the debt m proportion to his share in th^ 
estate would certainly apply if the Mahomedan law is held to apply at all, 
seeing that one party is a Hindu. In any event, the plaintiff had his remedy 
in his hands, and did not choose to avail himself of it, as he did not appeal 
against the decree of the first Court, which held that the shares of the estate 
in the bands of the other defendants were not liable, and that being so, it would 
now be inequitable to allow him to saddle Kamaluddin with the whole 
liability— Sudaburt Pet shad Sahoo v Lotf Ah Khan (14 W. R , 339), Hedaya, 
book XX, ch. IV, Grady, p. 349. 

Mr Amir^Ah in reply. 

The Judgment of the Court (TOTTENHAM and Ghosb, JJ.) was as follows.— 

This was a suit brought bv the plaintiff, one Bussunteram Marwary, 
against Sheijc Kamaluddin, the grandson, and three [ 424 ] ladies, being the 
grand-daughters of, and heirs to, the estate left by one Furzund AH. There 
was also another defendant in the suic, viz., one Azeezunissa; but we think we 
may discard her from our consideration, because, as disclosed in the judgment 
of the Court of First Instance, her husband, Yusoof Ali, the son of the said 
Furzund All, predeceased flis father, and therefore she (Azeezunnissa) could 
not rank as an heir. 

The s«it was instituted for, recovery of a sum of Rs. 1,758-12-8 due upon 
a roka said to have been executed by the said Furzund Ali, and the plaint 
alleged that, “ after his death, the defendants, his ‘ heirs,’ were in possession 
of his estate," and as*ked that judgment might be given for the money “against 
the estate of Furzund Ali, ancestor of the defendants." 

The defendant No. 1, Kamaluddin, raised no other defence than that the 
tmoount given in the plaint was not correct, and that the plaintiff' was not 
^ititled to recover the whole amount claimed. 
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Among the female defendants, Osikunnissa and Ohidunnissa defended the 
suit upon the ground that the roka in question was not true, and that it was 
barred by limitation , and that the suit itself was the result of collusion 
between the plaintiff and Kamaluddin 

It appears that the plaintiff relied upon an endorsement said to have been 
made by Kamaluddin on the back of the roka, ’ showing that before the roka 
was barred by limitation, Kamaluddin had paid a certain sum of money as 
part payment of the principal, and he (the plaintiff) therefore contended that 
the suit was within time. Kamaluddin was examined about this matter, and 
he admitted the said endorsement and payment, and alleged in the course of 
his evidence that the collections from the entire estate were in his charge, and 
that he had not as yet paid his sisters anything from the collections. 

The Court of First Instance, while suspecting that there was collusion 
between the plaintiff and Kamaluddin, and that the alleged part payment of 
the principal was not true, held that there was no authority in Kamaluddin to 
pay any money on behalf of the other heirs, and that the claim as against them 
was barred by limitation, but that the suit should be decreed against Kama¬ 
luddin, because he did not oppose the claim, and because [425j he admitted 
having made the said payment, which had the effect of saving the claim from 
being barred. The Court then found that Es. 1,729-12-9 was due to the 
plaintiff, and gave him a decree for the whole amount as against Kamaluddin, 
and declared that the decree should be realized from, and by the share of, that 
'person alone, and that the shares of the other heirs should be exempted. 

Against this decree of the first Court the plaintiff preferred no appeal, but 
the appeal that was made was by the defendant Kamaluddin, complaining 
that the decree as passed against him was erroneous The District Judge has 
'held that the claim as against Kamaluddin is not barred by limitation, though 
it IS barred against the other lieirs, but that under the Mahomedan law no 
more than an amount proportionate and equal to his legal share, which was 
two-fifths, in the estate left by Purzund All, could be decreed against him. 
The Judge accordingly decreed the claim for a two-fifth share of the money due 
under the roka 

Dissatisfied with this judgment, the plaintiff has appealed to this Court, 
and in this appeal he has enlisted, not only Kamaluddin as a respondent, but 
also the other hens, who were not parties m the lower Appellate Court. His 
counsel has urged the following points before us — 

First.— That under the Mahomedan law the debts of the deceased, being 
a prior charge, the heirs cannot take the estate before the said debts are paid , 
and therefore a decree should have been awarded for the amoUht due to the 
plaintiff against the whole estate of Furzund Ah. 

Second .—That this being an administration suit, and Kamaluddin being 
shown to be in possession of the whole estate in his representative capacity, a 
decree should be awarded charging the whole of the assets in his hands. 

Third. —That, at any rate, a decree should be passed for the whole amount 
as against the share of Kamaluddin. , 

There can be no doubt that, according to the Mahomedan law, next to the 
duty of meeting the funeral expenses of the deceased, it is incumbent upon the 
heirs to discharge his debts, and that the whole estate is answerable for the 
same. If in this case the [426] claim under the rokavf&s not barred by the 
law of limitation as against the other heirs, a decree might have been properly 
given charging the whole estate. But the Munsif held, and there was no 
appeal against his decision by tbe plaintiff, that the claim was barred against 
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those persons, and accordingly exenapted their shares from liability. If the 
plaintiff was desirous of obtaining a decree against the whole estate, he should 
have appealed to the higher Court; and we hold that it is not now open to him 
to ask that the claim should be adjudged against the estate generally. We 
may also observe that, as a matter of fact, although the question was raised 
by the said defendants, no decision was come to by the first Court upon the 
question whether the roka itself was genuine. That Court simply proceeded 
upon the admission of Kamaluddin in decreeing the claim as against him. 
But before any decree could be awarded, binding the other heirs and the whole 
estate, the debt should have been proved and found to be true— [see Hedaya, 
Bk. XXXIX, ch, /, and Assamathem Nessa Bibee v. Boy Lutchmeeput Singh 
(I. L. E., 4 Cal., 142)1. 

Mr. Annr Ah, however, contends that Kamaluddin being shown to be in 
possession of the whole estate, he must be taken to be in such possession in 
his representative character, and therefore he should be called upon to account 
for the assets in his hands, and a decree passed accordingly against such 
assets. But it must be remembered that the suit of the plaintiff as laid in the 
plaint was not of that character. The plaintiff in his plaint distinctly alleged 
th-at all the heirs were in possession of the estate, and asked for a decree 
against the estate upon that footing. It was not even suggested that 
Kamaluddin was in possession in his representative capacity, and no prayer 
was made to call for an account from him It is indeed true that Kamaluddin 
in the course of his evidence said that the entire collections of the property 
were in his charge ; but, in the first place, this was no part of the plaintiff’s 
case, and, in the second place, neither the first nor the second Court accepted 
that statement, and found that this was so, but on the contrary the Munsif 
suspected that there was collusion between the plaintiff and Kamaluddin, and ■ 
that [4273 the payment of Bs. 200, said to have been made by Kamaluddin, if 
made at all, was not made on behalf of the otlier heirs. 

In this state of things we are unable to treat the case as an administration 
suit brought against Kamaluddin, in his representative character, and to give 
the plaintiff relief as against the whole estate, three-fifths of which was, as a 
matter of fact, exempted from the plaintiff’s claim by the decree of the first 
Court, and in which decree the plaintiff acquiesced. 

The next question that arises is, whether, failing to obtain a decree against 
the whole estate, is the plaintiff entitled to charge the share of Kamaluddin 
alone for the entire amount of his claim. This question is not free from 
difficulty ; but, on considering the matter in all its bearings, we are of opinion 
that he is notuo entitled. Under the Mahomedan law (vide Hedaya, Bk. XX, 
ch. IV), each of the heirs is bound to pay his own share of the debt; and it is 
only in the event of one of them being in possession of all the effects that the 
creditor is entitled to have recourse to him And it also appears that if the 
estate be completely overwhelmed with debt, neither composition nor division 
among the heirs is lawful, but if the estate is not so completely involved, such 
a composition or division prior to discharge of the debts is allowable —(Hedaya, 
Bk. XXVI, th. III). Now, in ti^e present case, it is not the plaintiff’s case 
that Kamaluddin is jn possession of the whole property ; and although there 
may not have been an^ division, properly so called, among the heirs, the plaint 
admits that they were in possession of the estate, and this must be taken to be 
a possession of their respective shares according to the Mahomedan law. The 
Allahabad High Court in two cases, in following the tenets of the Mahomedan 
law alluded to above, distributed the liability among the several heirs, and 
adjudged tv the creditor a proportionate share of the debt— Hamir Singh v. 
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MuBsammat Zakia (I. L. E., 1 All, 57); and Ptrthipal Stngh v. Hmatm Jan 
(I. L. B., 4 All, 361), and we agree With that Court in thinking that this was 
the proper course to adopt. In one of those cases —Ptrthtpal Stngh v. Husaim 
Jan (I. L. E., 4 All, 361)—the facts were somewhat similar to those we have 
before us. It may be said that the Allahabad High Court proceeded upon the 
principle of the debt being small [428] in amount, and that the debt in the 
present case is not small, but of considerable amount. But it is not shown 
what is the extent and value of the estate left by Furzund Ali. What the 
Mahomedan law says is that it is only when the estate is completely involved 
that the heirs cannot take the estate and a division amongst them cannot be 
allowed before the debts are discharged We, therefore, hold that in the 
circumstances of the present case the plaintiff, under the Mahomedan law, can 
only obtain as against the two-fifths share of Kamaluddin a proportionate 
share of the money due to him. 

We propose, in the next place, to deal with the question of Kamaluddin’s 
liability according to the principles of justice, equity and good conscience; for 
that is the rule of law laid down, when both the parties to the suit (as it is 
here) are not Mahomedans, in s. 24, Act VI of 1871 (the Bengal Civil Courts’ 
Act), and it may be doubtful whether the questions involved in the present 
appeal are questions failing within the first paragraph of that section, under 
which the Mahomedan or Hindu law, as the case may be, is to be adminis¬ 
tered. 

Now, it appears to us that the position of the parties is this • The judg¬ 
ment of the Court of First Instance—a judgment which was not questioned on 
'appeal by the plaintiff—declared, as we have already mentioned, that the claim 
of the plaintiff was barred by limitation as against the other heirs, save and 
except Kamaluddin , and that the shares of those heirs should be exempted 
from liability. This judgment is final, and the plaintiff is not now entitled to 
touch any of those shares Tiie only share now in the hands of Kamaluddin 
is that which has devolved upon him according to the Mahomedan law, and 
which might be answerable for the plaintiff’s demand. The debt due to the plain¬ 
tiff is indeed an indivisible one, and the plaintiff would, under ordinary circum¬ 
stances, be entitled to realize his dues from the whole estate, or from any portion 
of it as he might choose. But the circumstances that have occurred in the present 
instance are such that it would be inequitable to insist that Kamaluddin’s share 
should bear the whole of the debt. The claim of the plaintiff' as against the other 
heirs is now barred by the law of limitation, and their shares having been exempted 
[429] Kamaluddin would not be entitled to demand contnbution from them 
in the event of the whole of the debt being realized from him or from his share. 
That being the case, it would not he just or equitable to hold the share of 
Kamaluddin answerable for the w'hole claim. If Kamaluddin had not helped , 
the plaintiff in keeping alive his claim by payment of a certain sum of money, 
he (the plaintiff) would not be in a position to get any decree at all. And we 
think that it would be unjust to hold that Kayialuddin by his acts'and conduct 
(which the first Court suspected to be the result of collusion between the 
plaintiff and Kamaluddin) not only kept the claim alive, but made his share 
answerable for the whole demand. If Kamaluddin wfis in a position to call 
upon the other heirs for contribution, there would be no difficulty in decreeing 
the whole claim as against his share. But, in the circhmstances of this case, 
we are of opinion that the plaintiff is not entitled to charge the share of 
Kamaluddin with any more than a proportionate share of his dues. 
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We therefore see no ground for disturbing 
below, and dismiss this appeal with costs. 


the judgment of the Court 
Appeal dismissed. 


NOTES. 

[1. JUSTICE, EQUITY AMD GOOD CONSCIENCE— 

See also the following cases .—6 Cal 794 , 7 All 775 , 11 Cal. 421. 

11. LEGAL POSITION OF HEIES AS REFRESEMTATIYES— 

See Mr. Tynbjt’s MaJurtnedan Laie (1913) pp 601—521, see 5, where there is an attempt 
to collect the cases and nnalvse the results , also 19 Bom. 273 ] 
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APPELLATE CIVIL. 


The 1st April, 1885 
Present 

Mr. .Justice Tottenham and Mr .Justice Ghose. 


Nitye Gopal Sircar .. ..Objector 
versus 

Nagendra Nath Mitter Mozumdar .Petitioner ’ 


Will, Attcsiation of — Witness — Signature — Mark—Indian Succession Act 
, (X of 1865), s. 50. 

The direction contained in s. 50, el 3, of the Indian Succession Act as to each of the 
witnesses signing the will is not satisfied by the witnesses affixing their marks, and it is 
necessary for the validity of a will that the signature, as distinguished from a more mark of 
at least two witnesses, shouldc appear on the will Fernandez v. Alrei (1 L R , 3 Bom., 
3B2) followed ; In flioods o/Wi/nne (13 B L R., 392) dissented from 

If a testitor on presenting his will for registration admits a signature on the will to be 
his before a Registrar, and is identified before him by a witness, and both the Registrar and 
the identifiei sign their , names on the will as witnesses to the admission of the testator, 
such attestation is sufficient [i30] to satisfy the requiiements of cl. 3 of s, 50 of Act X of 
1865. In Oie mattet of Hurro Sundan Dalna (I. L R., 6 Cal., 17) followed. 

* Appeal from Original Decree No. 86 of 1884, against the decree of T. D. Beigbton, 
Raq., Ju^e of Burdwan, dated the 20th of February 1884 
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TElS appeal arose out of an application for letters of administration in 
respect of a will. The application had been granted by the Court below, and 
the objector now appealed. 

The facts of the case appear suflBoiently from the judgment of the High 
Court. 

Baboo Trailokya Nath Mitter for the Appellant. 

Baboo Sharoda Charan Mttter for the Bespondent. 

The Judgment of the High C.)urt (Tottenham and Ghose,- JJ ) was as 
follows:— 

This appeal arises out of an application made by one Nagendra Nath for 
letters of administration in respect of the will said to have been executed by 
one Madhusudan Sircar on the 16th of Srabun 1279. The application was 
opposed by one Nitye Gopal Sircar, who contended that the said will was not 
duly executed by the said Madhusudan. The Court below has held that the 
document is genuine, and that it w'as executed according to the formalities 
prescribed by law , and, being of that opinion, has granted letters of adminis¬ 
tration to Nagendra Nath. 

The objector has appealed to this Court. There were two main questions 
raised by the leayned vakeel who appeared for the appellant—first, that the 
will was not genuine; and, second, that none of the attesting witnesses having 
signed the document, but having simply put their marks against their names 
written by somebody else, there was no sufficient compliance with the rules 
prescribed by s. 60 of the Succession Act, and that the will was not therefore 
a valid document. 

Upon the first question we agree with the lower Court in holding that the 
will is genuine, and that it was executed by the late Madhusudan. The 
second question raised by the appellant’s vakeel is one which is not free from 
difficulty, and we may confess that it is with some hesitation that we pro¬ 
nounce our decision in the matter 

[Mil The rules laid down m s. 60 of the Succession Act as to the execution 
of a will are 

1st.—“ The testator shall sign or shall affix his mark to the will, or it 
shall be signed by some other person in his presence and by his direction." 

2nd .—" The signature or mark of the testator, or the signature of the 
person signing for him, shall be so placed that it shall appear that it was intended 
thereby to give effect to the writing as a will." 

3rd.—“ The will shall be attested by two or more witnesses,‘each of whom 
must have seen the testator sign or affix his mark to the will, or have seen some 
other person sign the will in the presence and by the direction of the testator, 
or have received from the testator a personal acknowledgment of his signature 
or mark, or of the signature of such other person ►and each of the witnesses 
must sign the will in the presence of the testator, but it shall not be necessary 
that more than one witness be present at the same time, and no particular 
form of attestation shall be necessary.” • ^ 

Now, it will be observed that, while speaking of the action of the testator, 
the Legislature uses the expressions, “ shall sign o? affix bis mark,” “ signature 
or mark." But in speaking of the witnesses, the section does not use any 
alternative expressions, but simply says “ the witnesses’mtist sign.” And this 
distinction, which we may state to be a marked distinction, occurs prominently 
in the third rule. That being the case, we cannot help thinking that the Legis¬ 
lature advisedly drew a distinction between the action of the testator and that 
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of the witnesses as regards the mode of their respective signatures. This 
may certainly lead in certain cases in this country to a great deal of 
inconvenience, and in some instances the due execution of the will may be 
impracticable; for it may happen, as it does happen now and then, that 
the will is executed at a very critical moment, and witnesses, who are 
able to s^gn their names, are not available. But whatever the incon¬ 
venience or difficulty may be in the proper working of the said rules, we 
cannot ignore the distinction which the Legislature has drawn. Mr. Justice 
PONTIPEX, 1*132] in the case In the goods of Wynne (13 B. L. E., 392), observed 
that he was “ inclined to think that a signature by mark would be a sufficient 
“ signature by a witness even under the Indian Act, as it would undoubtedly 
" be under the English Act.” But it will be observed that the point was not 
actually decided by him, nor was it necessary for him to come to any decision 
upon the matter in that case. We have examined the English Wills Act, and 
some of the decisions in England bearing upon the matter, but we are unable to 
come to the same opinion which Mr. Justice PoNTiFEX expressed. Section 9 of 
the said Act (1 Vic., c. 26) runs as follows —“ And be it further enacted that 
" no will shall be v^id unless it shall be in writing and executed in manner 
'‘hereinafter mentioned, that is to say, it shall be signed at the footer end 
“ thereof by the testator, or by some other person in his presence and by his 
“ direction, and such signature shall be made or acknowledged by the testator 
” in the presence of two or more witnesses present at the same time, and each 
“ witness shall attest and subscribe the will in the presence of the testator 
“ but no form of attestation shall be necessary.” 

The cases bearing upon the said section show that in regard to the action 
of the testator a signature by mark is sufficient, and in the case of witnesses 
the subscription needs to be a subscription either of the name of the witness, 
or of some mark intended to represent it. But it will be observed, in the first 
place, that the said section of the English Wills Act doos not lay down, as it is in 
the Indian Succession Act, the distinction between a signature and a mark, and, in 
the second place, the words used in the English Wills Act, with reference to 
witnesses, are “shall attest and subscribe,” and not “ must sign,” as they are 
in the Indian Succession Act. That being the case, we are unable to follow 
the construction wliich has been put upon s. 9 of the English Wills Act in 
holding that the word " sign ” in clause 3 of s. 50 of the Indian Succession Act 
includes a mark-signature 

In this view of the matter, we are of opinion that the second contention 
raised by the appellant against the will is correct, and we may observe that our 
view of the question is in accord with [433] that expressed by the Bombay 
High Court in Fernandez v. Alves (I. L. E., 3 Bom., 382). 

But then we find that the will was presented by the testator for registra¬ 
tion before the Sub-Eegistrar ; and his signature was taken down before the said 
official on the back of the deed as admitting execution of it, and the writer of 
the deed, one Bepinbehari Bistu, who identified the testator before the Sub- 
Registrar, ^ybscribed his name next to that of the testator, and that was followed 
by the signature of the Sub-Re^strar himself. The said Bepinbehari in his 
evidence attests his' own signature, and swears that he saw the testator sign 
his name to the will bbth before the Sub-Registrar, and also at the time of the 
execution of the deed, and we think that we may accept the certificate of the 
Sub-Begistrar and the endorsements made by him, as also the evidence of 
Bepinbehari, as clearly showing that the document was presented to that autho¬ 
rity by Madfatumdan as his will; and that his signature having been taken, both 
Bepairbtdiari and the Sub-Eegistrar signed their respective names. We have, 
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therefore, two persons who actually signed their names to the document after 
the testator had admitted it to be his will and put his signature on it. And we 
think that these persons may be properly taken to be witnesses within the 
meaning of s. 50, and that what was done before the Sub-Registrar would be a 
sufficient compliance with the requirements of the third clause of s. 50; and we 
should have been prepared to uphold the will as a valid document had it not been 
for this, that neither the evidence of the said Bepinbehari, nor the endorsements 
by the Sub-Registrar, shows that the said witnesses, viz., Bepin and the Sub- 
Registrar, signed the will “ in the presence of the testator.” Although, perhaps, 
there can be little doubt in the matter, yet we think that the evidence ought to 
be clear upon the point, and we deem it right to take the same course which 
another Divisional Bench of this Court took —In the matter of the petition of 
Hurro Sundari Dabia (I. L. R., 6 Cal., 17)—in remanding the case to the lower 
Court, with directions that Bepinbehari may be recalled, and that the parties be 
allowed to adduce fresh evidence in this matter. [434] If the District Judge be 
of opinion, after taking such fresh evidence, that the said two witnesses signed 
their respective names in the presence of the testator, the order already passed 
by him will stand good, otherwise the application for letters of administration 
will have to be refused. 

Costs will abide the ultimate result. 

Case remandeA. 


NOTES. 

C WHAT IB « ATTESTATION ’ WITHIN THE MEANING OF SECTION SO:OF THE INDIAN 
8DCGE8SION ACT— 

. Each of the witnenscs must sign. It is not sufficient that he should affix a mark — 11 
Cal , 4il9 : 3 Bora , 382,27 Cal , 169 The above authorities wore doubted in 16Mad., 261, 
where it was also hold that the whole signature was not necessary, the initials alone being 
held sufficient. 

See (1904) IN L, R 14 (16) and 26 Cal , 246 (248), which arc cases under the Transfer 
of Property Act and wore on that ground distinguished from the present case which entirely 
turns upon the express wording of section 60 of the Succession Act. 

See also (1918) SS Had. 607 P. C.] 
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FULL BENCH BBFEBENOE. 

The 10th April, 1886. 

Present : 

Sir Bichard Garth, Knight, Chief Justice, Mr. Justice Mitter, 
Mr. Justice Pbinsep, Mr. Justice Tottenham, 

AND Mr. Justice Pigot. 

Hori Das Mai.(Defendant) Appellant 

mrsus 

Mahomed Jaki and another.(Plaintiffs) Bespondents.’'^ 

Julkur rights in tidal navigable rivers. Grant of, by the Crown — Grant, where 
there is no thtle by prescription^, must be proved—Evidence as to 
nature and extent of grant. 

' The exclusive right of fishery in tidal navigable rivers may be granted by the Crown to 
private individuals. Such a right must ordinarily be proved either by proof of a direct grant 
from the Crown, or by prescription. 

In the absence of title by grant or prescription in persons alleging themselves to be the 
holders of a julkur under an tjara, the mere payment of rent by fishermen to former ijaradars 
does not estop such fishermen from disputing the rights of the alleged holders , but such pay¬ 
ment for the use of the julkur right is strong evidence of the rights of the alleged holders of 
the ijara, and of acquiescence in their title 

In the case of a grant of a julkur, in ascertaiuing what the boundaries of the julkur are, 
or what rights of fisher\ are contained within those boundaries, whether the subject of the 
grant be in tidal navigable rivers or not, the Courts should be guided by the same rules of 
evidence as would be applicable for the purpose of determining the nature and extent of any 
other grant. 

Per PBINHEP and PlOOT, JJ.—Unless the boundaries given in a grant of a julkur clearly 
indicate to the contrary, a grant of e, julkur would not ordinarily include the right of fishery 
in tidal navigable rivers. 

This was one of five cases referred to a Full Bench by Mr. [4851 Justice 
Pbinsep and Mr. Justice Pigot on the 18th August 1884. The order referring 
these cases was as follows:— 

These are suits for rent of a julkur described m the plaint by boundaries or 
limits therein set forth. 

The plaintiffs'State that they are holders of an 8-anna share in the julkur, 
under ijaras from persons having title to certain shares in it. 

They claim the money, the subject-matter of the suits, from the defendants, 
as rent payable by them for the use of the julkur the sum. Be. 1, being half the 
amount alleged by the plaintiffs tQ have been paid by the defendants to the ijara¬ 
dars who had ijaras jn the julkur, before the plaintiffs' ijaras were grant^ to 
them. The plaintiffs have never received any payment from the defendants. 

The defendants set up various defences on the facts on which there have 
been findings against them in the lower Courts. 

* Full Betmli References on Special Appeals Nos. 107 to 110 of 1883, against the decree 
of B. F. Riuni^i, Esq., Judge of Dacca, dated the 8rd October 1888, affirming the decree of 
Baboo Nilxnani Nag, the Munsifi of Kaligunj, dated the 37th February 1883. 
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The defendants contend that the relation of landlord and tenant never 
existed between themselves and the plaintiffs. 

The defendants further deny the right of the plaintiffs' grantors in the 
julkur as that julktir is claimed, that is to say, so far as it is alleged to include 
an exclusive right to the fishery in a tidal navigable river They allege that the 
julkur claimed by the plaintiffs includes such a right in part of the waters of 
the Megna, a tidal navigable river or branch of the Bay of Bengal. 

They deny that the plaintiffs, or those under whom they claim, ever had 
any right under any settlement or grant in respect of a julkur in’ the above- 
mentioned waters. 

They further deny the right of Government to create, m favour of any 
individual, an exclusive right to a fishery in such waters, being the waters of a 
tidal navigable river, or of an arm of the sea 

The Courts below have held against the defendants upon these contentions. 

No grant from Government has been put in, conferring in express terms, 
upon the plaintiff's' grantors, or upon those from whom they derive title, an 
exclusive right of fishery in the above-mentioned waters. But certain proceed¬ 
ings of the Collectors of Dacca and Tipperah (within whose jurisdictions the 
julkur [436] claimed extends) from which it would appear that those autho¬ 
rities recognised or sanctioned the boundaries of the julkur, nearly, or exactly, 
as those boundaries, are described in the plaint. 

Those proceedings were taken in 1860 and 1863 ; and there can be no 
doubt that before that time a julkur corresponding, in name at least, with that 
mentioned in these proceedings (whatever may have been lawfully included in 
it) had been held by the plaintiffs’ grantors or by those whom they represent; 
but held under grants or settlements made from time to time by the revenue 
officers |or limited periods. 

In second appeal the questions raised before us were, whether the lower 
Courts were justified in holding that the plaintiffs had established their exclusive 
rights, as against the defendants, in the waters included within the boundaries set 
out in the plaint, so far as they are waters of a tidal navigable river or arm of 
the sea, as the waters of the Megna at the place in question are admitted to be, 
and that they had proved the existence of the relation of landlord and tenant as 
between themselves and the defendants. 

A question similar to the first was considered, under somewhat similar 
circumstances, (and also in second appeal) in Prosunno Cocmar Sircar v. 
Ram Coomar Parooey (I. L. R., 4 Cal., 53) which is the last reported decision 
on the subject. There is also a judgment of the Sudder Dewany Adawlut for 
1859, page 1357, to the same effect, and in the case of Baban Mayacha v. Nagu 
Shravucha (I. L. R., 2 Bom., 19), where all the authorities up to that date are 
referred to by WbsTROPP, C.J., that case is approved of But it has been brought 
to our notice in the course of the argument that in a case of Hamid Ah v. 
Kriato Mohun Jaha heard before the Chief .fustice and Mr. Justice Mittbb, 
in May 1882, upon reference from the Small Cause Court at Bhola, this Court 
appears to have arrived at a conclusion, nob entirely in acoordai^e with the 
opinion expressed by MaekBY, J., in the above case. • 

The second question raised seems closely connectednvith the first. 

t*87] We desire, therefore, to refer these cases to a Full Bench, and to 
submit the following questions :— 

, Whether exclusive rights of fishery in tidal navigable rivers can be granted 
to private individuals, or to certain classes of persons by the Grown ? 
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whether, in the absence of proof oi tifcle by-prescription, the rights to 
such a fishery can be established without proof of a direct grant from Govern¬ 
ment? 

Whether when a jidkur is granted which, in the boundaries assigned to it 
in the grant, includes waters which are not, and waters which are, part of an 
arm of the sea or of a tidal navigable river, such grant should not be held to 
include the former only, unless it be expressly stated in the grant that the latter 
also are included ? 

Whether, in the absence of title by grant or prescription in the plaintiffs, 
payments by the defendants to the former claimants of the juLkur, or to the 
plaintiffs, for leave to fish in the above-mentioned tidal navigable waters, 
should be held to preclude them, either as tenants, or in any other manner, 
from disputing the plaintiffs’ rights therein ? 

Mr. Doss (with him Baboo Koloda Kmkur Boy) for the Appellants.— 
There being no law on the subject, the Court should be guided by !l^man law 
which is founded on equity and good conscience. The Institutes of Justinian, 
Liber II, ch. I, lay down that all rivers, ports, etc., are public property. I 
contend that the Grown cannot grant such a right, because it would amount 
to a monopoly ; and all monopolies are against the fundamental laws of the 
British Crown—Coke’s Institutes, Part III, ch. 85, p. 181. The case of Gureeb 
Hossein Chowdhree v. Lamb (S. D. A., 1859, p 1357), lays down that the bed of a 
navigable river where the tide ebbs and flows must be prinui facie regarded as 
vested in the State, and the fishery in it as open to the public, the Government 
being merely a trustee for the public. In commenting on the case the Chief 
Justice of Bombay in Bahan Mayacha v. Nagu Shravucha [I. L E , 2 Bom., 
19 (40)] says “ that decision is conformable to English law, and is, I think, 
sound as Indian law. ” Evidently being of opinion that there is some principle 
of law which is £438] applicable to both countries, and that principle I* submit 
was the principle of monopoly. [Mr. Evans, as amicus cunoe, stated that 
the Isle of Bombay was granted to Charles II under a marriage settlement, 
and by Charles II to the East India Company as part of the Manor of Green¬ 
wich. See the Charter of 1669.1 The case of Chunder Jaleah v. Bam Churn 
Mookerjee (15 W R , 212) has no application to the present case, as a distinc¬ 
tion was then drawn by Gloveb, J., between navigable rivers and rivers in 
which the tide ebbs and flows. In Dagram v. The Collector of Bullooa (W. B., 
1864, p. 243), although the plaintiff established his right to a private fishery 
in certain tidal and navigable rivers, the principles laid down m Chunder 
Jaleah v. Bam Churn Mookerjee (15 W. R., 212) and Doe d. Seebknsio v. E. I. 
Company (6 Moo. I. A., 267), were adopted and approved. 

In Beg. v. Kastya Bama [8 Bom. H. C , 63 (87)J, West, J., in speaking of 
the prerogatives of the Crown in India with regard to this question, said : ‘ I 

am not aware that" in any case they have been so used as to exclude any sub¬ 
ject in this country from fishing in any part of the sea. ” In Prosunno Coomar 
Sircar v. Bam Coomar Parooey (I. L. R., 4 Cal., 53) Markby, J., doubted the 
power of the Government to make such a grant. As regards the other points 
referred, I Submit the mere uce of the word julkur in the robokari of the 
Revenue Commissioner would not give the plaintiff’ the exclusive right of 
fishery in tidal navigable rivers. The word may be perfectly satisfied by 
applying it to the right to fish within enclosed waters, and the presumption 
would be against any such private right. The boundaries given in the plaint 
do not tally with the boundaries given m the report of the Record-keeper. Nor 
are there any boundaries given of the disputed in the grant, and no 

specific mention of the julkur in the river Megna , the exclusive right of fishing 
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ia tidal rivers should not be extended. In the case of the Collector ofJessore v. 
Beckwith (5 W, R,, 175), it was held a settlement Dol includes all that 
ordinarily passes as assets of the settlement but not what is exclusively reserved 
as the right of the State, e.g., the right to the julknr of large navigable rivers 
which, [439] according to clause 2, s. 4, Reg. XI of 1825, never passed to 
private individuals with whom Government made settlements. 

The Advocate-General (Mr. Paul) with him Baboo Durga Mohun Dass 
and Baboo Bussunt Coomar for the Respondents.—Such a fishery is an 
incorporeal right—see Bahan Mdyacha v. Nagu Shravuchail. L. R., 2Bom., 19). 
The English Common law has not been extended to the mofussil, and the 
question is what is the territorial law m Bengal The case of Campbell v. 
Hall (Cowp., 204), lays down " that the laws of a conquered country 
continue in force until they are altered by the conqueror.” So we must go 
back to the law of the Mahomedans. Elphinstone v. Bedreechwul [1 Kn 329 
(note)] shows that there is no distinction between the public and private 
property of an absolute monarch, and that he can dispose of it as he pleases 

The British Government succeeded to the laws of the* Mahomedans, the 
Mahomedan criminal law was in force until the time of the Penal Code. From 
time out of mind the British Government have let out in settlement these 
julkur rights. The Crown used to grant such rights before the permanent 
settlement; and I have known of such rights being granted in navigable rivers. 

[Garth, C. J. —If it was only in navigable rivers that these grants were 
made, it is no proof that the English law does not apply to tidal navigable rivers.] 
The case of Bagram v. The Collector of Bullooa (W. R., 1864, p. 243), shows 
that a right of fishery can be established in a tidal navigable river. Regulation 
XI of 1825 recognises tbe fact that beds of navigable rivers may be in 
individuals, and that private persons cannot prevent a person using a boat on 
such river. [PiGOT, J —Section 0 prevents persons encroaching on such beds, 
and paragraph 3 of s. 4 indicates the circumstances under which the Government 
may step in. I The particular julkur m this case is found to be within the 
limits of my zamindaii, and I have a nglit to fish therein, the public having 
no such right. [PlGOT, J.—Have yoii every right over your julkur, could not 
the Government grant the right of navigation over it ?] In the Bombay case 
the Crown did not claim the right as against the subject, the suit was between 
two fishermen. The [440] case of Chundet Jaleah v. Bam Churn Mookerjee 
(15 W. R., 212), shows that the right to fish in a navigable river does not 
belong to the public In these cases the Courts below have found that the 
grants are made out, and therefore no presumption arises against me. As to 
the authority in Coke—see Hall v Campbell (Cowp , 204), and Anstey's speecli 
in the report of Ameer Khan’s case. 

The area of the julkur granted to me includes waters which are, and 
waters which are not, navigable. fPiGOT, J — When the right in tidal navi¬ 
gable waters is not expressly granted, do you say* that right is granted ? ] I 
contend that, unless the right is excluded, it passes. fPiQOT, J.—But 
MahkBY, j., has held exactly to the contrary.] Here the grant is/^tor parah 
salami, and the boundaries are given, and MaE^BY, J., says that the boundaries 
being uncertain if you include the bheels and jheels that !s sufficient, so that 
judgment does not apply. [GARTH, C.J.—In the case of Gureeb Hossetn 
Chowdhree v. Lamb (S. D. A., 1859, p, 1357), the Court was of opinion that 
such a grant as the present could be made, it is in your favour so far.] Rents 
have also been paid to me, and Field, J., in Gaur Hdri Mai v. Amvnmnessa 
Kkatoon (11 C. L. R., 9), says that the payment of rent precludes the setting 
up of the defence that I never had any title at all. [PiGOT, J.—The rents wei^ 
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paid to your lessorg, the previous ijaradars.} 1 submit that the Crown has a 
right to make such a grant, and that Magna Charts does not prevent it; and 
I also say that the rule which applies to navigable rivers applies to navigable 
tidal rivers in this country. 

Mr. Doss in reply contended that in the 8. D. A. case, the question was 
whether the grant of exclusive right of fishing in the Megna was proved or not; 
and that that case did not decide the question whether the grant could be 
made. 

The Opinion of the Full Bench was as follows .— 

Garth, C J. (Mitter and Tottenham, JJ., concumno). —This is a 
reference made to a Full IBench in five different suits, which have come up to 
this Court on second appeal from the decision of the District Judge of Dacca, 
affirming the decree of the Munsif of Kaligun]. 

The suits are all brought by the same plaintiffs against different defen¬ 
dants for rent of a julktir in the river Megna, [4413 and the plaintiffs’ case 
is that they held, the julkur in question as tenants from the proprietors 
under an ijara lease for the four years, 1287 to 1290, and that the defendants 
were their under-tenants of the fishery. The julkur is a rmhal in the river 
Megna, a tidal navigable river, which is said to have been settled by the 
Government with the plaintiffs’ lessors for a great many years past at a sudder 
rent of Bs, 287, and let out by them from time to time in tjara. 

The first and principal question which is referred to us by the Division 
Bench is:— 

(1) Whether exclusive rights of fishery in tidal navigable rivers can be 
H granted to private individuals, or to certain classes of persons, by the Crown ? 

The Courts below have decided this question in the affirmative, but it has 
been contended here by the appellants, who are the defendants in the Court 
below, that this decision is wrong. They say that the Crown has no power 
in this country to grant such rights ; and they found their contention mainly 
upon the proposition that the law in British India is the same in that respect 
as the law of England. 

They rely also upon an order, which was made by the Bengal Board of 
Revenue, dated the 6th of November 1868, to the effect that the Government is 
a mere trustee on behalf of the public in respect of tidal rivers, and that the 
exclusive right of fishery in such rivers cannot be granted to private individuals. 

It appears that this order of the Board of Revenue was confirmed by a 
Resolution of the Government of Bengal, dated ^he 29th of April 1869, which 
stated that it was impossible for the Government to make over the fishery in 
a tidal river to any individual to the exclusion of the public generally ; and 
that the Government is to take care, as the guardian of the public interest, 
that it is not monopolised by any single individual or party. * 

These documents, although of course entitled to all due respect from this 
Court, can scarcely be regarded as of any judicial authority. We have enquired 
how they came to be passed, dnd have ascertained from a perusal of the 
papers that the order made by the Board of Revenue was founded upon an 
opinion [442] given fey Mr. Gowie, the then Advocate-General of Bengal, upon 
a case submitted to him by the Government. Mr. Come seems to have 
assumed, in giving that opinion, that the law in British India, as regards the 
righfe of fishery in tidal navigable rivers, was the same as it is in England. 

We have now, therefore, to consider the question, which is undoubtedly a 
very'important one, whether this opinion is well founded. 
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It may of course be ooiioeded that, by the law of England, the public have 
the right of fishing in all tidal navigable rivers, and that since the passing of 
Magna Oharta, the Crown has no power to interfere with that right by making 
exclusive grants to private individuals in derogation of it —Malcolmson v. 
O’Dea [10 H. L., 593 (618)]. 

Lord Chief Justice Hale considers that this right of the public in England 
was in the nature of a common of piscary for all the King’s subjects to fish in 
the sea, or in the creeks or arms thereof, as part of the Crown wastes. But 
whatever was the origin of the right, there is no doubt that it exists. The 
question which we have to decide is, whether the same law prevails in this 
country. 

It seems to have been rather taken for granted by Sir MICHAEL Westropp, 
in the case of Bahan Mayacha v Naqit Shraviicha (I. L. R , 2 Bom., 19) that 
the law of England upon the subject prevails in British India , but it was 
hardly necessarv for the purposes of that case to determine the point, and it 
is worthy of remark that Mr. Justice Hahidas Nanabhai, who was the other 
Judge of the Division Bench, expressed no opinion upon it. 

That case related to the respective rights of two sets of fishermen with 
regard to nets laid two miles from land in the open sea, and neither the 
plaintiffs nor the defendants claimed any exclusive rights in the fishery. 

In the case of Promnno Cooviat Sircai v Bam Coomar Parooey (1 L. R, 
4 Cal., 53), decided by Markby and Prinsep, JJ , Mr Justice Markby 
expressed a doubt whether the Crown in this country had the power of grant¬ 
ing rights of fishery in public navigable [443] rivers , but in that case also it 
was not necessary to decide the point, because the Court were of opinion that. 
Oven if such rights could exist at all, they should be clearly established , and 
that the evidence offered by the plaintiffs in that case was not sufficient for 
the purpose 

On the other hand, in the case of Ghundai Jahah v Bavi Churn Mooker- 
jee (15 W. R., 213), it was held that the right of fishing in navigable rivers did 
not belong to the public , and that the Government was not prohibited by any 
law from granting lo individuals exclusive rights of fishing in such rivers. 

In that case a ruling of the Sudder Court, Gureeb Hossein Chowdhree v. 
Lamb (S. D. A., 1859, p. 1357), was referred to, as having decided that the right 
of fishing in navigable rivers is primd facte common to every person , and that 
if any individual claims an exclusive right in such waters, he must show that 
it has been acquired either by grant or prescription. 

• 

Regulation XI of 1825 wks also referred to , but it is noteworthy that the 
case in the Sudder Court, as well as the Regulation of 1825, had reference 
apparently to navigable rivers which were not tidal, and so ‘far as they are of 
any authority at all for our present purpose, they ^rather tend to show that 
exclusive rights of fishing in such rivers can be granted to individuals by the 
Crown. 

The latest case upon the subject is one wlvch came up before Ihy brother 
Mitter and myself in a Small Cause Court Reference, No, 8 of 1882, Hamtd 
Ak V. Krtsto Mohun Jaha, in which the question which vye have now to deter¬ 
mine was directly raised. 

We had not the advantage in that case of hearing Counsel on either side, 
and consequently our judgment was not report^. But as we knew that 
julkur rights in tidal navigable rivers had for a long series of years been con¬ 
stantly made the subject of settlement by the Government with private persons, 
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and as we were not aware of any law in this country which prevented the grant 
of such rights, we decided in favour of the grantee. 

1 believe that this present reference is the first occasion upon which the 
question now before us has been properly argued ; and, having had the advan¬ 
tage of hearing Counsel on both sides, I am [444] of opinion that the Grown 
has power in this country to grant such rights. 

I find no reason for believing that the English law upon the subjeot has 
been introduced here. That law, I conceive, ts a branch of the territorial law 
of Etu/land , and it has been held here over and over again that the territorial 
law of England does not prevail in the Indian mofussil. 

The view which I take of the question is this •— 

Whether the actual proprietary right in the soil of British India is vested 
in the Crown or not (a point upon which there seems some diversity of 
opinion), I take it to be clear that the Crown has the power of making settle¬ 
ments or grants for purposes of revenue of all unsettled and unappropriated 
lands. And I can see no good reason why they should not have the same 
power of making settlements of jidkur rights and of lands covered by water, as 
of lands not covered by water. 

In either case the settlement is made for purposes of revenue, and for the 
benefit of the public ; and undoubtedly the practice of settling these julkurs, 
even in tidal navigable rivers, has existed in several parts of Bengal for a great 
many years. I have ascertained this fact by a reference to certain papers for 
the perusal of which I am indebted to the courtesy of the Board of Kevenue. 

And it is also undoubtedly a fact that the grantees of these juijfcttr rights 
have, for a long series of years, enjoyed the profits of them to the exclusion of 
the general public, and have been in the habit of sub-letting them by ijara and 
other leases. 

It certainly seems to have been taken for granted in some of the autho¬ 
rities to which I have referred that, in the absence of such exclusive grants by 
the Crown, the public have always been allowed to fish in tidal navigable rivers 
without let or hindrance, and it is probable that this may Ije the case. 

I have no doubt, also, that the policy which seems to have been pursued 
by the Government of Bengal since the year 1868 of making no further settle¬ 
ments of julkurs with private persons is a wise and beneficent policy. 

But, on the other hand, it would seem very unjust to deprive zamindars 
of any rights which they may have previously acquired under such settlements. 

[445] This first question, therefore, as it seems to me, should be answered 
in favour of the plaintiffs. 

The second question referred to us is— 

(2) Whether, in the absence of proof of title by prescription, the rights to 
such a fishery can be established without proof of a direct grant from the 
Government ? 

As to this question I think! it sufficient to say that, in the generality of 
oases, and certainly In the particular oases with which we are now dealing, 
the right to the fishery cannot be established without proof of a grant from 
the Government 

Tbesthird question is— 

(3) Whether, when a julhur is granted, which in the boundaries assigned 
to it in the grant includes waters which are not, and waters which are, part of 
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an arm of the sea or of a tidal navigable river, such grant should not be held to 
include the former only, unless it be eKpressly stated in the grant that the 
latter also are included ? 

As to this question it seems to me very difficult to attempt to lay down 
any such fixed rule as this question suggests. . 

The grant of a jutkur, I consider, should be construed like any other grant. 
There are no special rules of construction, so far as I know, which are appli¬ 
cable to grants of julkurs, as distinguished from other grants , and in ascer¬ 
taining what the boundaries of a julkur are, or what rights of fishery are con¬ 
tained within those boundaries, whether the subject of the grant be in a tidal 
navigable river or not, I think we must be guided by the same rules of evidence, 
which should guide us in ascertaining the nature and extent of any other grant. 

Many of these grants of julkurs m tidal navigable rivers are very ancient; 
and, although at the time when the settlements were made, it is probable, that in 
each case a potta was granted by the Government, 1 believe there are few of 
such poitas in existence at the present time , and the usual mode of proving 
such grants in the generality of cases is by secondary evidence of the grant 
itself, and such proof as can be obtained of the user and extent of the rights 
which were conveyed by it 

[446] (4) I think that any payment of rent by the defendants to former 
ijaradars of the fishery would certainly not estop them from disputing the plaintifts’ 
Tight. But former payments of rent either to the plaintiffs themselves, or to their 
predecessors m title, by persons m the defendants’ position for the use of the 
julkur right which the plaintiffs claim, would certainly amount in my opinion 
to strong evidence against those persons of the existence of that right, and of 
'their acquiescence in the plaintiffs’ title. 

It is now necessary, as the cases with which we are dealing are second 
appeals, that we should decide them upon this reference, and it seems to me, 
that we have no good reason for impugning the judgment of the Court below. 

The plaintiffs claim to hold an 8-anna share ol the julkur in question 
under an yara .po^^a for four years, from 1287 to 1290. This poWtt has been 
produced and proved. 

Then the title of the zamindars to the lulkur in question is proved to the 
satisfaction of the lower Courts by certain proceedings of the Collectors of 
Dacca and Tipperah, which were admitted without objection in the first 
Court, and which have satisfied both Courts that the julkur was settled by 
Government with the zamindars, and that it includes the waters, in respect of 
which the plaintiffs claim rent from the defendants. And, lastly, it is found 
that the defendants have paid rent to the plaintiff's’ predecessors in title for 
the very right in respect of which the present claim is made. 

It seems to me that the proceedings in the .Collectorate were properly 
admitted as evidence in the Courts below. I think that any proceedings, showing 
the existence and the nature of the original grant of the julkur, which would 
be evidence as between the Crown and the zaipindars, would also be evidence 
in these suits , because one main question between the parties to these suits is, 
what rights the Crown granted to the zamindars And having regard also to 
the fact that the question with which we are now dealing is one which affects 
the right of the public, I consider that evidence of reputation is also admissible, 
and that the proceedings before the Collector are evidence of reputation 

[447] Those proceedings seem to me to be evidence both under s. 13 and 

8. 42 of the Evidence Act. ’ 
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The real ground, apparently, upon which these suits were defended in the 
Courts below, was the supposed disability of the Crown to make settlements 
of julkurs in tidal and navigable waters; and the order of the Board of 
Bevenue of 1868, coupled with the Eesolution of the Bengal Government, has 
been the means of inducing the defendants to contest the plaintiffs’ title. 

As the defendants have probably been misled by these documents, I think 
that, although they are wrong in their contention, the appeals should be dis¬ 
missed without costs. 

Prinsep, J. (PigoT, J., concurring) —This reference relates to two sets of 
cases—one referred by Mr. Justice PiGOT and myself, the other * by Mr. Justice 
PiGOT and Mr. Justice BEVERLEY The points submitted for decision are the 
same in all these cases, although the facts giving rise to them and the evidence 
are somewhat different. 

We are all, I believe, agreed in the answers to be given to many of the 
questions put to us. 

First, that exclusive rights of fishery in tidal navigable rivers can be 
granted to private. individuals by the Crown. In fact, it is clear that this 
power has occasionally been exercised, and in my official experience I know 
that in 1859 this power was extensively exercised by the Government of 
Bengal, but the grants given w^ere generally withdrawn in consequence of 
opposition made by various zamindars under the permanent settlement. 

Second, that rights to such a fishery should be established by proof of a 
direct grant from Government or by prescription. 

Third, that payments by the defendants to former claimants of the julkur, 
or to the plaintiffs for leave to fish in tidal navigable waters, do not preclude 
the defendants from disputing the plaintiffs’ rights therein, but are merely 
evidence of the existence of such rights to be taken into consideration in' 
determining those rights 

C«83 As regards the other point refeired, 1 am of opinion that a grant of 
a fishery in tidal navigable waters should be express in its terms, and that 
ordinarily the mere grant of a julkur would not be sufficient. From the 
character of such a grant, which is exceptional, 1 think that the term julkur 
would not ordinarily include it; for, as I understand that term in its usual 
acceptation, it is used to apply to inland waters, such as or hheels or 

small streams not to arms of the sea, such as are in issue in the suits now' 
before us Unless, therefore, the boundaries clearly indicate the contrary, I 
should not be inclined, merely from the use of the term julkur, to hold that it 
included the rights of fishery in t’dal navigable waters 

I am not disposed at this stage of the cases to consider the adequacy of 
evidence on the record to prove these rights Probably, if objection had been 
raised at the proper time, the evidence, on which the oases have been decided 
in favour of the plaintiffs, would not have been admitted, but then the plain¬ 
tiffs would have had an opportunity of adducing other and better evidence, 
such as the proceedings at the time of the permanent settlement to which some 
reference is made in one of the papers on the record. But no such objection 
was takeoF and the cases have gone to trial on that evidence. If it were now 
held that the evidence was not admissible, and that the plaintiffs had conse¬ 
quently failed to prove the existence of any grant, I should consider that the 
oases should be re-tried in order that further evidence might be received. 

In the case of Prosunno Coomar Sircar v. Bam Coomar Parooey (l, L. R., 
4 Oal., 53) the judgihent of the lower Court was affirmed, as Mr. .Justice 
MarKBY and I agreed with it that the plaintiff has failed on somewhat similar 

* 8p. App? Nos. 64, 245 and 248 of 1883. 
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evidence to prove the rights of fishery claimed. In the present cases we are 
asked, under the special circumstances indicated by me, to hold that the evidence 
adduced is insufficient. I am not prepared to say that it is no evidence at all, 
although, if I were sitting as a Judge of fact, I should have much hesitation in 
accepting it as conclusive. 

For these reasons I am of opinion that' all these appeals should be 
dismissed. 

Appeals dismissed. 

NOTES. 

[ RIGHTS OF FISHERY— 

In a Canadian appeal, Attorney-General for Bnttsh Columbia v Attorney-General for 
Canada (1914) K. C. IBS Iwhere the main question was concerned with the competence of the 
Provincial Legislature), the Privy Council fully discussed the general nature of such rights. 

“ Fishing rights are the same as in the ordinary case of ownership of a lake or river-bed. 
The general principle is that fisherie» arc in their nature more profits of the soil over which 
the water flows, and that the title to a lishory arises from the right to the solum A fishery 
may, of course, bo severed from the solum, and it then becomes a profit aptendre in alieno 
solo and an incorporeal hereditament The severance may be eHectod by grant or by 
prescription, but it cannot be brought about by custom, for the origin of such a custom 
would bo an unlawful act But apart from the oxi.stonoe of such severance by grant or 
prescription, the fishing rights go with the property in the solum The authorities treat this 
broad principle as being of gener.il .ipplitation They do not regard it as restricted to 
inland or non-tidal waters Thev recognise it as giving to the owners of lands on the 
foreshore or within an estuary or elsewhere where the tide flows and reflows, a title to fish m 
the water over such lands, and this is equalh the case whether the owner be the Crown or a 
jirivate individual But in the ca-.c of tidal wateis (whether on the foreshore or ni estuaries 
or tidal rivers) the exclusive character of the title is qualified by .mother and paramount 
title which is jirtwid facte in the public (107, 168) * ♦ * The subjects of the Crown are 

entitled as of right not only to navig-ite but to fish in the high seas and tidal waters alike 
(1C9) * • * Since the decision of the House of Lords in Malcohnson v O’Dea, 10 H. L C., 
593, it has been unquestioned law that since Magna Charta no new exclusive fishery could be 
created by Royal grant in tidal waters, and that no public right of fishing in such waters can 
be taken away without competent legislation (an exception is rights from before Magna 
Charta). * * It will of course be understood that in speaking of this public right of 
fishing in tidal waters, their Lordships do not refer in any way to-fishing by kiddles, weirs 
or other engines fixed to the soil Such methods of fishing involve a use of the solum which, 
according to English law, cannot be vested in the public but must belong cither to the 
Crown or to some private owner (p. 171, cf ‘2 Bora., 19) 

% 

“ * * So far as the waters aie not tidal thev arc matters of private property . * * The 
question whether non-tidal waters aie navig.iblc or not has no bearing on the question. 
The fishing in navigable non-tidal waters is the subject of property, and according to English 
law must have an owner and cannot be vested in the public generally ” 

The law in India—the provisions of the Magna Charta not applying—is that the Crown 
can grant private rights —(1885) 11 Gal., 434 , (1885) 8 Mad , 467 , (1894) 22 Gal., 252 ; 
(1911) 39 Cal , 58 ; as regards tidal but non-navigable rivers, see 17 C. W. N,, 1103. 

Private rights will be extinguished in portions which through change of course are severed 
from the main stream —12 C.'W N , 559. As regards evidence establish a private right, 
see 33 Cal., 1349 ; 12 C W.N., 334. In 27 Mad., 561 14 M L.J , 248, this case was referred to • 
on the point as to ownership of waste 3 , 
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The 14th Apnl, 1886. 

• Present • 

Mb. Justice Pigot and Me. Justice O’Kinealy. 


Kamruddin Dai and others.Petitioners 

versus 


Sonatun Mandal.Opposite Party.' 


Criminal Procedure Code—Act X of ISSii, ss. 307, 424, 420 — Judgment, 

Contents of. 

• A Sessions Judge, after hearing an appeal, gave the following judgment' “ It is urged 
that the evidence is quite untrustworthy, and that the decision should be reversed. The 
depositions have been gone through, and commented on at considerable length The Court 
finds no grounds for intcrforeiicc The appeal is dismissed." /fefd, that this was not a 
sufficient compliance with ss. 367 and 424 of Act X of 1882, and that the case should be 
re-tried. 

Four persons, who were said to have been the dependants of one Kali Das Rai, 
were accused by one Sonatun Mandal, with having on the 21st November 1884, 
in company with some 150 others, unlawfully entered into his house, and with 
having taken away certain articles therefrom. The reason for the outrage was 
said to have been the refusal of Sonatun Mandal to give a kabuhat in favour 
of Kali Das Rai. 

The accused were tried by the Deputy Magistrate of Narail, and were 
convicted of rioting under s 147 of the Penal Code, and sentenced to two 
months’ rigorous imp.n8oament. The prisoners appealed to the Sessions Judge 
of Jessore on the following grounds ■—That the evidence given by the 
prosecution was unreliable; (l) because nine witnesses were mentioned 
in the first information as having been eye-witnesses of the alleged occurrence 
H and only one of these persons had been called to give evidence; (2) 
because the witnesses who were examined were all of them ryots or dependants 
of one Chunder Kant Rai with whom Kali Das Rai was at feud; and (3) 
because the allege^ outrage was said to have been committed in sight of the 
bazaar, and at a time when people were going to the hdt and not one single 
independent witness wa# produced by the prosecution ; (4) because 
[4803 the complainant alleged that certain articles of property stolen from his 
house wer^ found by the Police in the house of the accused, and no attempt 
was made to substantiate this statement by producing the articles said to have 
been stolen , (5) beekuse there was no evidence save that of the complainant 
to show that the accused had ever been asked to give a kabuhat; and it had 
been proved that the complainant was not a ryot of Kali Das Rai; and (6) 

* Criminal Motion No 107 of 1885, against the decision of J. McLaughlin, Esq., Bes- 
sions Judge of Jessore, dated the 18th March 1885, affirming the decision of Baboo Ana nda 
Obunder Ben, Deputy Magistrate of Narail, dated the 13th February 1885. 
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because there had been great delay in giving information to the Police of the 
alleged outrage. The Sessions Judge heard the appeal and gave the following 
judgment:— 

. is urged that the evidence is quite untrustworthy, and that the 
decision should be reversed. The depositions have been gone through and 
commented on at considerable length. The Court finds no ground for inter¬ 
ference. The appeal is dismissed.” 

The prisoners applied to the High Court under the revisional sections of 
the Code, contending that the Sessions Judge had given no 'decision, in 
accordance with ss. 367 and 424 of the Code, on any one of the grounds of 
appeal, and that for this reason the ludgment should be set aside and the 
appeal re-heard. 

Mr. H. Bell for the Petitioners. 

The Court granted to the petitioners a rule mst calling upon Sonatun 
Mandai to show cause why the judgment of the Sessions Judge should not be 
set aside, and why he should not be directed to re-hear the appeal. 

When granting this rule, the Court, having regard to the fact that the. 
prisoners were on bail up to the decision of the Sessions Judge, and consider¬ 
ing that no proper decision had yet been come to by him, released the prisoners 
on bail pending the hearing of the rule. 

The rule came on for hearing and no one appearing to show cause, 
Mr. Bell (with him Baboo Jagut Chunder Banerjee) on behalf of the petitioners, 
applied that the rule should be made absolute. 

The Court (Pigot and O’Kinealy, JJ ) thereupon set aside the judgment 
of the Sessions .Judge, ordered a te-hearing, and released the pnsoners on bail 
pending such re-hearing. 

Buie absolute. 


NOTES. 

£ As regards what a judgment should contain, see 19 All , 506 ; 35 Cal., 138. The follow¬ 
ing cases contain instances of judgments deemed to be not in accordance with law.—11 Cal., 
449 ; 18 Cal., 110, 15 Bom,, 11. 1 Bora , L E , 226; 22 Cal., 241, 23 Cal , 420,8 All., 514 ; 
90 Cad,, 363.] 
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[481] ORIGINAL CIVIL. 

The 8th April, 1886. 

Present: 

Mr. JusTiOE Wilson and Mr Justice Norris. 

In the matter of William Hastie, an Insolvent. 

Insolvent judgment-debtor—Civil Procedure Code—Act XIV of 1882, ss. 336, 
339, 344, 345, 349, 360, 351, 359 — Arrest, imprisonment. Meaning 
of — 11 dl 2 Vic., c. 21, s. 24 — Undue preference—Procedure 
where two methods of protection are open to the debtor. 

A judgment-debtor arro.sted in execution of a decree for money, wbo has not, on his com¬ 
mittal to jail, expressed bis intention of applying to be declared an insolvent under chapter 
XX of the Code of Civil Procedure, is nevertheless entitled during his imprisonment to make 
an application for that purpose , and the Court may, under s B49, pending the hearing of 
such application, release him on his finding security to appear when called upon 

The word “arrest ” in s. 349should be read as meaning “ undei detention ” or “detained 
in custody ” 

In deciding whether or no a payment made to a particular creditor amounts to an unfair 
preference within the meaning of s. 351 of the Code, the Courts may fairly (where there is no 
other reason for impeaching the transaction as an unfair preference apart from the provisions 
of the Insolvent Act), refer to, and be guided by, the provisions of the Insolvent Act, which 
treats a transaction as an unfair preference onlv when it has ooouned within a limited time 
before the insolvency proceedings. 

Where the Legislature has provided two methods by which a debtor can obtain protection 
from arrest or other serious consequences, and if one of those methods, in any particular case, 
turns out to be more favourable to the debtor than the other, the Courts will not deprive him 
of that advantage. 

On the 12th February 1885, William Hastie was arrested in satisfaction of a 
decree, obtained against him on appeal by Mary Pigot, for damages and costs 
in a suit for libel, and on the same day (not having expressed any intention of 
applying under chapter XX of the Code of Civil Procedure to be declared an 
insolvent) was committed to the Presidency Jail in Calcutta. On the 9th 
March 1885, Hastie applied, under the provisions of chapter XX of Act XIV 
of 1882, (1) to be declared an insolvent, (2) that he might be released and 
discharged frdm custody, and (3) for a day to be fixed for the hearing of his 
application ; and that pending such hearing he might be released on his furnish¬ 
ing sufficient security to appear when called upon. 

[432] The amount for which he was arrested was Rs. 3,000 damages and 
Rs. 12,000 costs, and at Ihe time of the above application he set out in his 
petition that he was possessed of a sum of Rs. 2,254, then in the hands of his 
agents in Scotland, and a sum ^f Rs. 500 in the possession of a friend in 
Calcutta' and certain manuscripts and theological books; and stated that, 
according to an arrangement come to with certain members of his family he had, 
before coming out to Ihdia in 1878, arranged to contribute to the support of 
his mother and sisters, and had left instructions with his agents to make 
certain payments in accordance with this arrangement; that these payments 
were never made, and that on his return to Scotland in 1884, finding that 
nothing had been paid on his behalf, he had entered into a formal deed (after 
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consultation with his legal advisers) making over £300 to his mother and 
sisters. He further stated that his mother and sisters were willing to refund 
this money if required. 

Besides Mary Pigot, there were four other creditors whose claims amounted 
in all to about Bs. 3,850. 

* 

On this application, Mr. Justice WiLSON, on the 11th March, acting under 
s. 849 of the Code, directed Hastie to be released from custody (so far as 
regarded the commitment issued on the 12th February 1885) oq his finding 
security for his appearance on the 18th March 1885 before the Judge presiding 
in Insolvency. 

On the 18tb March 1885, Mr. Pugh on behalf of Mary Pigot, applied before 
Mr. Justice Norbis, sitting as Insolvent Commissioner, for an order adjudicating 
Hastie to have committed an act of insolvency according to the provisions of 
11 & 12 Vic., c. 21. Mr. Hill thei’eupon mentioned to the Court the order of 
Mr. .Justice WILSON, dated the 11th March, which directed Hastie’s application 
under Chapter XX of the Code to be heard before the Judge presiding in the 
Insolvent Court, and contended that this application ought. to be disposed of 
before that made by Mr. Pugh. Mr. .Justice NORBIS, however, considered that 
it would be better that both the application under the Insolvent Act made by 
Mr. Pugh, and the application under Chapter XX of the Code, should be heard 
together before Mr. Justice Wilson and himself on the 25th March, and passed 
an order to that effect. 

[463] On the 20th March Mr. Piuih obtained a nile in the Ordinary 
Original Civil side of the Court, calling upon Hastie to show causa why the 
order of the 11th March (so far as it directed his release on his giving security 
to the satisfaction of the Begistrar of the Court) should not be set aside This 
rule, and the two other matters Ordered on the 18th March to be heard to¬ 
gether, came up before Mr. .Justice Wilson and Mr. .Justice NORRiS on the 25th 
March ; and after some discussion as to the order in which these several matters 
should be taken, it was decided that the application under chapter XX of the 
Code should be first heard. 

Mr. Hill for the Applicant —The words “ a decree for money ” in s. 344^' 
of the Code covers a decree for damages foi libel, s 254 refers to decrees for 
“ compensation” ; and the marginal note to that section is “ decree for money.” 
In this country, where the marginal notes to the sections of an Act are consider¬ 
ed and framed by the member who has charge of the Bill, such marginal notes 
form part of the Act, and may be looked at for the purpose of interpreting 
it— Vmour v. Sellon (L. B., 2 Ch. D., 522), AtUn-ney-General v. The Great 
Eastern Bailway Company (L B., 11 Ch D., 449). [Wilson, J.—A suit 
for compensation for trespass is shown hy illustration (e) of s. Ill of 
the Code to be considered as a suit for the recovery of money, and there¬ 
fore the words “ a decree for money ” will cover one 'for compensation 
for libel ] In making Chapter XX of the Civil Prpcedure Code applicable to 
the High Court, notwithstanding, a special insolvency jurisdiction was already 
vested in that Court, the Legislature evidently intended to afford further relief 
to insolvent debtors subject to the special jurisdiction, and the possibility of a 

• [ Sec. 344 .—Any judgment-debtor arrested or imprisoned m tfiieoution of a decree for 
money, or against whose property an prder of attachment has 
Power to apply for decla- been made in execution of such a decree, may apply m writing 
ration of insolvency. to be declared an insolvent. 

Any holder of a decree for money 'may apply in writing that 
the j'udgmont-dobtor may be declared an insolvent. 

Every such application shall be made to the District Court within the local limits of 
whose jurisdiction Mie judgment-debtor resides or is in custody ] 
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confliot of jurisdiction can afford no ground for refusing an insolvent his dis¬ 
charge under the Code provided he has complied with its requirements. So 
far as the Code and the Insolvent Act are in pan materia, an insolvent 
is entitled to relief under that Act which gives him the easiest terms, 
on the general principle that the interpretation of all statutes should be 
favourable to personal liberty— Henderson v. Sherborne [(2 M., & W. 
236 (239)]. The distinction between bankrupt-traders and non-trading insol¬ 
vents has never been abolished, and argu-[454]ment8 based on the construc¬ 
tion of the bankruptcy laws have no application to statutes for the relief of 
insolvent debtors. The former were passed for the protection of trade, and 
were therefore construed for the benefit of creditors and to suppress fraud, the 
bankrupt being regarded in the light of a criminal. Insolvent Acts on the 
contrary were for the relief of the individual who was considered to be the 
victim of misfortune, and they have always been liberally construed in favour 
of insolvents. 

The Acts for relief of insolvent debtors were of three descriptions: the 
Lords Act, 32 Geo 2, c 28, and its amendments . the Small Debtors Act, 48 
Geo. 3, c. 123 , and the General Insolvent Act. Under the Lords Act, s 13, a 
creditor might insist upon a prisoner’s detention on agreeing by note under his 
signature to allow the debtor two shillings and six pence per week, but any 
irregularity in the agreement entitled the debtor to his discharge— Bex v. Wil¬ 
kinson (7 T. E., 156), Constantine v. Pugh (3 B. & P., 184). The Small 
Debtors Act, 48 Geo. 3, c. 123, provides foi the discharge of debtors 
from imprisonment for small debts on compliance with specified condi¬ 
tions. As to the discharge being compulsory on the Court, notwith¬ 
standing that the creditor has on the same day duly brought up the defendant 
under the compulsory clause of the Lords Act, see ex parte Kusac (unrep.l 
cited in Chitty’s Statutes, Ist edition, 589, note (5) , Langdon v Bossiter (13 
Price, 186), Wood v Kelmerdine (2 Y. & J., 10) Under 1 & 2 Vic., c. 110, 
(an Act for abolishing arrest on mesne process) the Court had power to refuse to 
discharge prisoners in certain cases for a specific time. It was no ground for 
refusing a discharge that a vesting order had been obtained under 1 & 2 Vic., 
c. 110, s. 36, with which the prisoner had refused to comply, and had in conse¬ 
quence been committed for contempt— Fugex. Rogers (l D & L., 713); Chew v. 
Lye (5 M. & W., 388^ ; Hopkins v Pledger fl D. & L., 119), this last is a strong 
case as showing the construction the Court places on these Acts. It is no 
objection to a prisoner’s discharge under 48 Geo 3, c. 123, that he has been 
remanded C«S53 by the Insolvent Court— Clapperton v. Monteith (6 M. & G., 
909) Davisy. Curties (3 Bing. (N. C.) 259] The superior Courts will not 
regulate their proceedings as to discharge of insolvents by what has passed in 
the Insolvent Debtors Court, and therefore it is no ground for opposing his 
discharge that he kad been remanded in that Court for fraud— Nicholls v. Neilson 
(6 Taun., 493). Our application is prior in point of time to the application 
under the Insolvent Act. The Court is bound to grant a prisoner his discharge 
unless he is guilty of one of the acts of misconduct specified in s. 351 of the 
Code— SQQ^Salamat Ah v. Minalmn (I. L. K., 4 All., 337). 

Mr. Pugh (contra) —Under the Small Debtors Act it was incumbent on 
the Court to discha^e the debtor; but the question here is, whether the 
administration of Hastie’s estate is to be taken under the Insolvent Act or the 
Code. I submit that Jhe last paragraph of s 638 of the Code shows that the 
jurisdiction of the Insolvent Commissioner is intended to remain unimpaired. 
Suppoidng even the two Courts had concurrent jurisdiction, 1 submit that the 
Jud^ in the Insolvent Court has no discretion to decline to exercise his powers. 
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[Wilson, J. —The words of the other Act are equally obligatory on the Court 
to act.] Yes ; but it is impossible for the two procedures to go on together. 

As to whether marginal notes are to be considered part of an Act, see 
Sutton\. Sutton [L. B., 22 Ch. D , 511 (513)], which questions Venbufy. Sellon 
(L. B., 2 Oh. D., 522). lWilson, J.—I don’t think it can be argued that in 
England anything but the Act itself can be considered , the marginal notes and 
headings to chapters are not to be referred to as part of an Act except where 
the Act expressly states that the Act is to be divided into heads, then by such 
enacting words they may be read.] The Legislature had no* power to 
make the provision for insolvent debtors in the Code of Civil Procedure. 
[Wilson, J.—The Queen v. Burak (I. L. B., 4 Cal, 172) decided that the 
Government of India had power to alter the jurisdiction granted by the 
English Legislature.] 

[4d6] Mr Htll then showed cause against the rule of the 20th March. Under 
the order of the 11th of March the debtor was released on a condition, and, if 
the order was beyond the power of the Court, the condition fails, but the fact 
of his release remains, and has the Court any power, after having once released 
the debtor, to recommit him ? [WILSON, J —He has never’ been discharged , 
it would be analogous to an escape. Section 344 of the Code refers to two 
matters . (1) a judgment-debtor in arrest, (2), a judgment-debtor imprisoned. 
Section 349 refers only to the first portion of s. 344.] Any judgment-debtor 
who is “ in custody ” is entitled to relief under chapter XX of the Code, 
whether such custody be that of a gaoler or of a sheriff’s officer, no reason can 
be assigned for limiting the relief under s. 349 to oases in which the custody is 
of the latter description. 

Mr. Puqh in support of the rule.—Arrest and imprisonment are two sepa¬ 
rate matters. Arrest is preliminary to the imprisonment, the words are not inter¬ 
changeable. The words used in ss 273 and 274 of Act VIII of 1859 are very simi¬ 
lar to the words of the present Act, but those sections confine the right to obtain 
a discharge to a judgment-debtor who has been arrested , the word imprisoned 
is not used [WiLSON, J. —Under s. 336 of Act X of 1882, a judgment-debtor 
may be arrested and brought up for committal, and if at that stage he elects to 
give security and undertakes to apply to become an insolvent, he is entitled to 
his release , therefore, if he does so at that stage, s. 349 would be wholly un¬ 
necessary.] I submit that s 349 does not relate lo the time when the judg¬ 
ment-debtor has been committed to jail. Section 349 provides for the only 
three courses which the Court can adopt. the first two of these are not pro¬ 
vided for by s. 336, and can only apjily when he is under arrest. 

The construction 'which I wish to place upon the section is favoured by a 
case under the Procedure Code of 1859, viu., in Smith v. Boqgb (5 B. L. B., 
App., 21). 

Even supposing the order made to be a valid one, the debtor is not enti¬ 
tled to his discharge, as the payment ol U300 to h«i family under the circum¬ 
stance in which it was made, amounts to an unfair preference to some of his 
creditors under s. 361 of the Code. ^ 

£437 J On the 8th April the following Judgments were delivered : — 

Norris, J.—The facts of this case are as follows :—On the 12th February 
1885, the defendant was arrested under a warrant to satisfy the plaintiff in the 
sum of Bs. 3,000 as damages, and Bs. 12,000 costs under a decree dated 16th 
April 1884. 

The defendant was brought before a Judge on his arrest when, in com¬ 
pliance with the provisions of s. 336 of the Code of Civil Procedure, he was 
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informed that he might apply under Chapter XX of the Civil Procedure Code 
to be declared an insolvent, he did not express bis intention so to do, and was, 
therefore, committed to prison. 

On flhe'11th of March, the defendant, being still in prison, presented a 
petition to be declared an insolvent under Chapter XX. The petition complied 
with all the requirements of ss. 344, 345, and 346, and, at the conclusion 
thereof, the defendant prayed that, pending the hearing of the petition, he 
might be released from custody on his furnishing proper and sufficient 
security to* the satisfaction of the Begistrar to appear when called upon. 
Upon this petition an order was made for the .defendant's release from 
custody upon his giving security, in a sum equal to the amount of the debt and 
costs payable under the decree, to the satisfaction of the Begistrar for his 
appearance before the Judge presiding in the Insolvency Court on the 18th 
March, and on any other day when called upon. A rule was subsequently 
obtained, calling upon the defendant to show cause why the order of the 11th 
March, so far as it directed his release on his giving soouiity to the satisfaction 
of the Begistrar, should not be set aside. 

The rule was argued on 25th March before WlLSON, J,, and myself, 
Mr. Hill showing cause, and Mr. Ptigh supporting it, and at the conclusion of 
the arguments we took time to consider our judgment. Upon the best consider¬ 
ation I have been able to give to the case, I am of opinion that the rule should 
be discharged. The order of 11th March purported to be made under s. 349 
of the Civil Procedure Code, which says “ Where the judgment-debtor is 
under arrest, the Court may, pending the hearing under s. 350, order him to 
be immediately committed to jail, or leave him in the custody of the officer to 
whom the [4S8] service of the warrant was entrusted, or release him on his 
furnishing sufficient security that he will appear when called upon.” 

The question to be determined is, was the defendant under arrest within 
the meaning of s 349 when the order was made ’ I am of opinion that he was. 

It is very difficult to define with any exactness the distinction between 
arrest and imprisonment. 

Arrest is defined in Wharton’s Law Lexicon as “ the restraining of the 
liberty of a man’s person in order to compel obedience to the order of a Court 
of Justice, or to prevent the commission of a crime, or to ensure that a person 
charged or suspected of a crime, may be forthcoming to answer it.” 

“ Imprisonment'” is defined as “ the restraint of man’s liberty under the 
custody of another.” 

No doubt the words " arrest ” and " imprisonment ” are not used as inter¬ 
changeable in the Code. Chapter XIX is headed “ of the execution of decrees,” 
and consists' of eight parts or divisions, the last of which is (I) and is headed 
“ of arrest and imprisonment.” Section 336 says. ” A judgment-debtor may be 
arrested in execution of a decree at any hour and upon any day, and shall, as 
soon as practicable, be brought before the Court, and his imprisonment,” which 
I take to mean is impriSQnment under s. 342, “ may be,” in a certain jail. 
Sub-section (a) of s. 336 lays certain limitations on the officer making the 
“arrest.” Sub-section (6) directs the officer making the “ arrest ” to release the 
judgment-Bebtor if he pays the smiount of the decree and the costs of the arrest, 
and directs that th^ Court before whom the judgment-debtor is brought shall 
release him from arrest if he expresses his intention to apply under chapter 
XX to be declared an insolvent, and furnishes sufficient security to appear 
when called upon, and to make such application within one month. 

Section 337 says : “ Any warrant for the arrest of the judgment-debtor 
shall direct the officer entrusted with its execution to bring him before the 
Court with all convenient speed.” In s. 339 the distinction between arrest 
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and imprisonment is very clearly recognized. It provides that “ no judgment- 
debtor shall be arrested in execution of a decree unless and until the 
decree-holder pays into Court such a sum, as having regard to the [4S9] 
scale so fixed, the Judge thinks sufficient for the subsistence of the 
judgment-debtor from his arrest until he can be brought before the Court; 
when a judgment-debtor is committed to jail in execution of a decree, the 
Court shall fix for his subsistence such monthly allowance as he may be entitled 
to.” In these sections the arrest is treated as preliminary to the imprisonment, 
the imprisonment as the result of the arrest. 

I do not think, however, that we ought to place so limited a construction 
upon the word ” arrest ” in s 349. I think the words “ under arrest ” should 
be read as meaning “ under detention,” or “ detained in custody ” 

The consequences of not so reading them would be most extraordinary. It 
would follow that, whilst a judgment-debtor who, upon being brought before a 
Judge, expresses his intention to apply to be declared an insolvent under 
Chapter XX, and furnishes the necessary security, shall be entitled to his release 
as a matter of right under s 336 , and, whilst a judgment-debtor who, in the 
interval between his arrest and his being brought before the Court, has 
prepared an application as provided by as 344, 345 and 346, may be released 
upon his furnishing sufficient security to appear when called ujion, a judgment- 
debtor once committed to prison must remain there until discharged upon the 
happening of one of the cases provided for under s. 341. I cannot believe 
■ that it was the intention of the Legislature to say to a judgment-debtor: “ If 
you do not express your intention to apply to be made an insolvent under 
Chapter XX when you are first brought uj), or if you do not make your appli¬ 
cation in the prescribed manner when you are so brought up, and if you 
• afterwards change your mind, and are desirous of taking the benefit of the 
Act, you shall pay as penalty for your obstinacy a residence in jail until you 
are declared an insolvent.” 

Wilson, J.— I am of the same opinion, and I have very little to add. 

The question is as to the meaning of tlie words “ under arrest ” in s 349. 

Undoubtedly, in this part of the Code the words arrest and imprisonment 
are used several times to express different things, though, in itself, the word 
arrest is quite wide enough to cover [460] all that ^imprisonment covers. 
Again, of the three alternatives mentioned in s. 349, some at least are only 
applicable to the case of a man not yet committed, though effect may perhaps 
be given to the whole of the section by holding that such of those alternatives 
as may be applicable under the circumstances of each case should be adopted. 

These are the considerations in favour of the narrower construction of the 
words under arrest; but there are many considerations in favour of the wider 
construction. . 

In the first place, according to the narrower construction, the section can 
apply at one stage only, when a man has been afrosbed and is brought up for 
committal, but has not yet been committed. Such was held to be the construc¬ 
tion of the former Act in the case of Smith v Boggs (5 B. L. !Q., App., 21). 
But that decision was under an Act, which* in plain terms declared the law 
to be as there laid down In the present Act, that pl&in language has been 
abandoned, and only the words " under arrest ” substituted. 

In the second place, if the narrower construction be adopted, and the 
section expresses only the power of the Court before which a prisoner is brought 
up to be committed, then the provision is out of place, it ought to occur in the 
previous chapter of the Code. , 
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Thirdly, according to this construction, the subject has already been dealt 
with, and completely dealt with in s. 336. 

In the fourth place, if the provision in question applies only where a 
prisoner has been brought up, but is not yet committed, it can obviously be 
exercised only by the committing Court. 

But the power given by the section is part of the insolvency jurisdiction 
conferred only upon High Courts and District Courts. The section, therefore, 
applies only in cases of committals by one or other of these latter Courts, so 
that in the large majority of cases it is inoperative. This is plain, because in 
every case of a person brought up before any Court other than those mentioned, 
that Court must either commit him or release him, so that he can never 
afterwards before the Insolvency Court be under arrest in the narrower sense 
of the term. 

Lastly, no possible reason has been suggested which could have TiOlJ 
led the Legislature intentionally to limit the scope of the section in the way 
contended for. 

The result is, that in ray judgment the construction ‘of the section is at 
least doubtful, and that the arguments in favour of the wider construction are 
as strong as those in favour of the narrower. That being so, and the section 
being found in a chapter for the relief of insolvent debtors, I think it clear, in 
accordance with the settled rules of construction, that we are bound to adopt 
that interpretation which is in most favour of liberty. 

On these grounds I agree in discharging the rule. 

There remains the principal matter to be dealt with. This is an appli¬ 
cation under Chapter XX of the Civil Procedure Code by Mr. Hastie, in which 
he asks to bo declared an insolvent. His petition has complied with all the 
requirements of the x\ct, and only one ground has been suggested upon which 
we could be asked to deny him the privilege he claims. 

One of the circumstances mentioned in s 351’ about which the Court 
must be satisfied, is this ■ that the debtor has not given unfair preference to 
any of his creditors. The applicant in his petition shows that during last 
summer, when m Scotland, he paid certain sums of money, not very considerable 
in amount, to certain members of'his family, who, he states, were his creditors. 

It is suggested that that was an unfair preference within the meaning of 
s. 361. In deciding whether or not it was an unfair preference for the purposes 
of the present application, we may fairly refer to the provisions of the 
Insolvent Act, as affording some guide in the present Code. That Act treats a 
transaction as ^n undue preference only when it has occurred within a limited 
time before the insolvency proceedings. The payment in question was made 


* [Sec. 351 —If tke Court is satisfied—(a) that the statements in the application arc 
substantially true , 

Declaration of insolvency (dji that the judgment-debtor ha.s not, with intent to defraud 
and appointment of re- his creditors, concealed, transferred or removed any part of his 
ceiver. property since the institution of the suit in which was passed 

^ the decree in execution of which he was arrested or imprisoned, 

or the order of attachment was made, dir at any subsequent time ; 

(c) that he has not, knowing himself to be unable to pay his debts in full, recklessly 
contracted debts or given an unfair preference to any of his creditors by any payment or 
disposition of his property ,* 

(d) that he has not committed any other act of bad faith regarding the matter of the 
application, the Court may declare him to be an insolvent, and may also, if it thinks fit, 
make an order appointing a receiver of his property, or if it does not appoint such receiver, 
may disehatge the insolvent 

If the Court is not so satisfied, ^t shall make an order rejecting the application.] 
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before the time limited by the Insolvent Act, so that there has been no undue 
preference if we are to follow the Insolvent Act. 

Then, is there any reason why this transaction should be impeached as an 
unfair preference, apart from the provisions of the insolvent Act ? I think not. 

Looking at the place where the insolvent was at the time, and the 
circumstances of the case, I think it would be straining [462] matters very 
much to say that, at the time Mr Hastie made these payments, he 
contemplated insolvency. 

Therefore, I do not think there is in this circumstance any reason why 
we should deny him the benefit of the insolvency provisions of the Act. 

Then it is said that, even if his case were such as to entitle him przmd 
facte to the benefit of those provisions, we should stay our hand and deny him 
that benefit, because one of his creditors has applied to the Insolvent Court, 
and obtained an order of adjudication I do not think that is so. 

If the Legislature has provided two methods by which the debtor can 
obtain protection from arrest and other serious consequences; and if one 
of those methods, in any particular case, turns out to be more favourable to 
the debtor than the other, we have no right to deprive him of that advantage. 
I think, therefore, that Mr. Hastie is entitled to be declared an insolvent 
under the provisions of Chapter XX of the Civil Procedure Code, and we accord¬ 
ingly declare him an insolvent and appoint the Official Assignee, the Beceiver 
' of his estate. The security given for Mr Hastie’s appearance will, of course, 
remain in force till the matter is disposed. 

NoPPis, J. — I am of the same opinion. I think that if the payments 
to the ladies really amount to unfair preference, the Official Assignee may 
•bring an action, if so adyised, for the £300. 

Apphcatton allowed and rule discharged. 

Attorney for Hastie ■ Baboo G C Chnndei. 

Attorney for Mary Pigot Baboo M. Sen d Co. 


MOTES. 

[A different view was hold as regards the meaning of the word ‘ arrest ’ in 12 Bom. 
46 (48) , the terms of the Provincial Insolvencj Act, 1907, are now’ wide enough to include 
such a case as this 

As regards the possession of the insolvent this case was distinguished in (1911) 22 M. L. J. 
441 11 M. L T. 203 1,5 I. C. 371 The only right the lender loserved to himself was a 
right of keeping the keys at night when the premises were shut up and he had not even then 
any nght to intermeddle with the stock until the happening of a breach This was held by 
Wallis, J to be not a real but a sham possession ] 
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[463] PEIVY COUNCIL. 

The 2nd, 4th, 5th, 9th, and 10th December, 1884, and the 14th February, 1885. 

Pbesent: 

Loed Fitzgebald, Sib B. Peacock, Sib E. P. Codlieb, 

Sib R. Couch, and Sib A. Hobhouse. 


Fanindra Deb Raikat.Plaintiff 

v&r&m 

Rajeswar Das and others.Defendants. 


[On appeal from the High Court at Fort William in Bengal.] 

Custom — Adoption—Construction of gift—Burden of proof—Custom 
not allowing adoption, governing a family not subject to Hindu 
law—Invalidity of gift made to a person as bang the 
adopted son of donor, where the adoption failed. 

A family in Bengal, affecting to be Hindu, but not Hindu by de.scent and origin, may oe 
governed by customs .at variance with Hindu law. A family took its origin in a tnbe not 
Hindu, and its cu.stoms differed from Hindu customs The question having arisen whether 
succession in virtue of adoption was consistent with, or was contrary to, the custom.^ of the 
family, 

Held, first, that, with regard to the origin and history of the family, the point for inquiry 
was not whether the general Hindu law was, in this case, modified by a family custom for¬ 
bidding adoption, but was whether, with respect to inheritance, the famdy was governed b} 
Hindu law, or b^ customs not allowing an adopted son to inherit; secondly, upon the evidence 
that this family had retained, and was governed by, customs at variance with Hindu hiw, 
and that, whatever Hindu customs might have been introduced into it, the custom of succes¬ 
sion upon adoption had not Whether, if the family had been shown to be Hindu, out and 
out, save only special customs, the evidence would have been sufficient to prove a special 
custom was not the question. 

Held, also, m reference to the burden of proof that, in a suit brought to maintain the 
plaintiff's title as heir agifinst a defendant, who relied upon an adoption as defeating the 
title of the plaintiff, the burden of proving the adoption to be permitted by the family custom 
was upon those who alleged it to be so , whereas, if the family had been generally governed 
by Hindu law, the onus would have been on those who alleged the exclusion of the right to 
adopt Rajah Rishnath Singh v Ram Charn Majmoadar (S D. A., 1850, p 20) referred to, 
as showing that oven in <i Hindu family there might be a custom which barred inheritance 
by adoption 

Held, upon the tr«o construction of an angikar-patrn, whereby an estate was given to the 
donee in virtue of his being “ adopted son ” of the donor, that the gift did not take effect, 
inasmuch as the adoption was invalid 

tm Tho distinction between what is description only, and what is the reason or motive 
for a gift or Request, may often be fine: but it must be drawn from a consideration of the 
language and the surrounding circumstances. Nidhoomoni Debyas. Saroda PershadMooker~ 
jee (L. B. 3 1. a 253) distinguished 

Appeal from a decree (24th June 1881) of the High Court, reversing a 
decree (llfeh November 1879) of the District Judge of Rangpur. 

The decree of the District Judge in the suit out of which this appeal arose, 
declared the appellant to be entitled to the estate of the Raikat of Baikantpur, 
also termed in the record the Raj, and the Raji, of Jalpigori; and awarded him 
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possession with mesne profits from the death of Jogendra Deb Raikat, who 
died in 1878. The reversal of this decree by the High Court led to the present 
appeal. 

The Baikantpur family, the head of which bore the title of Raikat, belonged 
originally to the Koch tribe on the north-eaSt frontier of Bengal (where the 
Rangpur district borders upon independent territory), and was not of Hindu 
origin. At the commencement of this century, upon the death of Jainti Deb, 
who is said to have been the twelfth Raikat of Baikantpur, his son and brother 
disputed the succession, to which, in the end, Sarbha Deb, the son, was 
declared by the Sadr Diwani Adalat, on the 19th January 1818, to be entitled. 
Upon the death of Sarbha Deb in 1848, disputes arose among his sons, of whom 
the present appellant was one, resulting in a decision of the same Sadr Court, 
dated 8th February 1853, declaring the right of Makarand Deb, as the eldest of 
he legitimate sons then claiming the family estates, to succeed according to 
amily custom. 

After the death of Makarand Deb, whose two sons, Chandra Sekhar Deb 
and Jogendra Deb, successively obtained the inheritance, the present appellant, 
in 1866, sued Jogendra Deb, his nephew, claiming the succession on the ground 
that he was born of a superior wife, married by Sarbha Deb in the Brahma form. 
This suit, after an order of remand by the High Court, had been affirmed by the 
Privy Council on the 9th December 1871, was dismissed in 1874, the conclusion 
being that both parties were the offspring of marriages termed gandharba. In 
March [465] 1878 Jogendra Deb Raikat died without issue. After his death the 
question arose, which was the principal one on this appeal, whether he had 
made a valid adoption of the minor respondent, Baieswar Das, also called 
* Jogendra Deb Raikat, the half-brother by birth of Rani Jagdeswari, one of the 
wives of Jogendra Deb, deceased, who represented the minor on this record. 

The plaintiff set forth his title by descent from Sarbha Deb Raikat, and 
alleged the adoption to be invalid by the custom of the Baikantpur family, and 
the shastras. He also denjed the authority of the deceased Raikat to alienate 
the family estate. In their written statement the defendants denied the plain¬ 
tiff’s right, asserting that there were no customs of the family rendering invalid 
the adoption of a son, and maintaining the rights of l^lajeswar Das, as duly 
adopted, and as having received the estates by the effect of the angihar-patro. 
They alleged that the adoption had taken place in May 1873, had been made 
public on 7th November 1877, and had been followed by the usual ceremonies, 

the angikar-patro, executed in 1877, operating as a testamentary instrument. 

• 

The District Judge, Mr. H. Beveridge, made a decree in the appellant’s 
favour to the effect above stated. He found that the Baikantpur family were 
not originally Hindus; that they had gradually adopted Hindu customs; and 
that, even in 1848, the then Raikat could not properly be called a Hindu, or 
the general Hindu law be taken as furnishing the rule regulating the succession 
to the estates of the family which had many usages and habits inconsistent 
therewith , that adoption was contrary to thope usages , that, irreopectively of 
the question of custom, as affecting the alleged adoption of Rajeswar Das, it 
was established upon the evidence that the respondent, Rajeswar Das, was the 
only son of his natural father; that he was not given in'adoption by his father 
in 1280, as had been alleged on his behalf; and that in 1284, when Jogendra 
Deb Raikat proclaimed him as his adopted son, he was in orphan whom no one 
had authority to give in adoption. Having found that the adoption was 
invalid, the Judge found and held that by family custom the estates appurte¬ 
nant to the Raj were inalienable, and that, even if alienable, there had bwn no 


6 OAL,—141 


1121 



I.L.B. a Cal. 466 


PANIN/>RA DEB BAIKAf V. 


alienation to the respondent [4663 Bajeswar independently of his adoption, 
and consequently that the adoption failing, all the dispositions dependent 
thereon fell with it. 

On appeal a decree of a Divisional Bench of the High Court (MOBRIS and 
Tottenham, JJ.) set aside the decree of the District Judge and dismissed the 
appellant's suit. 

In their judgment the Judges of the High Court observed that, if the 
plaintiff had succeeded in proving the custom which he set up, whereby adoption 
was prohibited in the family, he, as being admittedly the next legal heir to 
Jogendra Deb Baikat, would have been entitled to a decree for the estate 
without further inquiry into the merits of the adoption. Also, if, without 
proving the custom, he could show that the adoption of the defendant was 
otherwise invalid, he would be entitled to a decree. Both these propositions 
were, however, subject to this —that the defendant should not be found entitled 
to retain possession under the angikar-patru The Judges then proceeded to 
consider the evidence which had been adduced in support of the custom pro* 
hibiting adoption, ahd decided that the plaintiff had failed to prove that there 
was in the family any custom, which the Court could recognize, by which a 
Baikat of Baikantpur was prohibited from adopting a son The Judges next 
took up the question, irrespectively of family custom prohibiting adoption, 
whether the adoption had been validly made as an adojition, and having 
observed as follows.— 

" If the matter had to be determined merely upon the oral evidence and 
upon our belief or disbelief of the statements made on particular points, we 
should have much hesitation in coming to a conclusion opposite to that of 
the Court which had the witnesses before it, and which has manifestly taken • 
very great pains to determine on winch side the truth lay.” They then 
proceeiled to state certain matters which, in their opinion, “ leaving aside the 
details of the evidence,” satisfied them that the adoption was not invalid on 
either of the grounds urged against its validity irrespectively of family customs 
and continued by adverting to part of the evidence which had affected the 
question whether the adoption was, or was not, ineffective, by reason of 
Bajeswar Das being, or not being, the only son of his natural father, Bangu 
Barua, and on this the Judges said ;— 

“ [467] We find no reason to disbelieve the broad fact that Bangu Barua 
“ had more than oiia son, though we do not accept as true all that has been 
“ put forward in support of that fact As to the giving of the boy by his father 
“ in 1280, his having done so may, ajiait from any direct evidence, be assumed 
“ from the undoubted fact that the boy was brought to the raj-hart in that year, 
“ and remained there , and whether there was any formal gift or not at that 
“ time, we are quitp satisfied that m 1284 the boy’s mother did give him ; and 
*' the gift by her, after her husband's death, would, we believe, be valid accord- 
" ing to Hindu law. See Dattaka Chandnka, s. I, para. 31. 

“ Our findings, therefore, are that adoption is not forbidden by any valid 
“ custom pievailing in this family, and that the adoption of the minor defendant 
" was a valid one by law, and those findings are sufficient to dispose of the case. 

“ It is, therefore, not absolutely necessary that we should deal with the 
“ question whether th'e Baikats are incompetent to alienate the estate by will, 

“ and whether, apart from his adoption, the defendant would be entitled to take 
“ the estate by virtue of the anqikar-patro executed by Jogendra Deb. But we 
“ think it ri^t to express our opiniqn on these matters also. The family being, as 
“ we have sepn, groverned by I^ndu law, the power to dispose of the estate by 
will roost ^mittedly exist, unless it is stopped by a valid custom. The 
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** lower Court held that the same evidence which, in its opinion, established 
“ the alleged custom against adoption, equally prevailed against the power to 
“ alienate. In our opinion that evidence fails equally in regard to both the 
“ alleged customs, and therefore the power to alienate must be held to exist. 
“ As to the angikar-patro it has been contended that is not a testamentary deed, 
‘ but inasmuch as probate has been granted in respect of it, such a contention 
“ cannot be maintained until the probate is withdrawn. VVe must hold that 
“ this document operates as a will, and we have no doubt that the defendant 
“ is clearly designated therein as the person whom Jogendra Deb ’deliberately 
“ intended to appoint as his successor to the estate 

“ We reverse the judgment of the lower Court, and dismiss the suit with 
“ costs of both Courts.” 

[468] On this appeal— 

Mr. T. H. Cowhe, Q.C., and Mr J. T Woodrojfe, for the Appellant, contend¬ 
ed that the High Court should have maintained tlie decision of the District 
Judge. They referred, for an account of the tribal oiigin and history of the 
family, to “ A Statistical Account of Bengal,” by W W. Huntei, Vol. X, 
pp.402 et seq. Although the Baikantpur family had nominally come under Bi ah- 
minism, they had, at the same time, retained customs inconsistent with tlieiv 
being classed as Hindus, not being Hindus by race , and some of their customs 
were at variance with Hindu institutions Among the customs of the family, 
either admitted or proved, were (1) the impartibility of the family estate; (2) 
the existence of forms of marriage—one, the Brahnia, a superior marriage, and 
the other, the gamlkmba,'' an infeiior form ot marriage, (3) the customary 
regulation of the succession to the family estate, where there were sons of equal 
rank sprung from mairiages of equal degree, the elder alone succeeding , (4) failing 
.sons, the eldest male agnate m the senior male line succeeded, females being, by 
custom, excluded by collateral males, as also were males deriving heirship through 
females. It was also contended that among the customs relating to inheritance in 
this family was one to the effect that adoption gave no title to succeed. And with 
regard to the position of this family outside the Hindu system, the burden of 
proving that the Hindu law ot adoption had been accepted by them, so as to 
enable a sonless Raikat to defeat the'claim of the neaiest male agnate, was laid 
upon the respondents—a burden which they had not discharged. In Ferlaub 
Deb v. Surrup Deb liaikat (2 Sel. Rep., 8. D. A , 246) thg Sadr Diwani Adalat 
referred to the usage of the family as establishing the right of Sarbha Deb, 
father of the present appellani, coupled with the consent of Pertaub Deb. 
Upon the whole evidence, including the statement of Sarbha Deb in that suit, 
the custom of the family to exclude adoptions, and also testamentary dispositions 
of the family estate, was established This custom was established, even on 
the assumption (which, however, could only bo made for the sake of argument) 
that the burden of jiroof was upon [469j ttie plaintiff to prove that the Raikat’s 
inheritance would not, by the law of succession customaiy in this family, 
devolve upon an adopted son. The evidence showed that the nearest male 
agnate could not, by the act of the Raikat foi the time being, be deprived 
of his right to succeed. It was, however, for the defence, when once customs 
inconsistent with the existence of a right to* alter the line of succession by 
means of an adoption had been shown to prevail in this family, to show 
that adoption and its consequent effects were permitted by the family customs. 

The defeihce had in no way displaced the plaintiff’s case. 

It was also contended that the adoption had not been shown to be valid 


and effective as an adoption, assuming that in this family there could be one. 
A mere agreement,^ between the adoptive father and the natural mother of the 

• Bee Menu (Sir W. Jonee’ translation). Chap. Ill, parae. 26 and 32. 
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boy to be adopted, would not constitute an adoption. There was evidence, more¬ 
over, that Bajeswar was an only son at the date of the alleged adoption, so 
that any giving of him in adoption would have been invalid by Hindu law. 

As to this Baja Upendra Lai Boy v. Snmati Bam Prasannamayi (1 B. L. 
B, 221) was cited. [It was admitted, for the respondent, that the adoption 
of an only son would, according to the Bengal authorities, be contrary to the 
Hindu law.] 

Lastly, the angikar-patro, relied on by the respondents, was inoperative, 
and proved to be so, upon the establishment of the custom which showed that 
Bajeswar Das was not in the character of an adopted son. It did not purport 
to confer the right to the estate upon him irrespectively of his having been 
adopted. There was no gift, or bequest, to him, except so far as he filled the 
character of an adopted son. The adoption having failed, with it also failed all 
that had been alleged to constitute the title of Bajeswar Das. 

By their Lordships’ direction, counsel for the respondent addressed their 
argument to the two following questions, viz.: 1st, whether, by any law or usage 
governing this family, the respondent could have been validly adopted, and have 
'become entitled to succeed in preference to the appellant; 2ndly, if there 
[4703 were no such law or usage, whether the anqikar-patro operated so as 
to affect the succession. 

Mr. J. F. Letih, Q.C., and Mr. B. F. Doyne, for the Eespondents, 
contended that the onus of showing that no power to adopt existed in this 
family was upon the plaintiff, and had not been discharged by him. The 
family had come under the system of Hindu law and usage, which did not 
exclude the operation of family custom or kulachar, but required proof of it 
in the particular case, the onus being on those who alleged such a family 
custom to prove its existence. This family had been independent of Mahome- 
dan rule on the border in times before the authority of the East India Com¬ 
pany was established, when possession had probably been leas a matter of law 
than of the stronger arm. Afterwards the family came alike under the 
influence of the Brahiuinioal law and under the jurisdiction of the Courts 
established by the British Power. Thenceforwaid the course of descent had, 
like that of many other ancient zamindaries, been regulated by the general 
principles, though not by the special texts of Hindu law, which admitted the 
force and effect of special customs. The latter were part of the Hindu system. 

In the absence, however, of distinct proof of a custom negativing the rights 
of an adopted son, it was to be understood that adoption, as an essential part 
of Hindu law, must prevail. That it should not prevail was, in itself, contrary 
to Hinduism. It .was not uncommon in the case of an iippartible zamindari 
that the law of primogeniture, modified by the preference accorded to the sons 
of a noble wife, married by the Brahma form, or modified by some other cus¬ 
tomary rule, should prevail. That would not afford evidence of a family being 
outside Hinduism ; and the judgment in Pertaub Deb v. Surrup Deb Baikal 
{2 Set Bep., S. D. A., 249), did* no more than indicate such customs as could 
be recognized, consistently with the general application of Hindu law. This 
family, moreover, had shown an intention to abide by the Hindu law. 
Beferenoe was made to the judgment in Abraham v. Abraham (9 Moo. I. A., 
195). The result that followed was that the Hindu law regulated [4713 
the family, so far that it was to be presumed that the right of adoption, 
as a recognized part of that law, existed, until proof of the contrary, in other 
in'ords, until proof of the special custom was given. 
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Whother or not; the adoption had been in all respects completed (and it 
was argued that for all purposes it was sufficiently effected), the respondent was, 
at all events, entitled to take the estate under the terms of the angikar-pairo, 
which had been duly executed under the general testamentary powers of a 
Hindu proprietor. In connection with this, reference was made to Ntdhoomom 
Debya v. Safoda Pershad Mookerjee (h. E., 3 1. A., 253), Boddtngton v. Clartat 
(L. B., 22 Oh. D., 697). Reference was also made, on the question as to the 
proof of custom, to Siidder Boafd of Bevemie v. Sahib Perhlad Sem (S. D. A. 
Hep. 1846, p. 334), Bajah Bisknath Sing v. Bam Cham Majmoadar (S. D. A. 
Eep. 1850, p. 20); Bamalakshmt Animal v. Stvanantha Perumal Seihurayar 
(14 Moo. I. A., 570) ; Narain Khootia v. Lokenath Khootia (I. L. R., 7 Cal., 461); 
Baja Udaya Aditya Deb v. Jadub Lai Adilya Deb (I. L. E., 8 Cal., 199). 

Counsel for the appellant were not called upon to reply. 

Their Lordships’ Judgment was delivered on a subsequent day (February 
14th) by 

Sir R. Couch. —The suit which is the subject of this appeal was brought 
to recover a large estate called Baikantpur, situated on the'north-east frontier 
of Bengal, in the district of Jalpigori The largest landed estates in this 
district are those of Patgram and Boda, belonging to the Eaja of Kuch Behar, 
and this estate, which became the property of a branch of the Kuch Behar 
family. It is not included in any Sarkar or Muhammadan division of the 
country, having been only added to Bengal since the British assumed the 
government of the country. From Dr. W. W. Hunter’s Statistical Account 
of Bengal, it appears that Raja Nilambhur of Kamatapur (now a ruin 
within the present State of Kuch Behar) was the last independent Hindu 
jruler of the country, and that after his defeat and capture by Husain 
Shah, one of the Afghan Kings of Gaur in the beginning of the six- 
Ci72] teenth century, anarchy prevailed for several years, and the land was 
overrun by wild tribes from the north-east. Among these the Koch came to 
the front, and founded the Kuch Behar dynasty. Of the Kochs, Dr. Hunter 
says, in the Statistical Account of Darjiling “ This aboriginal tribe first rose 
“ into power about the close of the fifteenth »or the commencement of the 
'* sixteenth century under one Hajo, who founded the Koch kingdom on the 

“ ruins of the ancient Hindu kingdom of Kamrup.The Koch 

" rai extended from 88^ to east longitude, and from 25° to 27° north 
" latitude, Kuch Behar being its metropolis, and its limits being co-equal with 
“ the famous yet obscure Kamrup of the Tantras. Brahmanism was intro- 
“ duced among the Kochs in the time of Visu, Hajo’s grandson, who, together 
“ with his officers and all the people of condition, apostatized to Hinduism. A 
“ divine ancestry for the Chief was manufactured by the Brahmans. The con- 
“ verts abandoned the despised name of Koch and took that of ^ajbansi, literally, 
“ ‘ of the royal kindred, ’ and the name of the country was altered to Behar.” 
From the account of their manners and customs given by Dr. Hunter, it 
appears that they differ from their Hindu neighbours in various respects. 
Of the Baikantpur family. Dr. Hunter says that “ Sisu, grandson in 
“ the female line of Hajo, is the original ancestor of the family, it is gene- 
“ rally asserted that he was the son of Jira, the daughter of Hajo, but the 
" family themselves allege that he, as well as Visu (another grandson of Hkjo, 
“ and the first of the Kuch Behar Rajas who was converted to Hinduism), 
‘ was not the son of Jira, but of her sister Hira, and thwt his father was the 
“ god Siva, on which account all the members of the family assume the name 
‘ of Deo, and return no salute that is made to them by any person. Sisu, on 
“ the conversion of Visu to Hinduism, took the'titl^ of Sib-kumar, or young 
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" Biva He was appointed hereditary Eaikat, or the second person of rank in 
" the Koch kingdom, and received the Baikantpur estate as an appanage." 

The plaint of the appellant (the plaintiff in the suit) states that 
Jogendra Deb Eaikat, the possessor of the estate, died on the 10th of March 
1878, without leaving any son of his body, and “ therefore, according to the 
“ immemorial family custom and [473^ practice descending from generation to 
" generation in our Eaikat family of Baikantpur and the shastras, I have 
" acquired an absolute title in all the properties left by him, and I am entitled to 
“ recover possession thereof." It then refers to a title by adoption and under 
a will and agreement {mmikar-patro) made by Jogendra Deb, which had been 
set up on behalf of Rajeswar Das, who was then a minor, but has since 
become of age and is the respondent, by Rani Jfigdeswari Debi, the widow 
of Jogendra Deb She was sued as the guardian of Eajeswar and executrix. 
This is followed by a paragraph which says " According to the kulachar 
“ (family custom) and custom prevailing in our Eaikat family from very ancient 
“ times and descending from generation to generation, no one among the Raikats 
“ is competent to adopt or to alter the line of succession thereby, or by will or 
“ any other deed to give away the kingdom and the raj-guddi. According to 
the said immemorial kulachar, no female also is competent to hold property 
" and the giiddi ConsOquently the said Jogendra Deb Eaikat is not, 
“ contrary to the above kulachar and custom, empowered to receive in 
“ adoption any one competent to hold the property, or to give or alienate the 
“ rajgi and the kingdom to the said adopted son or to any other person, either 
“ by will or agreement (angikar patro), or by any other deed. In fact, the 
" above will and agi'eement {angikar-patro) are contrary to the prevailing family 
“ custom, the law, and the Hindu shastras, and are, indeed, not true." It was 
contended by the counsel for the respondent, in the argument of this apiieal, 
that, by the references in the plaint to the shastras, the plaintiff admitted that 
the family was governed by the Hindu law except where it is modified by 
custom. Their Lordships do not so construe the plaint. They think the 
meaning is to insist upon the family custom as being allowed by the shastras to 
govern the family. The materiality of this contention will appear when the 
evidence and the judgments of the lower Courts come to be noticed. 

Ram Jagdeswani Debi, the then defendant, as guardian, by her written 
statement, did not dispute the heirship of the plaintiff failing the adoption and 
the angtkat-patio, but alleged that Jogendra Deb died after receiving Rajeswar 
in adoption, and [474^ making over to him all the property, moveable and 
immoveable, which belonged to Jogendra, and were in ins jiossession, by means 
of an anglkar-patio (agreement) of the 23rd Kartick 1284 B S. (7th November 
1877), and so according to the Hindu law in force and the clear purport of the 
angf'fcar-pairo the. plaintiff had no nght to the property claimed. The state¬ 
ment contained other matter in support of this contention, and also asserted 
that Jogendra Deb, on the 28th Cheyt 1278 (9th of April 1872), gave per¬ 
mission to his wives to adopt another son if Rajeswar was not living at the 
time of hig death, and therefore the plaintiff’s claim for possession ought to be 
dismissed. * 

h 

The issues framed by the Court were 

(1) Is adoption contrary to the custom of the Jalpigori family ? 

(2) Was Rajesw'ar’s adoption valid, i.e., was he an only son or not ? 

(3) Had Raja Jogendra power to make away the property of the raj by 

Will, or deed, or gift ? * 
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(4) Can fche power of adoption conferred by the Baja on his widows 
be exercised by them, and can a son adopted by virtue of that power succeed 
to the property ? 

(6) Can the widows hold the pr.jpertv for the adopted son ? 

(6) Is the angikar-patro of 22nd Kartick 1284 a valid document, and one 
which confers any right on Rajeswar 

At the instance of the defendant this issue was added — 

Can the plaintiff inherit during the lifetime of Jogendra’s widows, and can 
he now sue; also can plaintiff’s claim take effect against Sharba Deb’s self- 
acquired property ? 

Subsequently, the Court added another issue, namely, if Rajeswar was 
adopted, was he adopted i£ 1280 or 1284 B.S. ? The Judge of Rungjiur (Mr. 
Beveridge) before whom the suit came for trial in the first instance, and as on 
preliminary objections, decided the 4th, 5th, and 7th issues in the plaintiff’s 
favour, and held that he as heir-at-law was entitled to succeed at Jogendra’s 
death if his title were not defeated bv the adoption of Rajeswaror bv the anqi- 
kar-patro in his favour. A quantity of evidence was then produced on both sides, 
and on the 11th September 1879, the Judge, in an able and well-considered 
t47ii] jugdment in which all the material evidence is noticed, decided the 1st, 
2nd, 3rd and 6th issues in the plaintiff’s favour, and gave him a decree. This 
was on appeal reversed by the High Court at Calcutta, and the suit was 
“dismissed with costs. 

Their Lordships, »tcer hearing the counsel for the appellant, desired the 
respondents’ counsel to address them first uiion the questions whether by the 
law or usage by which this family is governed, it was lawful for Jogendra Deb 
*to adopt a son who would succeed to the estate in preference to the plaintiff; 
ani^if it was not lawful, has the anqikar-patro any effect upon the succession 
to the estate. Having heard these questions argued, they have come to a con¬ 
clusion which makes it unnecessary for them to hear any argument upon the 
second issue, namely, whether the adoption of Bajeswar was valid 

The first of these questions was raised by the first issue, and the Judge 
of Rangpur thought that the burden of proof on that issue was upon the plain¬ 
tiff. After some introductory matter, he says “The plaintiff contends that 
“ there are two more customs, namely, one prohibiting adoption ”,—the other 
relates to the alienation of the estate. “ The defendants deny the existence of 
“ these two customs. With these remarks I proceed to decide the issue 
“ about adoption, as to which of course the burden is wholly on the plaintiff. 
“ The first mode in which the plaintiff has endeavoured to provq the existence 
“ of the custom is by showing that there never has been an instance of adoption 
" in the family.” 

The High Court also thought that tlie onus was on the plaintiff to prove 
a custom which prohibited adoption. This ajipears from the following passages 
in their judgment. “ The claim of the plaintiff rested on the allegation that 

“ by a kulachar or old family custom, no adoption could be made by a member 

“ of the Raikat family.If, therefore, the plaintiff could succeed 

“ in proving the custom which he set up by which adoption was prohibited in 
" the family, he, as being admittedly the next legal heir to Jogendra Deb Raikat, 
“ would be entitled to a decree for the estate without further inquiry into the 
“ merits of the adoption. . . . We find ourselves quite unable to agree 

" with the lower Court on the mam questions raisedMn the suit viz., [476] 
as to the existence of a family custom prohibitive of adoption, and as to 
“ the insufficiency of the adoption made of the dgfendant.” They said they had 
no doubt that the family is now governed by the Hindu law. 
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Looking at the origin and history of' the family, it appears to their Lord- 
ships that the question is not whether the general Hindu law is modified by 
a family custom forbidding adoption, but whether, with respect to inheritance, 
the family is governed by Hindu law, or by customs which do not allow an 
adopted son to inherit. The onus of proving that the adoption was lawful was 
upon the defendant, who relied upon it to defeat the plaintiff’s title. If the 
family was generally governed by Hindu law he might rely upon that, and then 
the onus of -proving a family custom would be on the plaintiff. 

The origin of the family has been already mentioned. The estate after 
twelve successions was, in 1809, in the possession of Sarbha Deb, who had 
succeeded his father Jayanta. His title was disputed by his uncle Pratap on 
the ground that, by the family usage, a brother succeeded a brother in preference 
to surviving sons. In 1811, Pratap brought a suit in the Provincial Court of 
Moorshedabad against Sarbha, by the name of Surrup Deb, which was decided 
in 181B by the Sadr Diwani Adalat in favour of the latter. The case is reported 
in 2. 8. D. A. Rep., 249 {Pertaub Deb v. Surrup Deb Bmkat, 2 Sel. Rep., 
S. D. A., 249). The judgment states that the right of the respondent (Sarbha) to 
the estate was clearly established both by the family usage and by the consent 
of the appellant. The High Court has referred to this case as showing that 
the family was treated as one governed by Hindu law, quoting a passage 
at page 251—“ the appellant, moreover, was unable to show by whom 
" the custom alleged by him so contrary to the shasiras was introduced into 
“ the family, at what time, and for what reasons.” as the ground upon which 
the suit was dismissed. This passage immediately precedes the judgment, and 
seems to be part of the statement of the case. It may have been the conten¬ 
tion of the respondent, but the ground of the decision is stated to be the family 
usage and consent of the appellant. In January 1848, Sarbha died if^nd 
Dr. Campbell, the then Superintendent C§77] of Darjiling, having on the 14th of 
January received information of his death from his two dewans, and that it 
was probable there would be a disturbance in the household among his sons, 
went to Jalpigori, arriving there on the 15th. In his report to the Government 
of Bengal, dated the 20th January 1848, which is in the evidence in this suit, 
he says:— 

“ 1 shall now record the information I have gained on the spot, under the most favour¬ 
able circumstances for doing so, of the state of the Raja’s family, etc. It may facilitate 
decisions regarding it, obviate litigation to the rum of the family, and tend to early settlement 
of the mode of properly managing the estate—a point of very great consequence to the quiet 
of the frontier, and to the satisfactory performance of my own duties. The Raja’s territory 
forms the northern part of Bangpur. It has a frontier along Bhutan of about 50 miles, and 
an equal extent with Sikkim. Of both borders I am m charge, and I have concurrent powers 
as Magistrate in the Whole of it.” 


" The Baja could not properly be called a Hindu, although ambitious of being considered 
within the privileged pale. His familj; is of the Koch tribe, now however designated Bajlmn- 
sis, and affecting to be e^jual to Chhettris, although retaining many usages and habits quite 
itxeoonoileablo to their pretensions. Probably Hindu law would not be the just medium for a 
decision on this succession, and 1 Qnd that the election of the boy has the approval of many 
people here as a legitimate succession. This may have referred to some previous case in the 
family, but the formal installation, and the performance of... the obsequies by the boy, are 
oonddeted to raise his claims above all the others. Under the Hindu law I believe th^ all the 
sons would be considered illegitimate,in which case the senior Rani might secure a life-tenure 
of the 
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The Baja left seven sons, and the boy referred to was Rajrajendra Deb, his 
sixth sou. His title was disputed by Makarand, the second and favourite son 
of Sarbha Deb, who brought an action under Act XIX of 1849, and was put 
into possession by the Civil Court of Rangpur. This was followed by a long 
litigation, in which Rajendra claimed the property on the ground that 
Makarand was illegitimate. It ended in favour of Makarand, who retnained 
in possession till his deatli in 1853, when he was succeeded by Chunder 
Shikhur, the elder of his two sons. He died in 1866, and was succeeded by 
his brother, Jogendra. The rei)ort of Dr, Campbell appears to 'their Lord¬ 
ships to be important evidence of the position of this family, and, in their 
opinion, it shows that, although they affected to be Hindus, they had 
retained, and were governed by, lamily customs which, as regards some 
matters, were at variance with Hindu law. The evidence of Makarand, given 
when he was Raikat and was examined with referenoe to a dispute m another 
branch of the family, supports this view 

The question to be determined being, therefore, what was the custom of 
the family with respect to adoption, their Lordships will now notice the 
evidence upon which they have come to the conclusion, without regarding any 
burden of proof, that it is not lawful for the Raikat to adopt a son who 
would succeed to the estate. Before doing so it may be observed that in Bajah 
Biahnath Singh v Bam Cham Mn^nioadar (S. D. A., 1850, p. 20) the Sadar 
Court allowed that, even in a Hindu family, there might be a custom which 
barred inheritance by adoption, and remanded the case for further investigation 
on that question. 

From the report in the 2 S. D A Reports, which has been referred to in 
the suit as containing a correct history of the family, it appears that, of twelve 
Raikats who successively had possession of the estate prior to Sarbha Deb, 
thref were succeeded bv a brother and one by a nephew. Two of them died 
leaving no sons . one liad a son born after his death, and another had a son 
whose legitimacy was doubtful Thus, tliere are two occasions on which, if it 
was allowed by the custom of the family, it is most probable there w'ould have 
been an adoption, and one, the case of the posthumous son, where an authority 
would probably have been given to the widow or widows of the Raikat to adopt 
a son. There has been no adoption in this family until one which is said to 
have been made by Chunder Shikhur, w’ho wa.s succpeded by his brother 
Jogendra. A boy who was named Purno Deb appears to have been taken in 
adoption by Chunder Shikhur, but no ceremonies were performed. The 
explanation given by the plaintiff’s witnesses is that Chunder Shikhur, who was 
educated at Calcutta under the care of the Court of Wards, did not know the 
family customs when he took tlie boy. but that he afterwards becahie acquaint¬ 
ed with them. The succession of Jogendra is in the plaintiff’s favour, 
whether Chunder Shikhur [479] desisted from completing the adoption, oi 
Pumo Deb was adopted and did not claim to succeed to the estate 

The next evidence is a statement by Sarbha Deli. Another branch of the 
family were the owners of the zamindari of Panga, and, some time before 1840, 
a suit was brought bv Parbut Narain Koei against Karindra Narain and others 
in the Court of the Principal Sudder Amin of the district, to obtain possession 
of it. In that suit it was asserted bv the plaintiff that adoption was contrary 
to the custom of the Panga family. Sarbha Deh was asked by the Court to 
submit a kyfiut (answer to questions) as to the customs in his branch of the 
family. The record of the suit in which the kyfiut jvas filed could not be 
found, and a copy of the kyfiut tendered by the plaintiff was rejected by the 
Judge of Rangpur on the objection of the defendant that it was a copy of a 
copy. The evidence of two witnesses of its cibntents was then received— 
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Parbati Nath Boy, who was at the time of its submission to the Court 
employed as assistant to the mokhtars of the Baikat, and Gungadhur Das 
Bukshi, who then served him as a mohurir. Their evidence was substantially 
the same. The former said he made a copy of the hyfiut before it 
was filed, to be kept in the mokhtar’s serishta, which copy had been destroyed 
when the mokhtar’s house was burnt. The latter, who called Sarbha the 
Baja of Jalpigon, said he wrote the draft at the dictation of the Baja, and a fair 
copy was made and signed and sealed by the Baja to be filed in Court. “ The 
kyfiut wa"s asked for to ascertain the family custom of the Bajas of Panga, 
“ Behar Bijni, and Baikantpur There were ten or twelve questions in that 
parwana I do not remember them all The first question was this : ‘ Can 
“ ‘ a son be adopted or not ? ’ The answer to t^his question was, * In our family 
the custom of adopting a son does not prevail, a daughter’s son cannot 
“ ’ become the Baja, a woman is not an heir, the Baja cannot in his lifetime 
give away the raiqt to his son or to anybody else, on the death of the Baja 
the eldest of his sons, born of his wedded wives, succeeds to his rajgi, and in 
“ ‘ default of a son a uterine brother succeeds to it ’ I remember these facts 
" were .written.” Bijni was another branch of the family The High Court has 
said the kyfiut must be dismissed [480] from consideration. Their Lordships 
have cai'efully considered the reasons which thev have given for this opinion, 
and find themselves unable to agree in it 

A large part of the evidence of the witnesses relates to the adoption of 
Bajeswar. This it is not necessary to consider Their Lordships will only refer 
to such of the evidence about the customs of the family as they think has any 
weight. Gungadhur Iswar, the son of a daughter of tlie paternal uncle of Sarbha 
Deb, said he had heard from Sarbha Dob and Anunt Deb that an adopted son 
does not succeed to the properties, that females cannot become heirs, and 
that the ra? cannot be transferred by gift Bhabendra Deb Koer, a great- 
great-grandson of Darpa Deb, a former Baikat, said the family custom was 
that an adopted son cannot inherit. He had heard of the family custom 
from his father’s kinsman, Anunt Debi, and his paternal grandmother, Jasoda 
Debi. The Judge says he i-elied upon this witness partly because he was a 
near relative ot the family, and because he seemed to be speaking the truth , 
and that it was also very important to notice that he acted upon his opinions. 
He was appointed b^' Jogendra, his chief executor by the last codicil, dated in 
December 1877, and declined to act on the ground that the adoption of Bajes¬ 
war was illegal. This, however, seems to have been because he thought Bajeswar 
had not been properly taken in adoption. Hari Pershad Dass, who married 
Hareswari, a daughter of Sarbha Deb, said he had heard from his father-in-law 
of the custorhs of the family , that if anyone of the Bajas of Jalpigori adopt a 
son, that adopted son does not succeed to the raj, nor does a female become heir , 
the Bajas cannot transfer by gift the rai-guddi or the to anybody. Hara 
Pershad Dass, wh*o was a jummanuvts in the family during the whole time that 
Makarand Deb was the Baikat, and succeeded his father in the office, said he was 
23 or 24 years old when Sarbha Deb died, and used to read and write in the «ms- 
tha for four or five years prior to his death , that there is a difference between a 
Bajbunsi End other Hindus. 0» the death of the Baja his eldest son, by his 
married wife, gets tl^e rajgi , in default of a son by a married wife, the son by a wife 
married in the gandhcyrha fashion succeeds to the rajgt, as, for instance, Makarand 
Deb got the [481] rajgi though the eldest son, Doorga Deb, was living. Doorga 
Deb was the son of a prostitute , an adopted son does not succeed to the rajgi ; a 
wife cannot succeed as heir-at-law , he had heard of the existence of this family 
custom from Sarbha Deb Baikat. This witness is an honorary magistrate of 
Jalpigori. Nobindra Deb Kcer, one of the defendant’s witnesses, a son of 
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Doorga Deb, fche eldest son of Sarbha, on cross-examination said that adoption 
was not made, nor were the properties obtained by the adopted son , nor is 
the custom of adoption prevalent , if the Eaja wishes to make a gift of the raj 
he cannot do so ; he can give something for maintenance , no female can suc¬ 
ceed as heir. On re-examination, he said he had heard from his father that 
the adopted son does not succeed to the property. This evidence was not met 
by any on the part of the delendant. The High Court reversed the finding of 
the Judge on the ground that the family is now governed by Hindu law, and it 
lay upon the plaintiff to show that adoption was prohibited by the custom of the 
family,which they thought he had failed to do. They also, if their Lordships right 
ly understand their judgment, put out of their consideiation, on the ground that 
it was hearsay evidence, all the statements as to the custom made by deceased 
members of the family to which' the witnesses deposed Tliey refer to s 32 of 
the Evidence Act, but not to s. 49 The latter section is applicable, and where 
an ancient family usage is to be proved, the statements of deceased members 
of the family are relevant facts Their [jordships, are therefore unable to give 
to their judgment the weight which it would otherwise have deserved 

To sum up this part of the case then Lordships find tfiat through sixteen 
devolutions of the estate there has been no instance of a succession by adoption, 
though in three instances the circumstances were such as usually move Hindus 
to make an adoption , that thoie has been one instance of an attempt at adop¬ 
tion, and that, whatever its exact issue may have been, it failed to carry away 
the succession from the collateral heir, that there is a considerable amount of 
family tradition against the practice, and that of counter-evidence there is 
absolutely none. Whether if the Baikantpur family wore shown to have become 
Hindus C4855]| out and out, saving only special customs, such evidence would 
be sufficient to prove a special custom, need not be discussed hero. The family 
is in a totally different position And their Lordships have no hesitation in 
holding that, whatever Hindu customs may have been introduced into it, the 
custom of succession b\ adoption lias not been introduced 

It is now to be determined whether the angikar patro has any effect upon 
the succession to the estate. The facts stated in the introductory part of it 
were disputed, and in their Lordsliips’ opinion some of them wore not pioved, 
but for this purpose they may bo taken as proved It is dated the 23rd 
Kartick 1284 (ilth November IH77), and is in these teiiiis, Jagadindra Deb 
Kumar being th|^name given to Rajoswar on adojition -- 

“ To Jagadindra Deb Kumar This pui/o, executed in the year 

1284 (1877) by Jogendra Deb Raikat. xamindar of Pergunnah Baikantpur, &c., 
inhabitant of Awas station and zillah Jaliiaiguri, slioweth -- 

“ That your father, the late Rangu Hai ua, m liis lifetime and in the 
presence of his agnatic relations, Nilkomul Baiua and Nend Barua and 
my kinsman Budden Chunder Das Rajimata and others, and also in the 
presence of the late Kant Deb Surma, purohit, gave vou awa^ to me foi 
adoption both verbally and under a written deed I accepted the gift and duly 
received the son (in adoption) , but I have not lutlierto made this fact known to 
any person in the hope that a son may be boir»to me of my loins *T have in 
the meantime supported you and educated you Besidesi to provide against 
the contingency of my dying without leaving liehind me .any son bom of m> 
loins or taken by me in adoption, I, on Cheyt 1878 (9th April 1872), executed 
a will with permission for adoption, wherein I authorized SrimatiRani Jagdes- 
wari Debi and Srimati Rani Jaganeswan Debi, and Srimati Ram Japeswari 
Debi, to take sons in adoption, each of these Ranis to exercise this right on 
the death of the other. Subsequently, on 10th Falgoon 1279 (20th February 
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1873), I executed a codicil to that will, and in that codicil I appointed the 
Banis as principal executors, and I appointed other men assistant executors to 
assist the Banis in the management and protection of the estate during the 
minority of any son who might be bom to me, or of any son who may 
be received in adoption either by me or by the Banis. At present 1 am 
suffering from many diseases, and to this day no son has been bom to me of 
my loins The body is frail ; who can say what lilll (which God forbid) 
may befall me. Wherefore I have thought it proper to disclose the fact of my 
having takbn a son in adoption, and accordingly I have received you in adop¬ 
tion this day publicly, agreeably to the gift made by your father, and I made 
you over to Srimati Bani Jagdeawari Debi, who is C483] your sister by your 
former step-mother. I authorize you by this cj/ngihar patro to offer oblations 
of water and pinda to me and my ancestors after my death by virtue of your 
being my adopted son Moreover, you shall become the proprietor of all the 
moveable and immoveable properties which 1 own and which I may leave 
behind, you shall become entitled to my detia-pmma (debts and dues), and you 
and your sons and grandsons shall enjoy and own them agreeably to the 
custom of the family During youi lifetime, and as long as son or grandson 
of youA is alive, the Banis shall not be able to take any other son in adoption 
* under the terms of the will But should you die leaving behind you neither a 
son begotten of your loins nor an adopted son, and without leaving a peimis- 
sion for adoption (which God forbid), in that case the Banis may take a son 
in adoption under the terms of the will, and shall thereby protect the estate.” 

It appears to have been the opinion of this Committee that such an estate 
as this of Baikantpur might by family custom be inalienable— Amind Lai 
Sing Deo v. Maharaja Dheraj (iurrood Narayiin Deo (5 Moo. I A , 82). Eajah 
Udaya Aditya Deb v. Jadub Lai Aditya Deb (I. L. K., 8 I A., 248 , I. L. B., 8 
Gal., 199). There is some evidence in this case of a family custom forbidding 
alienation by gift, and consequently by will, but their Lordships do not propose to 
enter into the question whether there is sufficient proof of it, as they have come 
to the conclusion that, as .Togendra had no power to adopt a son who would 
succeed to the estate, it did not pass to Bajeswar by the angtka} patro. Their 
Lordships feel no difficulty about Bajeswar being sufficiently designated as the 
object of the gift, although the adoption may not be valid. They think the ques¬ 
tion is whether the mention of him as an adopted son is merely descriptive of the 
person to take under*the gift, or whether tlie assumed fact of his adoption is not 
the reason and motive of the gift, and indeed a condition of it The words are — 
“I authorize you by this angikar patro to offer oblations of water and pmdu 
to me and my ancestors after my death by virtue of your being my adopted 
son. Moreover, you shall become the proprietor of all the moveable and 
immoveable properties which I own and which 1 may leave behind; you shall 
become entitled to my dena-paima (debts and dues), and you and your sons and 
grandsons shall enjoy them agreeably to the custom of the family. ’ He is to make 
the [484] offerings by virtije of being an adopted son, and, “ moreover,” he is to 
become the proprietor This is to be the consequence of the adoption. In fact, 
the angikar patro only states what would have happened without it. The dis¬ 
tinction b^ween what is description only, and what is the reason or motive of 
a gift or bequest, niay often be very fine, but it is a distinction which must be 
drawn from a consideration of the language and the surrounding circumstances. 
If a man makes a bequest to his “ wife A. B.,” believing the person named to 
be his lawful wife, apd he has not been imposed upon by her, and falsely 
led to believe that he could lawfully marry her, and it afterwards appeats that 
the meuriage was not lawful, it may be th^t the legality of the marriage is not 
essential to the validity of the ^ft. Whether the marriage was lawful or not may 
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be considered to make no difference in the intention of the testator. It is 
difficult to suppose a case similar to the present coming before the English 
Courts. la WilJcinson v. Jougkin (L. B., 2 Bq., 319), a testator bequeathed 
bis real and personal estate to trustees, upon trust so permit his wife Adelaide 
to receive the net annual income thereof during her life, and after her death, if 
no child of his should attain twenty-one, or be married, in trust for his step¬ 
daughter Sarah Ward (the daughter of the supposed wife) for her absolute use 
The supposed wife and the testator went through the ceremony of marriage, 
she having represented herself to the testator as, and he having bkieved her to 
be, a widow, her husband being then alive. It was held by the Vice-Chancel¬ 
lor that the bequest to her was wholly void, but the bequest to the daughter 
was valid. This was apparently on the ground of the intention, the Vice- 
Chancellor saying : “ In my Opinion there is no warrant for saying, where the 
testator knew this infant legatee personally, and intended to benefit her 
personally, that the language of the will is not a sufficient description.” 

In Nidhoomom Dehya v Saroda Pershad Mookerjee (L. R., 3 I. A., 253), a 
childless Hindu, by his will, directed as follows' And as 1 am desirous 
of adopting a son, I declare that 1 have adopted Koibullo Pershad, third 
son of my eldest brother, Saroda Pershad. My wives shall pdWorm the 
ceremonies according to [485] the <ihastraf(, and bring him up, and until that 
adopted son comes of age, those executors shall look after and superintend all 
the property, moveable and immoveable, in my own name or benami left by 
me, also that adopted son When he comes to maturity, the executors shall 
make over everything to him to his satisfaction.” The ceremonies of adop¬ 
tion had been performed by one of the widows only, and the other brought a 
suit to recover half of the property. This Committee held that she could not 
do so, that there was a gift of his property by the testator to a designated 
person, and it would be an altogether erroneous reading of the will to suppose 
that he intended the taking of his property by Koibullo to be entirely dependent 
on whether the wives chose, or did not choose, to perform the ceremonies The 
intention of the testator appears to have been the ground of decision in this 
case also, but both the words of the instrument and the nature of the property 
were very different from the instrument and property now in question. In the 
present case, their Lordships are of opinion that it was Jogendra’s intention to 
give his property to Rajeswar as his adopted son,^capable of inheriting 
by virtue of the adoption, and the rule that it is not essential to the 
validity of a dfvise or bequest that all the particulars of the subject or object of 
the gift should be accurate is not applicable. As the adoption was contrary to 
the customs of the family and gave no right to inherit, the anqikar patro had 
not any effect upon the property. It is, therefore, unnecessary to decide 
whether Rajeswar was an only son, or whether he was duly given in adoption, 
about which there was the usual conflict of evidence. 

In their Lordships’ opinion the decree of the Judge of’Rangpur was right, 
and they will humbly advise Her Majesty to re’‘ierse the decree of the Higli 
Court, and to dismiss the appeal to that Court, with costs. They order the 
costs of this appeal to be paid by the respondent, Jagadindra Deb Raikat. 

• Appeal hllowed. 

Solicitor for the Appellant: Mr T. L. Wilson • 

Solicitors for the Respondents. Messrs. Barrow a^d Rogers. 

NOTES. 

CI.GUBTOH— 

“ Looking at the origin and history of the family, it appearsto their Lordships that thd* 
question is not whether the general Hindu law is modified by a family custom forbidding 
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adoption, but whethef, with respect to inheritance, the family is governed by Hindu law, or 
by customs which do not allow an adopted son to inherit. The onus of proving that the 
adoption was lawful was upon the defendant, who relied upon it to defeat the plaintiff’s title. 
If the family was generally governed by Hindu law, he might rely upon that, and then the 
onus of proving a family custom would be on the plaintiff.”—(1885) 11 Gal., 463 at 476. 

In the case of persons governed generally by the Hindu law, the burden of proving a 
custom derogatory to that law lies upon the person who asserts it —21 All., 412 at 423 ; 24 
AU., 273 ; 11 Cal , 463 at 476 ; 19 Bom., 428,21 Bom., 110. 

In (1892) 20 Oal , 409 the parties were found to bo Hindus observing Hindu ceremonies, 
and the only question being which school of law governed them, in the absence of anything 
to the contrary, they were held to be governed by the school prevalent in the locality where 
they resided 

II. PERSONA DESIONATA—DESCRIPTION—VALIDITY OF OIFTS— 

They (Their Lordships) think the question is, whether the mention of him as an adopted 
son is merely descriptive of the person to take under the gift, or whether the assumed fact 
of his adoption is not the reason and motive of the gift and indeed a condition of it.”— 
(1885) 11 Oal., 463 at 483. 

A bequest of property was made in these words, ‘‘ 1 adopted rny sister’s sou He is mv 
heir and will be the owner If after this agreement, a sou is born to me, half the property 
will be received by him and half by the adopted son ff more than one sou are bom to me 
the property will be equally divided among them, including the adopted son, as brothers” 
It was held by the Privy Council that the adoption being invalid, the bequest also failed, 
‘‘The right of Murli Dhar (the adopted son) to inherit is based entirely on the fact that he was 
an adopted son, adopted seven years previously in virturc of a special custom This is not a 
similar case to that of Biremar Mookerji v. ArdJta Chander Roy (1892) 19 Cal , 452 191 A 
101 in which the Will wa.s made prior to adoption and the bequest was to the lad by 
name, for reasons independent of adoption though likely to load to it; nor does it come 
within the ruling of this Committee in the case of Nidliooiiiom Debya v fiaroda Pet - 
shad Mookerjee (1876) 3 I A , 253 26 W R , 91 in which it was held that there was a gift 
of his property by the testator to .i designated person (the words being ‘ T declare that 1 give 
my property to Koibullo whom T have adopted’, and that this gift was not dependent on the 
performance of certain ceremonies by his widows. Tn the present case, their Lordships are of 
opinion that it was the intention of Dhaiiraj (the testator) to give his property to Murli Dhar 
as his adopted son capable uf inheriting by virtue of the adoption , and that as the adoption 
was invalid according to the general Hindu law and not warranted by family custom, it 
gave no right to inherit, and the gift, therefore, had no effect upon the pioperiv ” Their 
Lordships were apparently influenced by the fact that the scheme of the bequest was to give 
the son so adopted a right to share equally with natural born sons, upon a division 
of the property — (1906) 28 AIL, 488: 33 I.A 97 . .3 A.L J 415 . 10 C.W N , 730 3 C.L.J , 
594 1 M L T 171 reversing 24 All., 196 

‘‘ In certain cases, ‘ it nas been held that a gift fails with an adoption (11 Cal. 463,19 
Oal., 513,23 Bom , 271) Thtv aseall based upon the principle that the validity of the adop¬ 
tion was regarded by the donor as a condition precedent to the validity of the gift On the 
other hand, it has been held m a t'leries of cases (8 1 A., 253,19 1 A , 101,26 1, A , 88 ; 27 
I. A., 162) thfft where the validity if th* adoption is not of the essence of the transaction, 
the gift may be operative even though the adoption fails,” (1906) 110 W. N.,147.4 
C.L.J., 537 where the contractual oblij^tions entered into on that footing were held binding 

Where the Will was to dispose of th'e property so as to provide for the spiritual benefit of 
he testator, and with this obijoct in view, ‘it directed the adoption of a, certain boy and there 
^V^ete bequests to him, and there were also directions for further adoption on his dying before 
the widow to whom a life-estate wasjgiven':, it was held that the adoption was a condition 
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precedent to the boy so named taking the bequest;—(1904) 9 C. W. N., 3C^ following (1898) 
28 Bom., 271 on appeal from 20 Bom., 718 

Whore there was no mispprehension by the donor of his act though there might have 
been as to its effects, a reference to the character supposed or believed to be conferred by that 
act was held not to make the validity of the gift dependent on the validity of the act —(1910) 
8 1. C., 517;11C. W. N.,147 

Where a person gave a gift to one described a<i awasa sou, whore the fact of his not 
being amasa must have been within his knowledge, it was held that the description did not 
vitiate the gift .—(1899) 22 Mad , 383 on appeal from (1896) 20 Mad., 167 

Gift to a certain person who was mentioned by name, and described as adopted son .— 
Gift valid though adoption hold invalid —(1909) 31 All , 339 

The following wore similarly decided —(1912) 37 Bom.. 116 (piostitute’s adoption), (1902) 
26 Bom , 491, (1900) 24 Mad 214 , (1887) 11 Bom . 514 ; (1898) 23 Bom , 296 

But m (1892) 16 Mad , 355 , (1887) 12 Bom , 185 , (1890) 16 Bom., 565 the description 
was held to be condition precedent 

In (1892) 19 Cal., 513 (on appeal from 12 Cal , 686) where the gift was to persons to be 
adopted by the widows, it was hold that the gift was to persons holding a particular character 
(shebaitshipj and as the adoptions were invalid the gift failed 

It should be noted however that the condition should arise from a construction of the 
will “The rule that, where tho icfentity of the legatee is certain, the legacy will not be 
avoided by an inaccuracy in the description given to him, will be destroyed, if the Court 
permits itself to speculate, without proof, upon what may have been the object of the testator 
in giving the legacy,” per Lord COTTENHAM in Rwhton v Cobb (1839) 6 My & Cr , 145, 161 
quoted with approval in Anderxon v. Berkley 1902) 1 Ch , 936 J 
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LALA HIMMAT SAHAI BINQH V. 


£486] APPELLATE CIVIL. 


The 17th March, 1885. 

Present : 

Mr. Justice Mitter and Mr. .Justice Trevelyan. 

Lala Him mat Sahai Singh.Plaintiff 

oersm 

Llewhellen.Defendant.' 

Evidence—Admissibility of parol evidence to vary a luritten cqntract 
—Oral evidence when admissible to prove that consideration money, 
stated in contract to have, been paid, has not been paid bnt 
has he^ applied in a way agreed on betiveen the 
parties—Evidence Act (I of 187U), s. 92. 

A deed of putowa contamed a recital of the payment of the earn of Rs ‘i,000 as bonuR to 
the plaintifi by the defendant, the mode of payment being stated to be in cash in one lump 
sum. The plaintiil sued to recover the sum of Rs 1,850 alleging that only Ra. 150 had 
been paid and not Rs 2,000 as reoitod in the piUoiva. 4The defendant admitted that Rs. 650 
wan due, and as to the remaining Rs 1,000, alleged that, at the time of the transaction, it 
was agreed that the sum of Rs. 1,000 was to be retained by him on account of a debt due by 
one of the plaintiff’s relation to him. The plaintiff objected that the evidence to the agree¬ 
ment set up by the defendant was inadmissible 

Held, that, inasmuch as it was open to the plaintiff under proviso 1 of s. 92t of the 
Evidence Act to prove by oral evidence that the whole of the consideration monej had aot 

* Appeal from Appellate Decree No 28.32 of 1883, against the decree of J. F. Stevens, 
Esq , Judge of Sarun, dated the 21st of August 1863, modifying the decree of Baboo Rah 
Prasanna Mukherji, First Subordinate Judge of that district, dated the 24th of July 188?. 

t [ Sec. 92 —When the terms of any such contract, grant or other disposition of property, 
or any matter required by law to be reduced to Jibe form of a 
Exclusion of evidence of document, have been proved according to the last section, no 
oral agreement evidence of any oral agreement or statement shall be admitted 

as between the parties to any such mstrument or their repre¬ 
sentatives m interest, for 'the purpose of contradicting, varying, adding to, or subtracting 
from, its terms . 

Proviso (1)—Any fact may be proved which would invalidate any document, or which 
would entitle any person to any decree or order relating thereto, such as fraud, intimidation, 
illegality, want of due execution, want of capacity in any contracting party, want or failure 
of consideration, lor mistake in fact or law 

Proviso (2)—The existence of any separate oral agreement as to any matter on which a 
document is silent and which is nob inconsistent with its terms, may be proved In con¬ 
sidering whether or not this proviso applies the Court shall have regard to the degree of 
formality of the document. 

. jpraimo (3)—The existence of any separate oral agreement constituting a condition pre¬ 
cedent to the attaching of any oHligation under any such contract, grant or disposition of 
property, may bo proved. 

P^iso (4)—The existence of any distinct subsequent oral agreement to rescind or 
modify any sifth contract, grant or dis(>osition of property, may bo proved, except in oases 
in which such contract, grant or disposition pf property is by law required to be in writing, 
or has been registered according to the law in force for the time being as to the registration 
of documents. • 

JRrotiwo {5y~~kny usage or custom by which moideuts,not expressly mentioned in any 
contract^ are usually annexed to contracts of that description, may be proved. Provided that 
the anni^ng of such incident would not be repugnant to, or inconsistent with, the ei^ress 
'tfflrms ol the ooutraot. 

Proviso f(6)—Any fact may be proved whioh shows in what manner the language of a 
dootuseut i* t^atod ^ existing facts.}* 
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been paid, it was equally competent to the defendant, in answer to auch'oase, to adduoe 
evidence to prove the true nature of the contract, and that the consideration was different 
from that stated in the contract. 

Held, also, that the plea of the defendant substantially was that, although the conside¬ 
ration was fixed at Bs. 2,000, there was a separate oral agreement to the effect that out of 
that sum the plaintiff was to refund Rs. 1,000 on account of the debt due from his relative, 
and that on this ground the oral evidence tendered was odmissible under proviso 2 of s. 92 of 
the Act, the stipulation as to the refund of the Rs. 1,000 not being inconsistent with the 
recital as to the consideration in the contract. 

In this case the plaiatid was a part owner of certain mouzaha which had been 
let out to the defendant, an indigo planter, from 1281 to 1287 F. inclusive. 
After the commencement of the year 1288, and on the 29th April of 1881, 
a putowa pottah or [W] lease was executed by the plaintiff in favour of 
the defendant, and a kahuhat in similar terms was executed by the defendant 
to the plaintiff. Both documents were registered on the day on which 
they were executed, and it appeared from them that the lease was to be for 
twenty years at a yearly rent of Rs. 354-12-0 and a bonus of Rs. 2,000. In 
each was a receipt clause to the effect that the plaintiff had received payment 
of the Rs. 2,000 from the defendant Neither the pottah nor the kahuhat had 
been handed over, each remained with the person who executed it 

The plaint stated that the Rs. 2,000 had not been paid by the defendant 
to the plaintiff, that the plaintiff had received only Rs. 160 on the day of the 
execution of the documents, and he prayed ludgment for the balance of 
Rs. 1,850 with interest and costa. 

The defendant, in his written statement, admitted that the Rs. 2,000 had 
not been paid, and he disputed his liability to pay it on the following grounds. 
For some years previous to the execution of the lease and the kahuhat, one 
Mohadeo Lai, a cousin of the plaintiff, had been in the defendant’s indigo 
factory. On examining the accounts of the factory it was found that a large 
sum of money had been misappropriated. A panchayet was called which 
decided that Mohadeo Lai should pay up Rs. 1,000. The latter was unable to 
do this when called upon, and he took the plaintiff to the defendant's factory, 
when, after some discussion, the plaintiff offered to grant the lease referred to 
above at a rent of Rs. 364-12-0, and a bonus of Rs. *2,000, agreeing at the 
same time to allow the defendant to retain out of the Rs 2,000 the Rs. 1,000 
due to the defendant by Mohadeo Lai The defendant accepted this offer, and 
when the pottah and kahuhat where about to be written out, proposed that a 
clause to this effect should be inserted in each, but to this neither the plain¬ 
tiff nor Mohadeo Lai would agree, because of the injury which might thereby 
be done to Mohadeo Lai’s reputation The pottah and kahuhat were then 
drawn up without any such clause and registered, and Rs. 150 paid by the 
defendant to the plaintiff, who promised that he would come to the factory in 
a few days, for the remaining Rs. 850, and givb a receipt in full for the 
Rs. 2,000. He neglected to do this, however, and up to the institution of the 
C488] suit the pottah remained with him, while the kahuhat reipained with 
the defendant. 

> 

In the Court of First Instance, the Subordinate Judge fixed the following 
issues: “ (1) whether there was a contract between the parties that the sum 
of Rs. 1,000 due to the defendant by Mohadeo Lai should be set off against 
the amount of Rs. 2,000, which the defendant had to pay to the plaintiff in 
respect of the putowa ? Was Mohadeo Lai a relative of the plaintiff ? (2) Can 
the defendant be made liable for interest ? (3) What amount is recoverable 
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by the plaintiff from the defendant ? ” The Subordinate Judge found all the 
issues in the plaintiff’s favour, and gave him a decree for the amount claimed 
by him. This decree was reversed on appeal by the District Judge, who 
overruled an objection taken by the plaintiff, that the defendant was precluded 
by s. 92 of the Evidence Act from giving in evidence the arrangement relied on 
by him. The plaintiff appealed to the High Court. 

Mr. Gregory (Baboo Han Mohwn Chtcckerbutty with him) for the Appel¬ 
lant.—The agreement relied on by the defendant is no defence to the suit, as it 
was an agreement, the object of which was to stifle a criminal prosecution, 
and, therefore, against public policy. [Mittee, J.—No The agreement 
regarded the payment of a debt which the panchayet found was due from 
Mohadeo Lai to the defendant ] At all events, evidence of that agreement 
should not have been received The defendant, in his written statement, 
admitted that only Es. 160 out of the Es 2,000 had been paid. It was on 
that footing the parties went to trial, and it was not competent to the defen¬ 
dant to seek to absolve himself from the consequences of his own admission 
by setting up an oral agreement contemporaneous with the written one 
contained in the pottah and kahuhat. 

Mr. O’Ktnealy for the Eespondent —The only written contract between 
the parties is that contained in the pottah and kahuhat, and that contract 
states that the Es. 2,000 has been paid to the plaintiff. If, therefore, no evidence 
of the oral agreement is to be admitted, which is the contention on the other 
side, it would be a sufficient answer to the plaintiff’s suit to have produced 
and put in evidence the [4891 pottah executed by the plaintiff which states 
that the consideration has been paid, and this has been done. Either the suit 
is one which should be decided off the written documents alone, in which case 
the question is one of construction merely, and the plaintiff is out of Court, or 
it is one in which oral evidence should be admitted , and, in the latter case, it 
would be a gross fraud on us were we to be prevented from showing the 
true nature of the oral agreement See Hem CJninder Soar v. Rally Chum 
Das (I. L. E., 9 Cal., 528). 

Mr. Gregory in reply. 

The Judgment of the Court was delivered by 

Mitter, J. —This appeal arises out of a suit which was brought to recover 
the balance with interest of the consideration money due to the plaintiff under 
a deed of pjttowa executed by him in favour of the defendant. The 
putowa recites that the bonus fixed was Es. 2,000, and it further recites that 
that amount had been paid to the plaintiff in cash in one lump sum. 
The plaintiff’s case is that, although there is this recital, the whole of the 
consideration 'money was not actually paid but only Es. 150, and the 
present suit is brought for the balance The defence was that the plaintiff was 
not entitled to recover Es. 1,820 but only Es. 860, it having been agreed 
between the partied that the remaining Es. 1,000 were to be set off against the 
debt due to the defendant frpm one Mohadeo Lai, a relation of the plaintiff. 

The lower Courts have allowed oral evidence to be adduced to prove tbe 
allegation made in the written statement of the defendant. The Subordinate 
Judge upon <ihat evidence came to»the conclusion that the defendant’s case was 
not made out The l^istrict Judge upon the same evidence has come lio the 
opposite conclusion, is of opinion that the allegation in the written state¬ 
ment upon this point was substantiated. He has accordingly awarded a decree 
in favour of the plaintiff^ for only Es. 850. 

One of the questions raised before the lower Appellate Court was, whether, 
having r^ard to the provisions of s. 92 of th.3 [490j Evidence Act, the defen¬ 
dant was competent to adduce eral evidence to vary the terms of the written 
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contrMfc between the parties. The District Judge, with reference to this point, 
says: ‘ Something has been said by the respondent’s pleader as to the operation 
of B. 92 of the Evidence Act of 1872 in excluding oral evidence. If the stipul¬ 
ation as to payment in the deed had been that the amount of the consideration 
wa? to be paid in cash, I am disposed to think that oral evidence as to the con¬ 
temporaneous contract for a set-off would have been inadmissible. The fact is, 
however, that the plaintiff has followed the prevailing custom of untruly 
reciting in the deed, with some emphasis of diction, that he has already received 
the consideration in full, and that nothing whatever remains du6. In these 
circumstances he can scarcely, witn advantage to himself, in suing for a portion 
of the consideration, insist on the Court confining itself within the four corners 
of the document.” 

The same objection has b^en taken before us, and that is the only question 
for decision in this second appeal. We agree with the District Judge that 
oral evidence was admissible to prove the defendant’s allegation regarding the 
consideration money. 

It seems to us that the plaintiff was allowed under proviso 1 of s. 92 to 
prove by oral evidence that the whole of the consideration money had not been 
paid, although it was recited in the yutoioa pottah that it had been paid. 
Under this proviso a party to a contract may prove a fact such as “ want or 
failure of consideration , but then if a party to a contract under that proviso 
be allowed to prove want or failure of consideration, it seems to us that his 
- opponent would not be bound by the recital in the contract, but would be 
competent, in answer to the case made by the other side, to adduce evidence 
in order to prove that the “ consideration ” was different from that recited in 
the contract. This principle is laid down ifi Shah Makhanlall v. Snkrtshna 
• Stngh [2 B. L. E. (P. C.) 44]. The passage to which we refer is to be found at 
page 48. That was a suit for redemption of a mortgage, and the rate of interest 
fixed in the mortgage deed was 9 per cent, per annum. The mortgagor insisted 
that an account should be taken upon the footing of 9 per cent being 
[491] the stipulated interest The mortgagee, on the other hand, claimed 12 
per cent, interest, and in support of that claim relied upon other transactions 
between the parties which he contended were part of the original mortgage 
transaction. The Sadr Dewani Adalat allowed interest only at the rate of 9 
per cent, per annum, that is to say, the rate fixed in the contract. Their Lord- 
ships of the Judicial Committee, with reference to this point, say : " The rules 

of evidence and the law of estoppel forbid any addition to, or variation from, 
deeds or written contracts. The law, however, furnishes exceptions to its own 
statutory protection, one of which is, when one party foi the advancement of 
justice is permitted to remove the blind which hides the real transaction, as, 
for instance, of fraud, illegality, and redemption, in such cases the maxim 
applies, that a man cannot both affirm and disaffirm the same transaction, show 
its true nature for his own relief, and insist on its apparent character to 
prejudice his adversary.” • 

Applying this principle to this case, it is quite clear that the plaintiff 
appellant cannot affirm that the recital in the contract is not correct^ and at the 
same time prevent the defendant from shovftng the real character of the con- 
sideraAon that was fixed between the parties. If the plaintiff be allowed to 
show that notwithstanding the recital in the contract the consideration money 
had not been actually paid in, it would be open to the defendant, in answer to 
that case, to show that it was not paid, because the other side refused to abide 
by the real contract between them, which was that out of Rs. 2,000 the amount 
fixed in the contract, Rs. 1,000 were to be set off against the debt due to the 
defendant from one Mohadeo Lai, a relation of the plaintiff. 
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* The District Judge has overrule this objection virtually upon this ground, 
and we think that his decision upon this point is correct. 

There is also another ground upon which we think that oral evidence in 
this case was admissible. What the defendant substantially stated was, yes; 
the consideration money was fixed at Bs. 2,000, and it was to be paid in cash , 
but there was another separate oral agreement to the effect that out of Bs. 2,000 
con-C49238ideration money to be paid in cash, the plaintiff should refund to him, 
the defendant, Bs. 1,000, being the amount of a debt due from Mohadeo Lai, a 
relation of the plaintiff. If that was substantially the agreement set up by the 
defendant, it seems to us that it comes within proviso 2 to s. 92 of the Evidence 
Act, which is to the following effect.— 

“ The existence of any separate oral agreement as to any matter on which 
a document is silent, and which is not inconsistent with its terms, may be 
proved.” In this case the agreement would not be inconsistent with the terms 
of the written contract. The stipulation that out of Bs. 2,000 paid in cash the 
plaintiff was to refund Bs 1,000 in liquidation of a debt from one Mohadeo 
Lai, is not in our opinion inconsistent with the recital as to the consideration 
in this contract. 

Upon both these grounds, we are of opinion that the District Judge was 
right in overruling the objection taken before him by the plaintiff as to the 
inadmissibility of oral evidence to vary the terms of a written contract upon 
which the suit was brought. The appeal is dismissed with costs. 

Appeal dismissed. 


„ NOTEB. 

[PAROL EVIDENCE RULE- 

It ma> be shown that cither there was no consideration or the consideration was bomo-‘ 
thing different from that iccited —(1909) IOC L J 27, ciixnq 3 Bom , 169; 5 Mad., 6; 
11 Mad,, 213 ; 11 Cal , 486 , 18 All , 168 , also 9 All , 392,14 I C , 65,21 I. C., 878. 

But in one case it was held by AVLING and Tyaiwi, JJ , that it could not bo shown that 
the amount of the oon-sideration in a sale deed was a different sum .—25 M. L J., 602 21 

I. C , 458 

A sale deed may be shown to be a deed of gift —8 A L J , 373 , <nmtra, 28 Cal., 70, 

A term, orally agreed, not inconsistent with the written terms, may be proved .— (1910) 
7 1 C , 721 (reason for deducting rent); (1909) 11 C. L. J , 39 (mortgage , agreement to give 
possession and allow profits to be taken) 

In 9 1.C., 340, a case very similar to this ea.so of 11 Cal., 486,ABDUK Bahim and AYLINO, 
JJ., came to a different conclusion. 

When one ^arty to a document is entitled to lot in oral evidence, the other is equally 
entitled to do so .—(1900) 5 C, W N , 158 cxtixig 11 Cal , 486, 3 Bom., 159 ] 
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[11 Cal. MS] 

APPELLATE CIVIL 

The ii7th March, 1886. 

Present : 

Mr. Justice Pigot and Mb. Justice O’Kinealy 

Brinda Chowdhrain.Petitioner 

versm 

Kadhica Chowdhrain.Opposite party 

Hindu widow — Probate — Interest—Revocation oj probate —Locus standi— 
Probatje and Administration Act—Act V of 1881, s. 50 

Where a will has boon proved summarily, pioof m solemn tormpci testes will not, as a 
rule, bo required on the application of a person who had had notice, or had been aware of the 
previous proceedings before the grant of probate issued, and had then abstained from coming 
forward 

The widow of a Hindu testator who has died leaving sons has sufficient interest to call upon 
the executor to prove the will in solemn form per testes 

This was an appeal from an order of the Judge of the 24-Pergunnahs rejecting 
an application for revocation of probate. The older was as follows — 
“ This is an application for revo-[493]cation of probate which was granted 
a year ago. The applicant is a widow of Jihe deceased, and her case is that 
she had no notice of the proceedings. I do not believe this statement. I find 
that the case lasted some time helore the Judge, that there was an objection 
which was disallowed One of the witnesses to the will was a son-in-law of the 
deceased, and the Judge had no doubt that the will was genuine. Besides, it 
is clear that the widow, i e , the present applicant, must have known of the 
application for probate and have ratified the proceedings, for she joined with 
the executrix in a petition to the Court of Wards It seems doubtful if the 
widow has any interest which will enable her to support this application, for 
she admits there are two sons, and they do not apply, nor does she apply as 
their guardian I reject the application.” 

The applicant appealed to the High Court on the grounds (1) that 
there was just cause for revocation , (2) that the original proceedings were 
summary, and that neither general nor special citations were issued, (3) 
that the applicant should have been allowed to prove by evidence that she 
had no notice of the pievious proceedings , and on other grounds not material 
to this report. It was stated in one of the grounds of appeal that the objection 
referred to by the Court below, as having been disallowed, was so disallowed on 
the ground that the objector had no bcus standi to interfere in the probate 
proceedings. * 

Mr. Evans and Baboo Kali Kissen Sen for the Appellant. 

^r. Phillips, Baboo Bhobany Churn DuOt and Baboo Rash B0iary Ghost 
for the Respondent. 

The Jild^mBllt of the Court was delivered by ' 

Pigot, J ,—This was an application for revocation of probate of an alleged 
will of the deceased husband of the applicant. Thd deceased left two sons. 

^Appeal from Order No ,326 of 1884, against the order of H. Beveridge, Esq., Officiating 
Judge of 34-Pergunnahs, dated the 13th of September 1664. 
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^ The application was made on three grounds: (1) that the applicant was 
not cited and had no notioaof the prqoeedings; ^2) that the will was a forgery; 
(3) that the executrix to whom the grant had been made was (as we understand 
by reason of her great age) imbecile. 

[494] The District Judge refused the application . first, he disbelieved that 
the applicant had had no notice on the ground that the proceedings taken when 
probate was granted had lasted some time before the Judge, and must have 
been known to the applicant; that she had by her conduct ratified the 
proceedings,* as she did, after the grant of probate, join the executrix in an 
application to the Court of Wards to take over charge of the estate. He 
further intimated his opinion that her interest (and therefore her right to 
intervene) was doubtful as her deceased husband left two sons. 

If it appeared that the applicant had had notice, or had been aware 
of the former proceedings before the grant of probate issued, and had abstained 
then from coming forward, this would constitute a ground for refusing to allow 
her to intervene—see Eatckfie v. Barnes (2 S. & T., 486), re Pitamher Girdhar 
(I. L. B., 5 Bom., 638)—unless perhaps it were made out that the circumstances 
leading her to believe that the will was not genuine had not come to her know¬ 
ledge until after the grant of probate. 

We do not,, however, think that notice or knowledge of the proceedings 
before the grant was issued is so brought home to her on the face of the 
proceedings before us, as to justify a refusal of her application on that ground. 
Nor do we think that the fact of her having, after probate had been granted, 
joined in the application to the Court of Wards, with the object of getting the 
estate out of the hands of the executrix (who is, as she alleges, incapable of 
managing it), is enough to preclude her from being heard on this application, 
whatever effect that fact may have upon the enquiry into the genuineness of 
the will. 

Upon the question of interest it appears to us that the widow, although 
there are sons living, has yet an interest in the estate such as to entitle her to 
come in under s. 50 of the Act. She is entitled to maintenance, and, if she pleases, 
to institute a suit, to have her maintenance made a charge upon the estate of 
her deceased husband. She is not entitled, no doubt, to claim a partition; 
but she is entitled, if the heirs of her husband make a partition, to claim a share: 
there is some authority for holding that this latter right is one of which she may 
be [498] deprived by express words in her husband’s will—see Covmlmonee v. 
Joygopaul (Mac. Cons, of Hindu Law, 90 , Morley on Part. 26). The widow 
having an interest, comes in and alleges matter which is, under s. 50, ground 
for revocation^ and coupling that section with s. 83, must, if her application be 
granted, put the party propounding the will to proof of it, leaving it to her, 
when he has made his proof, to negative it, if she can, by such proof as she can 
give of the matter which she sets up. 

No doubt her petition is drawn in a wholly erroneous fashion, and she 
sets up allegations which are*only appropriate to a suit against an executrix, for 
an account, for the appointment of a Beceiver and for the like relief. These, 
of course, must be disregarded ; lyit she does also set up a case under s. 50, and 
that case, we think, ought to be heard. 

We may add that, as we understand from the record before us, the proceed¬ 
ings which took placd when the grant was made related to the right of the 
person who objected to the will to be heard, and that his right being negatived, 
he was not heard in op^losition to the grant ot probate. 

We agree in the view expressed by Markby, J., as to the object of s. 234 
of the Suooession Act, which is the same as s. 50 of the Probate and Adminis- 
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tration Act. There is no doubt a discretion vested in the Court in determiniBU 
whether or not to act under that section, but it must He remembered that probate 
once granted in common form is final unless it be challenged in proceedings 
taken under this section. We agree with what is said by Makkby, J., in the 
case before referred to at page 364, “ if there has been no previous contention, 
and the will has only been proved summarily,' or in what is called common 
form in England, that is without any opposition and merely ex-parte to the 
satisfaction of the Judge, who can know nothing of the circumstances or the 
state of the family,” then he ought in all ordinary cases to have the will regu¬ 
larly proved afresh so as to give the objector an opportunity of testing the 
evidence in support of the will before being called upon to produce his own 
evidence to impeach it. 

[4H] We, therefore reverse the order of the District Judge, and order that 
the case be set down and heard before him under ss. 50 and 83 of the Probate 
and Administration Act. Costs to follow the result. 

Appeal allotved, 


NOTES 

t Proof of will in solemn form cannot be demanded by one who had notice or was aware 
of the summary proceedings ; but it is otherwise if the same came to his knowledge after the 
grant of probate —11 Cal , 492 ; 5 Bom , 638,4 C W N , 757 , 27 Cal , 927 , see also 19 
^Bom., 671; 18 Cal., 46. 

As to who can be said to have an interest to apply for revocation of probate, see 10 Cal., 
19 supra. 

Where the interest shown by the applicant for revocation of probate was her right of 
maintenance, the Court looked at the provisions of the will, and finding that it did not affect 
that right disallowed the application —(1900) 4 C W N , 602, approved in (1908) 8 C. L. J., 
489 • 12 C. W. N , 808. 

A reversioner has sufficient interest —(1909) 10 C L J , 26.3 , likewise, an heir —(1912) 
40 Cal,, 82. As regard.s the form of decree in such a proceeding, see (1909) 10 C L J,, 263, 
at 274.] 
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APPELLATE CIVIL. 

The 31st March, 1H85 
Present 

Mr. Justice Tottenham and Mr Justice Ghose, 

Kartick Nath Pandy.One of the Defendants 

versus 

Padmanund Singh and another./»...Plaintiffs.* 

Receiver—Power of Court to appoint a Receiver—Suit for arrears fif rent 
and ejectmmt—Bengal Act VIII of 1869, ss. 23, 3^, 62—Civil 
Procedure Code (Act 2CIV of 1882), ss. 603^ 505. 

Although having regard to the provisions of ss, 23 and 52 of Bengal Act VIII of 1869, 
a. 603 of the Civil Procedure Code would not apply to a suit brought under Bengal Act VIII 

* Appeals from Original Orders Nos 376 and 377 of 1884, against the orders of Baboo 
Dwarkanath Mitter, Eiecond Subordinate Judge of Bhagulpore, dated the 18th of November 
1884. 
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of 1869, merely for arrears of rent; there is no provision in that Act which excludes the opera¬ 
tion of s. 503, when a smt is b|pught for recovery of the tenure itself. When, therefore, a 
suit was brought under Bengal Act VIII of 1869 for arrears of rent and for ejectment of the 
defendant, 

Held, that a Receiver of the rents and profits of the tenure might properly be appointed 
under the provision of s 603 of the Civil Procedure Code 

In these cases the plaintiff sued for the sum of Rs. 36,000, as arrears of rent, 
and for ejectment of the defendants, under s. 52 of the Rent Act. The appli¬ 
cations in the suits, which gave rise to this appeal, were for the appointment 
of a receiver under the provisions of s. 503 of the Civil Procedure Code. The 
plaintiffs alleged that the defendants’ lease was about to expire, and that 
the greater part of the mehal was Ghowh, and as it was the harvest season, 
unless a receiver were appointed, they would be unable to realise the greater 
portion of their claim as the defendants were heavily involved 

The Second Subordinate Judge, before whom the application was made, 
granted the prayer, and nominated a receiver, and the nomination was 
subsequently confirmed by the District Judge, on the [4973 motion being 
referred to him under s. 505, who considered the appointment of a receiver 
not only expedient but imperative 

Against this order one of the defendants now appealed to the High Court 
on the ground that s. 503 was wholly inapplicable to the case, and that a 
receiver could not be appointed to collect the rents and profits of the mehal , 
that the rents payable by the tenants formed no part of the subject-matter of 
the suit, and could not therefore lie made over to the custody of a receiver; 
and that the suit being under s. 52 of the Rent Act, s 503 of the Civil Proce¬ 
dure Code had no application 

Mr. Bell and Baboo Kahkissen Sen for the Appellant. 

Mr. Pttgh, Mr. Twidale and Munshi Mahomed Yusuf for the Respondents. 

The Judgment of the High Court (Tottenham and Chose, JJ.) was as 
follows .— 

These are appeals against an order of the lower Court, appointing a 
receiver to take charge of the property held by the defendants on a lease, in 
suits brought against them under s. 52 of the Rent Law for recovery of arrears 
of rent and for ejectihent 

The learned counsel for the appellant contends that s. 503 of the Ciyil 
Procedure Code, under which the order appealed against has been made, is not 
apphoable to these suits. He says that the suits are really for arrears of rent 
only, and the* ejectment of the defendants is merely incidental upon the non¬ 
payment of the amoupt of the decree, whateyer it may be, within fifteen days 
from the date of t^e decree. He also contends that s. 503 of the Code is not 
applicable at all to suits brought under the Rent 4ct. He points out that 
before the passing of Act X»of 1859, the landlord himself had the power under 
the old Regulations to appoint private receivers called sazawah, but that that 
power was taken away by Act X of 1859 , and that in Act X of 1859 it does 
not appear that revenue officers,* who under that Act had to try rent suits, had 
any power to appoint receivers; and the learned counsel seems to contend that 
the present law also Moludes even the Civil Courts from the power to appoint 
receivers. As to this matter we think it clear, on the words of s. 34 of the Rent 
Law [4983 of 1869, that all the provisions of the present Code of Civil Proce¬ 
dure apply to suits brought under that Act, save as in the Act otherwise provided. 
There is no specific provision in Bengal Act VIII of 1869 which excludes the 
operation of s. 503 in express thrms. The learned counsel, however, contends 
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that ss. 23 and 52 of the Bent Law of 1869 toother do in effect exclude the 
operation of s. 503 of the Civil Procedure Code; lor s. 23 provides that no lease 
of a farmer or other landholder, not bearing a permanent or transferable 
interest in land, shall be cancelled, nor the lease-holder ejected otherwise than 
in execution of a decree or order under the provisions of the Actand s. 52 
says that the decree for ejectment shall specify the amount of the arrear, and 
if such amount, together witli interest and costs of suit, be paid into Court 
within fifteen days from the date of the decree, execution shall be stayed.” It 
is argued that the appointment of a receiver is tantamount to the eject¬ 
ment of the lease-holder, and is therefore opposed to the provisions of ss. 23 
and 52. If the suit were simply for the recovery of arrears of rent, there 
is no doubt that s. 503 of the Code of Civil Procedure would not apply. But 
it seems to us clear that the suit really is one for the recovery of the tenure 
itself, and therefore s 503 will apply, unless Mr. Bell is right in his contention 
that it is excluded by ss. 23 and 52 of the Bent Law. We are of opinion that 
these sections do not exclude the operation of s 503 of the Code. The appoint¬ 
ment of a receiver is not, we think, the same thing as the cancelraent of a 
lease, or the ejectment of a lease-holdei As pointed out by the learned counsel 
on the other side, the possession of the receiver is not adverse to the lease-holder, 
and could not be pleaded against him in any question of limitation. The 
possession of the receiver is for the benefit of the parties to the suit. We 
think, therefore, that the Court below had discretion to appoint a receiver in 
the cases before us. That being so, we dismiss the appeal with costs. 

Appeal dismissed. 


NOTES. 

[ The possession of a receive! is not adverse to ,uiy of the parties but is only for the 
benefit of the parties to the suit —11 Cal , 490 , 2 C L J., 002 at 0] 1 , 17 Mad , 501, ,503.3 

[499] APPELLATE CIVIL. 

The loth Apiil, 1HH6 
Present 

Sir Bichard Garth, Kt , Chief .Justice, and Mr. .Justice Mitter. 

Dena Nath Banerjee and others .Plaintiff's 

verftns 

Han Dasi.Defendant.'' 

Second appeal. Interference on question oj facts in— liemmul of appeal heaid by 
a Subordinate Judge to Disinct Judge—Act XIV of^l882, s. 6G6. 

If, on second appeal, it is found that certain material facts, having an important bearing 
upon a question at issue in the suit, have been omitted to be considered by the lower 
Appellate Court, the High Court will interfere with the decision of the lower Appellate Court, 
even though it be on a question of fact 

This was a suit for arrears of rent, the j^laintiffs alleging that ^he amount 
of the jiimma held by the defendant was Rs 20 per annuip. 

The defendant admitted that the amount of the ^umma was originally 
Rs. 20 per annum, but pleaded that he had, on the 25th June 1862, purchased 

• Appeal under s 15 of the Letters Patent against the decree“of Mr. Justice BEVERLEY, 
one of the Judges of this Court, dated the 3rd of September 1884, in appeal from Appellate 
Decree No. 631 of 1883, against the decree of Baboo Bhuban Chundra Mukherji, Subordinate 
Judge of Hooghly, dated the 29tb December 1882, reversing the decree of Baboo Prasanna 
Coomar Sen, MunsiSof Seramporo, dated the 26th June 1882, 


5 CAP.—144 
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from plaintiff No. 1 his six-anna share in the property under a kobala, and 
that he had since that date paid rent for the remaining ten annas at the rate 
of Rs. 12-8-0. 

It appeared from the evidence that the plaintiffs and defendant had 
originally interchanged a pottah and kabultat on the 11th June 1862, and it was 
admitted that the pottah had been lost, and a second granted in its stead on the 
29th July 1862. On the 4th August 1862 the second pottah and the kobala 
were both registered by a person, who was the mokhtar of all the plaintiffs. 

The Munsiff framed no issue as to whether the kobala was genuine, but 
as incidental to an issue which was framed as to the amount of the jumma 
at which the defendant held, he allowed evidence to be given as to whether 
the plaintiff No. 1 had sold his six-anna share to the defendant, and finding 
that the plaintiffs had failed to prove that they had ever collected rent at 
[500] Rs. 20, and that he saw no reason for disputing the kobala, gave the 
plaintiff a decree at the rate of Rs. 12-8-0. 

On appeal to thfe Subordinate Judge the case was remanded to the Munsiff’s 
Court, in order that an issue should be raised as to the genuineness of the 
defendant's kobala, and on such remand the issue was found in favour of the 
defendant. 

On the case again coming before the Subordinate Judge, the Court reversed 
the finding as to the genuineness of the kobala, and gave the plaintiff a decree 
at the rate of Rs. 20 per annum 

The ground for the Subordinate Judge's disbelief in the defendant’s kobala 
being that the pottah of the 29th July 1862 purported to have been granted by 
all the plaintiffs, whereas if the sale of 25th June 1862 had really taken place, 
the pottah would have been granted by the plaintiff who owned the ten-anna 
share only. 

The defendanl’appealed to the High Court on the question of the genuine¬ 
ness of the kobala, Mr. Justice Beverley was of opinion that the reasons 
given by the Subordinate Judge would have had some force had the second 
pottah been an instrument creating a new tenure between the parties, but 
seeing that the second pottah was given in place of the one lost and in corre¬ 
spondence with the kabuliat which the defendant had given, it was probable that 
this would sufficiently account for the name of plaintiff No. 1 appearing in the 
second pottah, even though he might have in the meantime sold his right there¬ 
under. He was also of opinion that the Subordinate Judge should have taken 
into consideration the fact that the person appearing at the Registration Office 
on behalf of all the'plamtiffs on the 4th August 1862, when both the second 
pottah and the koSala had been registered, was the mokhtar of all the plaintiffs; 
he therefore remanded the case for the reconsideration of the Subordinate Judge. 

The plaintiffs appealed under s. 15 of the Letters Patent. 

Baboo Jagat Chunder Banv^erjee for the Appellants contended that the case 
should not have been sent back for the reconsideration of the Subordinate 
Judge, as the latter had already clearly found as a fact that the defendant's 
kobala was not genuine. 

t*«] Baboo Bhobani Charan Dutt and Baboo Tarucknath Sen for the 
Respondent. 

of the Court was delivered by 
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Mittep, J .—The principal question in this case is, whether the kohala set 
up by the defendant, and said to have been executed by one of the plaintiffs, 
Dena Nath, in 1862, is genuine or not ? 

It is true that this is a question of fact, and the Subordinate Judge, on 
appeal, came to the conclusion that the doounjent in question was not genuine ; 
but if in second appeal it is found that certain material facts which have an 
important bearing upon the question at issue have been omitted to be consi¬ 
dered, this Court has always interfered with the decision of the loWer Appellate 
Court, even if it be on a question of fact. 

In this case the learned Judge of the Court, in his judgment, has pointed 
out certain facts which have a material bearing upon the question, whether the 
kobala is genuine or not, he has also pointed out that these facts have not 
been considered by the Subordinate Judge. That being so, we think that the 
case was properly remanded , but, under the circumstances, we think it right to 
add that the appeal will be remanded to the District Judge. This appeal will 
be dismissed with costs. 

Appeal dismissed. 


NOTES. 

[ A second appeal will he where there is a finding without any evidence to support it. or 
if the finding is based on irrelevant matters rr on a misconoeptun of what tho evidence is, 
all these being cases ot substantial errm or defect in Tpracedure (C P.C , 1908, sec 100, cl. c.).— 
14 Cal , 700 at 747 , 17 Cal , 876 . ‘i9 Bom , 1, IT Bom , 475 , 23 Gal , 179 ; 20 Bom , 
758. A second appeal will also he to impeach iegal conclusions drawn from findings of 
fact .—19 Cal , 253 , 20 Cal , 93 at 98 , 24 Cal , 826 , 21 Bom , 91 ; 9 Cal , 309 , 12 Cal., 
98,16 Cal., 650 ] 
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APPELLATE CIVIL 


The 16th April, 1885. 

PliESBNT 

Mr Justice Field and Mr. Justice Beverley, 

Laidley and others.Defendants 

versus 

Gour Gobind Sarkar.Plaintiff.' 

OccAipaiwy rights—Partnoship holding d cultivating lease—Indigo concern 
as a cultivating ryot—Bengal Act Vlll of 1869, s. 6. 

A firm owning an indigo concern, and carrying on the manufacture of indigo, took, in tho 
oolieotive naimes of Robert Watson & Co , a cultivating leas^ of certain lands, which they 
held continuously for more than twelve yivirs, cultivation ot those lands being carried out by 
the servants of the firm, and also by sub-tenants • 

Held, that the lease must be taken to be a lease to the individuals who were at the time 
of tho grant members of tho firm , and that under the oircumstanees* of tho particular case 
they had obtained an occupancy right * 

[602] Quaere, whether a right of oocupaiicv could have been obtained in this case if the 
whole of the original grantees had died, either before the completion of the twelve years of 

* Appea} from Original Decree No, 171 of 1883, against the decree of Baboo Jugad 
Bundboo Gangooly, Officiating Subordinate Judge of Moprshedabad, dated the 4th of May 
1883. 
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oooupation, or after acquiring a right of occupancy; or if it could be obtained, whether’ such 
right could, according to the custom of the locality, be transferred to persons subsequently 
admitted as members of the firm. 

The test of a ryotee lease is, whether the lease has been originally granted for the purpose 
of cultivation, and if it has been so granted, it is none the less a ryotee lease, though the lessee 
may happen subsequently to sublet 

This was a suit brought on the 30th June 1882 by one Gour Gobind 
Sarkar against the individual members of the firm of Robert Watson & Go. 
(who were set out as being J. W Laidley, T. H. Wardie for self, and as 
executor to the estate of the late J. Dalrvmple. C. B Skinner, A. Magniac, 
D. Mathewson, George McLeod, R Jardine, J. Johnstone, A, D Dallas, G. M, 
Robertson, C. H Hamilton, A Mathewson, J. M MacDonald, J. Stuart, J. R. 
Bullen-Smith, J. J. Paterson, J J. J. Keswick) to recover, with mesne profits, 
an eight-anna share of certain lands which had accreted to raehal Paraota. 

The plaintiff alleged that he was the owner of an eight-anna share of 
certain dearah lands, formed by alluvion after diluvion, of Paraota Goladoria, 
in zillah Moorshedabad, and that he had let out on lease this land to the defen¬ 
dant company m 1267 for a term of ten years, and that the defendant company 
had executed in his favour the following kabuliat. “ We, Robert Watson and 
Company, do execute this kabuliat in the year 1267 to the following effect 
You are in possession by right of inheritance of the dearah lands formed by 
alluvion after diluvion of Taruf Paraota Goladoria, together with Mozafa 
Godagaree, Shaker Mondle’s dyer and other melials appertaining to your 
mother, the late Radhamoni Dassya We applied for taking a jote pottah, a 
pottah in respect of the above dearah, consisting of about 2,488 beegahs of land 
as per measurement made by yourself, and being culturable and unculturable 
land, and land covered with water and sand, etc., a moiety of which is your 
putni right and lying between these boundaries, viz (here followed the bounda¬ 
ries). We execute this kabuliat in your favour for a term of ten years, from 
the year 1267 to 1276, and on these conditions, that we shall annually [303] 
make measurement in the month of Aughran in the presence of the 
agents of both parties, and whatever lands shall be found fit for the cultivation 
of indigo, etc., we shall hold possession by cultivation of indigo, etc., and by 
means of cultivation in, bhag-jote with the tenants, and after deduction of a 
moiety share of the co-sharer from the rent of those lands, at the annual rate 
of 11 annas 15 gundas a beegah, we shall pay the remaining moiety to you. 
If for any reason we do not cultivate the culturable lands, but keep the same 
waste, we shall not raise any objection to the realn.ation of the rent thereof. 
We shall continue to pay the rent of all culturable lands at the above rate. To 
this effect we, having received a pottah, execute this kabuliat of a temporary 
jote. 2nd Jeit 1261.” 

He further alleged that, on the expiry of this settlement, the defendant 
company again took a temporary jote settlement of the same land, for a further 
term of ten years, on the same terms, that on the expiry of this last settlement 
in 1287 he<' took khas possession of these lands, but that the defendant 
company in 1287 forcibly interfered with such possession by sowing indigo 
on this land. The defendant company on being opposed took proceed¬ 
ings under s. 530 of thTe Criminal Procedure Code, which resulted in their being 
maintained in possession, and the plaintiff thereupon brought this suit for the 
purposes set out abov6. The defendant company contended that they had 
acquired a right of occupancy in the land, and that the whole of the lands 
claimed by the plaintiff did not, appertain to mehal Paraota, but that a portion 
thereof fell withinstheir own putm mehal Obdoynugger. 
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The evidence showed that the defendant company cultivated indigo in 
bhag-jote and mj-jote , in bhag-jots, by allowing tenants to sow indigo and 
choytah, the former being taken by the defendant company, and the latter by 
the tenants , the year following this double crop, the land being let out to the 
tenants at a certain rental for other cultivating purposes, and m nij-jotc bv 
themselves cultivating indigo and letting out the land in the following year to 
the tenants for other cultivating purposes No evidence was, however, given 
connecting the persons who enteied into the kabuliat under the collective 
name of “ Eobert Watson & Co ” with the persons who were made defendants 
in the suit. 

£604] The Subordinate Judge found that the defendant company had held 
continuous possession of the dearah from 1267 up to the time of suit, paitly 
in mj-iote, partly in bhag-joie, and partly by renting the land out to tenants , 
but he held (l) that they could not, as diir-putnidais of an eight- 
anna share in the mehal, create, by taking advantage of thoir jote lease 
of the other eight-anna share of the dearah, a sub-tenure which would last after 
the extinction of their durpiitni right to the detriment of tfje putnidai , and (2) 
that they could not acquire under s 6 of Bengal Act of 1869 an occupancy 
right as tenants under themselves , (3) that inasmuch as the defendants were 
members of a firm of capitalists, tlie members of which were liable to change 
and succession, they could not by any length of time acquire an occupanc\ 
right, he therefore gave the plaintiffs a decree for khas possession of an eight- 
anna share in the lands togethei with wanUd 

Tlie defendant company apiiealed to tlie High Court. 

Mr. Bell (with him Baboo Bhohaiii Charan Datt) foi the Appellants 
contended that the case of Bai Komiil Dos'^ee v. Laidicy (I. L E, 4 Cal., 
•957) should not bo followed. Tlic lease in that case being an ijara lease, 
whilst the present lease was a cultivating lease, the observations made therefore 
by Mr Justice Jackson, regarding the right of a firm to obtain an occupancy 
right, wore obiter dicta , and also cited the case of Caiman v Kylash Chimder 
Boy Ghoivdhry (25 W, E , 117), and submitted that a firm could obtain aright 
of occupancy , and that the case of IJmqa Prosunno Ghose v, Kalidas Dut 
(9 C. L. E., 449) pointed out the test of a ryotee lease 

Baboo Guru, Das Banneijce lor the Respondent relied on the case of Bai 
Komul Dossee v. Laidley (I. L E., 4 Cal., 557) ’ 

The Judgment of the Court (so tai as is material for the purpose of this 
report) was as follows —• 

Field, J. (Bevehley, J., concurring) —It is contended that tlje defendants 
are entitled to a right of occupancy in the yellow-coloured land as to which this 
appieal has been preferred, and also in tlie eleven days coleuied white and lying 
to the west of the land coloured yellow The Subordinate (Judge has decided 
[605] against the defendants in respect of this occupancy right upon the author¬ 
ity of two cases, one of which will be found in 2£f W E , 117, and the other 
in I. L. E., 4 Cal., 957. We think that the present case is distinguishable 
from both these oases. The report of the first case ( Cannan v. Kylo^ Chunder 
Boy Chowdhry) is very brief The judgment of Macphekson, J., is as follows :— 
“ As regards the first ground of appeal, we think that thfere is nothing in it. 
It may be, or it may not be, that Mackilligan had acquired a right of occupancy 
in this land. But it is clear that the Agra Bank, which has been in possession 
only some six or seven years, cannot, merely as a transferee of Mackilligan’s 
interest and relying on his previous possession, have any right of occupancy, 
unless the Bank’s landlord has admitted that it has such a right ” In this 
passage the claim of the Agra Bank to a right of*occupancy is negatived on two 
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grounds, first, that the Bank had been in possession only six or seven years ; 
and, secondly, that being the transferee of Maokilligan’s interest, it was not 
entitled to any right of occupancy which he might have had. The learned Judge 
then proceeds : “ We are asked to declare that the Agra Bank has a right of 

occupancy as standing in the place of a certain indigo concern, which held 
this land for more than twelve years. But an ‘ indigo concern ’ or ‘ firm ' has 
no corporate or legal existence which we can recognise in a suit like this. So 
far as the question of a right of occupancy is concerned, all that we can look 
at is occupancy by particular individuals ; and as far as such occupation of 
this land goes, the present appeal fails.” The report does not show the particu¬ 
lar facts of the case, with reference to which these observations of the learned 
Judge were made. We do not know who were the persons who constituted 
the indigo concern or firm, or whether their names were upon the record, or 
whether there was any evidence to show that these persons had held for 
twelve years after tliey had obtained possession The second case is the case 
of Bai Komul Dossee v. Laidley It is clear from the pottah given at page 
958 that this was a case of an ijara lease, and that it was not like the 
present case, which is a case of a jotedari lease, that is, a cultivating lease. 
This being so, any observations that were made in the judgment in that 
[306] case with respect to the rights of a ryot were obiter dicta. Eeferring to 
the case of Caiman v Kylash Chunder Roy Chowdhry, JACKSON, J., said: “ In 
those observations we concur, and it would be impossible, we think, to hold 
that a firm or partnership could take a grant of land, and by arrangement amongst 
themselves, continuing for a series of years by changes in the partnership, hand 
over the land from one person to another under the guise of a right of occu¬ 
pancy.” These remarks are, we doubt not, quite correct as applied to the facts 
of that particular ease . but at the same time we must bear in mind that as that 
lease was an ijara lease (a lease of an interest intermediate between the 
zaraindar and the cultivator), they were obiter dicta and are not binding as a 
precedent The learned Judge proceeds " What the firm of Robert Watson d 
Co took from the zamindar in this case was not a ryot’s tenure for the 
purpose of ordinary agricultural use. It was a tract of land amounting 
to an estate to be worked by them by means of cajutal for the purpose of 
carrying out a particular speculation.” These latter observations have, in 
our opinion, no application to the fagts of the case now before us, and we 
think, therefore, that neither of the two precedents quoted is on all fours 
with the case which we have to decide. The lease in the present case runs 
as follows —(Here followed the lease as set out above) We think this 
lease is on the face of it a cultivating lease, and that this question is not 
affected by the fact that the cultivation was to be that of indigo, or that 
the lessees happened to be manufacturers of the indigo when cultivated. 
The test of a ryotee lease adopted in many decisions of this Court, and 
*now accepted by the Legislature, is whether the lease was originally 
granted for the purpose of cultivation, and if it was granted for that purpose it 
is none the less a ryotee lease, though the lessee may happen subsequently to 
sublet. W /3 think then that this lease was a cultivating lease—a lease granted 
to the lessees for the purpose of Cultivating indigo , and so long as cultivation is 
contemplated, wethihk it is immaterial whether the cultivation intended is that 
of rice, jute, indigo or other crop. But then it is said that this was a lease granted 
to the firm of Robert Watson d Go., and under such a lease particular indivi¬ 
duals cannot acquiie [307] a right of occupancy. If this lease had been drawn 
up by skilled legal agency, instead of Robert Watson & Co., there would have 
been inserted the names of the persons who then were members of that 
.partnership. But inasmuch' as the names of these persons could be 
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ascertained on the principle id nertumest quod certum reddi potest, we 
think that this must be taken to be a lease to the individuals who were 
at that time members of the firm of liohert Watson & Co. If the lessees 
happened to be Hindus or Mahomedans, we think it would have been 
impossible to contend that occupation by them for more than twelve years 
under this lease granted for the purpose of cultivation would not have conferred 
upon them a right of occupancy, there being no clause in the lease to bar the 
acquisition of that right, and we think that the same result will follow in the 
case of lessees who happen to be Englishmen engaged in the manufacture of 
indigo, seeing that they cultivated the indigo in order to manufacture it. If it had 
been pleaded that the original grantees under the lease were all of them dead, that 
they had died either before the expiry of twelve years from the commencement 
of their possession under the lease, or after a right of occupancy had been 
acquired by them by twelve years occupation , and if it were further contended 
either that the period of less than twelve years during which the original 
grantees were in possession could not he added, to the other subsequent period 
during which persons subsequently admitted as members < of the firm were in 
possession, in order to make up the statutory period of twelve years , or, again, 
that the right of occupancy acquired by the original grantees by twelve years 
possession could not be transmitted, or transferred, to persons subsequently 
admitted as members of the firm—then, in either of these cases, a question 
would have been raised which must have been tried and determined , and it 
might well have been argued that in order to make up the statutory period 
necessary to confer a right of occupancy, occupation of less than twelve years 
by the original grantees could not be added to any period of occupation by 
persons subsequently admitted as members of the firm, or, again, that a right 
of occupancy acquired by the original grantees could not be transmitted or 
transferred to persons subsequently admitted [308] as members of the firm But 
no such plea has been made, and no such question has been raised , and we think 
that we ought not to assume, in the absence of pleading and evidence, that the 
whole of the grantees of 1267 are dead , that they died either before the com¬ 
pletion of the twelve years occupation, or that, having died after acquiring a 
right of occupancy by twelve years occupation, such right could not, according 
to the custom of the locality, be tiansrnitted or transferred to persons subse¬ 
quently admitted as members of the firm In our view' of the case we think 
that the grantees under these pottahs being pottahs for cultivation, pottah of the 
nature of ryoti pottahs, could have acquired a right of occupancy There is 
nothing to show and no allegation that the original grantees who entered upon 
possession are dead, and if they have since held or cultivated (amd this culti¬ 
vation may have been by their servants, or through sub-tenants, hhag-jotedars 
and the like) they have acquired a light of occupancy ‘The facts of the two 
cases quoted to us have no similarity to the facts of the cdse with which we« 
have to deal, and we think that the law there laid down does not apply. 

We, therefore, come to the conclusion that the defendants, having been for 
more than twelve years in the occupation of this land as cultivators, have 
acquired a right of occupancy therein In thig view we must reverse so much 
of the decree of the lower Court as declares the defendants not entitled to a 
right of occupancy in the lands which have been declared to form a portion of 
the plaintiff’s estate, and we must further set aside so much of the decree of 
the Court below as awards to the plaintiff's mesne profits in respect of this land. 

- Appeal allowed m part. 

NOTES. 

[ For this case to be applied, as an instance of a firm acquiring occupancy rights, it should 
be shown that the original grant included the defendants, or, in the case of transfers and 
devolutions, that the holding is by custom assignable (19017 C. L. J., 475. 

1151 



JGGI SINGH V. 


I.L.H. 11 Cal. d09 

The circumstances at the inception of the tenancy are to be taken into oonsidoratitm 
to decide the orginal purpose of cultivation, however it may have been cultivated sub¬ 
sequently —11 Cal , 501,29 Cal 707 P. C , (1912) IG C L J 322 , 18 I C. 471 at 473. 

In 18 I C 471 (Cal.) at 473 this case has been explained as not laying down that because 
a man does not as a fact have any tenant under him he must be a raiyat whatever the nature 
of the holding , and the dicta of FieIjD J at p 505 had reference to the nature of the holding 
in the case which was a jotedart case J 

[509] APPELLATE CIVIL 


The 24th April, 1886. 

Present 

Mb Justice Tottenham and Mr. Justice Ghose. 

Jogi Singh .Defendant 

versus 

Kuni Behari Singh and another.Plaintiffs. 

Act XL of 1868, 6. 3—iAct VIII of 1859)—Suit against minor—Permission 

to friend to defend—Presumption when no permission recorded Iry Court — 
Misdescription of mmm— Guardian — Minor—Act XIV of 1882, s. 443. 

A suit was brought against a mother “ for self and as guardian of A and B, minor sons 
of C, deceased,” at a period when Act VIII of 1859 was in force. The mother had not taken 
out a certificate under Act XL of 1858, and no permission was recorded by the Court allowing 
the mother to defend on behalf of the infants under the provisions of s 3 of that Act A 
decree was made in the suit, and in execution thereof certain property belonging to A and B 
was sold and purchased b> X, the decree-holder Subsequently on A's coming of age, A and 
B,hyA as his next friend, instituted a suit against X and their mother to recover the 
property so purchased by X. 

Held, that under the provisions of Act VIII of 1859 it was not neoessary to formally 
record sanction to the mother to defend under s 3 of Act XL of 1858 , and that the fact of 
sanction having been given might be presumed by the Court, and that on the facts of the 
case such presumption was warranted 

Held, also, that though A and B were not properly described in the previous suit, it was 
a mere defect in form, and did not affect the merits of the case, being in accordance with the 
prevailing practice at the time when the suit was brought, and that there is no authority for 
saying that, when minors have been really sued, though in a wrong foim, a decree against 

them would not be valid. 

• 

The facts of this case were as follows •—On the 4th August 1871 Mussuromat 
Jhalo Koeri, who was the mother of the plaintifi^s, jointly with her deceased 
husband’s brother^ Chet Narain Singh, executed a mortgage bond in favour of 
the defendant Jogi Singh On the face of the bond it appeared that Mussummat 
Jhalo Koeri purported to Be acting “ for herself and as guardian of Kunj Behari 
Singh and Nanku Singh (the plaintiff’s), minor sons and heirs of Pheku Singh, 
deceased.’* She had not, however, taken out a certificate under Act XL of [MO] 
1858. Jogi Singh subsequentlf brought a suit on the bond, and obtained a 
decree on the 29th June 1875, m execution of which he brought to sale the 
property m dispute ha this suit, and at the execution sale purchased it himself. 
In his plaint Jogi Singh made Chet Narian Singh defendant, and also sued 
Jhalo Koeri “ fot self‘and as guardian of Kunj Behari Singh and Nanku Singh, 

* Appeal from Appellate Decree No. 364 of 1884, against the decree of W. Vemer, EJaq., 
Judge of Bbagulpore, dated the 19^ of December 1883, reversing the decree of Hafez Abdul 
Kaanm, Khan Bahadur, Subordinate Judge of that district, dated the 10th of June 1^2. 
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minor sons of Pheku Singh, deceased " , and it appeared that throughout the 
proceedings in that suit Jhalo Koeri and the minors were described in 
these terms. 

Kun] Beha|[i Singh having now attained majority, instituted this suit 
along with his brother Nanku Singh, who was still an infant, and for whom 
Kunj Behari Singh acted as next friend, against Jogi Singh, to recover their 
share of the property so purchased by him, and they made their mother Jhalo 
Koeri a party defendant. Jhalo Koeri took no part in the suit, and did not 
appear or defend. 

The plaintiffs’ case was that their mother Jhalo Koeri executed the bond 
on her own account, and that as she had not obtained a certificate under Act XL 
of 1858, she had no authority to deal with their property or bind them , that 
there was no legal necessity for the loan for which the bond was given , that 
they were not parties to Jogi Singh’s suit, and were not bound by the proceed¬ 
ings therein , and that the decree in that suit was obtained by fraud and 
collusion. Jogi Singh traversed the whole of the plaintiff's’ allegation, and 
alleged that their mother had been acting as their guardian and manager since 
the death of their father, and that he had made them parties to his suit, and 
they w'ere represented therein by her. He further contended that the suit was 
barred by limitation, inasmuch as it was brought more than one year after an 
application had been made to the Collector for transfer of names in respect of 
the share of the property in suit 

Amongst the issues the following were raised .— 

(1) Is the suit barred by one year’s limitation? 

(2) Was the decree, under which the property in suit was sold, fraudu¬ 
lently obtained by Jogi Singh ? 

(3) Was the bond of the 4th August 1871, on which the decree in 
question was passed, executed by Jhalo Koeri as guar-[811]dian of the 
plaintiffs, and was the suit instituted by Jogi Singh instituted against her 
in a similar capacity, and was tlie decree therein passed against her as such ? 

(4) Did the plaintiff's’ share, in the property pass under the sale in 
execution of the decree '> 

(5) Was the loan contracted for legal necessity ^ 

The Subordinate .ludge decided all the issues in favour of the defendant 
Jogi Singh, except that of limitation, and in the findings of fact the lower 
Appellate Court concurred. Upon the question as to whether the plaintiff's 
were parties to and properly represented in the suit instituted on the bond by 
Jogi Singh, the Subordinate Judge, after discussing at some length the following 
cases which were cited and relied on by the parties— Sherafutoollah Chowdhry 
V, Sreemutty Abedoontssa Btbee (17 W. K , 374), Komut Chunder Smv. Surbessur 
Doss Goopto (21 W. R., 298), Ilimooman Persaud Panday \*Mussamut Babooee 
Munraj Koomveree (6 Moo. I. A., 393), Ishaii Qmnder Mitter v. Buksh Ah 
Sovdagur (Marsh, p 614), Tarinee Churn Gangooly v. Watson & Co. (12 W. R., 
413), Modhoo Soodan Singh v. Bajah Prithee Bullub Paul (16 W. E., 231), 
Junghee Lall v. Sham Ball Mtsser {20 W R., 120), Makbul Alt -9. Srimath 
Masnad Bibi (3 B, L. R., 54), Buzrung Sahoy Singh v* Mussamut Mautora 
Chowdhran (22 W. R., 119), Mongula Dossec v Sharoda JQossee (20 W. R., 48); 
Mrinamoye JDabia v. Jogodishuri Dabia (I. L. R. 5 Cal., 460), Saikh Abdool 
Kureem v. Syud Jaun Ah (18 W. R., 56), Noggenfiro Chundro Miitro y. 
Sreemutty Ktshen Soondory Dassee (19 W. R , 133)—decided the question in 
favour of the defendant, also finding that no collusion or fraud had been 
practised, that there was legal necessity for the loan, and that the suit was not 
barred by limitation, and consequently dismissed the plaintiffs’ suit with costs. 
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The lower Appellate Court agreed with the Court below upon all findings 
of fact, but considering itself bound by the C5123 decisions in Sreenaram 
Mitterv, Sreemutiy Kishen Soondery Daasee (llB.L. B., 171); Mrinamoye Dahta 
V. Jogodtshun Dahia (I. L. E. 5 Cal., 450); and Durgapersa^ v. Keshopersad 
Stngh (I. L. B., 8 Cal., 666); held, that the minors were not legally represented 
in Jogi Singh’s suit, and were not bound by the decree or proceedings therein. 
That Court was, however, of opinion that so far as the wording of the plaint 
in that suit went it was sufficient under Act VIII of 1859 to constitute the 
minors defendants. 

Agreeing with the lower Court, therefore, upon the question of necessity, 
and the absence of fraud or collusion, the lower Appellate Court reversed the 
decree, holding that the plaintiffs were entitled to a decree declaring their right 
to the possession of the property in dispute on their repaying to the defendant 
Jogi Singh one-half of the consideration-money for the bond, together with 
interest up to the date when he obtained possession of the property under 
dispute. 

Against that ’decree the defendant Jogi Singh appealed to the High 
' Court, upon the ground that the decree obtained by him was binding upon 
the plaintiffs, and that his purchase was valid and could not be set 
aside; and the plaintiffs filed cross objections, contending that they were 
entitled to recover the property without repayment of any portion of the bond 
debt, and that even if liable to pay anything, all they could be legally made to 
pay was half the purchase-money paid by Jogi Singh, and not half the debt 
due on the bond as held by the Court below. 

Mr. B. E. Twidale and Baboo Anund Gopal Paht for the Appellant 

Baboo Mohesh Chiinder Chowdry and Baboo Sahgram Singh for the 
Bespondents. 

The Judgment of the High Court (Tottenham and Ghose, JJ.) was 
as follows 

This was a suit to recover possession of certain properties which were 
purchased on the 4th April 1876 by the defendant No. 1, Jogi Singh, who is the 
appellant before us, at a sale in execution of a decree The plaintiffs are the sons 
of one Pheku Singh ; one of them is a minor, and the other has attained 

majority. During their minority, Chet Narain Singh, their uncle, as also their 
mother on her own behalf and on behalf of her sons, executed a mortgage bond for 
Bs. 1,700. A decree was subsequently obtained upon that document in June 
1876, and in execution of that decree the properties in suit were sold and pur¬ 
chased by the defendant« The plaintiffs brought the present suit in January 
1882 to recover possession of their share of the properties thus sold to the 
defendant upon the ground that there was no legal necessity whatever for the 
loan contracted by the mother, that the decree was a fraudulent one, that in 
the suit in which the said decree was obtained they were no parties ; and that 
at the sale their interest in the family property did not pass. 

The dLefendant Jogi Singh denied the above allegations, and contended that 
he had acquired a valid title to the property by the purchase. 

There were several issues raised in the Court of First Instance, but they 
were all decided in favour of the defendant. That Court found that there was 
legal necessity for the loan , that both in the bond and in the suit in which the 
decree was obtained, the minors were properly described and represented; and 
that, although no formal order was recorded by the Court giving permission 
to the mother under s. 3, Act of 1858, to act for her minor sons, yet inas¬ 
much as “ she was made a defendant in the case as guardian of the minors. 
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and defended the suit as such guardian, and the Court admitted her defenoe 
and decided the case accordingly, and the said decision had become final and 
conclusive, it should be understood that the Court bad given the permission in 
question.” The Court of First Instance further found that the decree was a 
bond fide one, aiid that the defendant had acquired a good title at the sale. 

The Court of Appeal below has concurred with that of First Instance in all 
points, excepting in this, that it holds, following certain precedents quoted in 
its judgment, that inasmuch as the mother had no certificate under Act 
XL of 1858, and “ it not being apparent ” that under s 3 of that Act 
she had permission given to her to defend the suit on behalf of her minor 
sons, the minors were not represented in the said suit, and, [514] therefore, 
the decree was not binding upon them. The Judge at the same time observed 
that he was not prepared to say that, if “ unaided by decisions,” he should 
not himself concur in the conclusion of the Sub-Judge, but the “weight of 
authority ” being opposed to that view, he was of opinion that the plaintiffs 
were entitled to recover, but subject to -the payment of a moiety of the money 
found to be due under the mortgage bond aforesaid, they 'the plaintiffs) at the 
same time getting credit for the sum of Bs. 1,062-6 paid bv their mother during 
their minority. 

The defendant has appealed against the said decision upon the ground 
that the decree in execution of which the property was sold was under the 
circumstances set out in the judgment of the first Court binding upon the 
plaintiffs, and that he had acquired a valid title under his purchase. The 
plaintiffs have filed cross-objections insisting that an’ unconditional decree 
should have been given to them. 

It will be observed that the decree in execution of which the property 
was sold was made at a time when the old Procedure Code, Act VIII of 1859, 
was in force, and which did not contain a chapter like chapter XXXI which 
we have in the new Procedure Code, and which provides in s. 443 that “ where 
the defendant to a suit is a minor, the Court, on being satisfied of the fact of 
his minority, shall appoint a proper person to be guardian for the suit for 
such minor, etc , etc ” If we had to consider the pi’ovisions of the present 
Procedure Code with reference to what was done m the previous suit in regard 
to the minors, wo should feel grave doubts as to whether there was any appoint¬ 
ment of a guardian ad litem, and whether the plaintiffs were parties in that 
case. But, as we have already observed, that suit was not governed by the 
rules laid down in the Code of 1877 What we have to do in the present 
instance is to consider the provisions of tlie Procedure Code of 1859, read with 
s. 3, Act XL of 1858, and determine whetlier there was such a m’aterial defect 
in the procedure of the previous suit in regard to the minors, as to render it 
incumbent upon us to say that the minors were not properly represented, and 
that the decree passed in that suit was not binding upon them. Now, s. 3 of 
Act XL of 1858 provides that no person shall be entitled to institute or defend 
a, tsi«] suit connected with a minor’s estate, of which he claims charge until 
he shall have obtained a certificate under the Act, but that when the property 
is of small value, or for any other sufficient rmson, the Court having jurisdic¬ 
tion may allow any relative of the minor to institute or» defend a suit on his 
behalf, notwithstanding no certificate had been granted. The question then 
arises, whether, in the previous case, the present plaintiff’s mother was allowed 
by the Court in which the suit was instituted to defend it on their behalf. If 
we were prepared to hold that under the law there must be a written permission, 
we should have felt ourselves bound to hold that such a permission having not 
been recorded the minors were not represented* in that case. But we do not 
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understiand the law to be so, and in this view we are supported by a ruling of 
this Court in Aukhtl Chunder v. Tripoora Soonduree (22 W. R., 626). It is 
indeed true that in one of the oases referred to by the Judge of the Court below 
a Bivisional Bench of this Court in Mrinamoye Dabtu v. Jogodtshun Daha 
(I. L. R., 6 Cal., 460) was of opinion “ that the permission must be formally 
recorded, as it is an act of judicial discretion which is necessarily open to appeal 
but it will be observed in the first place that the suit in that in stance was governed 
by the Procedure Code of 1877 and not that of 1869 , and, in the second place, 
it was not necessary, as we understand the case, for the learned Judges who 
decided it to come to any decision upon this matter , and, in the third place, 
the unrecorded order of the Court (supposed to have been made) allowing the 
mother to appear for the minor was made, m the course of the same proceedings 
which were the subject-matter of appeal to this Court, and therefore the whole 
of the proceedings having been before this Court m appeal, the learned Judges 
were in a position to pronounce, and were authorized to pronounce, 
judgment upon the question of the, regularity or otherwise of the pro¬ 
ceedings in connection with the appearance and representation on behalf 
of the minors. All order like this is not by itself subject to appeal, but 
.if the case in which the order is made is appealed against, its propriety 
and validity may be determined by the Appellate Court. But, in the present 
instance, the action of the Court in allowing the mother to defend this 
[516] suit on behalf of her minor sons is not before us in appeal What we 
have to determine is, not whether the Court was right in allowing the mother 
to represent the minors and to defend the suit on their behalf, but whether, 
as a matter of fact, the Court did allow her to do so. Upon this matter, the 
Court of First Instance, upon a consideration of the whole of the circumstances, 
came to the conclusion that it was to be presumed that the Court did 
accord such permission to the mother. The learned Judge of the Appellate 
Court does not in any way disagree with the first Court in this conclusion, but, 
on the contrary, observes “ 1 am not prepared to say that, if unaided by 
decisions, I should not myself concur in this finding of the Sub-Judge." 

That being so, it really comes to be a question of fact, viz , whether theoon- 
elusion arrived at by both the Courts below in this matter, viz., that under the 
circumstances permission may be presumed to have been given, is erroneous in 
law. We are of opinion that the grounds upon which the Courts below have 
proceeded are such as legitimately warrant such a conclusion, and we are 
unable, nor are we called upon to disturb the same. 

Besides the case referred to above, viz., Mnnamoye Dabta v. Jogodtshun 
Dahia (I. L.'R., 5 Cal., 450), the learned Judge of the Court below has relied 
upon two decisions of the Privy Council, viz , Srmaram Mittcr v. Sreemutty 
Ktshm Soondery Dassce (11 B. L. R, 171), and Durgapershad v. Keshopersad 
Singh (I. L. R., 8 Cal., 656). 

In the first of these two cases, the suit was for setting aside two deeds for 
the adoption of a child, and it was brought against Sri Narain Mitter " for 
himself and guardian of his minor son.” The Judicial Committee, being 
evidently of opinion that the minenr was not properly described, held that the child 
was no party to the suit, and then made the following observations : " If the son 
had been made co-defondant, it would have been necessary to have a guardian 
appointed for him. If the child was adopted, his natural father was not his guar¬ 
dian. On a suit by the plaintiff to set aside the deeds upon the ground that there 
[817] had been no adoption, the plaintiff had no more authority to constitute 
the father the guardian of his son, by suing him as guardian, than the father 
wordd have had to constitute ‘the plaintiff' the guardian of the child if he had 
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sued her for a declaration that the child had been validly adopted. If the father 
really refused to give the child in adoption, because he did not desire to have 
him adopted, he was not a proper person to protect the child’s interest, or likely 
to make the best case in his behalf in a suit to declare the adoption invalid.” 
What the Judicial Committee held, was that, in the circumstances of that case, 
the defendant could not be constituted guardian of the minor, and that the 
minor was not represented by his natural father. That case is, therefore, really 
no authority for the question which the learned Judge had to decide in this 
case, and it will be observed that the remarks of the Judicial Committee were 
made in appeal against the judgment of the lower Court in the suit in which 
the minor was said to have been sued against througli his guardian. In 
the present instance, the proceedings of the suit which was instituted against 
the minors are not before us in appeal 

In the other case, namely, in the case of Durgaperskad v Keshopersad Singh 
(I L. E., 8 Cal., 656), it appears that the suit in which the ptevious decree 
was obtained was brought against the minors under tJie guardianship of botli 
their uncle and mother An 6x paric decree wasintheiiist instance passed 
against both the defendants , but subsequently, upon application by the mother, 
the Court revived the suit, but eventually struck off the name of the mother 
and did not allow her to appear as the guardian of the minors It seems to 
have been contended that the uncle was the guardian, but the Judicial Com¬ 
mittee held that he was not so, he not having obtained a certificate under s. 3, 
Act XL of 1858 No question seems to have been raised as to whether or not 
the uncle had been permitted under the proviso to s, 3 to defend the suit on 
behalf of the minors ; and, indeed, in the circumstances of that case, the 
question could not be raised. The decree was an ex parte one. There was 
no appearance at all on behalf of the minors, and therefore [318] the Court 
was not called upon at any time during the progress of the suit to exercise the 
discretion vested in it by the proviso to s 3, Act XL of 1858 That being so, 
the only question before the Judicial Committee was whether the suit was 
brought against the minor represented by a legal guardian In this view of 
the matter, it appears to us that the decision in that case does not help us in 
deciding the questions raised on the present occasion 

Being of opinion, as already expressed, that s 3 of Act XL of 1858 does 
not require any written order allowing the next friend to sue or defend a suit 
on behalf of the minor, and that the Courts below have rightly found that such 
a permission might be presumed m this case, we cannot but hold that the 
minors were duly represented in the previous suit, and are therefore bound by 
the result thereof. And we mav observe that the view which ^e take of this 
matter accords with that expressed by the Allahaliad Jligh Court in Kedat 
Nath V. Debt Din (I. L. E., 4 All., 165). 

There is one other point that we think we ought to notice. It'was a 
point that was raised by the learned vakeel for tht* respondent, viz., that the 
minors were not properly described in the previous suit. This is indeed true , 
but this was merely a defect in form—a defect which does not, in qur opinion, 
affect the true merits of the case The description that was given of the 
minors was in accordance with the prevailing practice at »the time when that 
suit was brought; and we agree in the view expressed by a Divisional Bench 
of this Court in holding “ that there is no authority for saying that w'here the 
minors have been really sued, though in a wrong form,*a decree against them 
would not be valid ”—Grtsh Chnndei Mookerjee v. Miller (3 C L E., 17). 
See also Komul Ghunder Sen v, Swbessur Doss Goopto (21 W. E., 298). The 
decree against the minors was obtained, and tlfe sale took place in execution 
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in the year 1876, and we think it would not be right, after this length of time, 
to unrip all that has taken place, and disturb the title which the defendant 
acquired so many years ago. 

[3193 Upon ^1 these considerations we are of opinion that the decree of 
the lower Court should be set aside, and that of the first Court restored, with 
costs. 

- Appeal allowed. 

NOTES. 

[If a minor is properly represented in a suit or procooding b> a next friend or guardian, 
the minor is bound by the decree even though the next friend is not formally appointed by 
the Court11 Cal., 509 ; 14 Gal , 159, at 162, F.B. 

In the recent case of 36 Mad., 295, where the question related to compromise, the Privy 
Council held that the formalities of the C. P. C., when a minor is a party to the suit, are 
imperative. 

A suit instituted by a minor without a next friend is merely an irregularity which can 
be waived by the conduct of the defendant—19 Mad , 127 ; but not so in the case of a minor 
being sued without a guardian , it is a nullity :—24 Cal , 25 : 24 All. 383 , 28 All. 137 ; 12 
Bom 18.] 

[ il Cal. 519 ) 

APPELLATE CIVIL. 

The 29th April, 1885. 

Present; 

Mr. Justice McDonell and Mr. Justice Macphebson. 

Lai Mahomed.Defendant 

versus 

Kallanus.Plaintiff.' 

Evidence—Estoppel oj tenant—Act I of 1872, s. 116—Derivative title. 

A, a ryot, being in possession of a certain holding, executed a IcnAuItaf regarding this 
holding in favour of B (who claimed the land, in which the holding was included, under a 
derivative title from the last owner), and paid rent to B thereunder. 

Held, that A was not estopped by s 116 of the Evidence Act from disputing B's title. 

The words “ at the beginning of the tenancy ” in s 116 t of Act T of 1872 only apply to 
cases in which tenants arp put into possession of the tenancy by the person to whom they 
have attorned, and not to oases in which the tenants have previously been in possession. 

This was a suit for arrears of rent. 

The plaintiff alleged that he had obtained an tjara pottah for ten years, 
from Kartick J.287, of an eight-anna share in a certain raouziah from Mahomed 
Ismail, Mahomed Eayaahin, Shamshenessar Bibi, Azizanessa Bibi and Shaban 
Bibi. That one Sheikh Lai Mahomed had, subsequently to the execution of 
the ijara pottah, executed in Baishakh 1288 a kabuhat for three years on 
account of a certain jote in this mouzah, which 3 ote had formerly been held 
by Sbeikh Lai Mahomed udder Mahomed Ismail, and that the rent of thisjoic 
being in arrears, he brought this suit for the purpose above mentioned. 

* Appoaf from Appellate Decree ^o. 2222 of 1883, against the decree of Baboo Parbati 
Ooomar Mitter, First Subordinate Judge of Mymensingh, dated the 18th July 1883, reversing 
the decree of Baboo HarT Nath Rai, Munsiff of Bazitpore, dated the 14th of February 1883. 

t [See. 116 —No tdliant of immoveable property, or person claiming through such 
tenant, shall, during the continuance of the tenancy, be permit- 
Estoppel of tenant. , ted to deny that the landlord of such tenant had, at the begin¬ 
ning of the tenancy, a title to such immoveable property ; and 
no person who came upon any immoveable property by the license of the person in possession 
thereof shall be ^rmitted to deny that such person had a title to such po.sseB8ion at the 
time when st^oh license was given.] * 
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The defendant denied that the persons underwhom the plaintiff claimed had 
had any right in the mouzah, and stated that he had never paid rent to any of 
them. He further stated that one Ekram Hossain was originally the owner of an 
eleven-anna share in this mouzah, and that he had paid rent to him for the 
land for [920] which rent was now claimed, and that after Ekram’s death he 
had paid rent to Soorja Mia and other heirs of Ekram Hossam ; that Mahomed 
Ismail and certain others of the heirs of Ekram Hossain had been deprived of 
their share in the estate by a deed of rmmangsapait a, and, althqugh they had 
since attempted to get possession, they have failed to do so. He further 
stated that he had executed the kabuhat under coercion. 

The only issue framed was whether or no the kabuhat had been executed 
under coercion. 

The evidence showed that the defendant had formerly paid rent to Ekram 
Hossain, and after his death to Soorja Mia and other heirs of Ekram Hossain, 
but that since the execution of the kabuhat it was admitted that he had paid 
rent to the plaintiff'; that in 1287 the plaintiff had built his sudder cutoherry 
on the premises in dispute, and had forcibly compelled the defendant and 
others to come and execute kabuhats The plaintiff gave certain evidence 
denying that coercion had been used 

The Munsiff’ considered that no issue regarding title to the land ought to be 
raised, section 116 of the Evidence Act precluding the defendant from disputing 
the plaintiff’s title, the defendant having admitted the execution of the kabuhat 
and the subsequent payment of rent under it, and that the only question to be 
decided was whether or no the kabuhat had been obtained by coercion , and as 
to this he held that, taking into consideration the terms which were imported 
into the kabuhat, and the evidence given by the defendant as to the means 
employed in getting the kalmhat, and the unreliable evidence given by the 
plaintiff in contradiction, coercion had been proved, and he, therefore, dismissed 
the plaintiff’s suit. 

The plaintiff appealed to the Subordinate Judge, who held that the defen¬ 
dant having admitted execution of tlje kalmhat, the onus was upon him to prove 
that coercion was used , that there was no reliable evidence to show that the 
kabuhat was obtained by coercion, and that supposing even that there had 
been, this fact would not make the kabuhat void, ’as the defendant had 
ratified the contract by paying rent to the plaintiff, and after further stating 
that there appeared to be a dispute as to the title to the land between the 
plaintiff and one Soorja Mia, to whose [521] side the defendant had been 
gained oyer, he decided that, as tlie defendant had attorned to the plaintiff, he 
was liable to pay the rent sued for until such time as it might be established 
that Soorja Mia had a better title than the plaintiff ’He therefore allowed 
the appeal. '* 

The defendant appealed to the High Court. ^ 

Mr. Philhps (with him Baboo Grish Chunder Ghowdhry) for the appellant. 
The question of previous payments of rent to the plaintiff was not raised in any 
issue, and the lower Court ought not to have decided on this point without 
receiving rebutting evidence from the defendant, the Courts below were wrong 
in not allowing the defendant to prove the title of the persons set up by him. not¬ 
withstanding the execution of the kabuhat in favour of the plaintiff who claimed 
under a derivative title; Lodai Mollah v. Kally Dass Boy (I. L B., 8 Cal, 238); 
I am not estopped from setting up a derivative title. 

Baboo Mohtny Mohun Doss (with him Baboo Bash Behan Ohose) for the 
respondent.—The case of Protap Chunder 'Boy Chowdhry v. Jogendro 
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Chunder Ghose (4 C. L., R., 168) shows that such questions of title cannot be 
raised in rent suits. When a person has been in possession of land by receiv¬ 
ing rents or by any acknowledgment of his position as a landlord, such person 
would, apart from any question of his title to the property, have a right to 
claim rent from his ryot. See Bhyro Singh v. Bajah Leelanund Stngh Baha~ 
door (21 W. R., 163). The defendant is estopped from disputing our title—see 
s. 116 of the Evidence Act, and the classification of estoppels there given is 
not exhaustive. The other side would confine estoppel as between the tenant 
and the person who has let him into possession, but I say the doctrine is much 
wider. 

Mr. Phillips in reply.—I concede we admitted that we paid rent to the 
plaintiff after the kahuhat, but I say the admission does not amount to an 
estoppel, the case of Bhyro Singh v. Raja Leelanund Singh Bahadoor does not 
apply, as it is no authority C322J on the construction of the Evidence Act, 
the case being decided in the Court of First Instance before the Evidence Act came 
into force With regard to the question whether there are rules of estoppel 
outside the Evidence Act, see Ganges Manufacturing Co. v. Soorujmull (I L. R., 
5 Cal., 669), which shows that where the estoppel is pleaded as estopping a 
person from giving particular evidence, the only rules of estoppel are those laid 
down in the Evidence Act, but that all rules of estoppel were not of course rules 
of evidence 

Here, however, we have a particular section, viz., s. 116, which applies to 
such an estoppel as arises in the present case; for the only question here is 
whether my client is entitled to give evidence on a certain point It is 
clear that a derivative title may be disputed ; the words “ the beginning of his 
tenancy ” in s. 116 mean the beginning of the tenant’s tenancy and not the 
introduction of a new landlord 

The case of Cornish v. Searell (8 B & C, 471) was the case of a 
person without any title coming forward and getting a tenant to execute a 
lease, and the whole of the argument there turns on his being in possession and 
not on his being let into possession , that case is on all fours with the present. 
Hall V Butter (4 C. L. R., 168) favours my contention, that the beginning of the 
tenancy means the creation of the tenancy originally There is no question 
here of attornment, it is one of agreement The case of Protab Chunder Boy 
Chowdhry v. JogendrotChunder Ghose (10 A & E., 204) should be considered 
in two portions (l) as concerning the right of an intervenor setting up his 
title ; and (2) whether the original defendant had a good defence to the suit. 
In deciding the case, the second matter, the intervenor, was put out of the 
question, and therefore the question of title went out with him , and it seems 
to me that the case merely decides that a defendant will not be allowed on 
appeal to shift his case, and that when this is done the Courts will not inter¬ 
fere. But here we^eek to raise the question of title ourselves , there is no 
intervenor in this case. There seems no estoppel against disputing a deri¬ 
vative title, admitting derivation of title, one may set up the fact that 
[S38] your original landlord’s title is forfeited, and set up another, and in such 
a case the^estoppel would be to the plaintiff. 

Judgment of the Court (McDonell and Macpherson, JJ.) was as 
follows:— ' 

This suit w'as brought to recover arrears of rent based on a kodmliat. 
The defendant admitted having given the kahuhat, but stated that he had done 
so under coercion. He also raised the further defence that at the time when 
the kahuhat was executed the plaintiff had no title to the share claimed by 
him. The Munsiff was of opinion that under s. 116 of the Evidence”Act the 
defendant could not, if the kalMliai stood, deny the! plaintiff’s title. OiSo he 
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confined himself to the simple issue as to whether the kahuliat was obtained 
by coercion or not, and finding, for the reasons given in his judgment, that it 
was so obtained, he dismissed the plaintiff’s suit. The Subordinate Judge, on 
appeal, held that the evidence to prove coercion was not reliable, and that the 
defendant could not avoid the contract, as he had ratified it by paying rent. 
He, therefore, reversed the Mansiff’s judgment and decreed the plaintiff’s suit. 

In second appeal it was urged before us that by giving the kahuliat the 
defendant was not estopped from showing that the plaintiff had no title, and 
that the lower Appellate Court ought to have allowed the defendant to prove 
the title of the persons set up by him, notwithstanding the execution of the 
kahuliat in favour of the plaintiff who claims under a derivative title. We 
consider that, upon the facts found, the defendant is not estopped by s. 116 of 
the Evidence Act, from denying the plaintiff’s title. The words “ at the begin¬ 
ning of the tenancy ” in that section can only apply to cases in which the 
tenants are put into possession of the tenancy by the person to whom they 
have attorned, and not to a case like the present where the tenants have pre¬ 
viously been in possession. Possession in this case was really from the ryot 
defendant to the plaintiff, and not from the plaintiff to the defendant. Further, 
it cannot be said that there was any such contract between the parties as would 
estop the defendant from denying the plaintiff’s title inasmuch as no consider¬ 
ation was given. Had the plaintiff inducted the defendant into possession, 
the giving of the possession would have been the [924] consideration, but 
the defendant was in possession befor^, and all that, he did was to give a 
kahuliat to a person claiming a derivative title from the last owner. This 
title the defendant now wishes to dispute, and we think that he is entitled to 
do so We, therefore, set aside the judgment of the Subordinate Judge, and 
direct that the case be remanded to the Munsiff to allow the defendant an 
opportunity of proving the title of the persons set up by him. Each party 
will be allowed to adduce fresh evidence, but the onus of proving this will, of 
course, lie upon the defendant. The costs of this appeal will follow the result. 

Case remanded. 


NOTES. 

[A tenant who being already in poisossion, attorned to another, is not estopped from im- 
peaohing the title of that other .—11 Cal , .519 ; (cited in 17 Mad , 276) ; 12 G. L. J., 428 at 
432 ; but in (1903) 7 C W. N., 596 it was pointed out, after fully di.scussmg this case, that it 
IB no authority for the proposition that the learned Judges intended to lay dawn that a person 
in occupation of land may select his rent-receiver and execute a solemn agreement promising 
to pay him rent and pay him rent for a time with full knowledge that he had no right to the 
land and thereafter at any time decline to pay him rent pleading vi^nt of title in him and 
without attempting to show any other circumstances which would invalidate the contract of 
tenancy. See also Carlton v. Bowcock (1884) 51 L. T., 659. 

So also in Serjeant v. Nash, Field & Co (1903) 2 K. B. 80i, Lord Justice STIRLING ob¬ 
served, that payment of rent by the plaintiff to a person by whom he was not 1^ into posses¬ 
sion did not create an estoppel, but was simply in the nature of an admission which might be 
explained. . 

Although the rule appears to be as above stated, as regards the diflerence created by the 
fact of possession, see the acute criticism in Franklin v. Merida (35 California 568) quoted 
in extenao in Bigelow on Estoppel (1913), sixth Edn., p. 570 et aeq. (foot-note),] 
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OBIGINAL CIVIL. 

The 16th Apnl, 1885, 

Pbesent: 

Mr. Justice Wilson. 

All Serang and others.Plaintiffs 

versus 

Beadon.Defendant. 

Detention in jail—Suit by thirteen persons jointly for damages for detention — 
Plaint taken off the file—Causes of action. Joinder of—Separate 
causes of action — Practice—Act XIV of 1882, s. 26. 

Thirteen persons who had been committed to jail under one warrant, and for the same, 
pfience, jointly sued the Supeiintendent of the Presidency Jail for their wrongful detention 
in jail after the term of imprisonment to which they had been sentenced bad expired, claim¬ 
ing Bs. 2,600 as damages. 

The defendant applied to have the plaint taken off the file on the ground that the plaintiffs 
had improperly joined in one suit several distinct and separate causes of action belonging to 
them as separate individuals. 

Held, that the plaint must be taken oQ ^he file. 

This was an application on notice to the plaintiff for an order that the plaint 
in the above suit should be taken off the file, on the ground that the plaintiffs 
had improperly joined in the same suit several distinct and separate causes of 
action belonging to them as separate individuals. 

The plaintiffs (13 in number) on the 8th January 1884 were engaged as 
firemen on board the steamer Ellora, and Iiad been prosecuted in the Chief 
Presidency Magistrate’s Court, at the instance of the agents of the steamer, for 
desertion from the Ellora, and on the 16th April 1884 were convicted therefor 
and [525] sentenced to one month’s rigorous imprisonment and forfeiture of 
ail wages. , 

On the 25th April 1884 the prisoners obtained a rule in the High Court, 
calling upon the agents to show cause why the sentence passed by the Presi¬ 
dency Magistrate should not be set aside, on the ground that there was no legal 
evidence of desertion , and that the official books, as required by the Indian 
Merchant Act, 1859, had not been produced at the trial, a rule nisi was granted, 
and the prisoners permitted to find bail on sufficient security. On the same 
day an application Jor bail was made to the Presidency Magistrate, and he, on 
the 26th, directed the Superintendent of the Presidency Jail to bring up the 
prisoners before him, and ffxed the amount of bail at Rs. 200 for each prisoner. 
The prisoners were unable to furnish this security, and were kept eight days 
in custody at the thanna, and were then sent back to the Jail on the 5th May 
1884. On the 30th April 1884 the rule, having been argued, was discharged. 

The terra for winch the prisoners were sentenced expired on the 5th May 
1884, but the prisoners were not released on that date; the Superintendent of 
the Jail being of opinion that the eight days during which the prisoners had 
been removed from the jail could not be counted in calculating the term of 
imprisonment. 

The prisoners thereupon applied to the High Court on the 16th May for 
tneir discharge from custody, and obtained a rule nisi, calling upon the Chief 
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Presidency Magistrate or the Crown to show cause why they should not be 
released, which rule was made returnable by 4 f.m. on the same day. Before 
this rule came on to be heard, the prisoners were, however, released, although 
later in the day the rule was made absolute. 

On the 9th March 1885 the 13 persons, who had been imprisoned jointly, 
brought a suit against the Superintendent of the Presidency Jail, after due 
notice, for their wrongful detention in jail, claiming Bs. 2,600 as damages. 
The plaint was duly admitted in Court, and the suit set down in the remanet 
board. 

The defendant thereupon applied to have the plaint taken off the file on 
the grounds above set out. 

The Officiating Standing Counsel {Mr. Bonnerjee) for the Defendant con¬ 
tended that the plaintiffs could not jointly bring [5261 the suit; and that s. 26 
of Act XIV of 1882 was not applicable to the plaintiffs’ case, inasmuch as 
although sent to jail under the same warrant and for the same offence, they 
had not the same cause of action ; that each of the plaintiffs might have possi¬ 
bly a separate cause of action, but in such case (the damages claimed being 
Rs. 2,600, which, if divided amongst the 13 plaintiffs, would give to each 
Bs. 200), the suit would have to be brought in the Small Cause Court. 

Wilson, J. —I had some doubts in admitting the plaint, but having 
regard to my recollection of the case of Booth v. Briscoe (L. R., 2 Q. B. D., 496) 
1 thought it safer to admit it. 

Mr. Bonnerjee cited and distinguished Booth v. Briscoe. 

Mr. Braunfeld for the Plaintiffs contended that the suit was rightly framed, 
the prisoners having been charged, tried, convicted and committed to jail 
together; that they had incurred expenses together in obtaining their release, 
that had the suits been brought separately there would have been a multiplicity 
of suits, which it was the policy of the law to avoid, and in all probability the 
defendant would have applied to consolidate them, and cited Coryton v. Lithe^ 
bye (2 Saund. Pt. I, p. 115), Barratt v. Collins (10 Moo. J. B., 446), Booth v. 
Briscoe (L. R., 2 Q. B. D., 496;. 

Wilson, J. considered that there was nothing to justify the plaintiffs 
thus joining in one suit, seeing that their causes of action, though similar in 
nature, were in fact distinct and separate. He, therefore, directed the plaint to 
be taken off the file. 

Attorney for the Plaintiff' Mr. Cockoell Smith. 

Attorney for the Defendant: Mr. B. L. Upton. , 


NOTES. 

• 

£ Mr. Hukm Cfhand m his Civil Procedure (1900), Vol I, p 379, remarks . “ The headnote 
of the case observes that they (the plaintiffs) were oven committed to jail under one warrant, 
but there is nothing in the Report itself to boar that out, and the point would be immaterial 
unless the act of detention wore deemed to be one ’’ 

Under the C.P.C., 1882, there was formerly a difference of opinion as regard* the mean¬ 
ing of ‘ cause of action ’ with reference to misjoinder <lf plaintiffs , but the decisions tended 
towards the view of the Calcutta High Court.—34 Cal , 662 11 C.W N., 688,22 Cal , 833, 
26 Mad., 647 ; 26 Bom., 259 ; 18 All., 432,6 I C , 15 (Mad ). , 

The C.P.C., 1908, 0 1, r. 1 now enacts that “ all persons may be joined in one suit as 
plaintiffs in whom any right to relief m respect of or arising out of the same act or transac¬ 
tion or series of acts or transactions is alleged to exist, whether jointly, severally, or in the 
alternative, where, if such persons brought separate suits, any common question of fact or law 
would arise.” This is m accordance with the new English rules. 

Under the C.P.C , 1908, this case cannot be deemed'bad for misjoinder.] 
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The 7th May, 168S. 

Present: 

Mb. Justice Nobbis. 

Shamsonnessa Begum.Judgmmit-creditor 

versus 

Anne Lore.Judgment-debtor. 

Warrant of arrest—Imprisonment in jail not named in warrant — Belease — 
Civil Procedure Code—Act XIV of 1882, ss. 336, 337. 

A Shorifi’s officer, of his own motion, delivered over to the officer in charge of the 
Alipore Jail, a judgment-debtor who had been duly committed to the Presidency Jail. 

Held, that the imprisonment was unlawful, that the delivery over to the officer in 
charge of the Alipore Jail amounted to a release ; and that the prisoner was entitled there¬ 
fore to be discharged. 

In this case one Anne Love was arrested on the 2nd May 1885 in execution 
of a decree obtained by one Shamsonnessa Begum against her as the executrix 
of her late husband. 

The 2nd of May b^eing a day on which the Original Side of the Court was 
closed, the Sheriff’s ofheer took the judgment-debtor at once to the Presidency 
Jail; the warder, however, refused to receive the judgment-debtor (his reason 
being that female prisoners were not admitted to the Presidency Jail) and she 
was thereupon taken to the Bussa Jail for females, but it being found on 
arrival that that institution was closed, she was taken to, and placed in, the 
Alipore Jail in the 24-Pergunnahs. 

The judgment-debtor remained in custody in the Alipore Jail until the 4th 
May, when she was brought up before the Court for committal in accordance 
with s. 336 of the Code of Civil Procedure. Mr. Justice NoBBIS directed she 
should be discharged from custody on finding security to the satisfaction of the 
Registrar , this, however, she was unable to do, and she was therefore com¬ 
mitted to the Presidency Jail. The warrant, as drawn, was in the usual form, 
and was addressed to the Sheritt of the town of Calcutta and to the Superin¬ 
tendent of the Presidency Jail, directing the former personage to take and 
convey the judgment-debtor to the Presidency Jail, and the latter to receive 
and keep her there in safe custody until satisfaction of the decree 

The Sheriff’s oflBcer then took the judgment-debtor back to the Alipore 
Jail, delivered her cfver to the jail authorities, and deposited diet-money with the 
jailor. On the 6th May Mr. Handley [528] applied to the Court for a writ of 
a habeas corpus, direct^ to the Superintendent of the Presidency Jail. The 
Superintendent of the Jail, in accordance with this writ, produced the 
judgment-debtor on the 7th May,before Mr. Justice NoBBIS. 

He was then examined, and stated that for the purposes of the above order 
he had obtained the person of the judgment-debtor from the Superintendent of 
the Alipore Jail; that under a direction received from Government in the form 
a circular order, fenjales were never received at the Presidency Jail, but 
were taken to the Bussa Jail; that this latter Jail bad lately been abolished ; 
that no diet-money had been received at the Presidency Jail on account of 
Anne Love. • 
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Mr. Handley submitted that the judgment-debtor was entitled to be 
discharged from custody, as she had been illegally detained in a jail outside 
the jurisdiction of the Court in direct contravention to the terms of the warrant, 
and as no diet-money had been deposited with the Jailor of the Presidency 
Jail. 

Baboo Nemye Chum Bose for the Judgment-creditor. 

NorriSi J. —In this case W. N, Love, also called Anne Love, was arrested 
on Saturday last by Brown, the Sheriff’s officer, under a warrant issued 
out of this Court, dated the 2nd of May 1885. She was arrested on Saturday, 
the 2nd of May, and in consequence of the Court not sitting at the time of the 
arrest, she was, according to Brown’s statement, taken to the Presidency Jail. 
Brown says he showed the warrant to the warder, and the warder refused to 
receive the prisoner ; that he then went to the Bussa Jail, that he found 
that the Bussa Jail had ceased to exist, and he then took the prisoner to the 
Alipore Jail where she remained till Monday. 

The warder says the warrant was not shown to him, and that there was 
no refusal on his part, or on the part of any other person, to receive the 
prisoner. 

Anne Love was produced here on Monday, the 4th instant, and under 
s. 336 I directed that on her giving security for the sum of Bs. 1,800 to the 
satisfaction of the Begistrar to appear when called upon, and to apply within 
one month to be declared an insolvent, she should be released from arrest, and 
[5293 failing her giving security 1 directed, as 1 was. bound to do, that she 
should be taken to the Presidency Jail. 

She went before the Begistrar and was unable to furnish security for the 
* sum of Bs. 1,800 to his satisfaction. Thereupon a warrant under the seal of the 
Court was made out and signed by him. 

It is directed to the Sheriff and to the Superintendent of the Presidency 
Jail, and is as follows. “ Whereas W. N. Love, also called Anne Love, has 

been brought before Her Majesty’s High Court of Judicature at Fort William 
in Bengal this 4th day of May one thousand eight hundred and eighty-five, 
under a warrant in execution of a decree which was made and pronounced by 
the said Court on the eighteenth day of September one thousand eight hundred 
and eighty-four in a suit wherein Shamsonnessa Begum is plaintiff, and Anne 
Love, the widow and heiress and executrix of the last will and testament of 
William Nicholas Love, deceased, is defendant, and by which decree it was order¬ 
ed that the said defendant should pay to the plaintiff the sum of Bs. 1,606-6 for 
certain taxed costs, and also the sum of Es. 91 for costs of execution, besides 
Sheriff’s fees and charges ; and whereas the said W. N. Love, also called Anne 
Love, has not obeyed the decree, nor has satisfied the said Court that she is enti¬ 
tled to discharge from custody under the provisions in that Behalf of Act XIV of 
1882. These are therefore to will and require you thp said Sheriff to take the said 
W. N. Love, also called Anne Love, and to carry and convey her forthwith to the 
said ‘ Jail’ (that is, the Presidency Jail) under safe and secure conduct. And you, 
the said Superintendent aforesaid, are hereby ip Her Majesty’s nam^command- 
ed and required to take and receive the said W. N. Ixwe, also called Anne 
Love, into the jail, and keep her imprisoned therein unt^ the said decree shall 
be fully satisfied, or the said W. N. Love, also called Anne Love, shall be 
otherwise entitled to be released according to the tern^s and provisions of the 
said Act relating to the execution of decrees by imprisonment. And the said 
Court does hereby fix four annas per diem as the rate of the monthly allowance 
for the subsistence of the said W. N. Love, also called Anne Love, during 
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her confinement under this warrant of commitment. Witness SirBiCHABD 
Csso] Gabth, Knight, Chief Justice, at Fort William aforesaid, the 4th day of 
May in the year of our Lord one thousand eight hundred and eighty-five.*’ 

Now the Sheriff's officer, instead of taking the prisoner to the Presidency 
Jail as he was commanded to do, of his own motion, because the officer in 
charge of the Presidency Jail had on the previous Saturday refused to receive 
her for intermediate custody, took her to the Alipore Jail, and there delivered 
her with thp warrant to the officer in charge of the Alipore Jail. 1 am of 
opinion that his duty was to take her to the Presidency Jail and leave her 
there. The Superintendent of the Presidency Jail may, under the orders of 
Government, have taken such course as he may have been authorized to take 
with reference to her custody, but the Sheriff’s officer’s duty was to do as he 
was commanded to do. He had no authority to take her out of the jurisdiction, 
and leave her in the custody of the Superintendent of the Alipore Jail. She 
was in unlawful imprisonment from the time she was delivered to the Alipore 
Jail, and I am of opinion that when the Sheriff’s officer delivered her to the 
Superintendent of the Alipore Jail, she was in fact released, and I direct her to 
be discharged. 

Attorney for Applicant: Mr. H. H. Eemfnj. 


NOTES. 

[ Compare with this 29 Cal., 286=6 C. W. N , 254 where the Court’s jurisdiction to 
order coniinemant in a jail outside its jurisdiction was in question ] 

[ 11 CaL 580 ] 

CKIMINAL APPELLATE. 

The 29th April, 1885. 

Pbesent. 

Me. Justice Peinsep and Mr. Justice Pigot. 

Mehter Ali and others.Appellants 

versus 

Qupen-Empress.Respondent.' 

Enhancement of sentence on appeal—Criminal Procedute Code—Act X 
of 1882, ss. 423, 439—Penal Code, s. 330. 

A head constable was convicted under s 330 of the Penal Code, and at a trial before a 
Sessions Judge sentenced to four months simple imprisonment, the prisoner appealed. The 
High Court, in dismissing the appeal, directed, as a Court of Revision, that the sentence 
passed should be enhanr.ed 

[SSI] Four persons, viz., Mannu Lall, Sub-Inspector, Mehter Ali, Head 
Constable, Hussen Buksh,' Constable, and Ameer Buksh, Constable, were 
charged under s. 330 of the Penal Code with having voluntarily caused hurt to 
certain persons m order to extort^ confessions from them, which might lead to 
the detection of the ^murder of one Mussamut Dhuri. The Sessions Judge, 
differing from both assessors, found that Mannu Lall and Mehter Ali were 
guilty under s. 330 of the Penal Code, and sentenced Mannu Lall to simple 
imprisonment for one year, and Mehter Ali to simple imprisonment for four 
months; he, also concurring with one of the assessors, found that Hussen 

* Criminal Appeal No. 220 of 1885, against the order passed by J. Pratt, Esq., OfBciating 
Sessions Judge of Pnrneah, dated the 11th March 1885, 
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Buksh and Ameer Buksh were also guilty under s. 330 of the Penal Code, and 
sentenced them to two years rigorous imprisonment. 

The prisoners appealed to the High Court. 

Baboo Bmdo Nath Dutt for Mehter Ali. The other prisoners were 
unrepresented. 

The Officiating Deputy Legal Remembrancer (Mr. Lnth) for the Crown. 

The Jad^ment of the Court was delivered by 

Prinsep, J. —As regards the two constables, the evidence leaves no doubt 
in our minds with regard to the correctness of the order of the Sessions Judge 
convicting them, under s. 330 of the Penal Code, of having caused hurt to 
certain persons, accused of murder of Mussamut Dhuri with the intention of 
extorting confessions from them. 

As regards the other appellant, Mehter Ali, who occupied a somewhat 
higher position, being a head constable, it is argued that the evidence on the 
record does not amount to actual proof that he himself caused any such hurt to 
any of these persons. In support of this contention our attention has been 
drawn to some discrepancies in the evidence on the record, and especially on 
comparison of the evidence given by the principal witnesses at the trial with 
statements made at the various preliminary stages of the proceedings. These 
discrepancies, however, do not affect the general character of the evidence. 
The evidence is clear that false confessions were obtained from these persons 
who were arrested by the Police on suspicion of having murdered the [S32] 
woman Dhuri, and that these false confessions werer the result of violence 
toward these persons openly caused by the two constables as well as of illegal 
detention in Police custody beyond the period prescribed by law. The appellant 
head constable was for some days in charge of the Police investigation, and 
the superior officer of these constables when openly using violence to the 
prisoners in their custody, and he was throughout in the immediate neighbour¬ 
hood of the places where this violence was used, and in constant company 
with the constables. We find ourselves, therefore, unable to come to any 
conclusion, but that he was not only cognizant of those assaults, but he was 
an accomplice in them, and in the illegal detention as the means by which he 
intended to obtain false confessions. We, therefore, think that there are no 
reasonable grounds for questioning the correctness of *the conviction of the 
head constable Mehter Ali. 

In sentencing the head constable to four months simple imprisonment, it 
would seem that the Sessions Judge had before him the fact that he had found 
that there was a superior officer also engaged in the investigation, and in his 
opinion more culpable than the head constable. We have not before us the 
case of the Sub-Inspector, and we desire to express no opinipn regarding it; but 
even in the view taken by tbe Sessions Judge, we think that this sentence is 
altogether inadequate, and therefore, in dismissing »the appeal of Mehter Ali, 
we direct, as a Court of Revision, that in lieu of the sentence passed by tbe 
Sessions Judge, he be sentenced to six months rigorous imprisonment calcu¬ 
lated from the date of the sentence of the Sessions Court. 

The appeals of the two constables are dismissed. » 

- Appeals dismissed. 

NOTES. 

£ The High Court has power while hearing an appeal, as a Court of revision, to enhance 
the sentence 11 Cal., 630 ; 10 Bom., 254, even so as to alter its nature, 6 All., 622 (P.B.); 
See also (1889) P. B. Cr., 7 ; (1898) P. R. Cr., 17 (F.B.)J 
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[888] APPELLATE CIVIL. 

The 81st March, 1885. 

Present: 

Sib Bichabd Gabth, Kt., Chief Justice, and Mb. Justice McDonbll. 


Mohamaya Goopta and others.Plaintiffs 

versus 

Nilmadhab Rai.Defendant,* 

Notice to quit or pay an enhanced rent — Tioo-fold claim, both for 
rent and ejectment, not sustainable—Decree for rent and ejectment— 
Bengal Act VIII of 1869, s. 14 

Where A, after notice to his tenants to pay rent at an enhanced rate from the commence¬ 
ment of the ensuing year or quit, brought .a suit in which ho prayed for a higher rate of 
rent or ejectment in the alternative . held, that in such a suit the plaintiff could not insist 
upon a two-fold claim for both rent and ejectment, nor obtain a decree for rent for the first 
quarter and ejectment thereafter 

It is doubtful whether a notice in the alternative form to pay enhanced rent from a 
certain day or quit is a good notice Janoo Mundur v. Bnjo Sttigh (‘22 W. R., 518) doubted. 

In this suit, instituted on the 17th Bhadro 1288 (iat September 1881), 
the plaintiffs not only claimed rent for the last quarter of 1287 B. S., 
at the rate of Rs. 14-4 per annum, but on the basis of a notice, calling upon 
their tenant either to quit the holding or pay rent at the enhanced rate of 
Rs. 43 per annum from the beginning of the year 1288 B. S., also prayed for 
enhanced rent for the first quarter of 1288 B. S., and failing that, for kluis 
possession of the holding and ejectment of the defendant The Munsiff found the 
notice proved and gave the plaintiff a decree at the old rate up to the end of the 
first quarter of 1288 B. S. On appeal, the District Judge observed ; “A re¬ 
ference to the notice will show that it is really a notice to quit the land 
from the beginning of the year 1288 B. S., and, in the event of the [884] 
defendant not complying with this requisition, an exorbitant rent in the 
form of a penalty is imposed. Paragraph 4 of the plaint prays, in the first 
place, for enhanced rent, and failing this prayer being granted, the plaintiff 
asks for khas possession; but the Government Pleader on behalf of the appellant 
does not press the claim for any more rent than that decreed, but urges 
that his client is entitled to immediate khas possession. Finding as I do 
on the evidence that a notice of ejectment was duly served on the defendant by 
registered letter in* Pous 1287, I can see no reason why the defendant should 
be allowed to retain possession as he has been found to be a mere tenant-at- 
will.” The Judge accordingly supplemented the Munsiff’s decree by ordering 
the immediate ejectment of the defendant. 

An ffppeal was preferred •by the defendant to the High Court, and the 
value of the suit being for Rs. 15. the appeal came on before a single Judge. 
Mr. Justice Field, iq reversing the decree of the lower Appellate Court, said ; 
“ The District Judge assumes in his judgment that the Munsiff had decided 

* Appeal under s. IS of the Letters Patent against the decree of Mr. Justice FIELD, one of 
the JudgM of this Court, dated the 19th of June 1884, in appeal from Appellate Decree 
No. 6S7 of 1683, agB^insl the decree of J. G. Charles, Esq., Officiating Judge of Bajshahye, 
dated ^e 98rd of January 1883, confirming the decree of Baboo Mohendra Lall Ghoswain, 
Second Mansiff of Natore, dated the Slst of March 1882. 
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that the defendant was a mere tenant-at-will. The Munsif did not decide 

this question.Whether the defendant was a tenant-at-will 

was not put in issue and tried.The question of the rea¬ 

sonableness of the notice was not tried, and a notice in the form in which this 
notice was given, that is to pay a higher rent or quit, is not an absolute notice 
to quit on which to found a suit for ejectment. I think, therefore, that the 
decree of the lower Appellate Court, in so far as it directs the immediate eject¬ 
ment of the defendant, must be set aside.” 

From that decision the plaintiffs appealed under s. 15 of the Letters Patent. 

Baboo Kishon Lai Sarkar for the Appellants. 

Baboo Kishori Mohun Bai for the Bespondent. 

The Court (GarTH, C.J., and McDonell, J.) delivered the following 

Judgments:— 

Garth, C.Ji —This was a suit by the plaintiff, who was the defendant’s 
landlord, for a double purpose. 

He first claimed rent from the defendant at the rate which the defendant 
and his father had been paying up to the close of the [338] year 1287. He then 
claimed enhanced rent for the first three months of 1288 , but if the Court 
should be of opinion that he was not entitled to this enhanced rent, he claimed 
to eject the defendant as from the close of the year 1287. 

This latter claim w'as founded upon a notice to quit, which the plaintiff 
had served upon the defendant of a somewhat ambiguous character. 

The notice was given about three months before the close of the year 
1287 ; it stated that the defendant, who had succeeded his father in the tenancy, 
had no interest (which meant, we presume, no permanent interest) in the 
tenure , and it required the defendant to quit the land at the end of the year 
1287 ; or, if he did not quit the land, to hold it at an enhaxioedi jumma of Es. 43. 

The defence to the suit was that the defendant was not a tenant-at-will, 
but that he held a permanent nwurasi tenure in the land. 

The issues for determination were— 

1st.—Whether the defendant’s tenure was mourast ? 

2nd .—What is the jumma of 15 biggahs 13i oottaha ? 

3rd.— Was the notice of enhancement served upon the defendant ? and 

ith .—Are the plaintiff's entitled to the enhanced rate claimed ? 

The Munsif found that the defendant’s was not a mourast tenure, but he 
did not go on to ascertain what its real nature was He also found that the 
notice of enhancement w'as not binding upon the defendant, and, consequently, 
he gave the plaintiff a decree for the old rent, that is, the rent at which the 
defenduit and his father had held previously to the end of 1287. 

From that decree the defendant [plaintiff'appealed, and the District 
Judge held that the plaintiff had a right in this suit to insist upon his two-fold 
claim—that is to say, the claim for rent and the claim for ejectment. He 
apparently left confirmed the decree which had been made by the first Court for 
the rent up to the end of the first three months of 1288; but he says that the 
plaintiff had a right to avail himself also of the notice to quit, and so to eject 
the defendant from the expiration of the first three months of 1288. He conse¬ 
quently gave the plaintiff a decree for ejectment as from that time. 

C638] On appeal to this Court, the learned Judge considered that it had not 
been determined by the first Court whether or uot the defendant was a tenant- 
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at*will. This, he says, was an important question; and if the suit mould have 
been maintained for ejectment, he would have thought it necessary to remand 
the case, in order to have the question determined, whether the defendant was 
or was not a tenant-at-will. But he found that the notice to quit was not 
sufficient to entitle the plaintiff to eject the defendant. 

The learned Judge says: “ The question of the reasonableness of the notice 
was not tried; and a notice in the form in which this notice was given, 
that is, to pay a higher rent or to quit, is not an absolute notice to quit on 
which to found a suit for ejectment. I think, therefore, that the decree of the 
lower Appellate Court, in so far as it directs immediate ejectment of the 
defendant, must be set aside, and the appeal decreed with costs.” 

The effect of that decision was to set aside the decree of the District 
Judge, in so far as it related to the ejectment, and to confirm it so far as it 
related to the rent 

It has been contended before us that the learned Judge was wrong, and 
that the notice was a valid one and meant this • " I insist upon your paying an 
enhanced rent at the rate of Rs. 43 for the whole tenure from the close of 1287 ; 
and, unless you pay that, I give you notice to quit as from the close of 
1287.” 

It IS said that there is a case of Janoo Mundur v. Brijo Singh, reported 
in 22 W. R., 548, and decided by Phbab and Morris, JJ., which approves of a 
notice to quit in that form. There the plaintiff, a landlord, sued to obtain 
an enhanced rent, on the strength of a notice which he had given under ss. 14 
and 5 of Bengal Act VIII of 1869, but in that case the defendant was a 
tenant-at-will, and not an occupancy ryot, and Phear, J., in giving judgment, 
lays down the law thus 

He says' "As has been more than once remarked in this Court, the right of 
the plaintiff is in accordance with s. 8 to make his own terms with the defendant, 
or to turn the defendant out of the occupation of the land. He could do this by 
serving him with a reasonable notice requiring him to quit his occupation at 
[337} the end of the year, unless he agreed to pay thenceforward the rates of 
rent mentioned in the notice, and in the event of such a notice as this being 
served, if the ryot chooses to continue on in the occupation of the land, he 
must be taken to have agreed by implication to hold the land at the rate 
mentioned in the notice. This was the view apparently taken by the Full 
Bench in the case of Bokronath Mundul v. Binodh Bam Sem, which is reported 
in 10 W. R . 33.” 

Now, in the first place, I am not aware of any other case in which this 
ruling of Phear, J., has been approved. It was an extra-judicial opinion, not 
necessary for the purposes of the case then under consideration, and I think 
it may well be doubted whether a tenant, after receiving such an alternative 
notice, and continuing in occupation of the land, would be liable to pay the 
enhanced rent claimed. 

But e^en if Mr, Justice Ph^AR were right in his opinion, it would hardly 
avail the plaintiff in jibe present suit, because all that Mr. Justice PHEAR says 
is this, that if a notice is given requiring a tenant to quit at the end of 
the year, or else to pay a rent at a specified rate, and the tenant does not quit, 
it may be inferred that he agrees to hold at the specified rate, and the landlord 
may sue him for rent at that rate. He does not go on to say that the landlord 
wo^d have a right to proceed against him in the same suit both for rent and 
^ectment. • 

\ 
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^ It seems to us that what the plaintiCf has attempted to do in this case is 
not warranted by any rule of law. If the notice to quit was a valid one, 
it was a notice to quit at the end of the year 1287 ; a.nd if the plaintiff had a 
right to eject him at all, he had a right to eject him, and treat him as a tres¬ 
passer as from the close of that year. 

It was open to the plaintiff at the close of the year to waive his right to 
eject, and to treat the defendant as a tenant. But he had no right to do both. 
He had no right to say ; " I will waive my right to eject you during the first 
three months of 1288. I will treat you as a tenant during those months, 
and after that I will eject you.” The plaintiff must avail himself of his notice 
as from the end of 1287, or not at all. He cannot waive his right to eject for 
a time, and insist upon it afterwards. 

[538] Thus far we have assumed that the notice to quit was a valid one, 
but, speaking for myself, I confess I have some doubts whether it is so. A 
notice to quit ought to be clear and unambiguous This is the English rule, 
and it seems to me a sensible one, but it is not necessary under the circum¬ 
stances to decide that point. 

We think that in this case the learned Judge of this Court was right in 
holding that the decree for ejectment which has been made by the lower 
Appellate Court must be set aside We do not desire to add anything to what 
the learned Judge has said upon the other points. No doubt the first Court 
has not decided anything as to whether the defendant is a tenant-at-will or 
not. All that has been decided is that the defendant's tenure is not the 
mourasi tenure which the defendant claimed. Therefore, in any fresh suit 
that may be brought, it will be open to either party to show what the nature 
of the defendant’s tenure really is, assuming, of course, that it is not a mourast 
tenure. This appeal must be dismissed with costs. 

MoDonell, J. —I concur in holding that the appeal must be dismissed 
on the ground that the plaintiff could not sue the defendant as a tenant 
and as a trespasser in one and the same suit, by suing as a tenant he 
must be held to haye waived hie right to eject him as a trespasser. I 
am doubtfuh whether in this country a notice, by which a tenant is given his 
option either to pay an enhanced rent from a certain day or quit, should be 
held to be insufficient and invalid. [Note .—See Aheqrnv. Bellman (L E. 4 
Ex. D. 201).] I do not know of any eases in which this has been held, and 
certainly notices in this form have been not unfroquently given by landlords in 
this country. 

Appeal dismissed. 


NOTES. 

[ Tha following is from jeaiocett on handlmd (iitd Tonanl (1805) III Edn , p. 474 .— 
“ It was formerly considered that a notice was not cffoctual which gave the tenant 
an option either to go or to stay at an mcro<iscd renf [Doe v Jackson (1779) 1 Douglas 
176] , though the tenant, if he stayed, was bound to pay the increased rent [Roberts 
V, Hayward (1828) 3 C. & P., 432] However^ it is now settled th^ the landlord 
may incorporate with the notice an offer of a new agreement, and the addition 
of a clause that if the tenant retained possession of the promises after a specified date, the 
annual rent would be increased in a specified manner, was held dot to invalidate the prior 
notice to quit.— Akearn v. Bellman (1879) 4 Kx D 201. So an intimation that the tenant 
will not stop unless a reduction is made in the rent operates as'a notice to quit, with an offer 
to go on at a lower rent:— Bury v. Thompson (1895) 1 Q. B. 231, affirmed 72 L. T. 187.” 

See also 22 Bom., 241.] 
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[839] APPELLATE CIVIL. 

The 30th March, 1885. 

Pbesbnt: 

Sir Eiohabd Garth, Kt., Chief Justice, and Mr. Justice McDoneld. 


Trailokia Nath Nandi.Plaintiff 

versus 

Shurno Chungoni.Defendant.^ 


Evidence Act (I of 187ti), s. 90—Documents thirty years old, their 
natural and 'proper custody. 

Where a daughter professed to hold under apoltah, more than thirty years old, in favour 
of her father and was found to have been in possession of the land ever since her 
father’s death for a period of forty years without interruption on the part of the father’s 
heirs : held, that the daughter’s custody of the yottah was a natural and proper custody within 
the meaning of s 90 of the Evidence Act. 

The rule laid down in s 90,t as to proof of execution of documents thirty years old, 
ought to be applied in this country with special care and caution 


This was a suit to eject, after notice, a tenant from a small parcel of 
homestead and garden land. The defendant contended that she hod been 
in possession of the Iftnd by payment of rent ever since the death of her 
father for a period of forty years, and relied upon a pottah which purported to 
have been executed in favour of her father on the lltb Aughran 1229 B. S., 
corresponding with the 25th November 1822. The Munsif not only found the 
document to be spurious, but held that, inasmuch as the father had grandsons 
by other daughters living, the possession of the defendant, who was a childless 
widow, w’as that of a mere tenant-at-will, and gave a decree to the plaintiff. 
On appeal, the Subordinate Judge held that there was no reason to question 
the genuineness of the pottah under the thirty years rule , that the defendant 
had an occupancy right in the land, that, although she was not the heiress of 
her father, she had been in possession of the land for more than twelve years, 
and set aside the Munsi^’s decree. 


[SM] The plaintiff appealed to the High Court, and the value of the suit 
being laid at Bs. 10, the appeal was heard and dismissed by a single Judge of 
the Court. 


* Appeal under s. 15 of the Letters Patent, against the decree of Mr. Justice MACLEAN, 
one of the Judges of this^Court, dated the 3rd of December 1883, in appeal from Appellate 
Decree No 1552 of 1882, against the decree of Baboo Bhubon Chunder Mukerji, Second Sub- 
Judge of Hooghly, dated the I4th July 1882, reversing the decree of Baboo Durga Churn 
Ghoee, Second Munsif of Hooghly, dated the Slat of January 1882. 


t£Seo. 90 —Where any document, purporting or proved to be thirty years old, is produced 
41 .;, from any custody which the Court m the particular case oon- 

^ ^ aiders proper, the Court may presume that the signature and 
*• every other part of such document which purports to be in the 

handwriting of any particular person is in that person’s handwriting, and, m the case of a 
document executed or attested, that it was duly executed and attested by the persons by 
whom it purports to be executed and attested. 

Aia^planatton.-'-Documents are said to be in proper custody if they are in the place in 
which, and under the care of the person with whom they would naturally be , but no custody 
is improper if it is proved to have had a legitimate ongm, or if the circumstances of the 
particular case are such as to render such an origin probable. This explanation applies also 
too section eighty-one.3 , 
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«On appaal to a Division Bench, it was contended on behalf of the plaintiff 
that the thirty years rule ought to be received with caution ; and that in view 
of the circumstance that the defendant was not the heiress of her father, hm: 
status was no higher than that of a tenant-at-will, and her custody of the 
pottah not a natural and proper custody. 

Baboo Tratlokta Nath MtUer for the Appellant. 

Baboo Kahkissen Sen for the Bespondent. 

The Judgment of the Court was as follows :— 

Garth, C.J. (McDonell, J., concurrtng). —In this case the plaintiff 
claims to eject the defendant from a small property, upon the ground that she 
is a tenant-at-will, and he has given her a notice to quit. 

The defendant’s answer is, that she and her father before her have been 
in .possession of this property, which is homestead land, for about sixty years, 
under a pottah which was granted to her father by the person who is admitted 
to have been the proprietor at that time. 

The plaintiff tried to make out that the defendant held*under some agree¬ 
ment with a person under whom he claims , but that fact was negatived by the 
Court below. 

The pottah said to have been granted to the defendant’s father was produced 
in the Court below by the defendant, and the Subordinate Judge considers it 
to be proved, inasmuch as he finds that the defendant has had it in her custody 
since her father’s death, and that under the circumstances this was the proper 
custody. 

That decision of the Subordinate Judge has been confirmed by the learned 
Judge of this Court, and we are asked to say by the appellant that the learned 
Judge was wrong for two reasons first, it is said that the defendant, although 
she is the daughter of the person who obtained the pottah, was not his 
legal heir, because it appears from the defendant’s own evidence that she 
has a sister’s son alive, who would be her father’s legal heir. But [841] 
it appears that this young man, although no doubt her father’s heir, has never 
claimed the property in question, nor has he interfered to disturb the defen¬ 
dant’s possession of it, and the Court below has found as a fact that the defen¬ 
dant has been in possession, as she says she has, for the last 40 years, and that 
her father was in possession before that time 

Under these circumstances, we are asked to say that the pottah was not in 
its proper custody, because it was in the possession of a person who was not 
the legal heir of the first grantee. 

Then, secondly, it is contended that the plaintiff ought to succeed, because 
the only person who can legally hold under the pottah iS the heir of, or some 
one legally claiming from, the first grantee , and as the defendant was not the 
heir of the first grantee, and as she has not proved any other title from him, she 
can only be holding as a tenant-at-will, and is tnerefore liable to be ejected 
as such. 

Upon the first of these points I have ahead*? made some observatfbns during 
the argument. No doubt the rule laid down in s. 90 of the Evidence Act ought to 
be applied in this country with special care and caution. Jt is a rule which even 
in England must be exercised with caution. Mr. Taylor, in dealing with that 
subject in page 595 of the 6th ed., (7th ed., p. 560) of his book on Evidence 
says : " No doubt this species of proof deserves to be scrutinized with care; 
for, first, its effect is to benefit those who are connected in interest with the 
original parties to the documents, and from whose custody they have been 
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produced, and next, the documents are not proved, but are only presum^ to 
have constituted part of res gesta. Still as forgery and fraud are, comparatively 
speaking, of rare occurrence, and as a fabricated deed will generally, from some 
anachronism or other inconsistency, afford internal evidence of its real character, 
the danger of admitting these documents is less than might be supposed.” 

I very much wish that in this country we could say, as Mr. Taylor here 
says of the state of things in hlngland, that forgery and fravd are of rare occur¬ 
rence. I need hardly say that the more frequent fraud and forgery are, the 
more care and caution is necessary in applying this rule, because nothing can 
be more easy than for an unscrupulous person, who is wrongfully in possession 
t642] of property, and wants to make out a title to it, to forge a deed in his 
own favour more than thirty years old, and then produce it himself in Court, 
and 84y that, because he is in possession of the land, he must needs be the pro¬ 
per custodian of the deed, and so relieve himself from the necessity of proving 
the execution of the instrument. We, therefore, entirely agree with the learned 
vakeel, who has argued this case for the appellant, that any Court should be 
exceedingly cautious in applying that rule in this country. 

But as regards the question in this case, let us see what Chief Justice 
Tindal says, in delivering judgment in the House of Lords in the very import¬ 
ant case of The Bishop of Meath v. The Marquess of Winchester f3 Bing (N. C ) 
(183) 200], where, in speaking of documents found in a place in which, and 
under the care of persons with whom, such papers might naturally and reason¬ 
ably be expected to be found, he says, "and this is piecisely the custody which 
gives authenticity to documents found within it, for it is not necessary that 
they should be found in the best and most proper place of deposit. If documents 
continue in such custody there never would be any question as to their authenti¬ 
city, but it 18 when documents are found in other than their proper place of 
deposit, that the investigation commences whether it was reasonable and natural, 
under the circumstances in the particular case, to expect that they should have 
been in the place where they are actually found , for it is obvious that, while 
there can be only one place of deposit strictly and absolutely proper, there may 
be various and many that are reasonable and probable though differing in 
degree, some being more so, some less, and in those cases the proposition to be 
determined is, whethef the actual custody is so reasonably and probably to be 
accounted for that it impresses the mind with the conviction that the instru¬ 
ment found in such custody must be genuine That such is the character and 
description of the custody, which is held sufficiently genuine to render a docu¬ 
ment admissible, appears from all the cases.” 

r 

These words of the Chief Justice may be taken as laying down an excellent 
rule in questions of this kind, and in this case we must look, not only to the actual 
custody, but to the-circumstances [343] under which this pottdh is produced. 
It is found by the Court below that the defendant and her father have been in 
possession of this propertj^ for sixty years, and having regard to the close 
relationship which existed between them, and to the fact, that the property is 
a very small one, there would seem nothing more likely than that the defen¬ 
dant should have been allowed to have the enjoyment of the property, to the 
exclusion of a grandson, who, if he was born at all, at his grandfather’s death, 
which does not appeal:, was probably a child of tender years. 

Under these circuipstances it seems to us impossible to say that thQ pottah 
when produced by the defendant did not come from such a custody, as after 
the lapse of sixty years brought it within the rule, which rendered it unneoes- 
SWT i<o prove its execution. 
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Suppose, on the other hand, that the pottah, instead of being produced by 
the defendant, had been produced by the nephew, a young man who had never 
been in possession of the property and perhaps had never seen it, surely the 
objection that his was not the proper custody would have been more cogent 
than it is now. 

We think that the daughter of the grantee; who has been in possession of 
the property these many years, and has paid rent for it all that time, may fairly 
be considered as a more proper and less suspicious custodian of the document 
than the nephew, who has never been in possession of the property. 

Then, as regards the second point that has been raised by the appellant, 
we think that the plaintiff has no right to treat the defendant as a tenant-at- 
will. Assuming the pottah to be a good one, which we must do for the pur¬ 
poses of this question, it is clear that the plaintiff has no right to treat a 
person who holds by right of the pottah as a tenant-at-will. The defendant 
has been holding professedly under the pottah, and paying the plaintiff the 
rents reserved by it. If she is not entitled to the pottah herself, she must be 
taken to have been paying rent for the person, whoever he may be, who is en¬ 
titled under it She may be answeiable to that person for the profits, but the 
plaintiff has no right to treat her as holding by a different tenure or to eject 
her as a tenant-at-will. 


The appeal must, therefore, be dismissed with costs 


NOTES. 


Appeal dismissed. 


[ The presumption as regards the genuineness of ancient documents should be used with 
great care and caution, 13 I C , I'iO, (1913) P R , 81:^ 20 1 C , 868 , 19 I. C., 964 , but not 
arbitrarily —(1902) 29 Cal ,740. 

As regards the Appellate Court’s powers with reference to the admission, see (1911) 131.C. 
120 (Cal.) 

As regards the practice in admitting documents, see 22 M L J., 217 As regards copies 
of ancient documents, see 21 M Li. J , 981, (1910) P R , 93.] 


[644] APPELLATE CIVIL. 

The 6th May, 1885. 

Present• 

Mb. Justice Cunningham and Mb Justice O’Kinealy. 


Nanda Lai Rai.Defendant 

versus 

Bonamali Lahiri.Plaintiff.^ 


Appellate Court—Dismissal of suits — Jndgment-^Findings unnecessary for 
disposal of case—Appeal by successful party. 

When a suit has been dismissed on the merits in jjhe Court of First Instance, and that 
decision is upheld by the District Judge on appeal, merely on the ground of non-joinder, the 
Distriot Judge should not record any findings in the appellant’s favour on the merits of the 
case ; and if he does so, such findings will, on second appeal to the High Court, be expunged 
from the record. _ 

‘Appeal from Appellate Decree No 2093 of 1883, against the decree of P J Q. CampbeU, 
Esq,, Officiating Judge of Purridpore, dated the 8th of May 1883, reversing the decree of 
Baboo Sharat Kumar Ohosal, Second Munsifi of Goalun^o, dated the 19th of September 1681. 
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This was a suit for arrears of rent. There were two sets of defendants, namely, 
the first four defendants who may be called the Lahirt defendants, and the 
fifth and sixth defendants, who may be called the Em defendants. The plaint 
stated that one Dharanidhur Lahiri, on the 13th of November 1879, took from 
one Brojo Nath Ea,ia,putm lease of certain lands at a yearly rent of Bs. 78" 13-0, 
and a mourost jote lease of certain other lands at a yearly rent of Ks. 11-3-0; 
that Brojo Nath Eai died having previously in January 1873 made a will 
by which he left an 8-anna$ share of his lands to the plaintiff BonomaJi 
I^ihiri; that on the death of Brojo Nath Eai, the Bai defendants, as his heirs- 
at-law, entered into possession of his lands ; and that after the death of Brojo 
Nath Eai, the Lahtn defendants, who were the heirs and successors of Dhar¬ 
anidhur Lahiri, paid a moiety of their rent to the Rat defendants, but had refused 
to pa^ the plaintiff anything from the year 1284, though they had up to that 
time paid him an S-annas share of their rent. 

The Court of First Instance dismissed the suit on the ground that, upon a 
proper construction of the will of Brojo Nath Eai, the plaintiff had no cause of 
action against the defendants. The plaintiff appealed to the District Judge, 
who disagreed with the Munsiff’s construction of the will, but upheld the 
'decree on the ground of non-joinder of parties. Thereupon one of the defend¬ 
ants appealed to the High Court on the ground that the [345] District Judge, 
having dismissed the appeal on the ground of non-joinder of parties, was wrong 
in, entering into the question of the construction of the will. 

Baboo Snnath Das and Baboo Ktshort Lai Sarkar for the Appellant. 

The Eespondent did not appear. 

The Judgment of the Court was delivered by 

Cannin^ham, J.—An appeal has been filed in this case, notwithstanding 
its dismissal, by one of the defendants on the ground that the judgment and 
decree of the lower Court contain findings which, though immaterial to the 
decision of the case and unnecessary for the Judge to decide, yet, as they form 
part of the judgment and decree, might give rise to the application of the 
doctrine of res judicata hereafter 

We think that the appellant is entitled to ask this Court to have the 
judgment and decree of the lower Court so amended, as to remove from them 
all the findings of th,e Judge, except that upon which the decision turned, 
namely, that the suit as framed could not be brought. 

The appeal will be decreed, and the judgment and decree of the lower Court 
will be modified with a view to these remarks. The appellant will get his 
costs in this Court. 

Appeal allowed. 

H0TE8. 

[ Findings on which ue case is not decided shoold not form part of the decree :—(1903) 
26 All,, 234. Where they have been made so, they have no binding effect as rea judicata; 
likewise when the Appellate Coitrt bases its judgment on some findings only, not all:— 
6 Bom., 110,7 Cal., 381; 8 Gal., 631; 24 Cal., 616 ; 6 C. W. N., 653; 10 C. W. N., 934 ; 21 
All., 117,30 Mad., 447. 

But thi^is not applied to cases wiMre there is nothing to show which of the findings were 
deemed decisive :—28 Mad., 333. 

The reasoning of CUVNINOHAM, J., in this decision of 11 Cal., 544, has been adversely 
cfi^cised by Bukm Chand in his Civil Procedure (1900), Vol. I, p, 196, citing 18 All., 186, 
while discussing the proppsition that a decision to be res judteata need not have been 
amtiodied in the decree. The lower Court, although deciding the case on some issues, is 
omapetent to find on all the issues, though such other findings may not constitute res 
y-fidicota;—(1904)9 C. W. N., 60.] • 


* 
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C 11 Cal. S4S ] 

APPELLATE CIVIL. 

The nth May, 1885. 

Present• . 

Me. .Tustice McDonell and Mr Justice Macphebson. 

The Brahmaputra Tea Co., Ld.Plaintiffs 

versus 

E Scarth .Defendant. 


Ttestraint of trade—Contract Act—Act IX of 1872, ss 27, 74 — 

Breach of contract — Damages. 

A contract under which a person is p.artiallj’ restrained from competing, after the term of 
his engagement is ov«t, with his former einplojer, is bad under s 27.t of the Contract Act 

Quccre, as to the effect of an agreomont of service by which a person binds himself dur- 
tnq the term of hin agreement, not, directly or indirectly, to compete with his employer 

[546] This was a suit brought to recover Rs. 3,109 as damages for breach 
of contract of service, and also for an m]unction to restrain the defendant from 
serving within forty miles of the plaintiff’s premises, or in the alternative for 
further damages amounting to Rs 12,437 

• 

The plaintiffs, who wore the members of the Biahrnaputra Tea Company, 
Limited, stated that they had entered into an agreement, dated 4th November 
1877, with the defendant, under which they had agreed to engage the defen¬ 
dant as an assistant tea-planter foi the purpose of working their gardens in 
Assam for a term of four years , that on the 3rd October 1880 they had entered 
into a further agreement with the defendant to serve in the same capacity, 
which subsequent agreement was to become operative at the termination of the 
fourth year of service under the first agreement, that by the terms of the 
subsequent agreement the defendant bound himself to serve the Company for 
three vears from the 5th November 1881, and also by clause 8 of the agree¬ 
ment bound himself to pay to the Company by way of liquidated damages the 
sum of £250 sterling, if he should cease to be in the service of the plaintiffs by 
voluntarily quitting or discharging himself from such service without the 
consent of the Company at any time during the fifth year of such service , 

* Appeal from Original Decroo No 247 of 1883, against the decree of*A E, Campbell, 
Esq , Subordinate Judge of Sibsagar, dated the 22nd of August 1883. 

t [Sec 27 —-pjverv agreement by Vhich any one is restrained 
Agreement in restraint exorcising a lawful profession, trade or business of any 

of trade void to that extent void 

Exception 1 —One who sells the good-will of a busmess may agree with the buyer to 

refrain from carrying on a similar business, within spocifiod local 
Saving of agreement not limits, so long as the bujer or any person deriving title to the 
to carry on business of good-will from him, carries on a like business thiirein, provided 
which good-will is sold, that such limits appear to the Court reasonable, regard being had 

to the nature of the business • 

Exception 2.—Partners may, upon or in anticipation of a dissolution of the partnership. 
Of agreement between agree that some or all of them will not carry on a business, 
partners prior to dissolu- similar to that of the partnership, within such local limits as 
tion ; are referred to in the last precedinif exception. 

Exception 3.—Partners may agree that some one or all of 
Or during continuance not carry on any business other than that of the 

of partnership. partnership, during the cfmtinuancc of the partnership.] 


6 OAt.—148 
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and further bound himself to pay by way of liquidated damages the sum of ^20 
sterling per month, for every month of the said term of three years then 
remaining unexpired, in the event of his so ceasing to be in the Company’s 
service at any time during the sixth or seventh years of the term of service 
under the said two agreements, that under the 10th clause of the subse¬ 
quent agreement the defendant further agreed that he would not, at any 
time, during the said agreement, or during a period of five years from the 
date of the determination thereof, either alone, as a member of any Joint 
Stock Company, or partnership, or as agent, assistant traveller, or servant 
for, to, or of any Joint Stock Company or partnership, or as owner or one 
of the owners of any plantation or garden for the cultivation of tea, or of 
any factory for its manufacture or sale, or by advancing money by way of loan 
or otherwise to any person or persons. Joint Stock Company, or partnership 
engaged in the cultivation, manufacture or sale of tea, directly hr indirectly 
[8473 engage or be concerned, or interested in, or promote cultivation, manu¬ 
facture or sale of tea or any other similar description of business for the time 
being carried on by the plaintiff-Company within forty miles of any of the Com¬ 
pany's premises in Assam , that by the 11th clause of the subsequent agree¬ 
ment it was stipulated and provided that, in the event of any breach by the 
defendant of all or any of the stipulations on his part contained in the said 10th 
clause, the plaintiff-Company should be at liberty to restrain the defendant by 
the injunction of a Court of competent jurisdiction from such breach, or to sue 
the'defendant for, and recover from him the sum of £1,000 by way of liquidated 
damages, that by the said agreement it was provided that the stipulation 
therein contained shouM be construed, and the rights of all parties thereto 
governed in all respects in accordance with the principles of English law : that 
the defendant voluntarily quitted tlie plaintiff-Company’s service without their 
consent on the 4th November 1882, and took service in the Moabund Tea Estate 
within two miles of the plaintiff-Company’s premises in Assam. For the breach 
of these agreements the plaintiff-Company brought the suit above mentioned. 
The defendant, whilst not denying the fact that he had left the service of the Com¬ 
pany prior to the expiry of the contract of the 3rd October 1880, urged that that 
agreement should be read with a letter written to him by the General Manager 
for the Company in India, dated the 4th September 1879, which contained 
amongst other things the following words; “ This new agreement is subject 

to termination by six' months’ notice on either side ” , and he stated that, 
when entering into the new agreement of the 3rd October 1880, he had fully 
understood, and was given to understand by the General Manager that the 
notice alluded to would apply to the new agreement, and that, being of such 
opinion, he had on the 17th May 1882 duly given a notice to quit to the 
Company , and further contended that the 10th clause of the agreement was 
yoid under s. 27 of che*Contraot Act. 

It appeared frdm the evidence that the letter of the 4th September 
1879 above referred to contained the terms of a fresh agreement between 
tbe defendant and the Company, and that these [548} terms were accepted 
by the defendant, and that at the time that the agreement of the 3rd 
October 1880 was entered into, tlje defendant was serving the Company under 
the agreement propos^ in the letter of the 4th September 1879. The plaintiffs 
adduced no evidence, showing that they have suffered damage from the act of 
the defendant. 

l%te Subordinate Judge found (1) that at the time the defendant had 
enters into the agreement of the 3rd October 1880 he was serving under the 
agre^emt, tbe terms of which were set out in the letter of the 4th September 
1670; (2) that the defendant had failed to prove any oral agreement, showing 
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that the agreement oould be terminated on a six months’ notice , (3) that olauee 
10 of the agreement was void under s. 27 of the Contract x4ot, but that as the 
d^widant had broken the terms of the agreement he awarded the plaintiff a 
sum of Ss. 900 as damages, having regard to the increased pay which the 
defendant had drawn subsequent to the time when the agreement came into 
operation. 

The plaintiff appealed to the High Court on the grounds that clause 10 of 
the agreement was not void , and that the damages awarded were too small. 

Mr. Piigh (with him Mr. Atktn) for the Appellant 

Mr. Sale (with him Mr. Digtiam and Baboo Pran Nath Pundit) for the 
Bespondents. 

The Judgment of the Court (McDonell and Macpherson, JJ.) was as 
follows:— 

This appeal raises questions under ss. 27 and 74 ot the Contract Act. On 
the 3rd of October 1880, the defendant, the respondent in this appeal, entered 
into an agreement with the Brahmaputra Tea Company, by which he undertook 
to serve the Company as assistant tea-planter for a term.of three years, to be 
computed from the date of the termination of his fourth year’s service under a 
prior agreement. The Company agreed to pay him a salary of Bs. 300 a month 
for the fifth year, Bs. 350 for the sixth year, and Bs. 400 for the seventh year. 
It is admitted that this agreement took effect from the 5th of November 1881. 
On the 17th of May 1882, the defendant gave notice of his intention to 
[549] leave, and on the 27th of November following, he actually did leave the 
Company’s service without their consent, and became manager of the Moabund 
Tea Estate, which is about two miles distant from one of the Company’s 
gardens. It is alleged that he has, by so doing, infringed the 8t)i, 10th and 
11 th clauses of the agreement. 

[Here followed the 8th, 10th, 11th clauses which are set out above.] 

The Company on the 30th of June 1883 brought this suit to recover 
Bs. 3,109-6, the equivalent of £250, for the infringement of the 8th clause ; and 
for an injunction to restrain the defendant from serving on the Moabund Tea 
Estate, or, ifa the alternative, to recover Bs 12,437, the equivalent of £1,000 
as damages for the infringement of the 10th clause The lower Court held that 
the agreement in clause 10, being in restraint of trade, .was void under s. 27 ol 
the Contract Act. For the infringement of the agreement in the 8th clause it 
awarded a sum of Bs. 900 as compensation. 

The plaintiff-Company appealed against that decisica on the grounds that 
the contract contained in the 10th clause is not void, and that the compensation 
awarded is unreasonably small. 

We entertain no doubt that the contract in the 10th clause is void, so far 
as it resteains the defendant from taking service, or fit>m engaging in, or 
promoting directly or indirectly, tlie cultivation of tea tor a period of five years 
from the date of the termination of his agieeinen?, although the restriction only 
extended to a distance of forty miles from any of the Company’s gardens. CouCH, 
C.J., and PONTIFEX, J., held in the case ot ^adhtib Chunder Poramanick v. Baj- 
coomar Das (14 B. L. B , 76) that the words “ restrained from exercising a law¬ 
ful profession, trade or business ” do not mean an absolute restriction, and 
are intended to apply to a partial restriction It is “quite clear that such a 
contract would not come within any of the exceptions to a. 27, and it is 
impossible to suppose that the Legislature, while mttking certain exceptions to 
the general rule, would omit to provide tor a contract of this kind, if it 
was intended to be an exception. Contracts by which persons are restrained 
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[990] from competing, after the term of their engagement is over, with their 
former employers within reasonable limits, are well known in English law, and 
the omission to make any such contract an exception to the general prohibition 
contained in s. 27 clearly indicates that it was not intended to give them legal 
effect in this country. Kindbbsley, J., in Oakes v. Jackson (I. L. E., 1 Mad., 
134) refused to give effect to such a contract as contrary to the law in India ; 
but there the restriction was also considered unreasonable under the English 
law. It is unnecessary to refer to the English cases which have been cited as 
the case must be governed by the Contract Act. An agreement of service by 
which a person binds himself during the term of the agreement not to take 
service with any one else, or directly or indirectly take part in, promote or aid 
any business in direct competition with that of his employer, is, we think, 
different An agreement to serve a person exclusively for a dahnite term is 
a lawful agreement, and it is difficult to see how that can be unlawful which 
is essential to its fulfilment, and to the due protection of the interests 
of the employer, while the agreement is in force. It is unnecessary to 
consider all the conditions in the 10th clause. It is sufficient to say that 
we are not disposed to agree with the Judge that it is wholly void. As, 
however, the agreement has long since expired, no injunction can now issue. 
We need not consider the question of damages, as we should not, under any 
circumstances, have awarded any without giving the respondent an opportunity 
of complying with an injunction 

The remaining contention is that the sum awarded as compensation for the 
breach of the condition in the 8th clause is unreasonably small The case clearly 
falls within s. 74 of the Contract Act, the effect of which was to do away with the 
distinction between liquidated damages and a penalty, and to leave it to the Court 
in all cases in which a sum is named in the contract as the amount to be paid, 
to award against the party who has broken the contract reasonable compensa¬ 
tion not exceeding the sum named It is clear that the Court might have awarded 
the full sum stipulated without any proof of damages or loss. The plaintiff 
gave no proof of actual damage or loss, and the Court assessed the damages 
with [591] reference wholly to the increased emoluments which the defendant 
had drawn subsequent to the time when the agreement came into operation. 
Though averse to interfere with the decision of the Judge on this point, we think 
he has not exercised his powers rightly or discreetly m this matter. The agree¬ 
ment was deliberately Entered into and as deliberately broken. The Company 
refused to assent to the defendant's leaving before his time. He not only went, 
but took service as manager of a neighbouring factory. The sum of £250 was 
entered in the agreement by the defendant himself, so he knew full well what 
he was doing and what risk he was incurring, and, so far as we can see, there 
was no reasonable or sufficient ground for his act. No doubt the Court has a 
discretion to fix what* it considers reasonable compensation ; but when the 
parties have already'agreed among themselves as to what the penalty should 
be, we think the Court should not, in fixing the compensation, wholly ignore 
the amount agreed on, unless this is, on its face, wholly unreasonable with 
reference to the position of the parties and the breach provided against. In 
this instance* the sum, though largp, cannot be considered wholly unreasonable; 
and it was, we must t^ike it, fixed after due consideration with reference, not 
only to any actual expense to which the plaintiff might be put in supplying 
the defendant’s place, Hut to all the circumstances attending the loss of his 
services, which the agreement was intended to secure. These circumstances the 
Judge has not at all taken into consideration. He has merely made tl)p defen¬ 
dant pay as compensation the amount of the increased salary which he obtained 
under the agreement. We have Jiad great doubt whether we ought not, under 
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the oiroumstanoes, and in the absence of any proof to the contrary, to consider 
as reasonable the sum which the parties themselves agreed on. We are 
clearly of opinion that the amount awarded by the Judge was unreasonably 
small, and having a discretion in the matter, which we exercise in favour of 
the defendant, we think a sum of Bs. 2,000 would be a proper sum to allow. 
The appeal is decreed to that extent, but as it only partially succeeds, we think 
each party should bear his own costs in this Court. The order of the Court 
below as to costs will stand. 

Appeal decreed in part. 


NOTES. 

[AGREEMENTS IN RESTRAINT OF TRADE— 

The Indian law as contained in the Indian Goiitiact Act 187'i, see ‘i7, diSers from the 
English law on the subject, rendering void all restraints partial as well as absolute —14 B. 
L. R , 76, 85, 86, 11 Cal , 545, 19 Cal , 7G5 , 1 Mad , 134 An agreement not to compete 
with the employer is after the teimination of service void 11 Cal , 645, 1 Mad , 134, 
(1912) IG C W N , 534 , 19 Cal., 765 , but during the contract period of service, ho may 
be restrained by injunction, even without express negative covenants* —(1908) 36 Cal , 354 , 
(1898) 23Bom , 103 , (1903) 5 Bom, L R , 878; (1894) 18 Bom., 702 at 708 (where, however, 
injunction was not given on other grounds) 

Agreements to manufacture and sell in a certain manner and proportions (1903) 6 Bom , 
L. R., 23 , to do work at certain rates and divide profits (1897) 22 Bom , 861 , 18 I C , 183, 
Vollins V. Locke, A A C., 674 , to sell all manufactured .irticlos to one (13 Mad , 472) wore 
upheld , but see (1909) 9 C. L J , 216 . 13 C W N , 388 

An agreement for consideration not to supply coolies for a rival was held void —14 M.L. 
T., 491 211 C., 768 

Ab regards damages, see (1898) 3 C W. N , 43 , 18 I C . 183 ] 

[6523 BEFERENCE FROM MOFUSSIL COURT OF SMALL CAUSES. 


The 8th May, 1885. 

Present 

Sir Richard Garth, Knight, Chief Justice, and 
Mr. Justice McDonell. * 

Sashi Bbusan Dutt, minor, by his next friend 

Hridai Nath Mundle.Plaintiff 

versus 

Jadu Nath Dutt.Defendant,*^ 

Act IX of 1872, ss. 10,11 — Botid, Minority of ol^igec—Voidable contract. 

A contract entered into with a minor is merely voidable at the option of the minor, and 
there is nothing to prevent him suing thereon, supposing the contract to be otherwise valid. 

The plaintiff, a minor, through liis next frienfl, instituted a suit in* a Mofussil 
Court of Small Causes on a bond given for the value of cenrtain goods. 

The defendant admitted the bond, but contended {inter aha) that it was 
not enforceable, inasmuch as the plaintiff, one of the contracting parties, was a 
minor at|^he time the bond was given. * 

* Small Cause Court Reference No 386 of 1884, made by Baboo Mohendra Nath Ghose, 
First Munsif of Jehanabad, dated the 18tb of November,1884. 
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The Munsif found that there was no valid eonferaot whieh could be law¬ 
fully enforced on either side, one of the contracting parties having been a minor; 
and that consequently there was no valid contract under s. 10 of the Contract 
Act. He therefore dismissed the suit, contingent on the opimon of the High 
Court as to whether, having regard to s. 10 of the Contract Act, a minor, who 
is the obligee of a bond given for the value of certain goods, can sue upon it ? 

No one appeared for either party on the reference. 

The Opinion of the Court was delivered by 

Grapthf C.J.I (McDonell, J., concurring ),—The only point, as we under¬ 
stand, which is referred to us in this case is, whether, having regard to s. iO of 
the Indian Contract Act, a minor, who is the obligee of a bond given for the 
value of certain goods, can sue upon it. 

The Munsif considers that he cannot, because the bond is void, as having 
been entered into by a party not competent to contract. 

[663]! We think this is a mistake. It is true that the language of the Indian 
Contract Act may well have led to the mistake , hut we consider that the law 
here is the same as-it is in England. A contract entered into with a minor is 
only voidable at the option of the minor [see Addison on Contracts, 3rd edition, 
page 169 , Han Ham v. Jitan Bam (3 B. L. R., A. C., 426)] 

MOTES. 

[OVBSRULEO- 

A contract by a minor ib void and not merely voidable —^ Cal, S89 P.C. . 30 1. A., 114, 
overruling the former current of Indian oasee which held otherwise. These were prior oases, 
18 Cal., 259 , 19 Bom., 697 ', 23 Bom , 1 

A sale to a minor was also held to bo void, 33 Mad , 312 , but not when a guardian acts 
in the matter .—33 All., 657 

As regards compensation, see, 28 Bom , 181 ; 26 All , 342 , 1904 1*. B , 33; (1910) P R., 
76 ; 31 All., 21, 32 All , 25 ] 


t *[Sec. 10 —All agreements arc contracts if they are made by 

What sgreemeiits a»e consent of parties competent to contract, for a lawful 

contracts consideration and with a lawful object, and are not hemfay 

expressly declared to be void. , 

NoHiing hemin contained shall afiect any law in force in British India, aadihot hereby 
expressly repealed, by which any contract is required to be made in writing or in the 
presence of witnesses, or any law rating to the registration of documents.} 
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[a Cal. S5I3 

APPELLATE CIVIL. 

The imh May, 1885. 

Present 

Mr. Justice Tottenham and Mb Justice Agnew. 

Laidley and others.Plaintiffs 

versus 

Bishucharan Pal .Defendant." 

BUpulation in kabuhat for increase in rent— Suit to recover rent as agreed — 
Notice of enhancement—Bengal Act VIII of 1869, s. II. 

Where a kabuliat contains an agreement to pay a certain specified rent for a certain 
specified area, although no rate per bigha was fixed , and also an agreement to pay farther 
tent at the rate specified for lands found on measurement to be held m. excess of the lands of 
which the jmnma was fixed, a landlord is entitled to recover such increased rent without 
serving any notice on the tenant under s 14 of Bengal Act VIII of 1869, and it is a reasonable 
presumption to make that the rate per bigha was the average rate of rent payable in respect 
of the lands for which the total amount of rent payable was fixed Ntstanni Das* v Bonomali 
Ohatterjee (I. L E., 4 Cal., 941 , 4 G L. R , 278) followed. 

In this suit the plaintiffs sought to recover the sum of Rs. 1,175-13, as arrears 
of rent and cesses, together with interest thereon due forthe years 1287—1289 
from the father of the defendant against whom the suit was originally filed. 

The plaintiffs’ case was that Sridhur Chunder Pal, deceased, the defendant’s 
father, held a tenure in their patm mehal Nischindipur, comprising 109bighas 
at an annual rent of Rs. 61-6, under a kabuliat dated the 2nd Magh 1262 B.S, 
that the [554] kabuliat contained a stipulation to the effect that in case 
Sridhur Chunder Pal should cultivate or hold any land in excess of the quantity 
specified, he should be liable to pay excess rent for the same at the rate speci¬ 
fied in the kabuliat, that in the year 1286 a measurement was made, and it 
was found that the quantity of land held was 516 bighas 16i cottahs, and that 
the rent payable for this quantity at 9 annas per bigha,, i.e., the average rate 
according to the kabuliat, was Rs. 290-11-5, and the amount payable for road- 
cess and public works cess was Rs. 13-12, making a total of Rs. 304-7-5 per 
annum. 

The defendant in answer took two preliminary obiection^ ; (1) that no 
notice of enhancement having been served the suit would not lie, and (2) that 
a portion of the claim was barred by limitation. He also denied the genuine¬ 
ness of the kabuliat, and raised other pleas immaterial for the purpose of this 
report. The only question decided in the lower Courts was the first prelimi¬ 
nary ob]eotion, and upon that question the first ’Court held that the suit 
would not lie. The reasons given for that decision were as follows :— 

“ It is argued on behalf of the plaintiffs that as the kabuhat contains a 
stipulation for payment of additional rent for any excess land that may be 
found on measurement, the suit for increased rent is maintainable without 
previously serving the defendant with notice under s. 14, Bengal Act VIII of 
1869. In support of this contention the plaint iffs re ly on the PuU Bench 

• Appeil from Appellate Det'ree No. 1608 of 1884, against the decree of W. F Meres, 
Kaq., District Judge of Miduapore, dated the 28th of Mav 1884, affirming the decree of Baboo 
Ckinesb Chunder Gbowdhun, Subordinate Judge of that patriot, dated the 18th of July 1883. 
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ruling in the ease of Ntstarim Dast v. Bonomah Chatterjee (I. L. R., 4 CaL, 
941,4 C. L. B., 278). I think the oircumstanceB of this case are different, and 
the Full Bench ruling does not apply. It appears from the kabuhat that the 
109 bighas originally let out comprised different classes of lands. It does not 
specify the quantity of each class, nor the rate payable for each. It is impossi¬ 
ble to ascertain from the kabuhat how the total rent of Es. 61-5 was fixed. 
The clause relating to the payment of excess rent simply says that such rent 
should be paid according to the ntnhh mentioned in the kabuhat But the 
kabuhat does not give the mrikh, and there is no evidence to show what the 
mnkh was according to which the total annual rent was assessed. According 
to the chtUa CSSS] produced by the plaintiffs there are now as many as 
thirteen different descriptions of lands held by the defendant, and plaintiffs claim 
rent for the whole quantity at an average rate of 9 annas per bigha. This is the 
average rate per bigha of the 109 bighas originally let out But I fail to see 
how the rent for the 516 bighas 16i cottahs, said to be now in the occupation of 
the defendant, can be assessed at that rate It appears from the report of the 
case decided by the Full Bench referred to above, that there was no dispute in 
that case as to the. rates for the different descriptions of lands—the rates were 
specified in the pottak In that case what remained to be done after the 
'was executed, m order to ascertain the amount of rent to be paid by the tenant, 
was simply to find out by measurement the quantity of land comprised in the 
holding. The circumstances of this case are very different.” 

The Court, therefore, dismissed the plaintiffs’ suit, holding that it could 
not proceed without proper notice being served under s. 14, Bengal Act VIII 
of 1869. 

The lower Appellate Court came to the same conclusion, and confirming 
the decision of the lower Court, dismissed the appeal with costs 

The plaintiffs now specially appealed to the High Court. 

Baboo Bhobani Charan Dutt for the Appellants. 

Baboo Sonnath Das and Baboo Nil Madhub Sen for the Respondent. 

The Judgment of the High Court {TOTTENHAM and Agnew, JJ.) was as 
follows — 

This was a suit to recover from the defendant, tenant, rent greater in 
amount than has been paid by him hitherto 

The suit was baaed on a contract embodied in the kabuhat given by the 
defendant. 

The only question before us in second appeal is, whether in such a suit 

it was necessary that the plaintiff should first serve a notice of enhancement 

under s. 14 of the Rent Law. 

( 

The Courts below have held that a notice was necessary, and for want 
of it they have dismissed the suit. The Full Bench [556] decision of 
this Court in Ntstarini Dasi v Bonomah Chatterjee (I. L. R., 4 Cal,, 941; 
4 0. L. E., 278) was cited in the Court of First Instance, but was held not to 
apply to tljis particular case. 

We are of opinion that tlie Full Bench case does apply. The suit was 
upon a contract to* the effect that the defendants, agreeing to pay a certain 
rent for a certain specified area, bound themselves to pay further rent, at the 
rate set out in the kabuhat, for any lands found on measurement to be in their 
cultivation in excess of'the area of which the jumma had been fixed. The Full 
Bench decided that in such a case a notice under s. 14 was not necessary in 
order to enable the plaintiff tojnstitute his suit. 
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It has been objected in this case that no rate is fixed in the kabukat. It 
is true th^e is no specified rate per bigba mentioned, but we think that a 
reasonable interpretation of the kabukat is, that when a certain amount, namely, 
Rs. 61*5, has been fixed for 109 bighas of land, the rate is the average of 
9 annas per bigha. At any rate we think that the plaintiffs are entitled to 
have their suit tried. Upon the trial of the suit' what will be found to be the 
area, rat© of rent and so forth, we have not to decide. All we now hold is that 
the case can proceed without previous notice under s. 14. 

The decrees of the Courts helow will be set aside, and the case remanded 
to the first Court to be tried on the merits. 

Costs will abide the result. The appellant is entitled to a refund of the 
Court-fee for the memorandum of appeal to this Court. 

Appeal allowed and case remanded 


NOTES. 

C See also 14 Cal., 99.] 


[387] APPELLATE CIVIL. 


The I2th May, 1885 

Present » 

Mk. Justice Tottenham and Mr. Justice Aonew. 


Bhagbat Panda.Plaintiff 

versuh 

Bamdeb Panda and another.Defendants." 


Set -off—Bight of defendant to set-off a claim for an unascertained amount — 
Civil Procedure Code (Act XIV of 188!i), s 111. 

The provision of the Civil Procedure Code (Act XIV of 188il), s 111, docs not take away 
from parties any right to sot-ofi, whether leg.il or equitable, which they would have had 
mdepondeutly of that Code. And such right exists not only in cases of material debts and 
credits, but also where cross demands arise out of the same transaction, or are so connected 
in their nature and circumstances’as to make it inequitable that the plaintiff should recover 
and the defendant should bo driven to a cross suit ^ 

Where, therefore, a decree had been obtained against cortaiji persons in respect of 
arrears of rent of an ijara held jointh by them, and one of them having been forced to pay 
the whole amount of decree sued the others for contribution, and when in such suit the 
defendants pleaded that, although the plaintiff had paid off the whole of the decree in question, 
he was not entitled to recover any portion from them, inasmuch as he was indebted to them 
foi his share of the ijaia rents, the whole of which had been paid by them to fhe zamindar 
in previous years, as well as in respect of rent due to them for the share on account of a 
portion of the land which he himself held in mj joU, and for which he had paid no rent, 
and that on accounts bein*j gone into, it would be found that their claim exceeded that of 
the plamtiS. • _ 

* Appeal from Appellate Decree No 1316 of 1884, against the decree of H. Gillon, Esq., 
Ofaoiating District Judge of Cuttack, dated the 29th of April 1884, affirming the decree of 
Baboo Hari Krishna Ohatterji, First Munsif of that District, dated the 17th of April 1883, 
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Held, following Clark v. BtUknavaloo ChstiA (2 Mod. H. C., 296) and KishorehoMd 
CltfOmpalalv. Madhowp Vtaram (I. L. B., 4 Bom,, 407) that, notwithataiiding the provisionfi 
of a. Ill of the Civil Procedure Code, the defendant’s claim for the share of rents paid by 
them to the ssammdar on account of the same tjara might properly be pleaded as a set oE, 
and be taken into account in determining the plaintifE’s suit as arising out of the same 
transaction, but that their claim for rent for the portion of the lands held by the plaintiff in 
mj jote could not be treated in such manner, but must form the subject-matter of a separate 
suit 

In this case the plaintiff sought to recover from the two defendants two-thirds 
of the sum of Bs. 440-4-11, which he had [ddSj been forced to pay in satisfac¬ 
tion of a decree obtained against himself and the defendants jointly. 

In the plaint lie alleged that he and the defendants took a mustajirt 
settlement in respect of certain mouzahs in Pergunnah Tiran from one Saroda 
Prosad Gangopadhya and others in the year 1282 for a term of five years at a 
jumma of Bs. 848-15-6 , that the rent having fallen into arrears, a suit was 
brought against them for the recovery of Bs. 396-1-11, and a decree was passed 
for the amount claimed and costs , that in execution of the decree he was 
arrested, and was forced to pay the sum of Bs. 440-4-11, and he therefore now 
sued to recover two-thirds of that amount as the share due by the two defen¬ 
dants, together with interest thereon. The defendants did not^dispute the 
facts as above stated, but pleaded that they were entitled to a sum of money 
from the plaintiff in respect of his share of certain losses which they stated had 
been suffered in respect of the ijara during the four years from 1282 to 1285 
The collection having fallen short of the rent, the whole of which had been 
paid by them, and as the plaintiff had not paid his share, they claimed the 
sum of Bs. 243-3-11 on that account and interest to the amount of 
Bs. 110-4. They further claimed from the plaintiff the sum of Bs. 102-7-2 as 
two-thirds of the rent and cesses due to them on account of a portion of the 
land so taken in ijara which had been held m nij jote, and cultivated by the 
plaintiff himself. They further pleaded that it was owing to the plaintiff’s 
own laches that the suit had been instituted against them by the zamindar, 
and that the plaintiff had himself made ample collections with which to pay 
the amount due under the decree, and that, on an account being taken, it 
would be found that the plaintiff was indebted to them, and not they to the 
plaintiff. • 

The Munsif, without going into the merits, held that under the provisions 
of B. Ill of the Civil Procedure Code the set-off' pleaded by the defendants was 
not one which could be allowed, as it did not fulfil any oi the conditions 
required by that section. He accordingly gave the plaintiff' a decree for the 
amount claimed with costs. 

On appeal the Judge came to the conclusion that the Slunsif was wrong 
in treating the obfection taken for the defence as a [659] plea of set-off. He 
held that no such plea was jprged, and that all the defendants relied on was for 
what they were justly entitled to in such a suit, namely, an account of the 
entire receipts and disbursements of the tjara , and that, as without such an 
account being taken, he held tha^ no proper decree could be made, he remanded 
the case to the Munsif for the account to be taken. 

On the remand the Munsif went into the accounts, and after dealing with 
the various claims set up by the defendants, both on account of collections and 
also of rent stated to ba due to them by the plaintiff for the lands held by him 
in mj jote, came to the conclusion that there was due to the defendants 
aggregate amount more than the amount claimed from them by the pU.in- 
tiff. a»d acQordin^y dismissed* the suit with coats. The plaintiff thereupon 
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appealed against that decree, bat the lower Appellate Court saw no reason to 
differ with the findings of the Munsiff, and dismissed the appeal with costs. 

The plaintiff now specially appealed to the High Court. 

Baboo Nil Madhuh Sen for the Appellant. 

Baboo Koruna Sindhu Mukherjee for the Eespondents 

The Judgment of the High Court (Tottenham and Agnew, JJ ) was 
as follows;— 

The question laid before us for decision by the appellant’s pleadaT is, whether 
the defendants in this suit were entitled under s. Ill of the Civil Procedure 
Code to set-off against the plaintiff’s claim certain amounts in respect of which 
they alleged a claim against him, such amounts being, at the time when the 
written statement was filed, unascertained. The suit was one for contribution 
in respect of a decree obtained jointly against the plaintiff and defendants, but 
which was liquidated by the plaintiff alone The decree was in respect of 
arrears of rent of an ijara held jointly by the plaintiff’ and defendants The 
defendants pleaded that, although the plaintiff' had paid off’ the whole of the 
decree in question, still he was not entitled to recover any portion of the 
decretal amount from them, because they had paid up to the xamindar the 
whole of the ijata rents for other years, and had been out of pocket by so doing, 
the collections having fallen short of the rents payable to the zamindar, and the 
plaintiff' [560] having failed to contribute Ins share of the sum so paid. It was 
also alleged that the plaintiff himself held in mj jote a portion of the tjara land, 
and that in respect of such land he was liable to pay rent to the defendants. 
And there was a further allegation that in the year 1286, being the last year 
of the ijara, the plaintiff had himself realised a portion of the rent from the 
ryots, but had not paid over to the defendants their share of such rent. 

The first Court originally decreed the suit, holding that s. Ill did not 
apply to the case, and that, therefore, if the defendants had any counter-claim, 
they must establish it by a separate regular suit. This decision was set aside 
by the lower Appellate Court, and ultiinatelv, an account being gone into, the 
Courts below have concurred in holding that the amount claimed by the defen¬ 
dants from the plaintiff is in excess 'of that which the plaintiff claims from the 
defendants, and the suit has accordingly been dismissed. 

It appears to us quite clear that so far as s. Ill,of the Code of Civil 
Procedure is concerned, the original judgment of the first Court was correct in 
law. The counter-claim of the defendants did not fulfil any of the conditions set 
out in s. Ill, as entitling them to plead theset-off But the pleader for the respon¬ 
dent, in the course of his argument, has shown us decisions of the High Courts 
of Madras and Bombay, in which it was held that s 111 of the Civil Procedure 
Code does nottake away from partiesany right to set-off’whether legal or equitable, 
which they would have had independently of the Code. TJje cases are CZarfc v. 
Rnthnavaloo ChetU (2 Mad. H. C., 296) and Kishorchand Champalalx. Madhowji 
Visram (1. L. E.,4 Bom., 407) It was observed hy.the Madras High Court that 
"the right of set-off will be found to exist not only in cases of material debts and 
credits, but also where cross demands arise out of the same transaction, or are 
so connected in their nature and circumstances as to make it inequitable that 
the plaintiff should recover and the defendant be driven to a cross suit.” We 
think that we may properly adopt the principle followed m these two decisions, 
and affirm the ruling of the lower Appellate Court so far as the defendants’ 
demand can be said to arise out of the same transaction as that of the [861] 
plaintiff. We think, therefore, that the decree, satisfied by the plaintiff, having 
been for arrears of rent of the same ijara to which the defendants’ demand 
relates, the defendants’counter-claim in respect dt the ijara rents paid by them to 
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the zamindar without the assistance of the plaintiff should be taken into 
account in determining the suit. But we think that the claim which the 
defendants advanced for rent from the plaintiff as for land cultivated and held 
by him exclusively within the ijara should not be entertained. That, we think, 
is a separate matter from the rents payable to the zamindar. 

Further, the Court in which this suit was tried had no jurisdiction 
to entertain any claim for rent by the defendants against the plaintiff. In 
that part oi^ the country in which the suit was brought, Act X of 1859 is still 
in force, and suits for rent are tried in Bevenue and not in Civil Courts. 
Further, it appears on the face of the record that, as regards a portion of 
the claim for rent, the defendants’ demand was barred by limitation at the 
time when their written statement in this suit was filed. It remains, there¬ 
fore, to be decided whether the amount of rent paid to the zemindar by the 
defendants without the help of the plaintiff, and for which the plaintiff was 
liable jointly with themselves, amounts to such a sum as will cancel the 
’ plaintiff's claim in this suit. If the amount recoverable under this head by the 
defendants is equal to, or in excess of, the plaintiff’s claim against them, the 
suit will properly be dismissed. If, on the other hand, this amount is less 
than the plaintiff’s admitted claim against the defendants, he will obtain a 
decree for the excess. The first Court simply says that the claim of the 
defendants under the first two heads, that is, the tjara rent and the rent 
payable by the plaintiff for his mj land, together exceed the amount of the 
plaintiff’s claim. The District Judge must now determine whether the 
amount claimed by the defendants under the first head alone is sufficient 
to satisfy the plaintiff’s claim. The case must go back to the lower Appellate 
Court for that purpose 

The costs of this appeal will be apportioned in proportion to the ultimate 
result 

Appeal allotted and case remanded. 

NOTES. 

[The Civil Procedure Code does not bar the right of set-off not falling within the express 
provisions thereof, equitable set-off in respect of claims arising out of the same transaction 
are permitted —0866) 2 M. H C 298, (1885) 11 Cal. 657, (1889) 16 Cal. 711, (1892) 15 
All. 9 

In a suit on a promissory note for balance found due on settlement of accounts between 
principal and agent, the arrears of salary may be set off .—(1913) 19 C. L. J. 182; (1889) 16 
Gal. 711 

In a suit for*refuud of price paid on a contract of sale of timber, set-off may bo allowed of 
loss incurred on re-sale of part not taken delivery of —(1892) 18 All. 9 

In a suit for partnersliip accounts, money paid to partners may be set-off;—’(iSSS) 10 All. 

687. 

In (1896) 21 Bom., 126 the claim of damages for failure to perform part of the contract, 
the subjeot-matter of the suit, was not allowed to be set-off on the ground of probable delay 
in investigating the question. 

The claAn to be set off must ha^e arisen out of the same transaction ;—Claims undeo- 
separate mortgage deeds yeie not allowed to be set off.—(190.8) 8 C. W. N. 174.3 
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£862] APPELLATE CIVIL. 

The 13th May, 1885. 

Present- 

Mr. .Justice Tottenham and Me. Justice Agnew. 


Ram Narain Eai and others.Plaintiffs 

versus 

Ram Cooraar Chunder Poddar.Defendant.*" 


Evidence—Bent Suit—Decree obtained ex parte against registered tenant. 

In a smt for rent the plaintif[ claimed that he was entitled to payment both in cash and 
kind , and in order to show that he was entitled to recover rent in kind tendered two ex parte 
decrees obtained by his predecessor against the persons registered as tenants of the tenure at 
the time the decrees were obtained, such decrees being for rent both in cash and in kind. It 

41 

appeared that the defendant was the owner of the tenure at the time the two decrees were 
passed, having acquired the tenure by foreclosure, although he had not registered the 
transfer in the plaintiffs’ books, and that he was not made a party to the suits in which the 
decree was passed. 

Held, th^ as the defendant was not a party to the suits in which the decrees were obtained, 
and did not claim through the parties against whom they were passed, they were not admissi- 
hle in the suit as evidence against him 

The decision in Sham Chand Koondoo v. Brojonath Pal Chowdhry (21 W. R., 94) 
does not lay down that a decree against a registered tenant is to bo evidence for ever in future 
proceedings against an unregistered transferee not a party to it, but all that case decides is that 
for the purpose of satisfying that particular decree an unregistered transferee is bound by it, 
whether ho was a party to the suit or not, the tenure being liable for the rent 

This was a suit brought by the plaintiffs to recover arrears of rent from 
the defendant both in cash and in kind, together with cesses and interest 
thereon. 

The claim for the rent covered the years 1287-1290, and in answer 
thereto the defendant pleaded that the claim for 1287 was barred under s. 13 
of Act X of 1877, inasmuch as a previous suit had been brought in the year 
1880 and dismissed , and that the claim for the rent of 3-288 was also barred 
because it should have formed portion of the suhiect-matter of that suit, having 
accrued due before the institution thereof. The main defence, however, raised 
was that no rent in kind was ever paid by the defendant or his predecessors 
to the plaintiffs and their prede-[563] ces-sor, and it was this plea and the 
issue framed thereon which gave rise to the second appeal to th'e High Court. 
In support of their contention that they were entitled to rent in kind, the 
plaintiffs produced and tendered in evidence three decrees, and the other 
evidence upon the point included two pottahs which contain no stipulation 
for the payment of any rent in kind « 

The first decree relied on by the plaintiffs was dated the 13th March 
1868, and was made upon a solenamixh in a suit in which one Uma Chum 
Ghosal, the predecessor of the plaintiffs, wai the plaintiff, and Klilly Churn 
Dey, predecessor of the defendant, was defendant. The sulenamah recited that 
the plaintiff in the suit alleged that rent was payable in joash and in kind, that 
the defendant had paid the rent in kind but not the cash rent, and that an 

• Appeal from Appellate Decree No. 1983 of 1884, against tBe decree of Baboo Gonesh 
Chunder Chowdhry, First Subordinate Judge of Midna^’-e, dated the 13th of July 1884, 
modifying the decree of Baboo Sham Chand Rai, Munsiff of Garbetta, dated the 29th of 
November 1883. • 
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amount of Bs. 15-12 was due. The defendant appeared by a vakeel, but made 
no defence, and the decree was passed in terms of and reciting the solenamah. 

The defendant contended that this decree was not admissible in evidence 
in the present suit against him, but the first Court, relying upon the case of 
Parhutty Dassi v. Pumo Chunder Singh (I. L. B. 9 Cal,, 586) held that it 
was admissible in evidence, and held that the solenamah contained an admission 
that rent was payable in kind, and that the defendant was bound thereby. 

The other two decrees relied on and tendered by the plaintiffs in evidence 
were ex parte decrees obtained in the years 1868 and 1876 against the succes¬ 
sors of Kally Chum Dey, who were the registered tenants , and these decrees 
the first Court also admitted in evidence, holding that it was not shown that 
they had been obtained by any fraud or collusion. For this finding the Court 
relied on the decision in Maharaja Beerchunder Manick Bahadoor v Bamkishen 
Shaw (14 B. L. B., 370), and Bnchunder Manickga v. TInmsh Ghunder Doss 
(I. L. B., 3 Cal, 383) 

The first Court, finding the other issues in favour of the plaintiffs, there¬ 
fore came to the conclusion that rent in kind was payable, and gave the plain¬ 
tiffs a decree. 

On appeal the lower Appellate Court came to the conclusion that the 
decree of the 13th March 1858 did not establish the [564] contention that 
rent was payable in kind, inasmuch as it was based on the solenamah which 
contained no such admission, and the only claim made in the plaint being for 
rent in cash, although a statement was made then that rent was payable in 
kind, it could not be assumed that by consenting to a decree the defendant 
admitted the accuracy'of all statements in the plaint 

The Sub-Judge further held that the other two decrees, dated 1868 and 
1876, were not admissible in evidence against the present defendant 

As it appeared that the defendant was not made a party defendant to 
either of these suits, although he was then the owner of the tenure in respect 
of which the arrears were claimed, there being no other evidence to prove that 
rent was payable in kind, he modified the decree of the lower Court in that 
respect, and gave the plaintiffs a decree for the amount of rent claimed in cash 
only 

The plaintiffs now specially appealed to the High Court, the principal 
grounds taken being that the decree of the year 1858 showed that rent in kind 
was payable in respect* of the tenure, and that the lower Appellate Court was 
wrong in holding that the decrees of 1868 and 1876 were not admissible in 
evidence against the defendant in this suit. 

Baboo Mohesh Chunder Ghowdhry for the Appellants. 

Baboo Guru Doss Bormcrjee for the Bespondent. 

The Judgment of the High Court (Tottenham and Agnew, .TJ.) was as 
follows:— 

The points tak&n in this second appeal relate to certain decrees adduced in 
evidence by the plaintiffs in^the Courts below 

The question at issue between the parties was, whether the rent of the 
tenure in question was payable solely in cash, or partly in cash and partly in 
kind, as claimed by the plaintiff.. The plaintiff put in, as part of his evidence, 
three« diecrees. One,was a decree based on a solenamah and made in the year 
1858, and the other ^ two were ax parte decrees, obtained in 1868 and 1876 
respectively. 

In the solenamah decree it was recited that the plaintiffs alleged [8603 the 
rent of the tenure to be payable partly in cash and partly in kind, but the claim 
was only in respect of cash rent; and the decree, according to an agreement 
between the parties, was for the payment of a certain amount of money. 
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The ex parte decrees of 1868 and 1876 were, it appears, for rent both in 
cash and in kind. As regards the first decree on the solenamah the lower 
Appellate Court held that that decree did not in any way decide that the rent 
of the tenure was partly payable in kind , and it has been contended before us 
that the lower Appellate Court was wrong in this interpretation. The point 
was not very much pressed, and we are clearly of opinion that the lower 
Appellate Court was right, for the decree in question decided nothing whatever 
as to the rent being payable in kind It was simply a decree containing a 
recital of the plaint, but ordering payment of rent in cash according to an agree¬ 
ment between the parties. 

As regards the ex parte decrees of 1868 and 1876, the lower Appellate 
Court held that they were inadpiiBsibie in evidence. And against this decision 
this appeal has been preferred. The lower Appellate Court considered them 
to be inadmissible, because the appellant, who is the defendant in this suit, was 
not made a party in either of the suits in which the ex parte decrees were 
passed, although he was then the owner of the tenure in respect of which the 
arrears were claimed The first Court had admitted these decrees in evidence 
upon the ground that they wore obtained against the* registered tenants. 
The present defendant claims to have acquired the tenure by foreclosure, but 
he did not register the transfer in the plamtitts’ books. 

For the appellant before us it is contended that these decrees were admis¬ 
sible as having been obtained against the registered tenants , and much reliance 
has been placed upon the decision of a Full Bench of this Court in Sham Chand 
Koondoo V. Brojomth Pal Chowdhry (21 W R , 94), and other cases have also 
been cited It appears to us, however, that the pleader for the respondent is 
right in his contention that the Full Bench decision in Sham Chand Koondoo 
V. Brojonalh Pal Chowdhry (21 W. R., 94) did not hold [^66] that a decree 
against a registered tenant was to be evidence for ever in future proceedings 
against an unregistered transferee not a party to it, and who had become the 
actual owner of the tenure, but all that was held in that case was that for the 
purpose of that particular decree, that is, with reference to its satis¬ 
faction, the unregistered transferee was bound by that decree whether he was 
a party to it or not, the tenure being liable for the rent It seems to us 
that upon the findings in the present case the ex put ic decrees in question are 
not admissible against the present defendant He was not a jiarty to them, 
nor does he derive his title from the parties against wliorn those decrees were 
passed. The finding of the lower Appellate Court is that the defendant’s title 
was complete before the decrees weie obtained against the registered tenants 
of the tenure. As the defendant therefore was not a paity tq the suits in 
which those decrees were obtained, and does not claim through the parties 
against whom those decrees were passed, the Full Bench decision in Gujju 
Lall V. Fatteh hall (I. L. R., 6 Cal., 171) precludes us from holding that they 
were admissible. Although, therefore, the present defendant was bound as 
owner of the tenure by the ex parte decrees when passed, we cannot hold that 
they are evidence against him in the present proceedings. 

The appeal is dismissed with costs. 


Appeal dtsrmseed. 


NOTES 

t As regaids the admissibility of judgments iii evidence, see the Notes to Gujju Lall v 
Fatteh Lall, 6 Cal , 171, in the Law Reports Reprints , also 12 All., 1.] 
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In re GOPINATH v. 


C11 Cal, S66 ] 

FULL BENCH REFERENCE. 


The 15th May, 1886. 

Present 

Sir Riqhard Garth, Kt., Chief Justice, Mb. Justice Prinsep, 
Mb. Justice Wilson, Mr. Justice Field and Mb. Justice O’Kinealy. 


In the matter of Gopinath.Petitioner 

versus . 

Kuldip Singh and others.Opposite Parties. ‘ 


Sanction to prosecute—Proceedings under s. 5^ of Act III of 1877—Registration 

—Act III of 1877, ss. 82, 83. 

It IS not necessary that sanction should be given before instigating a charge under s. 82 
of the Registration Act. 

[S»7] This case arose from certain proceedings taken in connection with 
a deed which purported to have been executed by one Gopi Nath and his 
three sons in favour of* Kuldip Singh and his brothers, passing to the vendees 
the proprietary right of the vendors in a certain mouzah. This deed bore date 
the 27th March 1884, and was presented to a Sub-Registrar for registration by 
Kuldip Singh on the 19th July 1884. Gopi Nath and his three sons were 
summoned to attend before the Sub-Registrar and, failing to appear, a warrant 
was issued against them. On the 8th September the executants, the vendors, 
denied execution of the deed, and as a consequence registration was refused. 
An appeal was made to the Registrar, and he directed an enquiry to be held in 
the matter by the Deputy Collector , in enquiring into the matter the Deputy 
Collector reported that the parties had compromised the case, and a petition 
in accordance with the compromise was presented to the Registrar by Gopi 
Nath and his sons, in Vhich they stated that thev had received Rs. 305 as con¬ 
sideration for the sale, and that they were then ready to admit execution and have 
the deed registered. The District Magistrate, however, insisted on the enquiry 
being carried through, being of opinion that, if the vendors had really executed the 
document befere its presentation, they had made a false statement in denying 
execution, or, if that was not so, Kuldip Singh must have committed forgery. A 
fresh enquiry was therSfore held, and on it the Deputy Magistrate came to the con¬ 
clusion that Gopi Nhith and his sons had executed the deed, and that they had 
falsely denied execution before the Sub-Registrar, concluding his report with the 
words . " They may, therelore, be prosecuted under s. 82 (a) of the Regis¬ 

tration Act.” On the 27th March 1885, Mr. Boxwell, the Magistrate of the 
District, passed the following qrder: “Gopi Nath will he prosecuted for 
perjury before Mr. Hampton.” Gopi Nath, after being summoned to appear 
to answer to a charge under s. 82 {a) of Act III of 1877 on the 26th April, 
applied on the 18th Xpril that proceedings should be stayed, as no sanction 
for the prosecution had been granted. The Deputy Magistrate, Mr. Hampton, 
rejected the appheation, stating that the prosecution had been directed 

• Full Beuoh Reference on Grinunal Motion No, 165 of 1885, from an order of J. Boxwell, 
Bnq., Distriot Mt^dstrate of Qya, dated the 27th March 1886. 
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by Mr. Boxwell, who was Eegisfcrar as wall as Magistrate of the [368^ district. 
Gopi Nath, thereupon, applied to the High Court to have the proceedings 
taken against him set aside, on the ground that the District Magistrate 
had no jurisdiction to grant sanction , that the sanction did not comply with 
the terms of s. 195 of the Code of Civil Procedure Mr Justice Pbinsep and 
Mr. Justice PiGOT on the 24th April 1885, after expressing a doubt as to the 
correctness of the decision in Queen-Empress v. Batesar Mandal (I. L. R., 10 
Cal., 604), ordered the record to he sent for, and directed that in the meantime 
proceedings before Mr. Hampton should be stayed. On the 28th April, after 
perusing the record, the same learned Judges referred to a Full Bench the 
question, whether, before proceedings can be taken before a Magistrate in regard 
to false evidence alleged to have been intentionally given before an officer 
acting under the Registration Act, sanction must have been given by such 
officer, or some officer to whom he is subordinate ^ The order of reference was 
as follows .— 

“ The irregularities complained of in this case relate to the manner in which 
sanction to prosecute has been granted and to the proceedings subsequently taken 
but before we can properly consider tlie effect of those irregularities, we 
must first find whether any sanction is necessary before proceedings can be taken 
before a Magistrate regarding false evidence, said to have been given before a 
registration officer. 

Section 195 of the Code of Criminal Procedure declares that no Court 
shall take cognizance of any offence punishable under s. 193 of the Indian 
Penal Code, when such offence is committed in, or in ifelation to, any proceed¬ 
ing in any Court, except with the previous sanction, or on the complaint of 
such Court or of some other Court to wliich such Court is subordinate The 
offence said to have been committed in this case is punishable under s. 82 of 
the Registration Act. It is, no doubt, of the same nature as that punishable 
under s. 193 of the Penal Code, but if the terms of these sections be 
compared, it will be seen that, whereas under s. 82 of the Registration Act a 
sentence of seven years ’ imprisonment can bo passed in any case of intention¬ 
ally giving false evidence L3693 before a registration officer, s 193 of the 
Penal Code provides that that sentence shall be passed only in a case in which 
the false evidence has been given in a stage of a judicial proceeding. This 
raises the question whether a proceeding before a registration officer is a 
judicial proceeding, which again involves a consideration of the second point 
whether a registration officer is a Court within the meaning of s. 195 of the 
Code of Criminal Procedure. 

• 

Our attention has been directed to the case of Queen-Empress v. Batesar 
Mandal (I. L. R., 10 Cal., 604) in which it was held that sanction to a prose¬ 
cution, arising out of proceedings before a registration officer is necessary before 
it can be commenced. 

• 

We are inclined to disagree with the view thus expressed with regard to 
the terms of s. 195 of the Code of Criminal Procedure, and of s. 83 of the 
Registration Act; and we, therefore, refer for determination by a Pfill Bench of 
this Court whether, before proceedings can be taken before a Magis¬ 
trate, in regard to false evidence alleged to have been intentionally given 
before an officer acting under the Registration Act, sanction must have been 
given by such officer or some officer to whom he is subordinate ? ” 

On the hearing before the Full Bench— 

Mr. Mullick (with him Baboo Jogesh Chunder Dey) appeared for Gopi Nath. 


5 CAP,—150 
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Mr. Braunfeldt, who appeared for Kuldip Singh, was not called upon. 

The Opinion of the Full Bench was as follows :— 

It appears that the charge against the accused with which we are now 
dealing was not made under s. 193 of the Penal Code, but under s. 82 of the 
Begistration Act. It is, therefore, not necessary for the purposes of the case 
to consider whether, when in holding an enquiry under that Act, the Eegistrar 
is acting as a “ Court,” within the meaning of s. 195 of the Criminal Procedure 
Code. We have only to consider whether before instituting a charge under 
s. 82, any sanction at all is necessary. 

[870] We are of opinion that no sanction is required. It has been con¬ 
tended that, under s. 83 of the Registration Act, it is necessary that some one 
of the officers who are mentioned in that section must have given previous 
permission to institute proceedings; but we think that it is not so. The 
provisions of s. 83 are not obligatory. They rather seem to be intended for the 
purpose of enabling the officers of the Begistration Department, when they 
should see fit, to institute any prosecution under the Act upon their own 
responsibility. 


NOTES. 

I See 10 Cal., 604 ; ;2 Bom , 36; 12 Mad , 201, where 10 Mad , 154 and 11 Mad., 3 are 
explained , also 16 Mad , 138,2 C W. N , CCXLIV 3 

c 11 Cal. 570 3 

CRIMINAL MOTION. 


The 19th May, 18H5. 

Present. 

Mr. .Justice Mitter and Mr. Justice Norris. 


Goverdhan Sinha and another.Petitioners 

‘ verstis 

The Queen-Empress.Opposite party.* 


Embankment—Addition to existing embankment—Notification, 
publication of, under Bengal Embankment Act—Bengal Act II of 
1883 (Bengdl Embankment Act), ss. 6, 76, cl. (b). and 80. 

The words “ shall *add to any exi.st.ing embankment ” in ol. (6) s. 76, of Beng. Act II of 
1882, are not intended to moan apy repair of an existing embankment, even if the effect of 
such repair be to make the embankment higher or broader, but only mean an extension in the 
length of an existing embankment. 

The notification referred to in s. 6 Of the Act must be published in the manner provided 
by B. 80, and it is not sufficient for such notification merely to be published in the Calcutta 
Oaeette. i 

This motion arose out of a prosecution under the provisions of s. 76 of Bengal 
Act II of 1 882. The aoous^ were charged with *' adding to an embankment” 

♦ Criminal Motions Nos. 134 and 135 of 1885, against the order passed by Baboo Umesh 
Ctiandra Batovyal, Deputy Magistrate of Tumlook, dated the 10th of March 1886. 
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within th^ prohibited area without having previously obtained the permission 
of the Colleetipr as provided by clause (h) of that section. 

It was not disputed that the permission of the Collector had not been 
obtained, but the accused pleaded that what they had done merely amounted 
to repairing the embankment, and not to an addition thereto, and even if there 
had been any addition CS71] that they could not be convicted, inasmuch as 
there had been no publication of the requisite notice under the provisions of 
s. 80. 

The complainant, a sub-overseer of the Public Works Department, in the 
case against Goverdhan Sinha gave evidence to the effect that the embankment 
had existed for a period of five years at a height of only 1 foot, and that the 
accused, in spite of being warned and prohibited from doing so, had raised it 
to a height varying from 2^ to 34 feet. In answer, the accused produced 
evidence toiihe effect that the normal height of the embankment was from 4 to 5 
feet, but that owing to the encroachment of the river it had been reduced in 
height, and that from time to time repairs were made, and that when the 
repairs complained of were made, it was only one foot in lieight. The Deputy 
Magistrate disbelieved the evidence on behalf of the accused, and came to the 
conclusion that the act of raising the embankment from a height of 1 foot to a 
height of from 24 feet to 34 feet constituted " an adding to it,” and finding that 
the notice required was published in the Calcutta Gazette, convicted the 
accused and fined him Bs. 7, and ordered him to rebnove the additional earth. 

The facts and the findings of the Deputy Magistrate in this case against 
the other accused, Sree Nath Biswas, were substantially the same. 

The accused thereupon applied to the High Court for a rule to have the 
conviction set aside upon the ground that the publication of the notice was not 
sufi&cient, and that even upon the facts admitted or proved, no offence had been 
committed, as, the act did not amount to adding to the embankment, but merely 
to repairing it. 

The application was made on the 17tli April 1885 by Mr. Pujqh on behalf 
of the accus^ before a Bench consisting of PRINSEP and PlGOT, JJ., and a rule 
mm was issued. 

The rule came on for hearing before Mitter and NORRiS, JJ., on the 19th 
May 1885, and Mr. Ptiqh (Baboo Tarak Nath Pakt and Baboo Jogesh Chandra 
De with him) contended that no offence had been committed, as it was not shown 
that any addition had been made to the embankment, so as to bring 
the accused within the term of clause {b) of s. 76, and that.the notification 
[S723 required by s. 6 must be published in the manner provided by s. 80, and 
as that had not been done, the decision was erroneous, and the conviction 
should be sot aside. • 

Mr. Pugh, during the course of his argumqpt, referred to a decision of a 
Bench of the High Court consisting of Prinsbp and Macpherson, JJ., in the 
matter of Boy Kanto Nath Boy, petitioner, decided on the 12th September 1P84 
(Criminal Motion No. 297 of 1884, unreportad), in which the Couft held that 
8. 76 does not make the mere repaiiing of an existing embankment without the 
permission of the Collector a punishable offence, but prohibits the erection of 
any new embankment, or addition to any existing embankment, and that pub¬ 
lication of the notification in the Calcutta Gazette i^as not sufficient, but the 
provision of s. 80 must be complied with before a conviction could be sustained. 

No one appeared on behalf of the Opposite Pasty. 
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The Judgment of the Court (Mittbh and Noebis, JJ.) was as follows 

In these two cases the petitioners before us have been convicted under 
s. 76,* cl. (6) of Beng. Act II of 1882, called the Bengal Embankment Act, 1882. 
The facts proved against the petitioners are, that they have repaired existing 
embankments so as to make them higher, and probably broader, than they were 
before, and it was also proved that they did these acts without taking the 
previous permission of the Collector as required by clause (b) of s. 76. It is 
further found by the Magistrate that under s. 6 of the Act, the Lieutenant- 
Governor, by a notification, declared that the tracts within which these embank¬ 
ments exist, are tracts within which the provisions of cl. (6) of s. 76 shall take 
effect. It is stated in the affidavit, and not contradicted in any way, that no 
proclamation and general notice of this declaration under s. 6 was published in 
the manner prescribed in s. 80 of the Act. 

There is no finding in the Magistrate’s judgment that any such procla¬ 
mation and general notice were published in accordance with s. 80. 

Two points have been taken before us. In the first place, it is 
contended that the Magistrate has erred in construing the r673] words, “ shall 
add to any existing embankment ” in cl. (b) of s. 76, as including a repair of the 
kind found in this case. It is contended that these words mean an addition to 
an existing embankment in the sense that such embankment is extended in its 
length. 

The second objection is that, supposing the construction put upon the 
section in question by*the Magistrate is correct, still the conviction is bad, 
because no proclamation and general notice of the fact that cl. (b) of s. 76 would 
take eff ect in that part of the country where these embankments exist had been 
published in accordance with s. 80 of the Act. We are of opinion that the convic¬ 
tion must be set aside upon both these grounds. We agree with the learned 
counsel that the words, “ shall add to existing embankments,” are not intended 
to mean any repair to an existing embankment, even if the effect of such repair 
be to make the embankment higher or broader. These words only mean an 
extension in the length of an existing embankment. If the construction 
which has been put by the Magistrate were correct, it would be almost 

* [Sec. 76 (a) —Every ]]cr<3on who, m any of the territories to which this Act extends, 
without the previous permission of the Collector, shall erect, or 
Penalty for unauthoriz- cause or wilfully permit to be erected, any new embankment, or 
ed interference with em- shall add to any existing embankment, or shall obstruct or divert, 
bankments or drainage. or cause or wilfully permit to be obstructed or diverted, any 

watercourse, if such act is likely to interfere with, counteract or 
u^pede any publid embankment or any public watercourse , 

(ii) every person who, within the limits of the tract included in any prohibitory notifi- 
Pcnalty for unauthoriz * under section 6, without the previous permission of the 

ed interference with eti Collector, shall erect, or cause or wilfully permit to be erected, 
bankments or dramace m new embankment, or shall add to any existing embankment 
prohibited tract obstruct or divert, or cause or watercourse ; wilfully 

permit to be obstructed or diverted, anyand 

Penalty for ahotmpnt nf person who shall abet any such act as is mentioned 

such acts’. • clauses (n) and (6), shall be liable, on conviction, to a fine not 

exceeding five hundred rupees, or in default of payment to 
imprisonment of either description for a period not exceeding six months. 

The words “ shall add to any existing embankment ” in cl. (6), s. 76 of Bengal Act II of 
1882. are not intended to mean any repair of an existing embankment, even if the eSeotof 
such repair be to make the embankment higher or broader, but only mean an extension in 
tbo length of an existing embankment. The notification referred to in s. 6 of the Act must 
be published in the manner provided by s. 60, and it is not sufficient for such notification 
merdy to published in the Calcutta Gazette—Goverdhan Stnha v. The Queen^ Empress 
I.E'H., 11 Gal,, &70.J , 
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impossible to carry out the provisions of the Act. Certainly, it cannot be con¬ 
tended that any ordinary repair to an existing embankment would be included 
within the words, " shall add to an existing embankment,” and if any ordinary 
repair is not included, how is the line of demarcation to be drawn ? 

Then, again, these words, if construed in the way in which the Magistrate 
has construed them, would be meaningless in applying them to the provisions 
of 8. 79, which says: " Whenever any person is convicted of an offence 

under either of the three last preceding sections, the convicting Magistrate 
may order that he shall remove the embankment or obstruction, or repair the 
damage, in respect of which the conviction is held, within a period to be fixed 
in such order.” If throwing additional earth on an embankment means an 
addition to an existing embankment within the meaning of clause (6), it would 
be almost impossible for the convicting Magistrate to define the quantity of 
earth to be removed from the embankment, in order to carry out the provi¬ 
sions of 8. 79. '' We are, therefore, of opinion that the construction put upon 
the words of cl. (6) of [3743 s. 76 is not correct, and that the construction for 
which the learned counsel contends is the right one. 

Then, as regards the other point, we are of opinion that under s. 80 it was 
necessary to publish the general notice mentioned in s. 6 of the Act in the way 
prescribed by s. 80. In this view we aie supported by an unreported decision 
of this Court in Criminal Motion No. 297 of 1884, dated 12th September 1884, 
The words, “ every proclamation and general notice by this Act required to be 
issued or given,” used in s. 80, are sufficiently wide to include the notice 
referred to in s. 6. , 

Upon both these grounds, therefore, we are of opinion that the convictions 
in these two cases are wrong. We accordingly set aside the convictions and 
sentences in those two cases. The fines, if realized, will be refunded. 

Conviction quashed. 


NOTES. 

[The wordb ‘s^mlladd to ,iny existing embankment’ in sec. 76, cl. (o), of Bengal Act II of 
1882, include an addition to the height of an enibaiikinciit, 30 Cal., 481 F.B., overruling 11 
Gal., 570. In 38 Gal., 413, an attempt was made to niamtaiii that the dcciriioii in 30 Gal., 
481, applied only to section 76, cl (n), and did not overrule 11 Ga>., 670, which applied to 
8 76, cl (6) But it was hold that 30 Cal., 481, overruled 11 Gal, 570, and the principle 
applied to cl. (6) as well.] 


•[Sec. 79 .—Whenever any person is convicted of an offence under either of the three last 
preceding bcctions, the convicting Mifgistrate may order that 
Obstructions to be re- he shall remove the elhbankmcnt or abstraction, or repair the 
moved and damage repair- damage, in respect of which the conviction is held, within a 
ed. period to be fixed in such order. If such person neglects or 

refuses to obey such order within the fixed period, the engineer 
may remove such embankment or obstruction, or repair such damage ; and the cost of such 
removal or repair shall be levied from such person in addition to any other penalty in the 
manner provided in sections 386, 387 and 389 of the Code of Criminal Profc^ure, 1882.] 
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APPELLATE CIVIL. 


The 21st May, 1885. 

Pbbsbnt: 

Sib Richard Garth, Kt., Chief Justice, and'Mb. Justice Macphbbson. 

. Bhoocha.Petitioner 

v&rsus 

Elahi Bux.Opposite Party.* 


Guardianship of infant female child not having attained puberty—Maternal 
grandmother as guardian—Act IX of 1861, s. 3—Mahomedan Law. 

Under the Mahomedan law, the grandmother is entitled to the guardianship of a minor 
female child in preference to the child’s paternal uncle, where such child, although married 
to a minor, has not attained puberty. 

This was an application made under Act IX of 1861 by <«ne Bhoocha for 
-a declaration as to her right to the guardianship of her granddaughter Inami 
Begum, as against one Elahi Bux, her paternal uncle. Inami Begum, at the 
time of this application, was a minor, not having attained the age of puberty, 
but was married, and was living in the house of her paternal uncle Elahi Bux. 
It appeared that since the death of Inami’s father, she and her mother had 
lived sometimes with her grandmother and [878] sometimes with Elahi Bux, 
but that Elahi Bux used to make a monthly allowance for the support of the 
mother and daughter. Subsequently the mother of Inami married one Ahmed 
Ali, a man of no position, and a few days subsequent to the marriage Inami 
went permanently to live with her paternal uncle, and in his house was 
married to a Mahomedan boy 12 or 14 years of age. On the hearing of this 
application, the following issues were fixed :— 

(1) Has the girl been married ? 

(2) Is the petitioner entitled to the custody of the girl’s person ? 

The Judge found that the child had been legally married ; and with regard 
to the second issue, he gave the following judgment:— 


" The petitioner’s pleader has urged that„faiiing the mother, the maternal 
grandmother is the proper person to have charge of the child, and no doubt, other 
things being equal, she would have a preferential claim; but I do not 
find that there is any absolutely binding rule on the subject, and I think 
i^bat 8. 3 + of* Act IX of 1861 allows the Court a discretion when empowering 
it ‘ to make such order as it shall think fit in respect to the custody and 
guardianship of the minor.’ Mr. Amir Ali in his work on the Person^ Law 
of the Mahomedans lays down at p. 212 that ‘ the right of hazanat is founded 
primarily for the benefit of*the child, and is to be exercised by those relations 


who are most likely to bestow care and kindness upon it': and at p, 210 
quotes wijh approval the remarks of Mr. Santayra, viz., ' VinUr&t de V enfant 

• Appeal from Order No. 267 of 1884, against the order of W. H. Page, Esq., Officiating 
Judge of Bhagulpore, dated the 21st of M|y 1884. 

^ . .• t£Sec. S’:—On the day appointed for the hearing of the peti- 

staSeAts of the parties, o^as^n after as may be pr^tioable, the Court shall 

^ - hear the statements of tbe parties, or their agents if they appear 

nr «hy agents, and such evidence as they or their agents may adS^, 
Sfr. thereupon shall proceed to make such order as it shall 

sn p oi m , think fit in respect to the custody or guardmnship of such 

minor and the costs of the case.] * 
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V importe sur toiUea les autres oonsidirations, et les jtuges mt la facuUe de subor- 
dormer l'applic(ition de la r6gle artx ctrcomtances de fait '; all the oircumstances 
of the present case show that the best interest of the minor will be served by 
her being left where she is ; she will not lack female guardianship, because the 
aunt of her husband is living in the house of her uncle, and has charge of her. 

I therefore refuse the application.’’ 

Bhoooha appealed to the High Court 

Moulvi Serajul Islam for the Appellant 

Mr. Mullick and Baboo Tarrock Nath Dutt for the Respondent. 

[370] The Judgment of the Court was delivered by 

Garth, C.J. —We are extremely unwilling in this case to interfere with 
the order of the lower Court. We believe that under the circumstances the 
uncle of the girl is a far preferable guardian of Inami Begum to the petitioner, 
the grandmother. 

But the decision of MiTTEB and WILKINSON, JJ., in Fuseehun v. Kajo 
(I. L. B., 10 Cal., 15) is directly in favour of the appellant; and we think that 
we are bound by Jlihat decision, unless we are prepared to refer the question to 
a Full Bench. 

That also was a case decided under Act IX of 1861. The plaintiff was the 
maternal grandmother of the minor, a girl aged 12 years, who had attained 
puberty. The parties who claimed to be guardians were, first, the mother of 
the minor, who, as in this case, had married again, and was disqualified from 
being guardian, and, secondly, the paternal uncles of the minor. The Court 
held that, though under Mahomedan law the uncles would be the proper 
guardians, s. 21, Beg. X of 1793 (applicable to minora under the Court of 
Wards), and s. 27 ' of Act XL of 1858 (applicable to other minors), read together, 
prohibited the appointment of anyone but a female to be the guardian of a 
female. The girl was accordingly made over to the custody of the maternal 
grandmother and ta*ken away from that of the paternal uncles. 

In this case the plaintiff is the grandmother of the minor, who, although 
she has not attained puberty, is found to have been lawfully married. The 
defendant is the girl’s paternal uncle. The mother of the girl, as in the case 
refe''red to, has married again, and is consequently disqualified from acting as 
guardian. • 

The facts of the above case«are therefore, so far as the main point in ques¬ 
tion is concerned, undistinguish able from those of the present, and we consider 
that we are bound by it. At the same time, we have so much doubt as to 
whether that case was rightly decided, that we should be disposed to refer the 
question to a Full Bench if it were not for the fact that the girl in this instance, 
although married, appears not to have attained the age Of puberty. 

The only ground upon which we doubt the correctness? of the above case 
is this: thatsthe learned Judges seem to consider that [877] s. 27 * of Act XL 
of 1858 obliges the Civil Court to appoint a female as the guardian of the person 

• [Sec. 27 : —Nothing in this Act shall authorize the appointment of a guardian of the 
person of a female whose ];iusband is not a minor; dt the appoint¬ 
ment of a guardian of the person of any minor whose fa&er is 
hvmg and is not a minor; and nothing in this Act shall authorize 
the appointment of any person other than a female as the guar¬ 
dian of the person of a female. If a guardian of the person of a 
minor be appointed during the minority of the father or 
husband of the minor, the guardianship shall cease as soon 
as the father or husband (as the case may be) shall attain the 
age of maiority J 


Act not to authorize the 
appointment of guardians 
of certain marri^ women 
and other persons. 

Guardianship during the 
minority of the father or 
husband of a minor when 
to cease. 
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of a female minor. We think that it may well be doubted whether the Act did 
not mean to leave the law as it was, in which case we might take as our guide 
the rule of Mahomedan law. 

But it would seem from BailUe’s Mahomedan Law, second edition, p. 438, 
that where a girl has not attained the age of puberty, the grandmother is a 
proper guardian, in preference to her uncle or other male relative, so that even 
if Act XL left the matter open, the rule of Mahomedan law would seem in 
favour of the petitioner. 

We think, therefore, that the judgment of the lower Court should be 
reversed, and that the girl should be given over to her grandmother as her 
guardian. Each party, under the circumstances, will pay their own costs. 

- Appeal alloioed. 


NOTES. 


t See notes to 10 Cal., 15 3 
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CRIMINAL REFERENCE. 


The 22nd May, 1885, 

Present . 

Mr. Justice Mitter and Mr. Justice Norris. 


Joydeo Singh.Petitioner 

vers 2 is 

Harihar Pershad Singh.Opposite Party. 

Sanctton—Fresh sanction granted more than six months after expiry of prior 
sanction—Grounds upon which such fresh sanction should not be granted 
—Criminal Procedure Code, Act X of 1882, s. 2.95. 

Sanction was granted to prosecute a defendant for forgery and perjur> alleged to have 
been committed by him in a civil suit which was decided against him on the 22nd August 
18S2. The defendant then preferred an appeal which was dismissed on the 9th August 
1883. The plaintii! commenced criminal proceedings against the defendant, under the 
sanction, on the 23rd July 1884, but such proceedings having been commenced more than 
six months after the date of the sanction, the charge was dismissed The plaintiff then, on 
the 20th August 1864, applied for a fresh sanction which was granted on the 13th April 1885. 

Held, that assuming that the Munsiff who granted the fresh sanction had power to do so, 
as to which the Court expressed no opinion, such fresh sanction should not have been granted 
unless some explanation was given for [878] the omission to commence proceedings within 
six months, and as no such explanation was given, or any special grounds shown why a fresh 
sanction should be given, the MsinsifE did not exercise a sound discretion m granting such 
fresh sanction, and consequently his order was set aside. 

This was application to set aside an order granting sanction to prosecute 
the petitioner for forgery and giving false evidence. 

The facts were as follow :— 

The ^titioner, one Joydeo Singh, had been one of the defendants in a 
regular suit in which Harihar Pershad Singh, the opposite party, was plaintiff. 
That suit was decided on the 22nd August 1882 against the defendant, and on 

* Grixoinal Revision No. 171 of 1885, against the order passed by Moulvie Ata Hossein, 
hfttnsHf of Arungabad, dated the 13th April 1885, 
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the appliealaon of the plaintiff the Munaif, on the same day, granted sanction 
to the {daintiff to prosecute Joydeo Singh and one Gharan Singh for forgery 
and ^ving false evidence. The defendants preferred an appeal against the 
Munsif’s judgment, deciding the case against them and the decree passed 
thereon, but that appeal was dismissed on the 9th August 1883. On the 
23rd July 1884 the plaintiiBf instituted criminal proceedings against Joydeo 
Singh and Charan Singh under the sanction granted on the 22nd August 1882. 
The case came on for hearing on the 19th August 1884 before the Deputy 
Magistrate, who then for the first time discovered that the sanction upon which 
the proceedings were based had been granted more than six months previous 
to their being commenced, and he accordingly dismissed the case. The plaintiff, 
Harihar Pershad Singh then on the 20th August 1884 applied to Moulvie Ata 
Hossain (Baboo Gocool Chand, the Munsif who had heard the regular suit 
and granted the previous sanction having meanwhile been transferred) the 
then Munsif of Arungabad to renew the sanction granted by his predecessor 
to prosecute Joydeo Singh and Charan Singh, and that officer accordingly 
granted a rule calling upon the petitioner to show cause why such application 
should not be complied with. The rule came on for argument on the 13th 
April 1885, and resulted in a fresh sanction being granted to prosecute Joydeo 
Singh. Joydeo Singh now applied to the High Court to set aside that order 
on the following grounds .— 

(1) That the Munsif was wrong in renewing an order barred by limitation ; 

[5793 (2) That there is no provision in the Code providing for the renewal 
of an order sanctioning a prosecution , 

(3) That the officer who granted the sanction not being the officer who 
had heard the original suit or granted the previous sanction could not give 
sanction without first holding a preliminary enquiry, and 

(4) That the order was therefore bad in law and made without jurisdiction. 

Munshi Mahomed Yusuf for the Petitioner 

Mr. Twtdale for the Opposite party. 

The Judgment of the High. Court (MlTTEB and NoBBIS, JJ.) was 
delivered by 

Mitter, J. —The petitioner before us was defendant in a civil suit. The 
suit was decreed by the Munsif on the 22nd August 1882, and at the end of 
the judgment a sanction was given for the prosecution of the petitioner for 
forgery and for giving false evidence There was an appeal preferred against 
the Munsif’s decree, and that appeal was disposed of against the petitioner on 
the 9th August 1883. Then, on the 23rd July 1884, the plaintiff jn the civil suit 
commenced the criminal proceeding for which be had obtained the sanction on 
the 22nd August 1882. 

While this proceeding was pending, it was discovered that the sanction 
upon which the prosecution relied was more than six months old. Thereupon, 
on the 20th August, another application was rfiade for obtaining a fresh 
sanction, which was given on the 13th April 1885. 

This rule was obtained by the petitionerjupon the plaintiff to show cause 
why the order of the Munsif, dated 13th April 1885, sho\jld not be set aside. 

It is contended before us that under s. 195 of the Criminal Procedure Code, 
it was not competent to the Munsif to give a fresh sanction for the pro^oution. 
It seems to roe to be unnecessary to express any opinion upon this point, 
because, that the Munsif had power to grant the fresh sanction, be 

should not have granted it unless some explanation was given for the omission 
to commence the proceeding within six months. The order of the 13th April 
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1885 has been read to us. It discloses CA80] no special grounds for granl^g 
this fresh sanction. Neither does it appear from the record that imy exidana- 
tion was given by the opposite party to this rule as to why proceedings were 
not commenced at least within six months from the date when the decree of 
the Munsif was confirmed in appeal. 

Under these circumstances T am of opinion that the Munsif did not exercise 
a sound discretion in granting the fresh sanction prayed for. We accordingly 
set aside the order of the Munsif of the 13th April 1885. 

Order set aside. 


NOTES. 

1 After Banction hod lapaed by the expiry of six months, a fresh sanction should not be 
granted except on special grounds .—11 Gal S77 ; 22 Cal. 176,22 Cal. 673, at 578 ; 6 All. 46; 
18 All. 358; 8 C. W. N. 797, at 800. 1 
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CRIMIN.\L REFERENCE 

The 36th May, 1886. 

Present : 

Mb. Justice Mitter and Mr. Justice Nobbis. 

Queen-Empress 

versus 

Durga Sonar.Accused.^'' 

{ - 

Emdence—Deposition of accused person when admissible in evidence against 
him in subsequent proceeding—Evidence Act (I of 1872) s. 80. 

A deposition given by a person is not admissible in evidence against him in a subsequent 
proceeding without its being first proved that he was the person who was examined and gave 
the deposition. 

A pardon was tendered to an accused, and his evidence was recorded by the Magistrate. 
Subsequently the pardon was revoked, and he was put on his trial before the Sessions Judge 
along with the other accused. At the trial the deposition given by him before the Magistrate 
was put in and used m evidence against him without any proof being given that he was the 
person who was examined as a witness before the Magistrate. 

Held, that the deposition wac inadmissible without proof being given as to the identity of 
the accused with the person who was examined as a witness before the Magistrate. 

In this case the accused and three others were charged with the murder 
of one Nemani Sonar. 

On February 2nd, the accused Durga made a confession before the Joint 
Magistrate, who recorded the usual memorandum at the foot of the confession 
as required by s. 164 of the Criminal Procedure Code. Subsequently a pardon 
was tendered to Durga, on the 10th February by the Joint Magistrate, who 

* Orimina] Reference No. 16 and Appeal No. 323 of 1885, made by J. W. Badeook, Eeq., 
QBhsiatir^ Sessions Judge of Bhagulpore, on the 4th of May 1886. 
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raoorded his reasons for so doing as required by s. 337* of the Ck)de, as follows: 
*' I am inolin^ to believe that he (Durga) was [880 under the impression 
that he would be pardoned when he made his statement to the Police and 
before me, and that his confession therefore will not be evidence against him 
or the other accused.” 

Subsequently the pardon was revoked on the ground that he did not make 
a full disclosure of all the facts, and he was put upon his trial along with the 
other accused for the murder. . 

At the trial the Sessions* Judge did not admit the confession as he oonsi- 
dered he was bound by the statement of the Joint Magistrate as recorded at 
the time of granting the pardon. The deposition made by Durga before the 
Joint Magistrate was admitted in evidence against him, in which he stated that 
he had assisted at the murder. 

No evidence was, however, given to prove that he was the person who had 
given the deposition before the Joint Magistrate. 

'The Sessions Judge, agreeing with the assessor, acquitted the other accused 
on the ground that Durga’s deposition was no evidence against them, and that 
the other evidence was untrustworthy and unrehable; but he convicted Durga 
mainly upon the statement contained in his deposition, coupled with the fact 
that there was evidence which could be relied on; that a quarrel existed 
between him and the murdered man, and that they were seen together the 
evening before the body was found. He aooordinglv sentenced him to death 
and referred the case to the High Court for confirmation of the sentence. 

Durga also appealed. 


No one appeared for either party- 

The Judgment of the High Court (MiTTER and NOBRIS, JJ.) was as 
oUows:— 


The Sessions Judge has admitted the depositions of the prisoner made 
before the Joint Magistrate of Monghyr on February 10th, 1886, without any 
evidence of his identity. 


At page 64 of the Sessions Record the Judge says. “ The Government 
Pleader then put in Durga’s statement on oath taken on February 10th after 
the offer of a pardon was 2made under s. 337 of the Code of Criminal 


• [Sec. 337 ;—In the case of anj' oSenoc triable exclusively by the (Jourt of Session or 
, - High Court, the District Magistrate, a Presidenoy Magistrate, 

Tender of pardon to ac- Magistrate of the first class inquiring into the offence, or 

oomplico. sanction of tbe'Distriot Magistrate, any other Magistrate 

may, with the view of obtaining the evidence of any person supposed»to have been directly or 
indirectly oonoerned in, or privy to, the offence under inquiry, tender a pardon to such person 
on condition of his making a full and true disclosure of the whole of the circumstances within 
his knowledge relative to such offence, and to every other person concerned, whether as 
principal or abettor, m the commission thereof 

Every person accepting a tender under this sootiqji shall bo examined as ea witness in 
the case. 

Such person, if not on bail, shall be detained in custody until the termination of the 
trial by the Court of Session or High Court, as the case may be. • 


Bve^ Magistrate, other than a Presidency Magiscrato, who tenders a pardon under this 
section, ^^1 record his reasons for so doing , and when any Magistrate has made such tender 
and examined the person co whom it has been made, he shall not try the ease himself, although 
the offence which the accused appears to have committed may be triable by such 
Magistrate.! • 
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Prooedure"—*(theii follow . some words which are quite ill^ible)—“ Under 
s. 839i^ of the Code of Criminal Procedure." And we suppcMe ha thought 
that under [882] s. 801 of the Evidence Act it was admissible without proof that 
the Durga Sonar who made the deposition was the same Durga Sonar then 
being tried. 

This was a gross blunder. Without the deposition there is no sufficient 
evidence to warrant a conviction of the prisoner, and we accordingly set aside 
the conviction and direct his discharge. 

' - Conviction set aside. 


NOTBB. 

[Seealso (1903) 26 All., 108.] 
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APPELLATE CIVIL. 


The noth April, 1885. 

Present. 

Mb. Justice Mitteb and Mr. Justice Field. 


Pergash Koer and another.Plaintiffs 

versus 

Mahabir Pershad Narain Singh and another.Defendants.'' 


Mortgage—Conditional sale — Foreclosure—Suit foi' possession on foreclosure — 
Regulation XVII of 1806, ss. 7, 8—Act IV of 1882 {Transfer of 
Property Act), ss. 2, clause (c) and 86. 

The procedure laid down in the Transfer of Property Act may be applied to the case of 
foreclosure of a mortgage executed before the Act came into operation, provided it be so applied 
as not to afioct the rights saved by s. 2, clause (c) of the Act. 

Where, therefore, imder the provisions of Regulation XVIl of 1806 notice of foreclosure 
had been served on a mortgagor by conditional sale, the mortgage having been executed, and 
the foreclosure proceedings taken before the Transfer of Property Act came into force, and 


Commitment of person 
to whom pardon dias been 
tendered. 


* Appeal from Onginal*Decree No. 277 of 1883, against the decree of Babco Amrit Lai Pal, 
Bai Bah^ur, Second Subordinate Judge of Sarun, dated the 22nd of September 1883. 

t [Sec. 339 —Where a pardon has been tendered under section .337 or section 388, and any 
person who has accepted such tender has, cither by wilfully con¬ 
cealing anything essential or by giving false evidence, not com¬ 
plied with the condition on which the tender was made, he may 
be tried for the ofienoe in respect of which the pardon was so ten- 
• dered, or for.any other oSence of which he appears to have been 
guilty in connection witjjt the same matter. 

The statement made by a person who has accepted a tender of pardon may be given in 
evidence against him when the pardon has been withdrawn under this section. 

No prosecution for the offence*of giving false evidence in respect of such statement shall 
be entertoined without the sanction of the High Court] 

t [Sec. 84-—Whenever any document is produced before any Court purporting to be a 
. nrrviiir. rocord Or ihemorandum of the evidence or of any part of the evi- 

nf aviHot,/./ denoo given by a witness in a judicial proceeding or before any 
Uon of record of evidence.^ officer authorised by law to take such widence, or to be a state¬ 
ment or oonfessiou by any prisoner, or accused person taken in accordance with law and 
purporting to be signra by any Judge or Magistrate, or by any such officer as afoiesud, the 
Court ahaU presume— • 

that the doounmt is genume; that any statements, as to the oiroumstauces under which 
It wus t e h e n , purporting to be made by the person signing it, are true, and that such evidence. 
stAtemont, or confession was duly takgn.] 
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after the expiry of tibie year of grace the money not having been paid, the mortgagee instituted 
a sait'for poBaeaaion on foreolosure, and when such suit was defended by a third party who 
had puTchaaed the mortgaged property at an execution sale and obtained possession before 
the oommenoement of the foreclosure proceedings and the necessary notice had not been 
served upon him. 

Held, that it was competent to the Court to apply the procedure prescribed by the Transfer 
of Property Act and grant the mortgagee a decree in the terms of s. 86, substituting the 
period of “ one year ” for the period of “ six months ” therein mentioned. Q^anga Sahai v. 
Kishen Sahai (I. L. B., 6 All., 262) referred to 

« 

In this suit the plaintiffs sought to obtain possession on foreclosure of a two- 
anna nine-pie share, out of five annas six pie, out [883] of eleven annas 
share of mouzah Dhowpole, the eleven annas constituting the whole of the 
mouzah. They alleged that the property in suit had been mortgaged by the 
first defendant Solookut Deo Narain Singh to their father, since deceased, by a 
deed of conditional sale, dated the 1st July 1873, to secure the repayment of a 
sum of Bs. 2,000 ; that the date fixed for repayment had passed without the 
principal or interest being repaid, and that consequently'under the provision 
of Regulation XVII of 1806 they had caused the requisite notice and copy of 
their petition for foreclosure to be served on the first defendant, the mortgagor, 
and the year of grace having expired on the 3rd Assar 1285, corresponding with 
the 16th June 1878, they brought this suit to obtain possession. 

They further alleged that after the service of the notice and copy of their 
petition on the first defendant they learnt that in execution of a decree against 
the first defendant the property in suit had been sold and purchased by him 
henamt in the name of the second defendant his son, Mahabir Fershad Narain 
Singh, and they consequently added him as a pro fonnd defendant. In 
their prayer they asked for a declaration that the first defendant's right to 
redeem was lost, and that they might have possession of the property, and they 
also added a prayer for “ other relief, which according to law might be 
deemed proper to be awarded to them.” They also claimed mesne 
profits. 

The first defendant did not appear or contest the suit^ but the second defen¬ 
dant filed a written statement, alleging, that inasmuch as he was in possession 
oi the property by virtue of his purchase which took place on the 10th April 
1876, and the notice was not served upon him, the foreclosure proceedings were 
ab tniUo bad as against him. He denied that he had purchased as benamzdar 
for his father, and stated that the plaintiffs were well aware of Che fact of his 
purchase and possession long before they caused the ^notice to be served on 
his father. The lower Court found as facts that the 'mortgage was a valid 
one, that the notice of foreclosure was served on the first defendant, and that 
the purchase by the second defendant was prior tp the date'of the plaintiffs 
application for foreclosure; that the second defendant was a necessary party to 
the foreclosure proceedings ; and [884] that as the notice was [not ?] served on 
him, the plaintiffs were not entitled to succeed unless they established the fact 
that the second defendant was a mere benamidar for his iather , that there was 
no evidence to show that they were not aware of the secop^ defendant’s purchase 
before instituting the foreolosure proceedings, and that they had failed to prove 
that the second defendant had purchased benamt for hjs father. 

At the hearing the plaintiffs contended that, if upon the facts they were 
not entitled to succeed, still it was open to the<Court to make a decree under 
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the provisions of s. 86* of the Transfer of Property Act {IV of 1882) in oom- 
plianoe with the prayer for " other relief but the Court held that, inasmuch 
as the suit was based upon foreclosure proceedings taken before that Act came 
into operation, and as it had not been instituted under its provisions, and did 
not contain the necessary allegations to entitle plaintiffs to a decree under 
that section, the Act did not apply ; and as it would be changing the entize 
character of the suit, the Court refused to grant any such relief, and having 
regard to the above findings, dismissed the suit but made each party bear their 
own costs. 

The plaintiffs now appealed to the High Court upon amongst other grounds 
‘ that there was nothing in the frame of the suit or in the circumstances of the 
case to disentitle them from obtaining a decree under s. 86 of the Transfer of 
Property Act, and that the lower Court erred in not granting them that relief. 

Baboo Mohesh Ghunder Ghowdhry and Munshi Mahomed Yumf for the 
Appellant. 

Mr. G. Gh-egory and Baboo Durga Das Dutt for the Respondent. 

The Judgment, of the Court (Mitter and Field, JJ ) was delivered by 

HitteP, J. —This suit was based upon a mortgage deed called bye-btl-wufa, 
executed by the defendant No. 1 in favour of the plaintiff’s father, on the 21st 
July 1873. Under this deed a two-anna nine-pie share, out of five annas six 
pie, out of eleven annas of the mouzah in dispute, which eleven annas 
constituted an entire estate, was mortgaged. The plaintiff alleged that on the 
[88dJ 16th June 1877 an application was made to the District Court for 
service of notice under‘Regulation XVII of 1806, that this notice was served 
upon the mortgagor; and that as the money due under the mortgage was not 
paid within the time allowed by the Regulation, the right to redeem was barred. 
It was further stated in the plaint that, some time after the notice had been 
served, the plaintiffs came to know that the share mortgaged had been sold in 
execution of a decree against the mortgagee [mortgagor ?] and purchased by the 
mortgagor himself in the name of his son, the defendant No. 2. Accordingly, 
the defendant No. 2 was made a defendant in the suit. The prayer in the 
plaint was for a decree for possession upon foreclosure of the mortgage, and also 
for “ other relief ” which according to law it might be deemed proper to grant. 

The suit was defepded only by defendant No. 2, and the principal ground 
of defence was that he was the real purchaser of the property mortgaged ; that 
since the date of his taking possession under the purchase, he has been in 
exclusive possession of it and that his father has nothing to do with it. 

He further alleged that this purchase took place before the application 
under Regulation XVII of 1806 was made to the District Court, and therefore 
the suit could not bo decreed inasmuch as no notice had been served upon him. 


• [Sec. 86 .—lu a rfait for foreclosure, if the plaintiff succeeds, the Court shall luake a 
. decree, ordering that an account be taken of what will be due to 

Decree m foreclosure the plaintiff for principal and interest on the mortgage, and for 
suit. his costs of the suit, if any, awarded to him, on the day next 

hereinafter referred to, or declaring the amount so due at the date 
of such decree, and ordering that, upon the defendant paying to the plaintiff or into Court the 
amount so due, on a day within six months from the date of declaring in Court the amount 
so due, to be fixed by the Court, the plaintiff shall deliver up to the defendant, or to smdi 
person as he appoints, all documents in his possession or power relating to the mortgaged 
property, and shall transfer the property to the defendant free from all incumbrances created 
the plaintiff or any person claiming under him, or, where the plaintiff claims by derived 
title, by those under whom* he claims; and shall, if necessary, put the defendant into 
possessimi of the property ; but, 

that, Vt the payment is not made on or before the day to be fixed by the Court, the defendant 
debarred of all right to redeem the property. ] 

1908 



MAHABIB FBBSHAD NABAIB SINQH &0. * [1885] LXi.R, 11 CaL 986 

There are other questions in the case, but the lower Court has found all of 
them in favour of the plaintiffs. It has been found that the mortgage was 
executed; that the monfiy covered by it was really advanced to the father; and 
that the notice was served upon the mortgagor, defendant No. 1. But the 
lower Court dismissed the suit upon the ground that the plaintiff failed to 
prove that the defendant No. 2, the son, was the fwrzi or benamidar of the 
father, defendant No. 1. 

There was a further contention before the lower Court on ,behalf of the 
plaintiffs, viz., that supposing, for want of notice upon defendant No. 2, no 
decree absolutely foreclosing the mortgage could be made in this suit, there was 
nothing to prevent that Court from making a decree under s. 86 of the " Transfer • 
of Property Act ” of 1882. With reference to this contention the Subordi- 
[S863nate Judge says that there was no prayer to this effect in the plaint, 
nor would the words “ other relief ” include it. He accordingly refused to 
accede to this prayer, which was made at the time of the last hearing. The 
Subordinate Judge, therefore, dismissed the suit altogether. 

Against this decision the plaintiffs have appealed. The evidence adduced 
by the defendant No. 2 to prove that he was separate from his father is, as 
remarked by the lower Court, hardly satisfactory ; and it being a presumption 
of Hindu law that the members of ,a family, and especially such members as 
these, namely, father and son, are joint, I should be inclined to presume that 
the purchase was made by the joint family. But as my learned brother is not 
prepared to go to this length, I would not press this view of the case to deprive 
the mortgagor of his right of redemption. It is, howpver, quite clear to us 
that the lower Court was in error in dismissing the suit altogether. We are 
of opinion that the lower Court was not right in refusing to make a decree in 
this case under s. 86 of the “ Transfer of Property Act.” 

Our attention has been drawn to a decision in Oanga Sahat v. Kishen 
Sahat (I. L. E., 6 All., 262). In that case the question was whether the pro¬ 
cedure part of the “ Transfer of Property Act ” would apply to mortgages 
executed before the Act came into operation. This question was referred to a 
Full Bench, and the majority of the Judges were of opinion that this question 
should be answered in the affirmative. The Chief Justice, however, dissented 
from the view taken by the majority of the Judges. 

Section 2 of the ‘ Transfer of Property Act ” says * “ In the territories to 
which this Act extends for the time being, the enactments specified in the 
schedule hereto annexed shall be repealed to the extent therein mentioned. 
But nothing herein contained shall be deemed to affect (a) the provisions of any 
enactment not hereby expressly repealed , (b) any terms or incidents of any 
contract or constitution of property which are consistent with the provisions of 
this Act, and are allowed by the law for the time being *in force , (c) any right 
or liability arising out of a legal relation constituted beford this Act comes into 
force, or [887] any relief in respect of any such {ight or liability ; or (d) save 
as provided by section fifty-seven and Chapter IV of this Act, any transfer by 
operation of law or by, or in execution of, a decree or order of a Court of com¬ 
petent jurisdiction : and nothing in the second chapter of this Act shall be 
deemed to affect any rule of Hindu, Mahomedan or Bqddhist law.” We are 
concerned only with clause (6) [c ? 1 of this section. I tlnnk that the words or 
any relief in respect of any such right or liability ’ have preserved to a mort¬ 
gagor of the description under consideration the right,which he had under the 
Regulation of 1806, viz., to pay off the mortgage money, and thus prevent the 
mortgage being foreolos^ within one year from the date of notice. That being 
so, it seems to me that the procedure laid down in the Transfer of Property 
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Aol ’’ will apply, .but it will not afifeot this right. Section 2 does not say 
that nothing herein contained shall apply to any transaction entered 
into befote the Act was passed, bat it says, “ nothing herein contained 
shall be deemed to affect any right or liability.” Therefore, the procedure laid 
down in the Act may be applied subject to this restriction that it should not be 
so applied as to affect the rights saved by s. 2. With this qualification, if 
I may be permitted to say so. I agree with the majority of the Judges of the 
Full Bench. Therefore, applying the provisions of the “ Transfer of Property 
Act,” in the way mentioned above, 1 think that the plaintiffs in this case are 
entitled to a decree ib the terms of s. 86 of that Act. In this view of s. 2 of 
the " Transfer of Property Act,” my learned colleague agrees. We, therefore, 
direct that a decree be drawn up in the manner provided by s. 86, substituting 
“ one year ” for “ six months ” mentioned therein. But as in this case the 
plaint was not properly drawn up, and as no application was made in the lower 
Court (in proper time) to amend the plaint so as to include in it an express 
prayer for a decree under s. 86 of the “ Transfer of Property Act,” we think that 
each party should bear his own costs in this as well as in the lower Court. 

Appeal allowed. 


NOTES. 

[In proceedings instituted after the Transfer of Property Act, 1882, came into force, the 
procedure laid down in that Act was required to be followed :—6 All., 262; 12 Gal. ,436. 
In 11 Cal. 562 the proceedings had been instituted before that Act; but this decision was not 
approved of by TSBVELYAN, J , in 12 Cal., 683, P.B. (Mr.Justice MiTTEB was a party to it). 
See also 19 Mad., 382 ; 14 Cal., 451; 599,23 Bom., 119, 22 Bom., 624. 

In 13 Cal., 50 this case was distinguished on the ground that all the parties were not 
before the Court 3 


[ 688 ] APPELLATE CIVIL. 


The 21st May, IHS.'i. 

Present . 

Sir Richard Garth, Knight, Chief Justice, and Mr. Justice Ghose 


Kowsulliah SundariDasi and another.Defendants 

versus 

Mukta Sundari Dasi and others.Plaintiffs'^ 


Adm^ss^on made by one co-sharer evidence against the others — 

’ Evidence Act (I of 1872), s. 18. 

In a suit between a zamin,(iar and his yaradara for rent, a person, who was one of 
several yotedars in the mehal, was called as a witness for the zamindar, and admitted the fact 
that an arrangement existed whereby he and his eo-jotedars had agreed to pay rent to the 
samindar direct; this suit was decided m favour of the zamindar. 

The tjaradara then brought a suit against the jotedara, amongst whom was the tntness 
abovementioned, to recovqj: the sum which the jotedara ought to have paid to the zamindar 
diraot, and Which the tjaradara had been decreed to pay. The joiedara disclaimed all 

*App^ from Appellate Decree No. 2389 of 1888, against the decree of F. J. G. Campbell, 
Esq., OiBoii^g Judge of Fumdpore, dated the 8th of May 1883, reversing the decree of 
Babw Jagut Durlav Mozumdar, Bai Bahadur, Subordinate Judge of that District, dated the 
13th of September 1881. <. 
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liability to pay rent to the ijaradara ; in this suit the evidence given by the jotedar in the 
zHnindar’s suit was received as evidence on behalf of the plaintiffs against all the defendants. 
Held, that the evidence was admissible. 

This was a suit for arrears of rent. The zamindar of Sultanpore had given an 
ijam lease of his mekal to Mukta Sundari Dasi and others. There was a jote 
jvmma in the mehal held by four oo-sharers. Default having been made in the 
payment of rent on account of this jote, the zamindar brought a suit against the 
ijaradars for the amount. In that suit the tjaradars resisted 4;he claim, on 
the ground that they had nothing whatever to do with the said jote, the tenants 
being, by an arrangement, directly under the zamindar. The tjaradars, how¬ 
ever, failed in their contention, and had to satisfy the decree obtained against* 
them by the zamindar. The tjaradars therefore brought this suit against the 
jotedars —(1) Durga Churn Ghose , (2) KowsuUiah Sundari Dasi, (3) Annoda 
Sundari Dasi, (4) Shyama Sundari Dasi. Defendants Nos. 2 and 3 alone 
filed written statements describing themselves as 5-annas [589] and 
2-anna8 sharers respectively of the jote, and contending that they by arrange¬ 
ment were the khas tenants of the zamindar, disclaimed all liability to 
the plaintiffs whom they had never acknowledged as iheir landlord. The 
written statement also alleged that defendant No. 1, a co-sharer to the extent 
of a 2-anna share, was on unfriendly terms with the female defendants and 
largely indebted to the zamindar in whose favour he had deposed in the former 
suit. The Subordinate Judge disbelieved the arrangement set up by the plaintiffs 
and dismissed the claim. On appeal, the District Judge, mainly relying, it 
would seem, on the admission made in the evidence of ope of the present defen¬ 
dants (defendant No. l), who was a witness on behalf of the zamindar in the 
suit between the zamindar and the tjaradars, that he and his oo-sharers had paid 
rent to the zamindar under an arrangement between them and the plaintiffs, 
decreed the plaintiffs’ claim. It was contended by the defendants on appeal to 
the High Court that the admission in the evidence of one of the jotedars, made 
in the former suit in which none of them were parties, could not be accepted 
si legal evidence against the others. 

Baboo Girja Sunkur Mojoonidar for the Appellants. 

Baboo Issur Ghunder Ghackrabati for the Eespondents. 

The Court (Garth, C.J., and Ghosb, J.) delivered the following 

Judgments 

Oarth, C. J.—In this case the plaintiffs took an ijara lease from the zamin¬ 
dar of certain property, in which was included a tenure, which had been held 
by the defendants at a certain rent for a great many years. 

The plaintiffs’ case was that, under an arrangement which they made with 
the defendants sometime ago, the defendants were to ^ay, and have always 
paid, their rent and cesses to the zamindar instead of to.the^plaintiffs, and that 
these payments had always been received by the zamindar on the plaintiffs’ 
^count and placed to their credit. • 

This being the arrangement, the plaintiffs say that the defendants, in 
breach of it, did not pay to the zamindar the rents or cesses, which they ought 
to have paid for the years 1283 to 1287, and cousequently the zamindar brought 
a suit against [390] the plaintiffs to recover those rents and cesses, and 

recovered the amount. • 

This suit was then brought by the plaintiffs to recover from the defendants 
the sums which, according to the arrangement, they ought to have paid to the 
zamindar; amd the lower Appellate Court has held that the arrangement relied 
upon has been proved, and that the plaintiffs are entitled to recover the sums 
claimed from the defendants. * 


5 CAL.—152 
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But it has been contended by the appellants (amongst othmr thtnp) tliat, 
in coming to this conclusion, the lower Appellate Court has admitted and acted 
upon certain» evidence, which was not legally admissible. 

It appears that in the suit which was brought by the zamindar against the 
plaintiffs, one of the defendants was called as a witness on behalf of thesaunin- 
dar, and spoke to the existence of the arrangement on which the plaintiffs rely. 
This deposition, made m the former suit, has been given in evidence in this suit 
and received by the Court below. 

It is contended by the defendants that this was wrong. It is said that 
the statement of one of the defendants might have been received as an admis¬ 
sion against himself only, hut not as against the other defendants. 

I think, however, the lower Court was right. Where there are several 
oo-oontraotors, or persons engaged in one common business or dealing, a state¬ 
ment made by one of them with reference to any transaction which forms 
part of their joint business, has always been held admissible as evidence as 
against the others. 

The rule is thus laid down in Taylor on Evidence, Vol. I, 1st edition, 
p. 489, 8. 525 

“ When several persons are jointly interested in the subject-matter of the 
suit, the general rule is that the admissions of any one of those persons are 
receivable against himself and fellows, whether they be all jointly suing or 
sued, provided the admission relates to the subject-matter in dispute and be 
made by the declarant^in his character of a person jointly interested with the 
party against whom the evidence is tendered.” 

, (See also Kemble v. Farren (3 C. & P, 623), Lucas v. De la Cour (1 M. & 
S., 249).] 

(5913 The principle of this rule is, that for the purpose of making these 
statements with reference to the joint concern or common subject of interest, 
one partner or co-contractor is considered to be the agent of the others , and 
this rule, as I take it, is enacted, though in a somewhat concise form, in s. 18 of 
the Indian Evidence Act. 

As this is the only point of law raised which is worthy of notice, I think 
that the appeal should be dismissed with costs. 

GhOBO, J.—1 concur in dismissing the appeal, as I think there was 
sufficient evidence in point of law to justify the finding of the Court below. 

Appeal dismissed. 


NOTES. 

t The admiBBion of a<person having a joint interest with another can be used against 
such other :—11 Cal., 388. 

Sm (IBll) se Cal., S9S, where MOOKEBJEE, and CAENTOUFF 31., fully diBcusaed and 
the prinoiploB underlying the rule, referring also to English cases like In re WhiteUy and 
Roberta* ArbUraMon (1891) 1 Gh. 568.] 
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ORIGINAL CIVIL. 

The 2nd June, 1886. 

Present : 

Mr. Justice Pioot. 

Malchus.Plaintiff 

versus 

Broughton and another.Defendants. 


WtU—Construction—Charitable gift—Cypres doctrine — Lapse. 

A testator directed his executor to set apart a sum of Bs. 7,000 to provide a fund for or 
towards the education of two or more boys at St. Paul’s Schopl, Calcutta, such boys to be 
natives of Calcutta, of poor and indigent parents, or fatherless child^n of Armenian or other 
Christian religion. The testator died in 1867. In 1864, the St. Paul's School, Calcutta, 
was removed to Darjeeling. In the St. Paul’s School, Calcutta, the fees for day-scholars and 
day-boarders were Bs. 8 and Bs. 10, re.spectively. In the St. Paul's School, Darjeeling, there 
were no day-scholars nor any day-boarders , and the cost of a regular boarder would be about 
Bs. 400 per annum. 

Held, that the gift did not lapse, being a general charitable bequest, and that under the 
circumstances it must be executed cypres • 

On the 20th day of June 1859, Nicholas Isaac Malchus, an Armenian 
inhabitant of Calcutta, made and published his last Vill and testament, wheleby, 
after making several pecuniary and other bequests, he directed as follows in 
the 5th clause of his will:— 

“ I direct my executor to invest the sum of Company’s rupees seven 
thousand in the purchase of Company’s paper and to [5923 stand possessed 
thereof in trust by means of the income of the same to provide a fund for or 
towards the location of two or more boys at St. Paul’s School, Calcutta, to 
be from time to time nominated for that purpose by the trustee for the time 
being of this my will, such boys to be natives of Calcutta, of poor and indigent 
parents, or fatherless children of the Armenian or other Christian religion, and 
such income to be paid to the Governors, Trustees or Managers of the school 
for the time being for the purpose of such education , and I direct that no boy 
shall be eligible for admission to the benefit of this provision ^t an earlier age 
than seven, or at a later age than twelve, nor shall he continue the enjoyment 
thereof after he shall have attained the age of seventeen, though entitled to 
its benefit up to then , and whenever a vacancy shall occur either by removal 
of any such boy at the age aforesaid, his earlier death, orfroip any other cause, 
the Trustee for the time being of this my will shall fillup the vacancy by appoint¬ 
ing some other boy of the character and qualifications hereinbefore in that 
behalf stated, and each boy admitted to the school shall be si^jeot to the 
government and discipline thereof.” • 

The last clause of the will, so far as is material for the purposes of this 
report, ran as follows: “ I do hereby nominate anS appoint my said wife 

executrix and trustee of this my will during her life, ^and after her decease or 
renunciation of such office I Weby nominate and appoint the Administrator- 
General of Bengal for the time being the executor and the trustee of this my 
wUI.'* 
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The testator died on the 23rd of December 1867, leaving a widow, and the 
plaintiff, his only son, him surviving. The widow obtained probate of the will 
and adminii|lier^ the estate until her death in February 1881, when the 
Administrator-General of Bengal took upon himself the administration of the 
estate. v 

In September 1863, the St. Paul’s School, Calcutta, was closed by order 
of the Committee of the schocd. It had for some years previously been a 
failure financially from want of success in competing with other schools newly 
established in Calcutta, and the Committee thought it would be desirable to give 
up the school in Calcutta and establish one in the hills either at Hopetown or 
{398] Darjeeling. This was done. The Committee sold the Calcutta property, 
and with the proceeds purchased some lands in Darjeeling, where, in March 
1864, they established the school thenceforward known by the name of the St. 
Paul’s School, Darjeeling. This proceeding was always referred to by the school 
authorities as the transfer of St. Paul’s School from Calcutta to Darjeeling. 

During the year 1877, Mrs. Malchus paid the interest on the Es. 7,000, 
namely, Es. 280, to the Governors and Trustees of St. Paul’s School, Dar¬ 
jeeling, for the education of one boy. From the year 1877 no payments were made 
mther by Mrs. Malchus or by the Administrator-General. On the 11th of 
February 1684, the plaintiff instituted the present suit for the construction of 
the will of the testator so far as it related to the bequest contained in the 5th 
paragraph ; for a declaration that the St. Paul’s School, Calcutta, had ceased 
to exist at the time of the testator’s death ; and that the legacy of Es. 7,000 
had lapsed and fallen into the residue of the estate of the said testator to which 
the plaintiff was entitled , for accounts and for general relief. The defendants 
wer%the Administrator-General and the Venerable Archdeacon Atlay, who was 
appointed by the governing body of St Paul's School, Darjeeling, under the 
provisions of Act XXI of 1860, under which Act the school had in 1867 been 
registered as a society. From the evidence it appeared that the fees at the 
St. Paul’s School, Calcutta, ranged from Es. 8 and Es. 10 per month for day- 
scholars and day-boarders to Es. 35 and Es. 40 per month for regular boarders. 
At the St. Paul’s School, Darjeeling, there were none but boarders, the average 
cost for each being about Es. 400 per annum. 

Mr. O’Kinealy (the Advocate-General, Mr. G. C. Paul, with him) for the 
Plaintiff.—^The plaintiff’s contention is that the gift of Es. 7,000 has lapsed 
and fallen into the residue. This contention involves two questions : first, whe¬ 
ther the St. Paul’s School, Calcutta, was in existence at the death of the testa¬ 
tor in 1867 ; secondly, if not, whether this is a gift which the Court will execute 
cypres ? As to the first .question, it is submitted on the evidence that the 
school pointed out by the testator was not in existence at the death 
of the testator. The‘ St. Paul’s School, Darjeeling, is not the CSMl 
St. Paul’s School, Calcutta, merely transferred to Darjeeling. It is entirely 
different in its aims and in its character. As to the second question, 
this is not a gift which the Court will execute cypres—Clark v. Ta/yhr 
(1 Drew, 642); Bussell Kellett (3 Sm. and G., 264); Fish v. Attorney-General 
(L. B., 4 Eq,. 521). 

Mr, Hill (Mr. &tokoe with him) for the Trustees and Governors of 
St. Paul’s School, Darjqeling.—This is a general charitable gift and cannot fail in 
any case. (He was stopped on this point.) My clients are entitled to the fund. 
It was giimn to St. Paul’s School, and the mere transfer of the school from 
Calcutta to Da^rjeeling was immaWial so far as che bequest was concerned. 
Even if the Court were disposed to think the gift should be executed cypr^, we 
are the parties.entitled, as the St. Paul’s School, Darjeeling, is the suo<»stor 
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of, and resembles mora nearly than other institutions, the school mentioned by 
the testator. 

Mr. White (Mr. Allen with him) supported the contention of the other 
Defendants. 

The Judgment of the Court was delivered by 

Pigot, J .—The plaintiff oiaims in this suit that the legacy under para. 5 
of the testator's will has lapsed. It has been argued by his counsel that the 
legacy was intended for St. Paul’s School, Calcutta , that the school came to an 
end ; and following the principle laid down in Clark v. Taylor (1 Drew, 642); 
Russell V. Kellett (3 8m. and G., 264), &n& Fiskv. The Attorney-General (L. R. 
4 Eq., 521), the object of the bequest having disappeared, it must lapse, and 
that he, as son of the testator, becomes entitled to the fund. Now the question 
depends, as has been all along admitted by counsel on both sides, entirely on 
the construction of para. 5 of the will. 

Counsel are not at issue on any question of law. 

I think, on looking at all the terms of this paragraph of the will, I must 
hold that the intention of the testator was not to make a. gift either to or for 
the benefit of the school but for the furtherance of the education of the sort of 
persons described in the paragraph as “ two or more boys, natives of Calcutta, 
of poor and [595] indigent parents, or fatherless children, of the Armenian or 
other Christian religion.” 

In the first place there is no bequest of the money to the school at all. 
There is simply a direction that the trustees, or rather the executors, shall 
invest Rs. 7,000 in Company’s paper, stand possessed thereof, and by means 
of the income provide a fund for or towards the education of boys of the 
description mentioned at St. Paul’s School, Calcutta. * 

Not merely is there no bequest to the school, but the will contains direc¬ 
tions as to what the boys are to get as objects of the testator’s bounty, that is 
education; and that education they are to have, by its being paid for at 
St. Paul’s School, Calcutta. It appears to me that to bring the case within 
the scope of the cases cited it would be necessary that the money should pass 
to the institution, which, it is suggested by the plaintiff’s counsel, was the 
object of the bequest. That is not what is done in this paragraph, 1 think 
that the name of the school is introduced in two places jn the will—once with 
the object of directing that the education contemplated shall be obtained 
there. He appears to use a reference to St. Paul’s School, Calcutta, in a 
subsequent part of the will as an indication of the standard of education he 
wishes the objects of the bounty in that part of the will to receive, and I so 
use it here. Holding, therefore, that the bequest is not to an in’stitution such 
as the school, the case does not fall within the authorities cited, and there¬ 
fore I cannot hold that the legacy has lapsed. It is not necessary now to 
decide the question argued by Mr. O’Kinealy, and discussed by Mr. Hill, as 
to whether the St. Paul’s School at Darjeeling is a. continuation of the school 
which existed in Chowringhee twenty years ago. I must have done so had 
I been with the plaintiff' in his construction of the 6th para, of the will, as I 
am not, and having regard to the view I entertain of the other part 6f the case, 
it is not necessary to determine this question. It appears to me, that 
whether or not the Darjeeling school is the same institution as existed 
in 1863 in Calcutta, if it be the case that the education there given cannot under 
the circumstances be given to children answering the description of the objects 
of the testator’s bounty, that the doctrine of cypr&s must come in, and it appears 
»CS96] on facts admitted that that is so. The object of the testator, as I 
understand it, was to provide education for two or more boys,' natives of 
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Caloutta, children of poor and indigent parents, or fatherless children, of the 
Armenian or other Christian religion. 

Now it is clear that this small endowment, on the face of it, is insufficient 
to provide the expenses of even one boarder at the Darjeeling school as it now 
stands. It was insufficient to defray the expenses of one boarder in the 
school at Calcutta as it was in 1862-63. I cannot but suppose that the 
testator, when he fixed the purpose to which the fund was to be applied, knew 
the circumstances of the charges made at the school at that time, as given in 
evidence here, and knew that the fund could not be applied for children to 
board at the school. I think, taking aU the facts into consideration, that he 
o must have contemplated the education of children as day-scholars only or as 
day-boarders such as were attending school at that time, and for such purpose 
I think the fund must now be applied. 

The oharaeter of the education given at St. Paul’s School, Dar]eeling, is, I 
am satisfied, such as the testator would have wished, that I hold to have 
been an education at a school where religious teaching was imparted according 
to the form of belief of the English Protestant Church. I do not intend to 
‘exclude the possibility such as has been suggested by Mr.Htll, that should there 
be found some other fund, and the persons at whose disposal such fund is should 
be willing to supplement the fund in this suit, so as to provide for the edu¬ 
cation of the boys in Darjeeling. If that could be done, no doubt, the object ot 
the testator would be amply satisfied. That can be inquired into in the reference 
which I must order. When I say 1 conclude that the testator contemplated 
at best day-boarders only, though he has not actually specified that class, I do 
soon the assumption that he can get nothing better than that sort of education 
for the available income. 

There must be a reference to the Begistrar to report on the question in 
what manner the wishes of the testator can be best carried out, having regard 
to the decision I have come to. 

Attorney for Plaintiff: H. H. Bemfry. 

Attorney for Defendants : Garruthers and O.C. Ganqooly. 


MOTES. 

EThis csabe was afflnned by GAHTU, G J. and WlLiSON J on appeal, (1886) 18 Cal., 198.] 
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C597] PBIVY COUNCIL. 

The 13th and 17th February and 4th March, 1885. 

Present: 

Lord Blackburn, Sir B. Peacock, Sir B. P. Collier, Sir B. Couch and 

Sir a. Hobhouse. 


Abdul Wahid Khan.Defendant 

versm 

Nuran Bibi and others.Plaintiffs. 


[On appeal from the Court of the Judicial Commissioner of Oudh.! 

Mahomedan law—Deed of Gompromtse — Constmckon—Estate Itmtied to take 
effect in favour of a person after anoDier's death. 

It 18 not consistent with Mahomedan law to limit an estate to take effect after the deter¬ 
mination, on the death of the owner, of a prior estate by way of what is known to English 
law as a vested remainder, so as to create an interest which can pass to a third person before 
the determination of the prior estate 

The parties to a soleimmah, or compromise, were, on the one side, the widow of a Maho¬ 
medan, she being in possession of villages m Oudh, which had belonged to him, and of which 
the summary settlement of 1858 had been made with her , anli, on the other side, two 
brothers alleged to be his sons. By the compromise, which was made in the course of 
proceedings at regular settlement, it was agreed that the widow should, during her lifetime, 
continue to hold possession, and remain proprietor, without power of alienation, and that 
after her death the two sons should possess each one-half of the property. 

Held, that on the true construction of the compromise, the title of the sons to succeed 
was contingent upon their surviving the widow, and that no interest passed to their heirs on 
their deaths in her lifetime. 

Appeal from a decree (24th August 1882) of the Judicial Commissioner of 
Oudh, reversing a decree (30th June 1881) of the District Judge of Bae Bareli. 

The decree of the District Judge, Sayyid Mahmud, dismissed this suit 
which was to obtain possession of a share (8 annas 7 pies) in talukas Aidari, 
in the Bae Bareli district, and Lewari, partly m that district and partly in that 
of Partabgarh, formerly belonging to Mouaiszam Khan, wiio died on the 22nd 
of January 1880, leaving a widow named Gauhar Bibi, and also Abdus Subhan 
and Abdul Bahman, who claimed to be his legitimate sons. With Gauhar Bibi, 
who was in possession at the annexation of Oudh (13th February 1856), the sum¬ 
mary settlement was made, and after the general confiscation* (Idth March 1858) 
[S983 followed by th^ restoration, and the summary settlement of that year, 
the settlement of the villages was again made with 'her. She continued in pos¬ 
session till her death on the 18th October 1875. 

In the course of proceedings at the regulaf settlement, litigation took place 
between the alleged sons on the one side, and Gauhar Bil^i on the other, result¬ 
ing in a compromise contained in petitions filed on the 28th of April 1866 in 
the Court of|Pandit Madho Pershad, Extra Assistant Commissioner of Settle¬ 
ment in the Bultanpur district. This gave rise to the main question on this 
appeal which turned on its construction. 

Abdus Subhan died in 1868, and Abdul Bahman in 1874. Gauhar Bibi, 
before her death, made a gift, dated 30th April 1874, of the talukas to the 
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daughter of Abdul Rahman, named Muradi Bibi^ who remained in possession 
till her death in January 1881, her husband Abdul Wahid Khan, the present 
appellant, beooming her representative. 

Nuran Bibi, the principal plaintiff in the suit, claimed as the sister of 
Abdus Subhan, and half-sister of Abdul Rahman, alleging that these brothers 
were among the heirs of Mouazzam, having been in possession down to 
1262 F., or 1854 A.D., the kabuUat having been made out in their names, and 
that afterwa^s, in 1263 F., “as a step suggested by the exigencies of the times, 
the kabuUat for the estate was executed in the name of Gauhar Bibi." The 
plaint also alleged that by the compromise of 28th April 1868, the brothers’ 
' rights, each to one-half of the estate of Mouazzam Khan, had been admitted, 
and that it had been agreed that Gauhar Bibi should retain possession during 
her lifetime, without power of alienation, and that after her death the sons 
should share the estate equally. The cause of action had arisen on the death of 
Gauhar Bibi, the termination of the kabza hmati, or life possession, the 
interests of the two brothers having passed on their deaths to Nuran Bibi. 
The defence, among other defences, besides disputing the legitimacy of Nuran 
Bibi, was that the compromise of 1866 created only rights contingent upon the 
brothers surviving Gauhar Bibi , whereas they had died before her* so that no 
estate had passed to Nuran Bibi. 

[699] Two issues to the following effect, besides others on other points, 
were fixed in the Court of First Instance, viz., " what rights, if any, did the 
brothers possess in the estate , was their interest vested or contingent; and did 
the fact of their dying fn the lifetime of Gauhar Bibi divest their heirs of all 
right to inherit?” Also, “ was the deed of 30th April 1874 executed by Gauhar 
Bibi in favour of Muradi Bibi valid 

For the purposes of this report, the position of the co-plaintiffs and the 
co-defendants, as well as the previous litigation, sufficiently appear in their 
Lordships’ judgment. 

The District, Judge was of opinion that, this being a suit relating to 
succession, it must be decided according to the rules of the Mahomedan law, 
as required by s. 3 of the Oudh Laws Act XVIII of 1876 , also that the 
parties being Sunnis, the law of the Hanifeea School was applicable. He 
translated in his judgment the petitions, dated 28th April 1866, which set 
forth the terms of the compromise. Abdus Subhan’s was as follows, as 
translated in the judgment:— 

“ I, executant, put it down in writing that my mother, the defendant, 
may remain daring her lifetime, as hitherto, proprietor and possessor of the 
said taluka, and may manage the ilaka through kanndas (agents). But with¬ 
out necessity with the especial view of destroying my rights she may not 
idienate any property,'and after her death I, executant, and my elder brother 
Abdul Rahman, maV become possessors and appropriators of the tlaka^ situate 
in the districts *01 Sultanppr and Partabgarb. And during the life of the 
defendant I shall not disobey her in any way." 

And Gauhar Bibi’s as follows — 

** I, e:iCeoatant, with a view pf foresight, have settled in this manner that 
during my lifetime, I^ myself continue possessor and proprietress as hitherto, 
and manage the said taluka through kanndas (agents); and without necessity, 
with a special view of destroying the rights of these two youngjpen, 1 may 
not alienate any property of the iktka situate in the disia’icts of Sultanpur and 
Partabg^h. After my death the two young men, Abdul Rahman Khan and 
Ab^ SoUian Khan, are both hairs [ 600 ] and owners of the whole ; 
4hey- may 'both, become in half-shares possessors and appropriators." 
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Upon these, the District Judge decided that Gauhar Bibi’s rights were not 
so far qualified as to divest her of the proprietorship, and that any interest 
given to Abdus Subhan and Abdul Rahman must be regarded as contingent 
upon the event of their surviving Gauhar Bibi; and that, under the Mahomedan 
law, the expectant right of an heir-apparent was not regarded as a vested 
interest, and could not pass to a third party, so long as it had not actually coma 
into operation by the death of the existing owner. 

This principle of Mahomedan law was uniform in its application to matters 
of succession, whether in virtue of bequest, or inheritance, or family arrange¬ 
ment. His finding, then, was that both Abdul Rahman and Abdus Subhan, 
having died in the lifetime of Gauhar Bibi, they never acquired any vested- 
rights in the estate, such as, under the Mahomedan law, could form the subject 
of inheritance. He added his opinion that the deed of gift, executed by Gauhar 
Bibi on 30th April 1874, was valid, having been followed by actual possession. 

On appeal, the Judicial Commissioner reversed this decree, giving his 
reasons as follows :— 

“ It appears to me that the etiect of the compromise was to give Gauhar 
Bibi a life-interest in the estate. The District Judge has held that under the 
Mahomeditn law the expectant right of an heir-apparent cannot pass by succes¬ 
sion, but this is the case to a limited extent only. A son’s son, for instance, 
cannot succeed if there are sons alive, but if there are no sons alive, the son’s 
son does succeed, and the expectant right of the son has passed to the grand¬ 
son. On the death of Abdul Rahman and Abdus Subhan their heirs took 
their place, and had a right to the property on Gauhar Bibi’s death. I cannot 
agree with the District Judge that, on the death of Abdul Rahman and Abdus 
Subhan, the family arrangement lapsed, and Gauhar Bibi became sole owner.” 

Mr, /. T. Woodroffe and Mr U Cowell, for the Appellant, contended 
that the judgment of the District Judge was correct, and that the suit 
should be dismissed. The Judicial Commissioner had erred in holding 
that the compromise of 1866 had cut [601] down Gauhar Bibi’s rights in the 
talukas to a life-estate. The settlement of 1858 having been made with Gauhar 
Bibi (all previous titles to the talukas having been swept away by the effect 
of the confiscation of Oudh lands in that year), from Gauhar Bibi, descent 
would have had to be traced, if this had been a question of proving title by 
descent. This was material, although the main poinjj for consideration was 
what construction was to be put on the mlenamah of 1866 , for it must be con¬ 
strued with reference to the position of the parties, as well as with regard to 
Mahomedan law. Under the compromise, Abdus Subhan and Abdul Rahman 
took no transferable interest, unless and until they should survive Gauhar Bibi. 
But they had died before Gauhar Bibi's interest in the talukas came to an end, 
and had never received any immediate, or present, estate—that alone being the 
kind of estate that could pass by inheritance to any sharer claiming through 
them. It followed that Nuran Bibi took no share through the brothers. 
The Mahomedan law disallowed the creation of, transferable estates depen¬ 
dent as to their coming into operation upon events uncertain as to the time 
of their happening. Any uncertainty attending the transfer of property, as to 
the time when possession should be taken,*was contrary to the sfpirih of the 
Mahomedan law. Reference was made to Hedaya (Hamilton), Vol. Ill, book 
26, (of Sulh, or Composition), chap. 1, Macnaghten’s Principles of Mahomedan 
Law, p. 124, 4 blso Precedents, p. 21; Hedaya (Hamilton), Vol. II, book 16 (of 
Sale), chap. 15; Baillie’s Digest of Mahomedan Law ;,Hanifeea Code, Law of 
Sale, chap. 1; Jestmnt Singjee Ubby Singjee v. Jet Stngjee Ubby Singjee (3 Moo. 
I. A. 245); Banee Khujooroomssa v. Mussamut Boushun Jehan (L. R., 3 I A. 
291), Nawab Mulka Jahan Sahiba v. Deputy (hmmtsstoJier of Lucknow (L. R., 
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6 1. A., 63). Also in regard to the question of the sons' position in the family 
to Khofah Hidayutoolah v. Bai Jan Khanum (3 Moo. I. A. 295). 

Mr. T. B. Covtm, Q. C.,. and Mr. C. W. Arathoon, for the Bespondent. 
argued that the true effect of the compromise was to admit, on the part of 
Gauhar Bibi, the existence of an estate in Abdul Bahman and Abdus Subhan, 
they conceding to her the right of [602] possession during her life. The 
widow stipulating that she should remain in possession for life, admitted the 
right of the brothers to inherit as co-sharers in the paternal inheritance; and 
unless that right could not pass to their heir, or representative, Nuran Bibi's 
title was made out. It was, however, a right sufficiently definite to pass by 
'inheritance. Moreover, as to the argument that Gauhar Bibi was entitled to 
the talukas, as the settlement had been made with her, the rights of a talukdar 
were not vested in her, and she did not come within the provisions of the 
Oudh Estates Act I of 1869, afterwards enacted. The settlement only 
indicated her undisputed right to possession. The result of the compromise 
of 1866 was that she, being left in possession, agreed to be content with it for 
her life, recognizing the sons’ right to succeed after her death by a title which 
they had never abandoned. 

Mr. J. T. Woodroffe, in reply, argued that the sons’ rights beiJ|, as they 
were stated to be by the compromise, the admission in favour of the widow 
must be construed with reference to the antecedent rights which she 
possessed. Gauhar Bibi, by the effect of the settlement made with her 
of these few villages (probably too few to rank as the taluka of a talukdar), 
was in the position o& a talukdar without a sanad ; and although she was not 
a talukdar within the meaning of Act I of 1869 (the Oudh Estates Act, 1869, 
s. 3), still she came within the scope of the letter dated 10th October 1859, in 
the schedule to that Act. In the settlement proceedings of 1858 the Govern¬ 
ment restored the lands of Oudh, the amnestied owners and claimants coming 
in upon their old titles. 

Beference was made to Prince Mirza Jehan Kudr Bahadur v. Nawab 
Afsur Baku Begum (L. R. 6 I. A., 76), and also to Zohooroodeen Sirdar v. 
Bakaroolah Sircar [W. R. (for 1864), p. 185], the latter case showing that, 
according to Mahomedan law, a gift was held invalid where the donor was to 
remain in possession during his lifetime. 

Their Lordships’ Judgment on a subsequent day (March 4th) was delivered 
by 

{603] Sir R. Couoh. —The main question in this appeal arises upon the 
construction qf an instrument of compromise, dated the 28tb of April 1866, 
consisting of two parts, one part being executed by one, and the other by the 
other of the parties to the compromise. It was made in a suit institute in 
the Court of the Ejctra Assistant Commissioner, Settlement Department, in 
the district of Syltanpur. In order to construe it, it is necessary to see what 
was the position of the parties when it was made. Between 1821 and 1825 
one Mouazzam Khan acquired the ilaka Aidari, consisting of seven villages, 
now in the Rae Bareli, but formerly in the Sultanpur district, and about the 
year 1849 ne purchased, in the name of his sons, Abdul Bahman and Abdus 
Subhan, the ilaka Lfewana, consisting of eleven villages, in the district of Par- 
tabgarh. Mouazzam*Khan died on the 22nd of January 1650, leaving three 
wi^WB, Gauhar Bibi, Mussamat Chameli, and Mussamat Bakhtawar, and two 
sons, Abdul Bahman, *the son of Chameli, and Abdus Subhan, the son of 
Bakhtawar. It was admitted that Gauhar Bibi was his lawfully married wife, 
but it was contended, on behalf of the appellant, that Chameli and Bakhtawar 
were nev^r i:^rried to him, afnd that; their sons were therefcHe ill^timafee. 
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MuBsamaii Bakbtawar had also a daughter, Mussamat Nuran, the respondent, 
who it was contended was not Mouazzam’s daughter, having been bom only 
Uiree months after her mother first entered his harem. In 1865 or 1866, before 
the annexation of Oudh, a settlement of the whole estate was made with Gauhar 
Bibi, and a kabuhat executed in her name, and from that time until her death 
she remained in possession of it. In April 1858, shortly after Lord Canning's 
Proclamation on the 16th of March 1868, by which all the estates in Oudh were 
confiscated to the Government, a summary settlement of the estate was made 
with her. No sanad was granted to her, and her name is not entered in the 
list of persons who were to be considered talukdars within the meaning of Act 
I of 1869 (the Oudh Estates Act). On the Slst of January 1866, Abdus Subhan* 
brought a suit in the Court of the Extra Assistant Commissioner, Settlement 
Department, against Gauhar Bibi, to recover one-half of the village of Sarai 
Mahesa, one of the villages in [604] Aidari. In the plaint the tenure is 
described as talukdar without a sanad, and Gauhar Bibi is named as talukdar. 
The ground of the claim is stated to be that Mouazzam Khan, during his 
lifetime, caused the kabuhat of the village in suit, together with the entire 
taluka, to be executed in the name of the plaintiff and Abdul Rahman, so that 
in virtue* thereof they continued in possession duiing their father’s life¬ 
time, and after their father’s death they held continuous possession till 1263 F. 
In the middle of 1263 F., when British rule was established, the entire 
taluka was settled with strangers for non-payment of the arrears of Government 
Revenues; after 1266 F. (1859), on the re-occupation of the province, the 
settlement of the entire taluka was made with the defepdant in the absence of 
the plaintiff. 

The plaintiff did not rely upon any title in the sons as heirs of their 
father. He relied upon the kabuhat, and the possession under it, as evi¬ 
dence that their father in his lifetime made them real owners of the 
estate, and that they were not furztdars. He would have had to prove this, 
there being, according to the law in India, no presumption in their favour from 
the fact of their being sons of Mouazzam It does not appear in the record 
of the present suit what defence was made by Gauhar Bibi Possibly no formal 
defence was ihade before the compromise was come to. Her case would be 
that in 1855 or 1856 a settlement of the estate was made with her and a kabwhat 
executed in her name, and she had ever since been in possession of it, and, 
further, that in April 1858, after the confiscation, the Government had made a 
summary settlement with her. The compromise was made by two petitions to 
the Settlement Court, one by Abdus Subhan, and the other by Gauhar Bibi. 
The former is in these words .— 

“ Whereas the petitioner has instituted a suit in the Settlement Court against his mother, 
Mussamat Gauhar Bibi, for proprietary right in half of taluka Serai Mahesa, in pergunnah 
Rokha, in the Sultanpur district Now, an amicable settlement haveng been made between 
the petitioner and his said mother, a deed of compromise is filed this da^t m the Settlement 
Court; therefore I, the declarant (mau mukvr) commit to writing that (my) mother, defendant, 
shall during her lifetime continue as heretofore (6a dastur) to hold possession, of, and be 
mistress of, the taluqa, and manage the estate [605] through agents, but she skull not, With¬ 
out any special emergency, alienate any property so to deprive me of my right, and that 
after her death I, the declarant, (vuiu mukvr) and my step-brother, Abdul Rahman, shall 
possess and enjoy each one-half of the entire tlaka, situate in tho*diBtriots of Sultanpur and 
Partabgarh, and that so long as the defendant may be living I shall obey her.” 

The petition of Gauhar Bibi is similai to this, wi£h the addition, after the 
names of Abdul Rahman and Abdus Subhan, of the words, “ shall become 
successors to, and proprietors of, the said ilakaX Thereupon the Court, on the 
28th April, made an order dismissing the suit. <■ 
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AMos Subhan died on the 25th of February 1868, and Abdul Bahman on 
the 10th of March 1874, leaving a daughter, Muradi Bibi. On the 30th of 
April 1874, Gauhar Bibi executed a deed of gift in favour of Muradi Bibi, and 
on the 18th of October 1875 Gauhar Bibi died, leaving Muradi in possession 
of the entire estate. There had been some litigation between Mustafa Khan, 
the nephew of Mouazzam, and Gauhar Bibi, but it is not necessary to notice 
those suits, nor a suit brought by him against Muradi Bibi after Gauhar Bibi’s 
death. 

The suit, which is the subject of this appeal, was brought on the 1st of 
.November 1880, by Mussamat Nuran Bibi, Sardar Prem Singh, and Mahomed 
Taha Khan, the latter two being said to be purchasers from Nuran Bibi of a 
share of the estate, against Abdul Wahid Khan, the husband of Muradi Bibi, 
Mussamat Shaluka, one of the two widows of Abdul Eahman, and other defen¬ 
dants who were mortgagees of the estate. The claim was to recover possession 
of 8 annas 7 pie share of the estate by virtue of inheritance from Abdul Eah¬ 
man and Abdus Subhan, and the ground of ic is stated to be that, by virtue of 
the transfer of the property effected by Mouazzam Khan in his lifetime, by 
causing a kabultat to be executed, both the sons remained in proprietary posses¬ 
sion of the estate down to 1262 F., and that under the deed of compromise, 
Abdus Subhan’a right to one-half of the estate and Abdul Bahman’s to the 
other half having been admitted, it was settled that Gauhar Bibi should retain 
possession of the estate during her lifetime, without power of alienation, and 
that after her death both the sons would take the estate half and half. The 
respondents, in the reasons in their [ 606 ] case in this appeal, put the same 
construction upon the compromise, and in the argument their counsel contended 
that it was a recognition of right of inheritance in respect of what would have 
been the sons’ rights, supposing they had succeeded in the suit. 

Their Lordships are of opinion that the compromise cannot be construed 
as adpiitting the right which was claimed by either of the parties In Abdus 
Subhan’s petition it is stated that Gauhar Bibi sued for proprietary right, 
and if she is to be considered as admitting the proprietary right which 
the sons sued for, they must be equally considered as admitting her proprietary 
right. These rights are inconsistent, and, as both could not have been admitted 
by the compromise, neither can be considered as having been. Further, Gauhar 
Bibi is not merely to have possession of the estate during her life ; she is 
to be mistress (or, as the District Judge has translated the petition, proprietor) 
of the taluka. During her life, the whole interest in the estate is to be 
in her. Thep comes the question . What is the interest which is given 
by the compromise to the sons ? To give the plaintiffs a title to the 
estate it must be a vested interest which, on the death of the sons, passed to 
their heirs, and is similar to a vested remainder under the English law. Such 
an interest in an^ estate does not seem to be recognized by the Mahomedan law. 
The suit was tried in the finst instance by the District Judge of Rae Bareli, a 
Mahomedan, who held that the interest, if any, created by the compromise, 
must be regarded as future, and contingent upon the event of Abdul Rahman 
and Abdus Subhan surviving G^har Bibi. After giving his translations of the 
petitions^ which sub^antially agree with those which haye been quoted from 
the record, he says > 

** From these words m the application it is clear, to my mind, that the parties to the 
compromise intended that Gauhar Bibi should continue to be the proprietress and possessor 
of the estate as before, and without any limitations or restnotions which would divest her of 
ownership daring her lifetime. Tha words 6a dastur malik tua kabui, which occur in both 
apphcatifMis, leatte no doubt upon this point." 
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Further on, he says,— 

“ But it is clear to me that her (Gauhar Bibi) proprietary rights were not qualified in 
any such manner as to devest her, wholly or partially, of the [6071 incidents of ownership. 
The arrangement contained in the compromise would bo called by the Mahomedan lawyers ‘ a 
tauris,' or ‘ making some stranger an heir,’ and cannot be regarded as creating a present or 
vested interest. The words of the compromise do not bear any such construction, as the 
plaintifis seek toput on them, and if they do create any interest, such interest must be regard¬ 
ed as future, and contingent upon the event of Abdul Rahman and Abdus Spbhan surviving 
Gauhar Bibi. Under the Mahomedan law, a mere possibility, such as the expectant right of 
an heir-apparent, is not regarded as a present or vested interest, and cannot pass by succes¬ 
sion, bequest, or transfer so long as the right has not actually come into existence by the 
death of the present owner. This pruimple of Mahomedan law is uniform in its application to 
matters of bequest, inheritance, or otherwise.” 

There was an appeal from this decision to the Judicial Commissioner, who 
reversed it, holding that on the death of Gauhar Bibi the estate became the 
property of the heirs of Abdul Eahman and Abdus Subhan, that Gauhar Bibi 
had not the absolute right to alienate the estate, and th^t her gift to Muradi 
Bibi was invalid. He said it appeared to him that the effect of the compro¬ 
mise was to give Gauhar Bibi a life interest in the estate, and, on the death of 
Abdul Bahman and Abdus Subhan, their heirs took their place and had aright 
to their property on Gauhar Bibi’s death. He seems to have thought that 
this was in accordance with the Mahomedan law, but it is not clear that he 

did BO. 

Their Lordships do not take this view of the compromise. In Mmsamvi 
Sumeeda v. Miissamut Budlun (17 W R., 625), in which judgment was given 
by this Committee on the 26th March 1872, the High Court of Calcutta had 
held that, by an arrangement between the plaintiff, a Mahomedan widow, 
and her son, an estate was vested in the plaintiff' for life, and, after her 
death, was to devolve on her son, by way of remainder, but their Lordships 
held that the creation of such a life estate did not seem to be consistent 
with Mahomedan usage, and there ought to be very clear proof of so unusual 
a transaction. They thought that expressions from which it might be 
inferred that the plaintiff was to take only a life interest might be 
explained on the supposition that they may have been used to import that 
[ 608 ] the property was to remain with the widow for the full term of her life, 
and that the son as her heir would succeed to it after her death. Their 
Lordships think this is the reasonable construction of the compromise in this 
case, wnd that it would be opposed to Mahomedan law to hold that it created 
a vested interest in Abdul Bahman and Abdus Subhan, which'passed to their 
heirs on their death in the life-time of Gauhar Bibi. 

It is unnecessary to consider the other questions raised in this appeal, and 
their Lordships will humbly advise Her Majesty to revefte the decree of the 
Judicial Commissioner, and to order the appeal to him to be dismissed with 
costs. And the respondents will pay the costs of Ihis appeal. 

Appeal allowed. 

Solicitors for the Appellant; Messrs. Ba^ow and Rogers. • 

Solicitor for the Respondents. Mr. T. L. Wilson. • 

NOTES. 

[MAHOMEDAN LAW-ESTATES IN REHAINDER- 

In Akbar Alt v. Abdool Ali (1907) 9 Bom , L R., 295 (see also 32 Bom., 172 on appeal 
therefrom), BUSSELU, J., noticing the conflict between this case and 17 I. A., 201 and ascer¬ 
taining from the records further facts as regards the latter, stated, at p. 802, “I am of 
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opinion tbat the first line of the headnote in 11 Gal., 597 is stated too broadljr. In my <^nion, 
it shpuld be stated that Mahomedan law does not recognise vested estates in r^nainder with 
all their consequenoes." 

Life interests can be created under the Shiah law, and the contingent r^nainder limited 
theranpon can be alienated and can be attached and sold in execution.—(1907) 92 Bom., 
172: 9 Bom. L. B., 1152 on appeal from 9 Bom. L. B., 295. Such interest is heritable :~- 
ibtd.; contra, (1906) 28 All. 633: (1906) A. W. N., 146 . 3 A .L. J., 3S7; These rules do not 
ap{dy to Hindus. (1908) 30 AU., 406 : (1908) A. W. N., 165.5 A. L. J., 423. 

This case was explained in (1907) 32 Bom , 172 as having determined the rights under a 
particular deed, and as having neither affirmed nor disaffirmed the invalidity of estates in 
remainder under the Mahomedan law ; on the authority of 17 I. A., 201 it was there stated 
that such estates can be created. 

The chance of succession of a Mahomedan heir is not transferable, 12 I. A., 91 at 101:11 
Cal., 697 ; nor is it releasable ;—(1907) 9 G. L. J., 50 , (1906) 31 Bom., 165 8 Bom., L., B. 
781; (1905) 30 Bom., 304.7 Bom., L. B., 742 ; (1889) 11 All , 456 (expectant heir cannot sue 
to set aside deed); Wilson's Anglo.Mahomedan Law, 111 Edn., (1908) 254,] 
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APPELLATE CIVIL. 


The 8th April, 1885. 

. Present : 

Sir Richard Garth, Kt., Chief Justice, and Mr. Justice Mitter. 

Noor All Mian Khondkar.Defendant 

versm 

Ashanullah.Plaintiff. ^ 


Notice, Substituted service of — Beng. Act VllI of 1869, s. 14!—Regulation 
V of 1812, s. 10—Evidence of substituted service, Nature of—Burden of proof. 

Proof of the validity of substituted service required by s. 10, Regulation V of 1812, is 
stricter than that necessary under the terms of s. 14 of Bengal Act VIII of 1869. 

Ram Chunder Dutt v. Jogesh Chunder Dutt (19 W. R., 358, 12 B, L. R , 229), 
distinguished. 

Where the only evidence in support of substituted service was the statement of the serving 
peon that he had searched for the tenant and could not find him , lield, that such evidence 
was sufficient, under the terms of s. 14 of the Rent Act, to throw the onus upon the defendant 
to show by cross.examination or otherwise that the search was not properly made. 

[609] This was a suit for dhbancement of rent. On the part of the defen¬ 
dant, it was urged, among other things, (i) that 4;he service of notice waS 
not good in Jiaw ; (ii) that the land in question was held under a pottak of the 
21st Assin 1176 B. S. or more Tihan a century old; (iii) that a uniform rent 
had been paid for at Ibast a period of twenty years, giving rise to the presump- 
tio n laid d own by s. 4‘of Bengal Act VITI of 1869. 

*AppeaI under s. 15 of the Letters Patent against the decree of Mr. Justice FIELD, one 
of the Judges of this Court, ‘dated the 20th of June 1884, in appeal from Appellate Decree 
No. 782 of 1883, against the decree of Baboo Bajendra Coomar Bose, Additional Sub-Judge 
HytUensing, dated the 16th of January 1^3, reversing the decree of Baboo FhatW 
fiendiad Mukitorj|i, First Munsif of Attiah, dated Hie 19th of March 1882. 
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The Mimsiff found that the pottah was foiged, that th^ was no reliable 
avidenoe to create a presumption under s. 4, that there was nothing wrong with 
the servioe of notice, it having been afiSxed at the usual place of residence after 
due search. 

On appeal, the Subordinate Judge held, or\ the authority of Bam Chunder 
Dwtt V. dogesh Chunder Dutt (19 W. R., 363; 12 B. L. R„ 229), that in order 
to render valid a substituted servioe it was incumbent on the plaintiff, under the 
provisions of s. 14 of the Bent Act, to show, not merely that a search had been 
made, but also the nature of the search, and that the defendant had actually 
kept himself out of the way when the notice was affixed to his house. The 
Subordinate Judge further relied on Bissonath Strcar v. Tara Prosonno Mozoom- 
dar (22 W. R., 482); Buroda Kant Boy v. Baj Churn Bumoshil (24 W. B. 381); 
and Bama Bai v. Srtdhur Pershad Naratn Sahai (4 C. L. R., 397), and set aside 
the Munsiff’s decree. 

On appeal by the plaintiff to the High Court, the value of the suit being 
under !&8. 50, the case came up before a single Judge, Mr. Justice FIELD, who 
was of opinion that the case of Bdm Chunder Dutt v. Jogesh Chunder Dutt did 
not apply to the present case, and proceeded to observe : " The law applicable 

to the servioe of notice in the present case is to be found in s. 14 of Bengal 
Act VIII of 1869 and is as follows: ‘ Such notice * shall, if practicable, 

be served personally upon the under-tenant or ryot. If for any reason the 
-notice cannot be served personally upon the under-tenant or ryot, it 
shall be affixed at the usual place of residence.’ Now, the words for 
any reason can scarcely, I think, be limited to mean when the person 
to be served is keeping out of the way, because there may be other reasons 
[ 610 ] besides this, which may render the service of the notice impracticable. 
I think, therefore, that the decision, or rather the observation in the decision 
of their Lordships in the Privy Council, do not conclude the matter before me 
in the present case. I have already said that I do not consider the Subordinate 
Judge was justified in assuming that the peon had failed to make the nedbssary 
inquiries, there being no evidence that he had not made these inquiries, and no 
question being put either to the peon or to the man who went with him to point 
out the person to be served, to bring these matters out in cross-examination. 
Both the witnesses declare that there was a search. What the nature of the 
search was we do not know. A proper cross-examination would have elicited 
the facts.” 

He, therefore, set aside the judgment of the lower Appellate Court on this 
point, and both the Courts below being agreed on the merits of the case, decreed 
the plaintiff’s claim. 

The defendant appealed under s. 15 of the Letters Patent ; it was mainly 
contended on his behalf that there was no bond fide attempt made to effect 
personal servioe of the notice, and it was for the plaintiffs to prove why 
personal servioe was impracticable, and in support of this contention the 
following cases were cited 

Bam Chunder Dutt v. Jogesh Chu/nder Dutt (19 W. R., 363 ;*12 B. L. B. 
229); Bissonath Strcar v. Tara Prosonno Mozoomdar (2& W. R. 482); Buroda 
Kant Boy v. Baj Chum Bumoshil (24 W. R., 381); Bama Bai v. Sridhur 
Pershad, Narain Sahat (4 C. L. B., 397). 

Baboo Hari Mohn Chackrabatti for the Appellant.* 

Bahoo Bashbehari Ghose and Baboo Basant Coomar Bose for the 
Bespondent. ' • 
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!H»e Judgment of the Coorl! (Garth, 0. J., and Mitter, J.) was delivered by 

Garth, G.J. —In this case I entirely agree with the learned pleader, who 
haa'argued the case for the appellant, that if the question before us had bwn 
merely one of fact this Court would not have l^n justisfied in interfering 
with the finding of the [610 lower Court, We have always in this Bench 
adhered most strictly to that rule. Unless we could see that the lower Court 
had either committed some error of law, or had been under some misap¬ 
prehension of, law, we have always refused to interfere. 

But it seems to me that, in this case, the judgment of the Subordinate 
Judge has proceeded upon a misapprehension of the law. 

f 

The question was, as to whether the notice of enhancement was properly 
served under s. 14 of the Bent Law (Bengal Act VIII of 1869); and it seems 
that two witnesses were called to pi-ove the proper service. One was the peon 
who was employed to serve it, and the other was the person who had to identify 
the defendant and the house in which he lived. 

The first of these witnesses stated in evidence that after search hq was 
unable to find the defendant; and, therefore, he efiected tlie service by posting 
up the notice on his house. This witness, it appears, was not cross-examined as 
to this fact; his evidence was supported by the other witness whom I 
have mentioned ; and when the defendant himself was called, he does not say 
that he was at home when the service was effected, nor, in fact, does he profess 
to know where he was at that time. This is not a case, therefore, where the 
defendant has tried to prove that the service was irregular , and the only objec¬ 
tion taken to the evideUce was, that the peon did not sufficiently explain the 
nature of the search which he made to find the defendant. If there had been 
any real reason for supposing that the search was not properly made, and that 
no sufficient pains were taken to discover the defendant, and serve him person¬ 
ally, that ought surely to have been made the subject of cross-examination. 

The Munsiff found upon this evidence that the service was sufficient; but 
the view of the Subordinate Judge was this. In the first place he seems to 
have thought that it was necessary, in cases of this kind, that the witness who 
came to prove the notice should not only show that he had made search for the 
defendant, and could not find him, but that he should also go on to explain the 
various means, which he had taken to find him. 

In this, he would seem to have dealt with the proof more C6123 strictly 
than the law requires; but if that had been the sole ground upon which he 
based his finding, I should have doubted whether we ought to interfere: but 
what he afterwards goes on to say serves to satisfy us that the Subordinate 
Judge was under a misapprehension of the true meaning of s. 14 of the Bent 
Law, under which the. service of the notice was made, and that his decision 
was more or less baoed upon that misapprehension. 

He has referred, in support of his view, to the judgment of the Privy 
Council in a case of Ram Ghhmder DuU v. Jogesh Ohunder Dutt (19 W. B., 353 ; 
B. L. E. 2!29). 

In thak case the suit was brought to enhance the rent of a tenant; and one 
defence to the suit w^s that no notice of enhancement had been served. The 
case was appealed to the Privy Council, and was decided in the defendant’s 
favour dlion other grounds. But at the close of their judgment these words 
occur;— 

** Their Lordships desire to say that they have great doubt whether 
the evidence sufficiently shows that the notice to enhance was properly 
served. If it had been necessan/ to deter^ne that point, the evidence must 
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have been necessarily looked at to see if any presnmptiou could have been raised 
that Bam Charan Dutta was keeping out of the way at the time when it was 
attached to the door. Their Lordships are of opinion that in case of substi¬ 
tuted service, that is, service substituted for the personal service which the 
statute requires, wherever it is prescribed, the Courts should take care to be satis¬ 
fied that the condition on which alone substituted service is good, exists, namely, 
that the person who ought to be served is keeping out of the way.” 

It does not appear from this report in the Weekly Eeporter, to what 
provision, as regards the service of notice, their Lordships were alluding, but 
from the report of the same case, in 12 B. L. B., 229, it appears that the enact¬ 
ment to which they referred was Eegulation V of 1812, s. 10. From that report 
it appears that Mr. Le%th, the counsel for the plaintiff, relied upon that enact¬ 
ment only. 

[SIS] Section 9 of the Regulation provides that no cultivator or tenant of 
land shall be liable to pay enhanced rent, unless under some written engage¬ 
ment with his landlord, or aniens a formal writtm notice has been served upon 
him to pay enhanced rent ; and then a. 10 provides that until such notification 
has been duly served, no greater rent shall be exigible by process of distress, 
nor recoverable by suit in Court, than the cultivator or tenant was bound to 
pay under his previous engagement, and then it goes on to say as regards the 
service of the notice that— 

' “ In all practicable cases the required notification shall be served person¬ 

ally on the tenant, but tf he shall abscond, or conceal himself, so that it cannot 
lye served personally upon him, it shall be afiixed at hisuaual place of residence.” 

It is evidently to that enactment that their Lordships refer, when they say, 
in their judgment, that it must be shown that the tenant is keeping out of the 
way to avoid service. 

Now it is important to note that the language of this condition is very 
different from that of s. 14 of the Rent Law That section enacts that “ such 
notices (that is to say, notices to enhance) shall be served by. order 8f the 
Collector, in whose jurisdiction the lands are situated, upon the application 
of the person to whom the rent is payable , and shall, if practicable, be served 
personally upon the under-tenant or ryot; and if for any reason the notice 
cannot he served personally upon the under-tenant or ryot, it shall be affixed 
at his usual place of residence.” 

Under s. 10 of the Regulation of 1812 the substituted service can only 
be resorted to “ when the tenant absconds or conceals himself, etc,,” whereas 
under s. 14 of the Rent Law, the substituted service may be made, "tf for any 
reason the notice cannot he served personally. 

And there is doubtless good reason for this difference in the two enact¬ 
ments. Under the Regulation of 1812 the mere service oi the notice to pay 
enhanced rent of itself rendered the tenant liable to pay tjie enhanced rent 
mentioned in the notice , whereas, practically speUking, the notice given under 
s. 14 of the Rent Law .only enables the landlord to bring a suit against 
the tenant to establish his right to the enhanced rent, and in^ that (^143 
suit the question whether any and what enlfancement ought to be allowed is 
duly considered and tried. * 

In the first case, therefore, there is every reason'why personal* service 
should be a condition precedent to the enhancement, and should not be 
dispensed with, except in the case of the tenant absconding, or concealing himself, 
or, in the words of the Privy Council, keeping out of the way to avoid service , 
whereas in the last case, where the notice is •merely a preliminary step to 
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bringing a suit, it was probably thought reasonable that personal service of it 
should be unnecessary, if, for any reason, the tenant could not be personally 
served. 

Whether this was the view of the Legislature or not, it is certain that the 
language of the two enactments is very different ; and it is obvious that the 
lower Appellate Court has made a mistake in applying to this case, where the 
question arose under s. 14 of the Bent law, the more stringent rule which was 
laid down by Regulation V of 1812. 

The mistake, however, was one for which the Subordinate Judge might 
well be excused, for in the report of the Privy Council case in the Weekly 
Reporter, it does not appear to what enactment their Lordships were referring , 
and we find, moreover, that in more than one instance in the High Court 
this decision of the Privy Council seems to have been misinterpreted in the 
same way. 

In the present case it appears to us that the fact of the tenant not being 
found, although search was made for him, was a sufficient reason prtmd facte 
for affixing the notice at his place of residence. The witnesses were not cross- 
examined as to the sufficiency of the search, and the defendant, though called 
as a witness, does not pretend to sg,y that he was at home at the time, or that 
notice might have been served upon him personally. 

It is probable that but for the misapprehension of the law, into which the 
Subordinate Judge has fallen, he would have agreed with the Munsiff as to the 
sufficiency of the notice; but, speaking for myself, the only doubt I have had is, 
whether the learned Judge who decided this case ought not to have remanded 
it to the Court below, pointing out to the Subordinate Judge the mistake 
which he had made, and directing that the case should be re-tried. 

C6I8] But my learned brother thinks—and I am disposed to agree with 
him—that this course would be almost superfluous ; because, if we were to send 
the case back to the Subordinate Judge, with the observations which we have 
already made, we cannot doubt but that he will find the notice to have been 
sufficient. 

We think, therefore, that the learned Judge was right in the view which 
he took, and that this appeal should be dismissed with costs. 

Ap])eal dismissed. 


NOTES. 

[ " Their Lordships* observation (in 12 B L. B., 229) was, however, made with reference 
to the wording of Bengal Regulation V of 1812, which did not contain any words corresponding 
to ‘for any other reason, thp summons cannot be served.’ Under the C.P.C (1882, 1908) the 
substituted service wiy be valid if any other reason is proved, 11 Cal.,608; but it will be 
necessary for its validity that there is some reason for the impracticability of the service "— 
Huhm Chand on Civil Procedure*(1900), Vol. I, p 689.] 
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[11 Cal. 81B] 

APPELLATE CIVIL, 

The 13th May, 1886. 

Present. 

Me. Justice Field and Mr. Justice Grant. 

Kali Chandra Singh and another.Plaintiffs* 

versus 

Bajkishore Bhuddro.One of the defendants. 

Co-sharers in an undivided estate—Suit for enhancement of a proportionate 
share of the rent by one co-shater — Collection of rents separately. 

*4, an eight-anna sharer m an undivided estate, who oolleeted his portion of the rent 
separately, brought a suit upon notice issued by himself .igainst a tenant, in which be made 
the other co-sharers parties (defendants) to recover .ircears of roni at an enhanced rate m 
proportion to his share. 

Held, that such a suit was not maintainable, ifhless it could be shown that the co-sharers 
had refused to join as plaintiffs 

Btdhu Bhusun Basu v Kamaraddi Mutidul (I L. R., 9 Cal , 864), distinguished. 

The plaintiffs, who were the owners of an eight-anna share of an undivided 
estate, brought this suit for enhancement of rent tin proportion to their 
share. The other co-sharers were made parties (defendants) in the suit. It was 
not disputed that the rents in the plaintiffs’ share were paid separately , but 
the contention was that the suit could not be maintained at the instance of the 
plaintiffs alone who were owners of a fractional share of the estate in which 
the holding was situate. The Munsiff' held that Gopal v. Macnaghten (I. L. 
R., 7 Gal., 751) did not apply, and relying on the [616] authorities of 
Gum Mahomed v. Moran (I. L. R, 4 Cal, 96), and Kasheekishdre Boy Choiv- 
dhry V. Alip Mundul (I. L. R., 6 Cal., 149), dismissed the suit. The lower 
Appellate Court was of opinion that the question raised in the case was not 
decided in Chum Singh v. Hera Mahto (I. L. R., 7 Cal, 633), and following, in 
addition to the authorities cited hy the Court of First Instance, Bkarrut 
Chunder Boy v. Rally Das Dcy (I L. R., 5 Cal., 574), and Balaji Batkajt Ptnge 
V. Gopal Bin Eaghu Kuli (I. L R., 3 Bom , 23), upheld the decision of the 
Munsiff. 

On appeal to the High Court, the plaintiffs’ pleader, in support of bis 
contention, referred to Chum Singh v. Hera Mahto (I.^L. R, 7 Cal, 633), and 
Bidhu Bhusun Basu v. Kamaraddi Mundul (I. L R., 9 Cjil., 864). 

Baboo Orish Chunder Ghowdhari for the Appellants. , 

Baboo Dwarika Nath Chuckerbuity for the Respondents. 

The Judgment of the Court (Field and Grant, JJ.) was delivered by 

Field, J. —The question in this case is«whether a co-sharer Is entitled to 
maintain a suit for enhancement of his share of the«rent, which, according 
to his allegation, was separately collected by him. We will assun^ for the 
purposes of our decision in this case that the share of the rent was, in this 

• Appeal from Appellate Decree No. 2748 of 1883, againsf the decree of Baboo Bajendra 
Coomar Bose, Additional Subordinate Judge of Mymensmgh, dated tho 5th of July 1883, 
afBrming the decree of Baboo Auand Nath Moaoomdar, Munsifi of Netrocona, dated the 1st 
of September 1882. * 
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partioular case, separately collected. The Oocrts below have held that such a 
suit is not maintainable. It has been pressed tipon us by the learned vakil 
that the decision of the Courts below is wrong upon the authorities. He first 
pressed upon us the decision of the Full Bench in the case of Chuni Singh v. 
Hera Mahto (I. L. E., 7 Cal., 633). We think that the only observation 
necessary to make with reference to this case is that the very question we 
have now to decide was referred to a Full Bench; but was not decided, because, 
according to the opinion of the majority of the Court, this point did not arise 
in that case.* Then the learned vakil relied upon the case of Bidhu Bhusun 
Bam v. Kamaraddi Mundul (I. L. B., 9 Cal, 864), but in that case this 
point was not decided; the point decided was, whether the notice of 
' enhancement was good. “ The question we have to [617} decide in second 
appeal is,” said CUNNINGHAM, J., “ whether this notice was good. This 
question has, in our opinion, been decided in the allirmative by the 
observations of the Chief Justice in the Full Bench case of Chuni Singh 
V. Hera Mahto. We understand the meaning of the Chief Justice to be that a 
suit by a portion of the co-sharers for rent at an enhanced rate may be brought, 
provided the other co-sharers are joined in the suit either as plaintiffs or defen¬ 
dants ; and that, in such a case, notice may be duly given by that pc^on of 
the co-sharers by which the suit is ^stituted.” 

On the other hand, there is more than one decision of this Court, in which 
it has been decided that such a suit cannot be maintained In the Full Bench 
decision in the case of Gum Mahomed v. Moran (I. L. E.,4 Cal., 96), the 
learned Chief Justice, after pointing out that a suit by one co-sharer for a 
kabulmt would not lie, proceeded as follows : “ The right of one co-sharer to 

enhance the rent of his share separately must be governed by the same principle 
as his right to a kabuhat." 

Then in the case of Bharrut Chunder Boy v. Rally Das Dey (I. L. E., 5 
Cal., 574), it was held that one co-sharer, even if he made all the other 
oo-shqj^rs parties to the suit, cannot sue for separate rent. I may also refer 
to the case of Jogender Chunder Ghose v, Hurrish Chunder Chattopadhya 
(10 C. L. E., 331) in which, however, the other co-sharers were not made 
parties. I may observe that a similar view has been taken by the Bombay 
High Court in the case of Balaji Baikajt Pinge v. Gopal Bin Baghu Kuli (I. L. 
E., 3 Bom., 23). 

We, therefore, think that the point in question is concluded by authority, 
and unless we were prepared to dissent from the decisions of this Court, we 
would not be justified in referring the question to a Full Bench, as we have 
been asked to do. Speaking for myself, 1 am not prepared to dissent from the 
decisions to which I have referred. It is contended that if all the co¬ 
sharers are made paiiiies to the suit, no injustice can be done to any 
of the parties, and the observations of the Chief Justice in the Full Bench 
decision in Chum Singh v. Hera Mahto were pressed upon [ 618 ] us. 
It may be observed that, * although all the co-sharers have been made 
parties (defendants) in the present case, there is no allegation that they refused 
to join as co<.plaintiffs. But can |ull justice bo done, even if all the co-sharers 
are made parties to sijch a suit, i.e., a suit brought to enhance not the whole 
rent, but a fractional share of it ? The Court could only decide upon a fractional 
enhancetnent; the other*co-sharers are presumably not interested in that fraction; 
and splar as regards the other sharers and the shares belonging to them, upon the 
que8ti<m of enhancement, %he Court could not only not do full justice, but could 
absolutely do nothing. It would be competent to each off hese sharers to bring 
afterwards against the tenant similar separate suits for the enhancement of 
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each of fehese shares of rent. Such a multiplicity of suits would be harassing 
to the tenant in the highest degree. It has been held that a suit to set 
aside the sale of a putm taluk as regards a share only is not maintainable 
by a single shareholder; but that the suit must be by all the shareholders 
to set aside the sale as regards the entire taluk. A similar decision was given 
when five lessees of a Government estate brought separate suits to set aside the 
sale of that estate for arrears of Government revenue, and there are in the books 
numerous other cases to show that a suit of this kind, affecting only a fraction 
of the interest belonging to a number of persons, cannot be maintained unless 
two conditions are complied with, namely, first, that all the parties interested 
are before the CSourt; and, secondly, that the whole of the sub]ect*matter can 
be affected by the decree so as to prevent multiplicity of suits. 

We are, therefore, of opinion that the appeal must be dismissed with costs. 

Appeal dismissed. 


NOTES. 

[All co-sharers are necessary parties in a suit for relief by any corsharer m respect of his 
own shatl20 Cal , 107 ; 4 Cal., 96; 6 Cal , 574 , 11 Cal., 616 ; 8 Gal , 353 ; 17 Cal , 638 
(under Bengal Tenancy Act, sec 188); 15 Cal., 40^(suit in ejectment). 

One cannot be made plaintifi against one’s consent, a id a co-sharer, being entitled to 
be plaintiff, cannot be made defendant except on his refusal to be plaintiff .—7 Gal. 242 ; 
7 All., 326 ; 11 Cal., 618,14 Mad., 489,17 Cal , 160 ; 1 G.W.N., 659 ; 221 ] 


[619] APPELLATE CRIMINAL. 

The 13th May. 1885. 

Present• 

Mr. Justice Mitter, Mr. Justice Macpherson and 
Mr. Justice Prinsep. 


Matuki Misser.Appellant 

versus * 

Queen-Empress.Respondent,'" 

Causing disappearance of evidence of an offence—Omitting to report a sudden 
unnatural or suspicious death—Indian Penal Code (Act XLV of I860), 

ss. 176, 201—Criminal Procedure Code (Act X\>f 1882), s. 45. 

Before an accused can be convicted of an offence under s. 201 of’the Indian Penal Code, 
It must be proved that an offence, the evidence of whiol\ he is charged with caasing to 
disappear, has actually been committed, and also that the accused know or had information 
sufficient to lead him to believe that the offence had been committed. 

Empress of India v. .Abdul Kadir (I Li. R., 3 AIV, 279) followed. • 

Held (per PMNSBP and MACPHERSON, JJ).—It is not necessary in order to support a 
conviction under s. 176 of the Indian Penal Code against a person (ailing within the provisions 
of s. 45 of the Criminal Procedure Code, for not giving information of an occurrence falling 
under clause (d) of that section, to show that the death actually occurred on his land, when 
the oircumstMioes disclosed show that a body has been found under droumstanoes denotin g tha t 

^ • Criminal Appeal No. 277 of 1885, against the conviction and sentence passed by 
J. W. Badcook, Esq., Sessions Judge of Bhagulpore, dated the 9th of April 1885. 
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the deflfth was suddea, unnataxal, or auspicious, the finding of the body being a fact from 
which a Court might reasonably infer, in tho absence of evidence to the contrary, that the 
death took place there 

Held (per MiTTEB, J.). —It is necessary to secure a conviction in the latter case to prove 
that the death took place or occurred in the village or on the land of the accused, and the 
finding of a body there does not of itself afford that proof. 

In this case the appellant and one Bhatu Ohowkidar were charged with 
offences under as. 176 and 201 of the Indian Penal Code. 

The facia were as follows :— 

On or about November 16th one Mussamut Bhulkia went into a field 
‘ belonging to one Gbogan, the nephew of the appellant. On Ghogan finding her 
there it was alleged by the prosecution that he had slapped her twice, and that 
she fell down and the next day was found lying dead in a field not far from that 
in C 620 ] which she was, where she was alleged to have been hit. The 
prosecution further alleged that the death was caused or accelerated by the 
slaps, and that the appellant, in order to screen his nephew, induced Sangli, 
the deceased’s son, to burn the corpse, and prevented any report being made. 
As a matter of fact, the corpse was burnt on the night of the day on #hich it 
was found, and no report was made to the Police till the 25th November, 
when Bhatu gave information to a Sub-Inspector in a neighbouring village. 
An enquiry then took place, which resulted in Ghogan being put on his trial 
under s. 304 of the Penal Code and discharged for want of sufficient evidence. 
Before the Sessions Court, Matuki, the present appellant, took the objection 
that as Ghogan had be^n discharged it must be held that no crime had been 
committed, and that a charge therefore under s. 201 would not lie, and he 
relied upon the decision in Empress of hidta v. Abdul Kadir (I. L. B., 3 All., 
279) as an authority for this proposition, but this objection was overruled by 
tho Court following the case of The Queen v. Hardut Surma (8 W. E., Or., 68). 

The nature of the evidence adduced in support of the charges and the find¬ 
ing of^he Sessions Judge were as follows :— 

Two witnesses, women, deposed to the fact of Ghogan assaulting Bhulkia, 
and their evidence, which had been held untrustworthy in Ghogan’s case, was 
accepted by the Sessions Judge as reliable. Other witnesses deposed that they 
heard a rumour to the gffect that Ghogan had hit Bhulkia, but two witnesses 
who helped to burn the corpse stated that they had not heard any such rumour. 
Bhatu stated to the Police that on the day the body was burnt he heard that 
Ghogan bad hit Bhulkia. The Sessions Judge came to the conclusion that both 
charges wore proved, being of opinion that the appellant had a strong motive 
for concealing * the death and disposing of the body, and that Bhatu would 
naturally act under his^order as be was a Brahmin and an influential man. 

He accordingly ...agreeing with one of the assessors as to the charge against 
Bhatu under s. 201, convicted him and sentenced him to six months rigorous 
imprisonment, and, agreeing with both assessors, has convicted him of the charge 
under s. 176 and sentenced him to an additional term of one weeks simple 
imprisonment. 

C8213 In the case of the appellant both the assessors found him not guilty 
on both charges, but tlie Sessions Judge, disagreeing with them, convicted him 
and passed similar sentbnces to those passed on Bhatu. 

This appeal was, t)ierefore, preferred by Matuki Misser against the con¬ 
viction and sentence, no one appeared on either side at the hearing. 

The ludgBHiats of the High Court (MiTTEB and MacphEBSON. JJ-), bef<#e 
whom the appeal was heard, wete as follows ; — 
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MaopherBon, J.— ^The appellant has been convicted under ss. 201 and 176 
o£ the Penal Code. Under the former section he has been sentenced to six 
months rigorous imprisonnaent, and under the latter to simple imprisonment 
for one week. The conviction under a. 201 cannot, I think, stand in the 
absence of proof that the offence, the evidence of which, he caused to disappear, 
was committed. The evidence of the two women who deposed to having seen 
Gbogan Misser give two slaps to the woman Mussamut Bhulkia is, I think, 
wholly untrustworthy, and there is no other evidence to denote that any 
offence was committed ; nor is there any pi oof that the appellant had, at the 
time when the body was disposed of, any knowledge or information which 
would lead him to believe that the offence of murder or culpable homicide had^ 
been committed. 

The conviction under s. 176 is, I think, good Under s. 45 of the 
Criminal Procedure Code, every occupier of land is bound to communicate 
forthwith to the nearest magistrate, or to the officer m charge of the 
nearest police station, any information which he may obtain respecting the 
occurrence in the village in which he occupies land [for this is the meaning 
which*! put on the word “therein” in clause (cf) of that section] of any 
sudden or unnatural death, or of any death under suspicious circumstances. 
Section 176 of the Penal Code makes penal any intcnhonal omission to 
furnish such information. Tt is proved that the dead body of Mussamut 
"Bhulkia was found in the field of the appellant under circumstances alone 
consistent with the supposition that the death was sudden, unnatural and 
suspicious , that the appellant knew it was true , [622} and that so far from 
giving information he directed the chowkidar and relative of the deceased to 
dispose of it. There can be no question that he had “ information ” within the 
meaning of s. 45 and that his omission to communicate it was intentional. 
But there is no proof that death actually occurred in the village, that is to say, 
in the field where the body was found. The question then arises, is proof of 
this fact essential to a conviction ^ Under the circumstances, I think not. If 
a person finds on his land the dead body of a fellow-villager under circum¬ 
stances denoting that the death was- sudden, unnatural or suspicious, he is, I 
conceive, in possession of “ some information ” respecting the occurrence of a 
death in his village which he is bound under s. 45 to communicate. The finding 
of the dead body on his land is a fact from which a*Court might reasonably 
infer, in the absence of any evidence to the contrary, that death took place 
there. There is no evidence which I can accept in the present case as to the 
cause of death, but it is beyond question a case of death under suspicious 
circumstances. The section also provides for a case of sudden death. Assuming 
that there is proof that a death was sudden and the body is found in the field 
of A, must the prosecution prove that the deceased did not drop down dead in 
the ^joining field of B, which is in the next village , and tbfet it was not removed 
to the field of A after death ? Such proof would jje impossible in ninety-nine 
cases out of a hundred. 

The words " the occurrence therein ” ai;^ governed by the gsneral words 
“ any information which he may obtain respecting,” an(| the present case seems 
to me to come well within the section. I would, therefore, uphold the convic¬ 
tion under s. 176. 

MitteP, J. —I entirely agree with my learned br6ther that the conviction 
under a. 201 of the Indian Penal Code cannot stand. I concur in the reasons 
given by him for coming to that conclusion. • 
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But I regret that I am unable to assent to the proposition'that, in order to 
support the ocmviction under s. 176 of the Indian Penal Code, the pixjof of the 
fact that death actually ocourred in the village where the body was found 
k not essentiaL 

Under clause (d) of s. 45 of the Code of Criminal Procedure, an occupier 
of land in a village is bound to communicate [683] to the nearest magistrate, 
etc., the occurrence in it of any sudden or unnatural death or of any death 
under suspioipus circumstances. It seems to me, therefore, essentially necessary 
for a conviction to prove that the death took place or occurred in the village. 
The finding of the body in the village, standing by itself, does not in my 
.opinion afford this proof. It seems to me that this circumstance alone does 
not necessarily lead to the inference that the death took place in the village. 
It is equally consistent with the death having taken place in another village 
and the body having been subsequently removed to the appellant’s village. 

Then, again, rejecting, as we do, the evidence of the two women who 
depose to having seen Ghogan Misser give two slaps to the woman Mussamut 
Bhulkia as wholly untrustworthy, there is no evidence to prove that her death 
was sudden. If there wore any such evidence it might have been open to us 
to infer that this sudden death took place in or near the fields where the body 
was found. 

I am of opinion, therefore, that there being no proof of the death of 
Mussamut Bhulkia having taken place in the appellant’s village, all the 
requirements of s. 45 of the Code of Criminal Procedure have not been fulfilled, 
and consequently the conviction under s. 176 of the Indian Penal Code also 
should be set aside. 

The Judges having disagreed upon the question as to whether the convic¬ 
tion under s. 176 was right or not, the question was referred to Mr. Justice 
Prinsbp, who delivered the following judgment:— 

Pjrinsap, J. —There is no question that the appellants are persons who 
fall within the' category set forth in s. 45 of the Code of Criminal Procedure, 
that a body was found on their land showing unmistakeable signs of an unna¬ 
tural death or a death under suspicious circumstances, and that they have 
neglected to communicate to the nearest magistrate or nearest police station 
any information regarding the same. 

The only question is, whether it has been shown that the death occurred 
on the lands of the appellants. 

The object of the law is clearly that the earliest information should be 
eommiinicat^ by those who are in the best position to obtain the same, or 
who, from their connection with the land, are 16841 in some authority, and 
should accordingly be made responsible for this duty, in order that an inquest 
may be held. The necessity for enforcing strictly the performance of such a 
duty is too obviods to call foj remark. The law requires that the death should 
have occurred on the land with which the particular person is connected in the 
manner set forth. I do not understand this to mean that this should be proved 
the direct evidence of eye-witnesses, but there must be something amounting 
to prod of the face. Thus, if a man were found with his throat cut in a field, 
it miqr fairiy' be presumed that he died there so as to place an obligation on a 
person in the -fiosition of the appellants to give information of the death. In 
the words of s. 114 of thq Evidence Act, the Court may presume the existence 
of any fact whi^ it thinks likely to have happened, regain being bad to the 
(^million oourse of natural events, human conduct and public and private busiue^ 
in thsdr t^ation to the facts of tlm particular ease. It wotdd be for the appellafite 
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to rebut such a presumption. They have not only failed to do so, but their conduct 
in having the body hurriedly burnt so as to destroy all trace of the cause of the 
unnatural or suspicious death would, in some degree, tend to confirm this pre¬ 
sumption. It would practically defeat the object of the law, viz., to assist 
public oflBcers, whose duty it is to trace out the cause of suspicious homicides, 
if there were such difficulties in the way of fij^ing responsibility on persons 
connected with land on which the body of a person, to all appearances mur¬ 
dered, were found—if before such a person were convicted for a neglect to 
perform the duty prescribed by s. 45 of the Code of Criminal Procedure, it were 
necessary to prove that the murder took place, or that the murdered person 
actually drew his last breath, on that land. The finding of the body on that 
land would, in my opinion, ordinarily raise the presumption that death had' 
taken place on that spot so as to impose an obligation on a person occupying 
one of the positions in relation to the land, described m s. 45, to communicate 
information regarding the matter. If he neglected to give this information, and 
was prosecuted for such misconduct, he shoulc be prepared to justify the 
omission. 

I would therefore not interfere. 

Appeal allowed in part 


NOTES. 

ISee (1890) 14 Mad , 400 , llatantal, 784 J 

[625] APPELLATE CIVIL * 


The Srd June, IShH. 

Present 

Mr .Titstice Mitter, and Mu .Justice Agnew 


Kah Prasanna Eai and another.Plaintiffs 

verms 

Dhananjai Ghose.Defendant. 

_ _ • 


Rent suit—Abatement of reiit — Dtluvion—Transferee of tenant, 

Riqht of, to abatement. 

A tenant has a right to, and can claim an abatement of, rent whore the area of the land, 
the subject of his tenure, has been diminished b\ diluvion, and such right passes to a pur¬ 
chaser on a sale of the tenure . 

Promnno Moyee Dossee v. Daya Miyuee Dossee (22 W. R. 275) c^jstinguished. 

In this case the plaintiffs sued to I’ecover the rent in respect of two khadas 
of land held by the defendant for the years T286 to 1288 and a portion 
of the year 1289, together with the road and public works cesses, alleging 
that the defendant was an auction-purchaser of the rights of, the original 
tenants. The defendant pleaded that th# rent claimed was that due on 
account of four khadas of land formerly held by Tiis predecessors; that 
out of that amount 2i khadas had been washed away by the river previous 
to the year 1286; and that out of the remaining li khadas the plaintiffs had 

• Appeal from Appellate Decree No. 2886 of 1883, against the decree of F. W V. Peterson, 
Esq., Judge of Jessore, dated the 9th of August 1883, modifying the decree of Baboo Krishna 
Nath Eai, Munsif of Magura, dated the 5th of May 1883. 
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tftketi possession of some 8 pakhis and letrthem out to aoc^er tena&t 
whom they had recovered rent, and aeoordingty they were only ^tit^ed 
to recover rent from him in respect of the balance of i^e 4 khadas in bis 
pmsession. 

The Civil Court Amin was deputed to measure the lands, and found the 
amount in existence to consist of some 32 bighas. 

The first Court held that there was no sufficient evidence to prove that 
the original^ holding comprised 4 khadas, and that none of the land had been 
washed away since 1286. That Court also found that the plaintiffs bad, 
between the years 1280 and 1285, sued the defendant three times for rent, and 
the objection [626] now raised had not been taken in any of those suits, and 
disbelieving the defendant’s case gave the plaintiffs a decree for the full amount 
claimed. 

The lower Appellate Court modified that decree, holding that there was 
sufficient evidence given by the defendant and on his behalf to show that the 
original holding amounted to 4 khadas, that half the lands had been lost by 
diluvion, and that there was no evidence to rebut that given on behalf of the 
defendant, and consequently there was no reason to disbelieve that portion of 
the defendant’s case. It also held that the lower Court was wrong in con- 
eluding that the previous rent suits had been brought against the defendant 
as they, as a matter of fact, had been brought against his predecessor, and 
it considered that the defendant had failed to prove that any of the 32 bighas 
found by the Amin still to be in existence was in the possession of other 
tenants of the plaintiffs. It consequently held that the defendant was 
bound to pay rent for so much of the tenure as was now in existence at the 
admitted rate, namely, S annas a bigha, and gave the plaintiffs a decree 
for the rent for the years claimed at that rate in respect of the 32 bighas together 
with the cesses in respect thereof. 

The plaintiffs now specially appealed to the High Court, upon, amongst 
othersi-the following grounds-— 

(1) That the defendant being an auction-purchaser at the rent claimed 
after the alleged diluvion, he could not claim for any abatement of rent on 
account of such diluvion. 

(2) That the question of abatement ought to have been made the subject 
of a separate suit, and ought not to have been entertained in this suit. 

(3) That the evidence on the record was not legally sufficient to prove 
the exact quantity of land comprised in the tenure when first created, and how 
the rent was then assessed on the same. 

Baboo Eashbekan Ghose and Baboo Otrja Sunktir Mozoomdar for the 
Appellants. 

Baboo Gurudas*'Bannerjee for the Eespondent. 

[687] The Judgment ^ the High Court (Mitteb and Aqnew, JJ.) was 
gbs follows :— 

Two points have been argued in this case ; the first of these is. that the 
DistHot Judge is in error in supposing that there is absolutely no rebutting 
evidence against that adduced by the defendant to show that there was a 
diminutioii in the quantity of land contained in his tenure. 

Tile District Judge, it appears to us in the passive referred to above, 
refeam^ite such evidence as measurement papers, zamindari papers, and other 
papers of a simi^nakire. It is not alleged before us that there is any Siueh 
evidence on the rooord. There ig nothing in the judgment from which we oan 
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say that the Distriet Judge has not taken into consideration the oiroumstanoe 
that the defendant’s pTadecessor-m-title did not claim any abatement upon the 
ffronad. ai diluvion. It is quite possible that the District Judge thought that 
the predecfflssor-in-title of the defendant was not aware of his rights. We are, 
therefore, of opinion that there is no force in this objection. 

The second point that has been argued before us is, that the defendant, 
as an auction-purchaser, has no right to claim any abatement which 
may have acoru^ to the predecessor-in-title of the defendant, whose rights he 
purchased in execution of a decree. 

In support of this contention the decision in Prosunno Moyee Dosseev. 
Doya Moyee Dossee (22 W. B., 275) has been cited. That case is clearly 
distinguishable from this. There the right to the abatement depended upon a ' 
contract between the landlord 'and the original tenant, which provided that 
there should be an abatement of rent if on measurement at a time fixed by that 
agreement the quantity of land was found to be less than that stated in the 
agreement. The original tenant did not claim any abatement for about six 
years after the accrual of the right, but continued to pay the usual rent, and 
he then sold to the defendant. 

It was held in that case that it was doubtful whether the right to enforce 
the terms of that contract passed by the sale of the tenure. But in this case 
the right to abatement did not depend [eas] upon any contract, but upon the 
general law by which a tenant can claim abatement on account of the diminu¬ 
tion of area by diluvion, and that such right we think passes with the sale of 
the tenure. 

We are, therefore, of opinion that this ground is also not valid The 
appeal is dismissed with costs. 

Appeal dismissed. 

NOTES. • 

[See also 13 G.L.B., 55, whore tho kabuliyab precluded recovory.] 

[ 11 Cal. 628 ] 

ORIGINAL CIVIL. 

The fird June, 1885. 

Present . 

Mr. Justice Pioot. 

Mackertich.Plaintiff 

versus 

Bebeiro.Defendant.' 

Trustee delaying in assigning the legal estate —posis—Cesiruis que trust, 
Conveyance by, and suit by purchaser to compel trustee to join m the conveyance, 
A trustee who acts unreasonably m delaying to join m a conveyance, though guilty of no 
actual iniBoonduot, further than that shown by an unwarrantable delay m doing that which 
he is bound to do, will be made to pay tho costs of a suit brought against him for the 
purpose of compelling him to do his duty, notwithstanding that neither an offer to pay 
such costs as he might incur attending the conveyance, nor a tender of a release 
from his position as trustee, has ever bean made tohim , he, however, will still be allowed his 
costs attending the conveyance when completed. 

• Original Civil Suit, No. 89^of 1885. 
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This was a suit brought by a purohasw from oertain cestuis qm trust to 
eompel the defendant, the sole trustee of a marriage settlement, to execute and 
register two conveyances of certain property, the subject of the settlement, and 
asking that be might be ordered to pay the costs of the suit. 

Under and by virtue of a marriage settlement dated the 21st June 1856, of 
which the defendant was the sole trustee, a certain house, No. 10, Gomes Lane, 
in the town of Calcutta (which under the powers given to the trustee by the 
settlement had been purchased with the funds originally forming the corpus of the 
settlement) Was held in trust for the benefit of Charles Watkins (the intending 
husband), and Bosalea Sarah Timmms (the intending wife), the income, there- 
^ fore, being payable to the wife for life, and on and after her death to the husband 
for life, and after his death to such child and children of the marriage as the 
[689J said husband and wife should by deed jointly appoint; and in default 
of such appointment, as the survivor of them should by deed, will or codicil 
appoint; and, failing any such appointment, in trust for all the children of the 
marriage in equal shares, who, being sons, should attain twenty-one years, or 
being daughters, should attain that age or marry. 

The intended iharriage recited in the above settlement was duly celebrated, 
and the issue of this marriage were three in number, viz., Alexander Thomas, 
who died in March 1861, a minor and unmarried, Emeline Adeliza and 
Charlotte Frances, both of whom survived their parents In April 1861 and 
in June 188B, the husband and wife respectively died, neither of them having 
ever exercised the power of appointment given to them under the settlement. 

The two surviving children (who were married previously to the death 
of the last surviving parent), being entitled to the property, the subject of 
the settlement of 1856, entered into separate arrangements with the plain¬ 
tiff for the sale to him of their moieties of the house No. 10, Gomes 
Lane. Corfsspondenoe to the following effect passed between the plaintiff 
and the defendant on the subject of the sale, viz , on the 21st August 1854 the 
plainlgff, through his attorney, gave formal notice to the defendant of his 
intended purchase of one moiety of the property from Charlotte Frances and 
asked for his approval of the conveyance , (it did not, however, appear that 
any conveyance was then sent to the defendant). On the 6th September 1884, 
having received no reply to this letter, the plaintiff’s attorney wrote to the 
defendant threatening legal proceedings unless he consented to join in a con¬ 
veyance. On the 5th December 1884, the plaintiff's attorney wrote to the 
defendant, enclosing a copy of the draft of the proposed conveyance between 
Emeline Adeliza and the plaintiff, and called upon him to fix an early date for 
execution andjregistration of the document, at the same time mentioning that 
the contemplated conveyance from Charlotte Frances was to the same effect 
as the draft sent. On* the 16th December 1884, a letter reminding the defen¬ 
dant of the last before mentioned letter was further sent by the plaintiff’s 
attorney ; and on. the same day an answer was received from the defendant to 
the effect that he [630] wa^ then unwell, but would place the draft conveyance 
before his attorney as soon as he felt better. On the 30th December 1884, the 
attorney foi; the plaintiff again wrote to the defendant, giving him two days 
time in which to execute the conveyance, and in default threatening immediate 
l^al proceedings. On the 6th January 1885, the defendant's attorney wrote 
to the plaintiff’s attordey, stating that the defendant had “ sometime ago ’’ left 
a draft of the conveyance with him, but that it had been mislaid, and he 
desired that a fresh co^y might be furnished. On the 7th January 1885 a 
duplicate of the draft was sent to the defendant’s attorney, and on the 15th 
January 1886 the attorney foj^ the plaintiff again wrote to the defendant’s 
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ftttorney, asking whether the defendant was prepared to execute the conveyance. 
No answer having been received to this letter, and the two surviving 
children of Mr. and Mrs. Watkins having, on the 8th and 24th November 
1884, separately executed conveyances of their respective moieties of No. 10, 
Gomes' Lane, the plaintiff, on the 27th February 1885, filed the present suit 
for the purposes set out above, and asking th'at the defendant should be 
directed to pay the costs df such suit. 

The defendant put in a written statement, stating that he had not been 
directly requested to sign the conveyances by his cestuis qm trust, that 
no formal release from his position as trustee had ever been offered to him ; 
nor had any offer been made to pay such costs as he might incur in the matter ; 
that until such a release was granted, and the conveyances ap)iroved on hi^ 
behalf, he was under no obligation to execute the conveyances, he not having 
entered into any agreement with the plaintiff to that end. 

At the hearing the only question raised was that of costs. 

Mr. Htll (with him Mr. Gasper) for the Plaintiff' cited Joues v Lewis 
(1 Cox, 199), on the question of costs. 

Mr. Bonnerjee (with him Mr. Sale) for the Defendant .contended that there 
had been no unreasonable delay on the part of the defendant, the matter having 
been in the hands of his attorney , that the trustee would not be bound to take 
any notice of any communication coming from the assignee and not [631] 
from the cestuis que trust , that up to the 11th December there had clearly 
been no default on the part of the trustee; that the tone of the attorney's 
letters was peremptory and hostile. 

[Mr. Hill here stated that he was instructed to ^ay that the cestuis que 
trust had communicated with the defendant, but he was not able to give the 
exact date of such communication ] 

Mr. Bonmrjee then, on the question of coats, cited Goodson v. EUisson [3 
Russ., 583 (589)] contending that the trustee was entitled to his coats of and 
attending the conveyance, and should not be asked to pay the costs of the suit, 
inasmuch as there had been no unreasonable delay on his part. , 

Pigot, J.— I regret very much that Mr Rebeiro, through liis own negli¬ 
gence and obstinacy, though through no actual misconduct, (further than the 
delay he has shown in doing what he was bound to do), should be brought 
into Court, and that it should be necessary for me to award costs against him. 
The position of a trustee is undoubtedly a thankless one, and this Court 
therefore is, and has always been, most anxious to see that he sustains no 
loss in carrying out a trust, and is always prepared to show to him every 
consideration in discharge of the duties he is good enough to perform. 

In this case I regret to say that I cannot, gladly as I would avail myself 
of the opportunity, find any excuse permitting me to relieve Mr. Rebeiro from 
paying the costs of this suit. There appears to be no excuse whatever for the 
delay in the execution of the deed which he was bound to* execute. It appears 
that he was fully informed, after a conversation with the ce^tms que trust, of 
the assignment many weeks before, when, on beidg pressed to execute the con¬ 
veyance two months before the filing of the plaint, he had instructed his attorney 
to consider the papers and advise him in the matter. He then .resumes the 
obstinate silence which he had preserved duMng the greater part of the period 
between the 2l8t August and the 11th December. It would be a very serious 
inconvenience to cestuis que trust, desirous of disposing of their property, if 
the purchaser had before him the prospect of such a long, troublesome process 
of extracting from the trustee a deed as has ocfturred in this case. For 
[663] these reasons, I am bound to hold that the trustee must pay the costs 
of the suit. That question is the only one discussed in the suit, for it is not 
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serioufllf oont^ed tfhfti the defendtuxfc is lu^ bound to execute the ocmyeysnce. 
The que^ion of costs is divided by Mr. Bonnerjee into two heads—one that the 
trustee should get his costs; the other, that he should not have to pay them. 
Z think he must pay them. He is entitled to his costs of and attending the 
conveyance, but as his conduct has been unreasonable, and led to the suit, be 
must suffer for it by paying the costs of this suit. 

Suit decreed. 

Attorney for Plaintiff: Baboo Neiyedoss Dey. 

Attorney for Defendant: Baboo G. C. Chunder. 

NOTB8. 

f The English Law is thus stated m Godefpoi on Trusts (1907) III Bdn , p. 683:—“ When 
trasteos hold the trust property for persons who are absolutely entitled, and the trustees have 
no active duty to perform, either booause the trust was originally created as a mere matter 
of convenience, or because it has been fully performed or has come to an end, it is the duty 
of the trustees to convey or transfer to the benehoiaries or as they direct, and a wrongful re¬ 
fusal so to do makes them liable to the costs of an action to compel a conveyance or transfer 
or petition for a vesting order under Trustee Act (Eng ) 1893 ss 35 (sub-s , ii, d,) 
and’ 38; Payne v. Barker, Bridg. 'i4; Jones v. Lewis, 1 Cox 199 ; Willis v. Hixox 
4 M. & Or. 197, where the trustee set up an adverse title; Hampshire v Bradley, 2 
Coll 34 ; lie Knox's Trust, 1895, 1 Oh 542 , 1895, 2 Ch. 483 C A., where the costs of a peti¬ 
tion for a vesting order were borne by a recusant trustee , and if the beneficiary has conveyed 
his beneficial interest to a third person, the latter is equally entitled to call for a conveyance 
of the legal estate, Angier v. Stannard, 3 M. &. K 566 

If oeatms gue trust are t® consent to a sale, the trustee must not, without cause, refuse to 
sell and convey to a purchaser proposed by them, Palaviet v. Carew, 32 Beav. 564.”! 

[ 11 Oal. 68S ] 

APPELLATE CIVIL. 

. The 3rd June, 1885. 

Present : 

Mr. Justice Tottenham and Mr. Justice Ghosb. 

Nobokrista Mukherji.Plaintifl 

versus 

The Secretary of State for India in Council and otherb.Defendants"' 

Ghowkidan ehakran lands—Decision of Commission under Bengal Act VI of 
1870, final and conclusive—Civil suit — Beng. Act VI of 
• 1870, ss. 58, 60, 61. 

The words “ final*and conclusive,” used m s. 61 of Beng. Act VI of 1870, must be taken 
to be used in their ordinary and litelal sense. 

Where, therefore, a Commission has been appointed under s. 58 for the purpose therein 
mentioned, and«,such Commission has ascertained and determined that certain lands are 
chowkidan chakran lands, m the absence of fraud or non-compliance by the Commissioners 
with the provisions of the Aot, their decision is conclusive evidence in any civil smt of the 
fact that the lands arc what they have found them to be. 

* Appeal from Appellate Dqorce No 1038 of 1884, against the decree ef Baboo Kadar Nath 
Musoomaat, Second Subordinate Judge of Midnaput, dated the 21st of March 1884, modify¬ 
ing the deoae of Baboo Nundolall Kundoo, Second Munsifi of Ghattal, dated the 28rd of 
December 1BS$. 
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Is this eass plaintiff sued to recover khas possession <3i some 18 bighas of 
land upon the allegation that it formed a portion of the ordinary mol land oY 
hk zamindari and dur-pvim taluk. 

C8S3] In his plaint he alleged that the original tenant of the lands in suit 
had been one Jatadhur Mai, and that after his death his son, Bam Mai, and 
brother, Bungshi Mai, ha^ obtained possession as tenants, that he thereupon 
instituted a suit against them for rent and ejectment, which was dismissed 
upon Bungshi Mai denying the relationship of landlord and tenant; that after 
succeeding in that suit Bungshi Mai collusively paid rent to oner Bam Kumar 
Bagdi; and that Bam Kumar Bagdi ejected Bungshi Mai and got possession of 
the land. 

# 

The plaintiff accordingly instituted this suit against Bam Kumar Bagdi and 
Bungshi Mai for the relief above stated. Subsequently, the Secretary of State 
and one Protap Mai were added as defendants, as the former alleged that, with 
the exception of a small plot of cottahs, the land in suit was chowkidari 
chakran land, which had been held by Bam Kumar during the time he held the 
post of chowkidar, but that upon his death it had passed into the possession of, 
and was now held by. Protap Mai, who had been appointed chowkidar in the 
place of Bam Kumar. The only issue m the case material for the purpose of 
this report was that raised upon the written statement of the Secretary of State, 
who alleged that under s 58, Beng. Act VI of 1870, a commission had been 
appointed by the Lieutenant-Governor to determine the chakran lands of 
thana Chundurkona and Ghattal, and that the Oommissioner so appointed had 
determined that the disputed lands were chowkidari chakran lands, and that 
inasmuch as under s. 61 of the Act the Commissioner’k decision was final and 
conclusive, no civil suit would lie, and the suit must necessarily fail. The 
first Court held that the decision of the Commissioner, appointed under Beng. 
Act VI of 1870, was no bar to the institution of the suit, but dismissed it upon 
the merits. Upon appeal, the lower Appellate Court upheld the cross objection 
taken by the Secretary of State, and held that the suit was barred by the 
decision of the Commissioner . * 

The plaintiff now specially appealed to the High Court. 

Baboo Taruck Nath Sen for the Appellant. 

Baboo Unnoda Proshad Banerjee (Senior Government Pleader) for the 
Bespondent, the Secretary of State. 

[684} The Judgment of the High Court (Tottenham and Ghosb, JJ.) 
was as follows:— 

The only question for us in this appeal, as argued before us^ is, whether or 
not when certain lands have been determined by a Commission appointed by 
the Lieutenant-Gkivernor of Bengal under s. 58 of Beng. Act VI of 1870, to be 
chowkidari chakran lands or other lands before the passing of that Act assigned 
for the maintenance of an ofl&cer to keep watch in any vill^e and to report 
crimes to the Police, the matter can be re-opened in a civil suit, or whether the 
order of the Commission is final and conclusive for all purposes as to the 
character of the lands so described in it. ^ 

The plaintiff-appellant sued to eject the Gefendants on the ground that the 
lands were mal lands of his zamindari, and that in a suit for rent and eject¬ 
ment brought by him against Bungshi Mal, defendant No. 2 and others, his 
title as landlord had been repudiated, that of the chowkidar having been set up. 

The defence raised was that the lands were chov^kidari chakran lands, and 
it was shown that they had been so described under s. 61 of Beng. Act TI of 
1870. 
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The lower Appellate Court held that oonsequently the jurisdiction of the 
Civil Court to try the suit was excluded. 

After careful consideration of the Act, we are constrained to come to the 
opinion that the words “ final and conclusive ” in s. 61 must be taken in their 
ordinary and literal sense, and correctly express what was intended by the 
Legislature. 

Section 60 provides that in making an inquiry into the question, the 
Commission shall exercise, as far as may be necessary, all the powers conferred 
by Regulation YII of 1822, and the Regulations and Acts amending the same 
upon a Collector making a settlement of land revenue. 

We must assume, therefore, that the proceedings take place with full 
notice to all parties concerned, and we think that in the face of the provision of 
8. 61, a party dissatisfied with the order cannot sue to set it aside, except upon 
the ground of fraud or of non-compliance by the Commission with the provisions 
of the Act. 

The present suit was not ostensibly brought to set aside the [6393 order of 
Commission. On the contrary, tio allusion is made to it in the plaint. It was, 
therefore, not quite correct for the lower Appellate Court to hold that there was 
no jurisdiction to try the suit, but it would be correct to say that so long as 
that order stands it affords conclusive evidence in support of the plea raised 
for the defence that the lands are chowkidari chakran. The result is the same 
so far as the present appeal is concerned, and it must be dismissed with costs. 

We may observe that it is not quite clear whether the lower Court has 
appreciated the distinction between “ chowkidari chakran lands ’’ as defined in 
s. 1 of the Act, and the “ other lands assigned," referred to in ss. 58 and 61. If 
the lands in question are of the former description, the zamindar will appa¬ 
rently, if a Panchayet has been appointed, be entitled to claim possession from 
the Collector under s. 50. If they belong to the latter description, or if no 
I’unohayet has been appointed, the zamindar has no present right in them. 
But in any case his present suit fails. 

Appeal dumtssed. 


• MOTES. 

[In il905) 2 C L.J. 306, MOOKBli.TRE, ,T. expressed doubts as regarda this case," If it were 
uecesaary, however, to decide the genera] question as to bow far an order regularly made 
under sec 61 of Act VI of 1870 B.C. is conclusive in a litigation in the Civil Courts, we 
should be disposed to attach considerable weight to the argument that when sec. 61 makes 
the order final and conclusive, it has reference only to the appellate jurisdiction which could 
be otherwise exercised by the superior Bevenue authorities under the first clause of sec. Q9 of 
Beg. VII of 1832 and has no reference to the jurisdiction possessed by the Civil Courts under 
clause (6) of that secftion.’* In (19}1) 91.C. 322 (Cal.)N. CHATEBJEB, J., citing also 2 C.L.J. 
107 ; 302, said, “ In the circumstances of that case it was not necessary to decide that point. 
I think that upon the authorities cited above, I must hold that if the proceedings under 
sec. 61 are oortductod in complianoe wii^ the provisions of Begulation VII of 1822, which are 
applicable to proceedings ;inder Act VI of 1870 B. 0., and after full notice to all the parties 
concerned, then the order under section 61 is final and binding upon the Civil Courts.” 

The order IS not binding where there was no notice of the proceedings.—2C. L. J., 
306 ; 9 I. C., 322,3 
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til Gal. 886.1 

APPELLATE CRIMINAL. 

The 29th May, 1885. 

Present: ■ 

Mr. .Justice Muter and Mr, Justice Norris 

Adu Shikdar.Appellant 

versus 

Queen-Empress.Respondent ' 

Confession made to a Police officer—Evidence Act—(Act I 
of I ST'S, s 2?) —Murdercharge of, when bodi/ is not 
forthcoming — Theft, intention to convict. 

No judicial officer dealing with the provisions of 8 27 of Act I of lS7i should allow one 
word morn to bo deposed to by a Police officer detailing a statement made to him by an 
accused, in consequence of which he disooveied a fact, than is absolutely necessary to show 
how the fact that was discovered is connected with the accused so as in itself to be a relevant 
fact against him. 

Section 27 was not intended to let iii a confession generally, but only such particular 
part of it as set the person to whom it was made in motion, and led to his ascertaining the 
fact or facts of which he gives evidence * 

Bmpres.<t of India v Pancluim (1 L. R , 4 All., 198), Queen-Empress v. Balm Lai 
(I L. R , 6 All., 509), discussed and commented on 

[ 686 ] Thus, when a Police officer deposed that an accused had told him that he had robbed 
K of Rs. 48, whereof he had spent Rs 8 and had got Rs 40, and that he had made over the 
Rs. 40 to him. 

Held, that the statement that he robbed AT of Rs. 48 was not necessarily preliminary to 
the surrender of the Rs, 40, and was inadmissible in evidence against him. 

When also a Police officer deposed to the ffict that the accused, who was charged with 
murder, had stated to him that he and K had stolen some hides from C, and upon such state¬ 
ment he had sent for 0 and recorded his information, and when iIi appeared that C had already 
informed the Police of the fact of the theft, though the witness was not aware of it, 

Held, that the statement was inadmissible upon the ground that it would be most 
dangerous to extend the provisions of s. 27, and allow a Police officer, who is investigating the 
case, to prove an information received from a person accused of an offence \n the custody of a 
Police officer, on the ground that a material fact was thereby discovered by him, when that 
fact was already known to another Police officer. • 

Although, under some circumstances, a charge of murder rar^ be sustained, when the 
body of the person said to have been murdered is not forthcoming, still, when that is the 
ease, the strongest possible evidence as to the fact of the nturder should be insisted on before 
an accused is convicted. 

When an accused charged with murder was alleged to have taken a b»at from a place 
where it had been secured by its owner, and after proceeding^ some distance in it hod 
abandoned it, and when be wa.s charged with the theft of the boat. 

Held, that the charge was unsustainable, inasmuch as it was evidently not his intention 
to convert it to bis own use, and make it permanently his own property, but merely to make 
use of it for the purpose of aiding him in escaping. 

* Criminal Appeal No. 299 of 1886, against the order of J. P Bradbury, Esq., Officiating 
Sessions Judge of Backergunge, dated the 14th of Mardh 1885. 
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In the case out of which this appeal arose the prisoner was tried upon five 
charges, viz., Ist, with the murder of one Earn Kristo Bishi; 2nd, with causing 
grievous hurt to the same person with a cutting instrument; 3rd, with robbery 
by voluntarily causing hurt to the same person in order to commit theft; 4th 
with the theft of a boat belonging to one Ammuddin ; and 5th, with the theft 
of 19 hides from the house of one Baj Chunder Bishi. The first four offences 
were alleged to have been committed on the 14th November 1884, and the last 
on the 11th November, and the prisoner was convicted on all five charges and 
sentenced on the first to transportation for life. 

C637] He now appealed to the High Court against both the conviction 
and the sentence. The facts of the case as deposed to, so far as they are 
material, were as follows .— 

Bam Kristo Bishi, who was alleged to have been murdered, cohabited with 
one Dhonmom, who was called as a witness for the prosecution, at a village 
named Hogla, though his native village was Babla, about la hour’s journey 
from Hogla. On the night of the 29th Kartic, corresponding with the 13th 
November, he left Hogla for Bansal, and Dhonmom deposd that he had told 
her he was going there to sell hides, and that he would be back in about three 
days. 

Bam Kristo Bishi and the accused started together in a boat hired by the 
former from one Kamaruddin. It was found that Bam Kristo had hired the 
boat, stating that he wanted it for the purpose of going to fetch his niece 
from Jhallokiti, which reason was manifestly false. 

On their way to Barisal, Bam Kristo, who was an opium-smoker, stopped 
at a shop belonging to one Tarim Das, and pledged with Ishan Da8,the manager, 
a silver key chain for twelve annas, of which he took eight annas in cash, 
and the rest in opium. This was on the evening of the 29th Kartic. They 
then apparently went on to Barisal where, on the 30th Kartic, Bam Kristo 
sold 21 1 hides for Es. 60 to one Eahim Buksh, a butcher. The price was paid 
in cash, and no* entry appeared in the books of Bahim Buksh as to who sold 
the hides, but it was clearly proved that Ram Kristo did , and, though it was 
attempted to be proved that the accused was with him when the sale took 
place, that portion of the evidence was disbelieved by the Sessions Judge and 
the assessors, and theiropinioh was confirmed by the High Court. It was proved, 
however, that the prisoner had a meal at the house of Eahim Buksh, the butcher, 
m Barisal, on the evening of the 30th Kartic, and that he knew of the sale of 
the hides. 

Bam Kristo was never seen alive again after the evening of the 30th Kartic, 
and his body was never found. 

Upon his not returning to Hogla when expected, Dhonmoni went in search 
of him to Nulchitta and Barisal, and not finding him or any trace of him lodged 
a complaint with the Police, i[838j and an enquiry was instituted by the head 
constable into the matter. 

Suspicion) resting upon the accused, he was arrested, and the case was 
subsequently handed over to Prosono Kumar Mookerjee, a Sub-Inspector of 
Police, who was called as a witness at the trial, and who, amongst other state¬ 
ments, made the following •— 

“I began enquiry into the disappearance of Kristo Bishi on the 3rd 
December. I got no clue till the 7th December. I got hold of Adu on the 
3rd December. The bead constable of Kiwari outpost. Nobin Ghose, made 
over his papers to me at the ou'cpost, and I sent a constable for Adu who was 
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aii home, or at least was not with the head constable. On the 7th December 
I obtained from Adu’s wife some information about the hides Kristo Rishi was 
said to have sold at Bari sal, and I then interrogated Adu about the hides again. 
He again denied all knowledge of them, but when confronted with his wife 
and told of what she had said, he acknowledged,the truth of her statement and 
made other statements. He said he had robbed Kristo Rishi of Rs. 48 whereof 
he had spent Rs. 8 and had Rs. 40. These he bade his wife bring forth , she 
got them from their house, and handed Rs. 40 to Adu, who handed the Rs. 40 
to me. He then said that on his way back from Barisal he had left a boat in the 
Gopalpur " Bhorani Khal,” and I sent Bidu and Goribulla Chowkidar to search 
there for it. Next day, the 8th December, they brought to me the smaller of the 
two boats lying outside the Court just now, which the witness Ammuddin *of 
Mogor has since claimed as his. Adu also told me of Kristo Rishi’s having 
pledged the key-chain with Ishan Das of Amrajuri on their way to Barisal, and 
I then proceedfed with Adu to Amrajijri on the 8th December, and obtained the 
key-chain produced from the witness, Ishan Das. Further, m consequence of 
what he said, I traced the witness Jossim and his family. They, in the 
first instonce, denied that Kristo Rishi had gone on to tbeir homestead. They 
said that he had come alongside the broken bank and had spoken with tliem, 
had told them his name, Kristo Bishi, his place of abode Babla, and that Adu had 
wounded him, and that then the tide had washed him away All this they told 
me on the 20th December. On the 22nd the [639] Inspector took up the 
enquiry, and I remained with him for a while. The Rs. 40 I got from .Adu are now 
lying on the table in front of me It was from Adu’s statements to me that I 
discovered the theft of hides from Raj Chunder Rishi of Birchakathi. Adu told 
me on the 7th Decembei that he and Kristo Rishi had stolen the hides, and 1 
sent for Raj Chunder Rishi, and on the 8th December recorded his information 
of the theft. Hogla and Babla are about two dandas journey apart. AmrajUri 
is three dandas journey from Hogla, and on the way from Hogla to Barisal. 
The Gopalpur creek is about three dandas journey to the east of Hogla and 
joins the Shirsha creek. Mogor is one day’s journey from Hogla tknd con¬ 
tiguous to Shuja-abad.” 

On the 17th November Kamaruddm’s boat, in which Ram Kiisto and the 
accused were alleged to have travelled to Barisal, was found in the Kaligera 
river, a few hours journey trom Barisal. It was> suggested by the prosecutors 
that the 19 hides stolen from Raj Chunder Rishi were amongst those sold by 
the deceased at Barisal, and the prisoner was charged with the thett of them 
It was also proved that Raj Chunder had previous to Adu’s arrest, lodged 
a complaint with the Police of the theft of the hides, but it,was alleged that 
Prosono Rumar Mookerjee did not know of the theft at the time he questioned 
the accused. In consequence of the statement mado.by the accused, the key- 
chain and keys were discovered with Ishan Das, and they were identified by 
Dhonmoni. , 

The boat belonging to Ammuddin was found by the Police in consequence 
of the prisoner’s statement, and though Ammuddin never reported its loss, he 
identified it, and stated that he had left it^ chained to a tree ii>a creek from 
which it had been taken away, as he miss*ed it on thg 1st Aughran, when he 
found the branch of the tree had been broken off and the boat taken away. 

The most important evidence called for the prosecution was that of two 
brothers named Jasim and Muzuddin, and their mother Asmem Bibi, who stated 
that on the night of 30th Kartic they heard a disturbance near their home¬ 
stead, a village dose to Ammuddm’s village. .The river flowed past their house 
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which was on the way from Barisal to Hogla. They asserted that shortly 
[640] after the disturbance a man came to their yard, called out to them, and 
in reply to questions said his name was Kristo Bishi of Babla, and told them 
that “ that thief Adu ” had wounded him, and left him after robbing him of 
Bs. 60. They came out of their house, found the man with his bowels pro¬ 
truding through a gash in his stomach, and that he died at their feet. They 
then stated that to avoid trouble they had thrown the body into the river. 

The whole of this story was disbelieved by the Sessions Judge and the 
assessors owing to serious discrepancies, and the Judge characterised it as a 
fabrication concocted by the* Police, and in this view the High Court agreed. 

The accused persistently denied that he had ever gone to Barisal with the 
deceased, and alleged that his statement had been extracted from him by the 
Police ill-using him, and he denied the truth of it at the trial. 

As stated above the Sessions Judge convicted the prisoner on all charges, 
being of opinion that the prisoner’s statement to the Police Inspector was 
admissible in evidence, and coupled with the other facts, deposed to proved his 
guilt; but inasmuch as the body of deceased was not found, and there was no 
evidence to show in what way the accused had caused his death, he sentenced 
him" to transportation foi life. 

No one appeared on the hearing of the appeal. 

The Judgment of the Court (Mittee and Noreis. JJ.) was delivered by 

NoPriSt J> (after setting out the facts and detailing the evidence continued). 
—1 am inclined to think that the Judge has attached too little weight to the 
evidence as to the circumstances under which the accused made his statement, 
but, however that may be, I am of opinion that so much of the statement as 
related distinctly to facts thereby dicovered was admissible in evidence, not 
ag a confession, but as evidence of the facts thereby discovered. 

Now it seems to me that no facts deposed to were discovered by the 
prisonerls statement, “ that he had robbed Kristo Bishi of Bs. 48, whereof he 
had spent Bs. 8 and had Bs. 40.” Upon this point the Sessions Judge says: 
" According to Stbatght, J , in Empress of hidia v. Paticham (I L. B., 4 All. 
198) and Qiieen-Empress v. Babu [641] Lai (I L E., 6 All, 509) the evidence 
of Ada's statement that he had robbed Kristo Bishi of Bs. 48 is inadmissible, 
but Stuart, C.J.’s opinioii in fhe first case is in favour of its admission in expla¬ 
nation of the delivery of the money, and the case of The Queen v. Pagaree 
Shaha (19 W. B. (Gr.) 51) is a distinct authority therefor. Section 27, Act 1 
of 1872, moreover legalises the reception of any statement of an accused 
whether amounting to a confesision or not, which leads to the discovery of a 
material fact, and it is clear that the confession of the robbery was the neces¬ 
sary preliminary of the surrender of the Bs 40, and it is impossible to separate 
them. Had he not confessed the robbery Adu would not have made over any 
money to the Sub inspector , and the surrender of the money must necessarily 
have been accompanied or iihmediately preceded by some explanatory state¬ 
ment. I have accordingly received the evidence thereof.” Now I cannot 
agree with the Judge, when he says " the confession of the robbery was the 
necessary prehminary to the surrender of the Bs. 40,” still less can 1 agree 
with him when he says “ it is impossible to separate them,” by which I sup¬ 
pose he means " impossible to separate this part of the prisoner’s statement 
from what preceded and followed it.” 

I emphatically endorse the observation of STRAIGHT, J., in Queen~Empress 
V, Babu Lai ll. L. B„ 6 All, 509) where he says • “ No judicial officer dealing 
with such provisions should allowcone word more to be deposed^to by the Police 
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officer detailing a statement made to him by an accused, in consequence of which 
he discovered a fact, than is absolutely necessary to show how the fact that was 
discovered is connected with the accused, so as in itself to bo a relevant fact 
against him. Section 27 was not intended to let m a confession generally, but only 
such particular part of it as set the person to whom it was made in motion, and 
led to his ascertaining the fact or facts of which he -gives evidence , ” and 1 must 
respectfully but firmly express my dissent from the observations of Stuakt, C.J., 
in Empress of Ittdia v. Pancham (I. L. R., 4 AIL, 198) where that learned Judge 
says: ‘ But I have no doubt in my own mind that statements by Police officers 
embodying and including what may be understood as a confession or admis¬ 
sion of guilt by an accused [642] person are not wholly inadmissible, but may be 
received and applied so far as they prove merely corroborative circumstances* 
and not an absolute confession of guilt.’’ 

1 am also of opinion that the piisoner’s admission that he had assisted 
Bam Kristo in the theft of Ra] Chunder Jlishi’s hides was inadmissible. The 
fact of the theft of these hides was alieady known, though not to the Sub- 
Inspector , and I think it would be a most dangerous thing to extend the pro¬ 
visions of s. 27 and allow a Police officer who is investigating a case to prove 
an information received from a person accused of an ofience in the custody of 
a Police officer, on the ground that a material fact was thereby discovered by 
him, when that fact was already known to another Police officer. ' 

Now, considering the whole oral evidence, and accepting the prisoner’s 
admissions (subject to what I have said 1 think ought to be rejected) as true, 
how does the case stand ? 

I thmk it may be taken to be proved that the pris&ner and Ram Kristo 
left Hogla in company on the night of 29th Kartic in Kamaruddin’s boat, that 
on the way Bam Kristo pawned the chain and keys to Ishan Chunder Das; 
that they continued their journey to Barisal where they arrived on 30th Kartic, 
and where Ram Kristo sold 21 hides for Rs. 50, which he received in cash, to 
Rahim Buksh , that the prisoner, though not actually present at the sale, kneW 
of it, and knew that Ram Kristo had received Es 50 , that they left Banlal in 
company , that at some period he quitted Kamaruddin’s boat, took Ammuddin’s 
boat, travelled a certain distance in it, then abandoned it and walked home, and 
that Ram Knsto has not since been heard of. This is all that I think can be 
taken to be proved, even accepting the prisoner’s admission as true. 

I do not think that is sufficient to convict the prisoner of murder. 

In Russell on Crimes, 4th edition, Vol. I, p. 770, it is said : “ It has been 
considered a rule that no person should be convicted of murder unless the body 
of the deceased has been found ” And a very great Judge says: " I would 

never convict any person of murder or manslaughter unless the facts were proved 
to be done, or at least the body be found dead. But this rule, it seems, must 
[643] be taken with some qualifications , and circumstancegfmay be sufficiently 
strong to show the fact of the murder, though the body has never been found. 
Thus, where the prisoner, a mariner, was indicted felt the murder of his captain 
at sea, and a witness stated that the prisoner had proposed to kill the captain, 
and that the witness being afterwards alarmed in the night by violent»noi8e,went 
upon deck, and there observed the prisoner takfe the captain up and throw him 
overboard into the sea, and that he was not seen or heard of afterwards ; and 
that near the place on the deck where the captain was'seen, a billet of wood 
was found, and that the deck and part of the prisoner’s dress were stained 
with blood; the Court, though they admitted the general rule of law, left it to 
the jury to say, upon the evidence, whether the deceased was not killed before 
his body was cast into the sea , and the jury beiqg of that opinion, the prisoner 
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was convicted, and (the conviction being unanimously approved of by the 
Judges) was afterwards executed. 

But where upon an indictment against the prisoner for the murder of her 
bastard child, it appeared that she was seen with the child in her arms on 
the road from the place where she had been at service to the place where her 
father lived, about 6 in the evening, and between 8 and 9 she arrived at her 
father’s without the child, and the body of a child was found in a tide*river 
near which she must have passed in her road to her.father’s, but the body could 
not be identified as that of the child of the prisoner, and the evidence rather 
tended to show that it was not the body of such child, it was held that she 
, was entitled to be acquitted , the evidence rendered it probable that the child 
found was not the child of the prisoner; and with respect to the child, which 
was really her child, the prisoner could not by law be called upon either to 
account for it, or to say where it was unless there were evidence to show that 
her child was actually dead.” 

I will not go so far as to say that under no circumstances, in this country, 
could a charge of murder be sustained without proof of the finding of the dead 
body, but consideting the well-authenticated instances of the subsequent 
appearance in the fiesh of persons said to have been murdered, and whose death 
has been [644] deposed to by eye-witnesses, the production of bones, alleged to 
be those of a man, and discovered to be those of a woman, and the numerous 
false charges which are brought against innocent people, 1 should require the 
strongest possible evidence as to the fact of the murder if the dead body were 
not forthcoming; that evidence is, I think, wanting here 

If the evidence of Jasimuddin, his brother, and mother, as to Earn Kristo’s 
dying declaration is put on one side, as 1 think it ought to be, there is no 
evidence to support the charges of grievous hurt and robbery. 

With regard to the charge of stealing Amrauddin’s boat, I do not think it 
can bo sustained, as there is not only no evidence that the prisoner intended 
to convert it to his own use, and make it permanently his own property, but 
the evidence is entirely the other way. 

The charge of the theft of the 19 hides from Ba] Chunder Bishi's verandah 
rests entirely upon the prisoner’s statement to Mookerjee, which I have already 
said, I think, was ina4missible. 

Thus, in my opinion, all the charges against the prisoner fail, and he must 
be acquitted of them all and discharged from jail. 

Appeal allowed. 


NOTES. 

[ Tho Btd>tement of the accuHed is adciissiblo whea leading to the discovery of any fact 
(Evidence Act, 1872, sec 27) and this is equally the case even though the further assistance 
of the accused is liecessary ,—14 Bom., 260 ; 25 Cal., 417,2 Sind L. R., 27 . 10 Cr. L. J,, 
289 ; see also 12 Mad., 158 , 15*13om., 344.] 
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APPELLATE CIVIL. 

The 26th May, 1885. 

Present; 

Sib Richard Garth, Kt., Chief Justice, and Mb. Justice Ghose. 

Bashbehari Mukherji and another.Plaintiffs 

versus 

Sakhi Sundari Dasi.Defendant.* 


Ijmah mehal—Practice of separate leases Inf several co-sharers—Suit 
for enhancement by one out of a numbh of co-sharers, when maintainable. 

The mere fact of there being other co-<.harers in an undivided vielial is not sufficient to 
put the plaintifi out of Court in a suit for enhancement in respect of n. particular plot of land, 
and the proper iseue in such a case is, whether the defendant-tenant has been holding under 
the plaintiff .separately or under a joint lease from the plaintiff and his co-sharers in the 
mehal. 

[6461 Ount Mahomed v. Moran (I. L R , 4 Cal , 96), .Jogendro Chunder Oho.’ie v. Nobm 
Chunder Chottopadhya (1. L B., S Cal , 353), distinguished. 

This was a suit for rent, at an enhanced rate, for Es 1,287, with interest 
and cesses in respect of a certain plot of land in an undivided mehal. The 
defendant, Sakhi Sundari Dasi, denied having ever held under the plaintiffs, 
and further contended that the suit must fail as there was another co-sharer in 
the mehal who had not been made a party. A hahuliat, which purported to 
have been executed by tbe defendant’s father in favour of Government, and a 
survey chitia were put in evidence by the plaintiff. The Munsif was of 
opinion that, although it might appear from the that*the plaintiffs 

were the full owners of the tenure held by the defendant, the survey chitta 
went to show that the plaintiff’s had only a half share in certain plots of land 
held by the defendant, and dismissed the suit with this observation “ I find 
the hahuliat to be true and genuine, but consider that it was simply for pay¬ 
ment of rent separately, and that it did not determine the original tenure, and 
split it into two, so that it could be enhanced by tbe sharers separately {see 
I. L. R., 4 Cal., 96). 

On appeal, the District Judge declined to interfere with the decision of the 
lower Court, and relied on the following authorities •— Oum Mahomed v. Moran 
(I. L. B., 4 Cal., 96), Bam Saratsundan Dehi v Watson^ (2 B. L. R., 159); 
and Jogendro Chunder Ghose v. Nobm Chunder Chottopadhya (I. L. R., 8 CaJ., 
353). 

Against that judgment the plaintiff appealed to the High Court. 

Baboo Biprodas Muh&rji and Baboo Pran Nath Pundit for the Appellant. 

Baboo Jogendro Nath Bose for the Resporfdent. ^ 

The Judgment of the Court (GabTH, C.J., and GHOgE, J.) was delivered 
by 

Garth, C.J. —This was a suit to enhance the rent, of a tenure. 

* Appeal from Appellate Decree, No. 2414 of 1883, against the decree of J. G. Charles, 
Esq., Additional Judge of 24-Pergunnahs, dated the 18th of June 1883, affirming the decree 
of Baboo Bepin Chunder Boy, Munsif of Diamond Harbdhr, dated the 30th of June 1882. 
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One of the answers made by the defendant was that the tenure could 
not be enhanced, because the plaintiffs had only an undivided share in it, and 
that another person, named Guru-t6463pershad, was entitled as aco-sharer, so 
that the plaintiffs could not, in a suit brought by them alone, without joining 
Gurupershad, enhance the rent of the tenure. 

The only issue that appears to have been raised in the first Court was (to 
use the language of the Munsif), “ are the plaintiffs cO'Sbarers, and can they 
enhance ? ” 

Both Courts have found this question in the affirmative; and upon that 
finding have dismissed the suit. 

We have now heard the case fully argued on appeal. It has been contended 
by the appellants that there was no legal ground for the conclusion at which 
the lower Courts have arrived and, having examined the evidence, we are led 
to believe that the lower Court’s judgment is founded upon some misappre¬ 
hension both of law and fact. 

In the first place it seems to have been assumed—and so far as we can 
sqe erroneously assumed—that the two Full Bench decisions of this Court, 
Chim Mahomed v. Moran and Soorja Proshad Mytse v. Joynarain Hazra 
reported in I L. R., 4 Cal., 96, and the case of Jogendro Chunder Ohose v. 
Nohin Chunder Ghattopadhya in I. L, R., 8 Cal., 353,—are applicable to the 
present case. 

In these cases it was an established fact that the tenant had originally 
held a tenure under aeyeral co-sharers at an entire rent, and that afterwards an 
arrangement was made by which the tenant paid a proportion of his rent 
severally to each of the co-sharers It was held that under these circumstances, 
although each co-sharer could enforce from the tenant the payment of rent 
separately, he could neither sue for a kahuhat foi’ such rent nor bring a suit 
to enhance it, because such suits would be inconsistent with the continuance 
of thft original joint tenure. 

Now let us see what the facts are in the present case. 

Some fifty years ago, it appears that the defendant’s father took from the 
Government a jote of some 5 bighas of land. This land formed part of an 
estate numbered 312,, which was then in the hands of the Government, and 
the defendant’s father gave the Government a kahuhat for the land at a rent 
of 7 rupees. 

The defendant ac the trial denied this kahuhat, and said that her 
father had neyer held underdt ; but the lower Courts have [647] both found 
that the kahuhat was genuine; and that her father did hold under it. 

This kahuhat, aoffar as we can see, is the earliest evidence of the defen¬ 
dant’s father’s titte to the property, and we find no ground for assuming that 
at the time when the kahuhat was given the defendant’s father possessed any 
other estate or tenure in th'b land. 

That being so, it would follow, in the absence of evidence to the contrary, 
that these G bighas of land, which have apparently been in the possession of the 
defendant and her father ever since, formed a separate holding, at first under 
the Government, and afterwards, under the person or persons to whom the 
Government conveyed the estate of which the 6 bighas formed a part. 

Then it also appear^ that the Government afterwards settled this estate, 
No. 312, with the plaintiffs’ predeoessors-in-title and there would have been no 
reason to suppose that any third person was interested in the defendants' 
tenure, but lor jek measurement ehitta which was put in evidence by the plaintiffs. 
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and from which it would appear that another person, one Gurupershad, had 
in some way or other acquired an interest with the plaintiffs in the estate. 

From this chitta the lower Courts appear to have drawn the inference, not 
only that at the present time the defendant is holding under the plaintiffs and 
Gurupershad jointly, but that at the time when the kahuliat was given, 50 
years ago, the defendant’s father was holding under some joint tenure, which 
has continued to exist up to the present time, and upon this assumption the 
lower Courts have held that the ITull Bench cases, to which I have referred, 
are applicable here, an^ that the plaintiffs have no right to ’ sue for an 
enhancement of the defendant’s jumma. 

Now we are unable to find any legal ground for the inference which the 
lower Courts have drawn. We can discover no evidence, nor any reason to 
suppose, that at the time when the kahuliat was given there was any joint 
tenure m existence, under which the defendant’s father was holding • and if, 
(as we decided in the Full Bench cases, before mentioned) the giving of a 
separate kabtiliat by a tenant to one landlord is inconsistent with [648] the 
continuance of a joint tenancy by the same tenant under several land¬ 
lords, the fact of this separate kahuliat having been given to the Govern¬ 
ment would rather tend to show that at that time the Government, and the 
Government alone, were the owners of the land included in the kahuliat. 

It no doubt appears that the defendant’s holding is larger now than five 
bighas, and it may be that either from the Government or from the plaintiff's 
predecessors in title, or by some other dealings with the property which have 
not yet come to light, Gurupershad or others may haye obtained a share in the 
lands which the defendant now holds, but if this is so, it by no means follows 
that the defendant does not hold a share from the plaintiffs at a separate rent, 
or that such rent may not be enhanced in this suit. 

Co-sharers in jimali properties may, and often do, make separate leases 
to the same or different tenants of their undiyided shares, and, as at present 
advised, we can see no valid reason why the rent of such holding should not 
be enhanced. . * 

It is true that in one case, to which we were referred, it would seem that 
a learned Judge of this Court had expressed an opinion that the enhancement 
clauses of the Rent Law did not apply to separate leases of undivided proper¬ 
ties ; but the opinion which he expressed appears to have been somewhat extra¬ 
judicial, and at present we are not aware of any authority which is opposed to 
enhancement in such cases 

We think, therefore, that the case must be remanded to the Munsiff’s 
Court, to ascertain, in the first place, with due regard to the observations which 
4?e have made, whether the defendant now holds under the plaintiffs separately, 
or under a joint lease from the plaintiffs and others. Jn the latter case it 
might be advisable, if there is no objection to that course, that the plaintiff’s 
co-sharers should be made parties to tins suit ^ 

If there should appear to be no obiection t3 the suit proceeding, the 
Court will then have to deal with the question of enhancement 

The costs in this and the other Courts will abide the result. , 

* Suit remanded. 

NOTES 

t See also the following cases —4 Cal., 90 ; 8 Cal., 353 ; 17^ Cal , 538 ; 17 Cal , C95,19 
Cal., 593 : 19 Cal., 610 ] 
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NUB KADIH V. 


E6491 APPELLATE CIVIL. 

The 1st June, 1886. 

Present : 

SrR Richard Garth, Kt., Chief Justice, and Mr. Justice Mittbr. 

Nur Eadir.Plaintiff 

versus * 

Zuleikha Bibi .One of the defendants.''' 

Mahomedan latr — HizOnnt—The custody of female mtnors before puberty — 

Mother's right. 

By the Mahomedan law, the mother is entitled to the custody of a female minor, who 
has not attained her puberty, in preference to the husband. 

This was a suit fpr the recovery of possession of a wife. The plaintiff’s case was 
that one Mehr-un-nissa, Who was a minor, had been given in marriage to him 
with the consent of her agnatic kinshian, Asmat Ali. The Munsiff dismissed the 
suit on the grounds that the fact of marriage (aqd) hy tjab qabul had not been 
proved, that the girl was a minor, and had not attained her puberty, and that 
even if there had been a marriage, the girl (who in her evidence denied the fact) 
was free on her attaining puberty to annul the contract entered into with the 
consent of a kinsman of the degree of Asmat Ah. On appeal, the Subor¬ 
dinate Judge, without adverting to the question of puberty, found the marriage 
proved, and directed the mother of the girl to send her to the plaintiff’s 
house. The appeal to the High Court from that decree (the suit being 
laid at Rs. 49) was heard by Mr. Justice Field who observed: " The only 
point that 1 decide is, that according to the view taken by the Munsiff 
upop the facts of this case, the plaintiff is not entitled to that which he asks, 
viz., the posfeession of the girl. The appeal is decreed with costs.” 

Thereupon the plaintiff preferred an appeal under s. 15 of the Letters 
Patent. 

Baboo Akhil Chunder Sen for the Appellant. 

Baboo Sosht Bhushan Dutt for the Respondent. 

[850] The Court (Garth, C. J., and Mitter, J.) delivered the following 

Judgment -.— 

This was a suit brought by the appellant, a Mahomedan, for the recovery 
of possession of his minor wife, Mehr-un-nissa. It is not disputed that defen¬ 
dant No. 2, Masraf Ali, and defendant No. 3, Asraf Ali, are agnates of the same 
degree with Mehr-un-nissa’s father. The minor girl, it is also admitted, is 
living with her another Zuleikha Bibi, defendant No. 5. 

The plaintiff’s case is, that Asmat Ali gave Mehr-un-nissa in marriage to 
hini; and promised to send her to the plaintiff’s house in the month of Jeyt 
following the marriage Aocosding to this arrangement Mehr-un-nissa not 
having been sent to the plaintiff’s house, the plaintiff has brought the present 
suit. 

* Ap^al andfii a. 15 of the Letters Patent, against the decree of C. D. Field, Esq., one 
of the judges of thi.s Courfe*, dated the SSrd of June 1884, m appeal from Appellate D^ee 
No. 814 of 1883, against the decree of Baboo Baj Chandra Sanyal, Bai Bahadur, Bub-Judge of 
Chittagong, dated the 16th of February 1888, reversing a decree of Moulvi Tofail Ahmad, 
Khan Bahadur, MuusiS of North R^tia, dated the 29th of March 1882. 
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On behaU of the defendants, both the faotum and the validity of the 
marriage were denied. 

The Munsiflf dismissed the suit, upon two grounds, via. (l) that the marriage 
was not established; and (2) that even if it took place, Mehr-un-nissa, 
according to the Mahomedan law, being quite at liberty to cancel it on her attain¬ 
ing puberty, the alleged husband was not entitled to the custody of his minor 
wife until that period had arrived. 

The Munsiff’s judgment was set aside by the Subordinate Judge, who 
came to the conclusion th^t the marriage upon the evidence was established. 
As regards the second ground, upon which the Munsiff’s judgment was based, 
he says that, until the marriage was actually cancelled, the plaintifl was 
entitled to the custody of his minor wife. It may be noticed here that there 
was no appeal against the finding of the Munsifi, that Mehr-un-nissa had not 
yet attained the age of puberty. The Subordinate Judge therefore did not, 
and could not, with propriety have come to a different conclusion upon that 
point. 

Accepting then the facts found by the lower Courts, as correct, (as we are 
bound to do in second appeal) the question of law that arises is, whether 
the Subordinate Judge is right, according to the Mahomedan law, in removing 
the minor wife from the custody of her mother, and decreeing the plaintiff 
the possession of her person. In other words the. question for decision is, 
whether, according to the Mahomedan law, the husband or the t63i] mother 
is entitled to the custody of the minor wife, before she attains the age 
of puberty. This question was considered in an elaborate judgment of 
Mr. Justice Nobman, in the matter of Khatija Bibi (5 B. L. E., 567). After 
reviewing the authorities before him, the learned Judge came to the conclusion 
that, according to the Mahomedan law, the effect of the contract of marriage is 
to place the wife under the dominion of the husband, but that notwithstanding 
hm* marriage, the right to the care and custody of a girl belongs not to the 
husband, but to her mother, until she attains the age of puberty. -At page 435 
in Bailie’s Mahomedan Law, with reference to the question of hizamit or 
custody of a girl, it is laid down that “ so long as a girl who is married has no 
desire, her motor’s right to her custody does not cease, till she is fit for 
matrimonial intercourse ” In reversing the judgment of the Subordinate 
Judge the learned Judge of this Court has taken the same view of the law., 
The appeal will therefore be dismissed with costs 

Append dismi&&ed. 


NOTES. 

t See (1901) 32 Cal., 444 (446), where this proposition was oonsidpred with reference to 
orimmal law.] 
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trZlR CHElSTtAN t>. 


c 11 Cal. 6S1 ] . 

APPELLATE CIVIL. 

The 9th June, 1886. 

Present: 

Sir Bichard Garth, Kt., Chief Justice, Mr. Justice Wilson 
AND Mr. Justice Norris. 

Uzir Christian.Petitioner 

versus 

Eli Seba Christian and another.Respondent and co-respondent.' 


Collusion — Divorce—Act IV of 1669, s. 13 -Collusion m presentation of 

petition for dissolution. 

Subsequently to the institution of a suit for dissolution of marriago, and on the same da> 
pn which the suit came on for hearing, the petitioner and the respondent each filed petitions, 
setting out that it was agreed between them that from that date the marriage between them 
should be dissolved ; that neither of them should have any claim against the other , that 
each should marry again at pleasure, and prayed that dissolution of the marriage might be 
granted on these terms, each party bearing his own costs. 

Held, that this amounted to collusion within the meaning of s 13 of Act IV of 1869, and 
that the petition must bo dismissed. 

This was a suit brought on the 4th January 1883 by one Uzir Christian, 
in the Court of the Judge of Nuddea, for dissolu-[652]tion ot marriage, on the 
ground of his wife’s adultery with one George Christian, asking for damages 
as against the co-respondent. 

^The suit came on for settlement of issues on the 24th October 1884, and 
was heard "fea: parte. It appeared from the evidence then given that the 
petitioner was married to Eli Seba on the 14th June 1866, according to the 
rites of the English Church , that after the marriage he lived with the respon¬ 
dent for eight years , and that in 1873 she left his house to take service in 
Calcutta, and was subsequently discovered by the petitioner some time in the 
year 1878 living with George Christian m Entally in the 24-Pergunnahs, that 
on that occasion the petitioner requested the respondent to return and live 
with him, but she refused to do so , and that at the time of this discovery the 
petitioner haid no funds to enable him to obtain advice. Subsequently to the 
filing of the jietition for dissolution, and on the date fixed for settlement of 
issues, the petitioner.and respondent filed the following petitions:— 

“ The petitioner Uzir Christian, of Ballabhpore states : I have instituted 
Original Suit No. 1 of 1884 against Eli Seba Christian and another. To-day 
is fixed for the settlement of its issues. The marriage tie that existed between 
the defendant and myself is broken from to-day I have no claim of any other 
kind against her; she can now marry again if she chooses. I do not Want any¬ 
thing as cost of tha^ suit. I gfVe up all. I also abandon the claim whichu I set 
up against George Christian. I have no more claim against him either. I 
therefore pray that the case be decided on the terms of the deed of compromise, 
making the parties pay their respective costs, and passing a decree dissolving 
the marriage.” * 

* Divorce oabc No 1 of 1884, referred by 0. A. Kelly, Esq., District Judge of Nuddea, 
da4ied idle 25th of riotober 1864. • 
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' • “ The petitioner, Eli Seba Christian, of Calcutta, states: My husband, 

IJzir Christian, instituted Suit No. 1 of 1884 against mo for dissolution of mar¬ 
riage, and this day is fixed ior the settlement oi issues. My husband intends 
to divorce me for my bad character , and I agree to my being divorced. I 
have no objection to my husband marrying again, and I shall not make any 
claim against him in future for maintenance or for any other account. The 
relationship and tie of marriage, which existed C6fl33 between usj henceforth, 
ceases and dissolves. My husband also has given up all the claims he had. 
I therefore make this petition and pray, with the consent of husband, that 
the parties should bear their respective costs,’ and the case be decided, 
declaring the dissolution of the marriage between me and the plaintiff.” 

The District Judge gave the following judgment — 

" In this case the petitioner, Ussir Christian, has sued for a dissolution of 
marriage. The case has been heard ex parte. I consider that there can be no 
reasonable doubt that * adultery, coupled with desertion, without reasonable 
excuse, for two years or upwards’ (vide s. 10 ' of Act IV of 1869) may be 
held to have taken place Evidence has been taken, including that of the 
husband, 0zir Christian, himself, and I am satisfied on it that the woman 
Eli Seba, wife of the petitioner, (who has herself presented a petition through 
her pleader, which is in effect an admission of guilt), has been guilty 
of adultery with George Christian, who has been made co-respondent in 
the case, and that she has deserted her husband without reasonable excuse 
for several years I also find that the petitioner has not been in any manner 
accessory to, or conniving at, the adultery in question, nor do I find that he 
has condoned the adultery in question, nor do I rind that the petition is 
presented or prosecuted in collusion with either of the respondents, or that the 
petitioner has been guilty of delay or other misconduct as contemplated by 
the law. I accordingly pronounce a decree declaring the marriage between 
Uzir Christian and Eh Seba to be dissolved in the manner and subject to all 
the provisions and limitations in s. 17 of Act IV of 1869 made and declared. 
The papers will be submitted to the High Court for confirmation of thj decree ; 
each party to bear their own costs The petitioner has abandoned his claim 
for damages.’' 

The District Judge then sent up the case for the High Court for confir¬ 
mation of the decree msi, and on the 9th June 1885 the case came on for hearing 
before the Chief Justice, Sir Richard Garth, Mr. Justice Wilson and 
Mr Justice NoRRis. 

No one appeared for either partv 

[654] The Order of the Court was delivered by 

Garth, C.J, —Having regard to the documents which appear on the record 
of this case, we find it impossible to confirm the decree of the Court below 

*[Sec. 10 :—Any husband maj present a petition to the Dis^ict Court or to the High 

» Court, praying that his marriage may be dissolved on the 

When husband may ground that his wife has, since the soleibnization thereof, been 
petition for dissolution guilty of adultery 

Any wife may present a petition to the District Court or to the 
High Court, praying that her marriage may be dissolved on the ground that since the solem- 

ni.«ation thereof her h/isband has exchanged his profession of 
*When wife may petition Christianity for the profession of spme other religion, and gone 
for a dissolution through a form of marriage with another woman ; 

or has been guilty of incestuous adultery. 


or of bigamy with adultery, 

or of marriage with another woman with adultery, 

or of rape, sodomy or bestiality, or of adultery coupled with such cruelty as without 
adultery would have entitled her to a divorce rt mensa et toro, 

or of adultery coupled with desertion, without^ reasonable excuse, for two years or up¬ 
wards ] 
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The Distriofc Judge, vve observe, has expressed an opimon that, in his view 
of the matter, there is no collusion between the parties. But we think he can 
hardly be aware what the law considers to be collusion in cases of this kind. 

Section 13 of the Indian Divorce Act (IV of 1869) provides that in suits 
for dissolution, “ if the Court finds tliat the petition is presented or prosecuted 
in collusion with either of the respondents, it shall dismiss the petition.” 

This is a similar provision to that which is contained in s. 30 of the 
English Divorce Act (20 and 21 Viet., C. 85), and it has been held in the 
English Courts that the word collusion in this section has a far wider 
meaning than connivance, and extends to cases where the original ground of 
the petition has not been connived at, but where the parties have subsequently 
agreed to use it as a means of divorce—so that collusion in this sense may 
exist, without any connivance at all [see Lloyd v. Lloyd (l S. & T. 567); 
Crewe v. Crewe (3 Hag., 130) and other cases cited in Browne on Divorce 
Causes, 2nd edition, p. 92. J 


Now here it appears upon the proceedings that after the petition had been 
filed the petitioner and respondent each presented a petition, in which they 
agreed that from that date the marriage between them should be dissolved ; 
that neither of them should have any claims against the other, that each 
should marry again at pleasure; that the wife should have no claims against 
the husband for maintenance or otherwise; and then they pray for a dis¬ 
solution upon those terms, each party paying his and her own costs. 

This is clearly oolluskm according to the English authorities with which 
we entirely agree. 


The decree, therefore, which has been pronounced by the Court below 
will be set aside. 


Decree nisi set aside. 


NOTES. 

t This IS how the English law is, £>umman.sed in Halsbury's Laws of England fl9H) XVI 
p. 489, para. 1001 .—Colluaion ib not like condonation, a woll-underbtood term ; but it is held 
to exist where the initiation of^a suit for dissolution of marriage is procured, or ita conduct 
provided for by agreement or bargain between the spouses or their agents, as, for instance, an 
agreement not to defend even where the agreement is disclosed to the court, and where no 
one IS able to indicate any fact which is being falsely dealt with or withheld , because the 
Court will not be hampered in ascertaining for itself whether there is danger of a husband 
or wife obtaining a divorce contrary to the justice of the case.] 
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imi ORIGII^AL OniL. 

The 21st May, 1686. 

Present; 

Mr. Justice Pigot. 

Bipro Doss Day 
versus • 

Secretary of State for India in Council.’’ 

Discovery — Production of documents — Privilege—Solicitor and Ghent—Act XIV 

of 1882, s. 133. 

Letters written by one of the defendant’s servants to another, for the purpose of obtaining 
information with a view to possible future litigation, are not privileged, even though they 
might, under the circumstances, be required for the use of the defendant’s solicitor. 

In order that privilege may be claimed, it must be shown on the face of the affidavit 
that the documents were prepared or written merely for the use of the solicitor. 

This was an application by the plaintiff for an order that the defendant 
should produce before the Commissioner appointed to examine Major Hallett in 
the above cause, certain documents, numbered 5 and 6, set out in the second 
part of the schedule to the defendant’s affidavit verifying his list of documents, 
In support of this application the plaintiff filed the*u8ual affidavit as to the 
relevancy and materiality of the documents in question The suit was brought 
for moneys claimed by the plaintiff in respect of certain Commissariat con¬ 
tracts which the plaintiff had entered into with the Government in 1879, and 
the documents, production of which was desired, wore two letters, one dated 
the 23rd November 1883, from Major C. P. Thomas, Examiner of Commis¬ 
sariat Accounts, to Major Hallett, and Major Hallett’s reply thereto, dated the 
3rd of December 1883. In opposition to the application the defendant filed 
an affidavit of Major Thomas, the material portions of which are as follows:— 

“ (1) That on the 18th September 1883, Baboo Gonesh Chunder Chunder, 
the then attorney of the plaintiff, wrote a letter to fny office (submitting on 
plaintiff's behalf certain re-charge bills and other documents), from which 
letter the following is an extract •—‘ Under the circumstances, I submit that my 
said client’s claim cannot be rejected. If, however, you do not think fit upon 
these explanations to pass my client’s said bill, you [6563 be pleased to 
return the same with all the vouchers and papers sent for its support to 
enable my client to adopt such measures as he may* be advised.’ 

“ (2) That on the 26th idem, I wrote to him asking for originals of 
some documents referred to by him in his letter iibove mentioned. 

" (3) That on the 6th November 1883, the said Baboo Gonesh Chunder 
Chunder wrote another letter to my office forwarding some original documents 
alleged to be in support of the plaintiff’s claim. 

" (4) That on the 23rd November 1883, I addressed to Major Hallett a 
letter included in part II of the said schedule to defendant’^ affidavit of docu¬ 
ments, sworn on the 12th day of February last, to which I received the reply, 
dated thq 3rd December 1883, also referred to in* the said part of tbe said 
affidavit. 

* Original Suit No. 36T of 1881. 
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“ (5) That in oonsequence of the threat by the said Baboo Gonesh Ohunder 
Cbunder, in his letter of 18th September 1883, of possible legal proceedings, and 
because the matter having been placed by the plaintitf in the hands of a solicitor, 
I regarded his taking such action as likely to lead to legal proceedings. I 
addressed my said letter to the said Ma]or Hallett with a view to further possible 
litigation, in order that all such information might be submitted to the Solicitor 
of the Government of India, for advice as is usual when I have any reason for 
anticipating a, law suit. After receipt of Major Hallett’s said letter, I, on the 
4th of January 1884, forwarded all the documents connected with the plaintiff's 
claim to my superior officer, the Controller of Military Accounts, that he might, 
in accordance with the practice in all such oases, submit the same to the said 
Solicitor to Government. 

(6) That I am informed and believe the Controller did so submit all 
such documents to the said Solicitor tp Government with a letter, dated the 
21st January 1884. 

“ (7) That on the 4th April 1884, the said Gonesh Chunder Chunder 
issued the usual notice of plaintiff’s intention to sue Government, and in July 
the.plaint herein was filed ” 

Mr. Hill for the Plaintiff. 

[6873 The defendant objects to produce these letters, on the ground of 
privilege, but they are not within the rule. In Southwark Water Co. v. Quick 
[L. R., 3 Q. B. D., 315 (323)J, Lord Justice Cotton, citing Cockbitbn, C. J., 
in Friend v- London, Chatham and Dover Badway Company (L. E., 2 Ex D., 
437), lays it down that a* document to be privileged must have come into exist¬ 
ence for the purpose of being communicated to the solicitor with the object of 
obtaining his advice. That is clearly not the case made on tins affidavit. See 
also Wheeler v. Le Marchant (L. E., 17 Ch. D, 675) . Anderson v. Bank of 
British Columbia (L. R., 2 Ch. D., 644). 

Thp Advocate-General (Mr. G. C. Paul) tor the Defendant contended that 
the letters were'privileged— Southwark Water Co v Quick [L. E., 3 Q. B. D.,' 
315 (323)]. 

Pigot, J.— I think the question in issue in this matter is more as to what 
is to be gathered from a fair construction of the words in the affidavit of Major 
Thomas, than any questibn of law at issue between the parties. 

The case of Southwark, dc, Water Co v. Quick [L R., 3‘Q. B. D, 315 
(323)1 is relied on by the Advocate-General for the defendant, and also by 
Mr. Hill for the plaintiff. 

I construe the affidavit thus .—The letters of which production is sought, 
were a letter by Major Thomas to Major Hallet, and Major Hallett’s reply to it; 
the first being a letter written for the purpose of giving Major Hallett 
information with a view to possible future litigation It does not appear that 
it, or the reply to il, was written for the purpose of being communicated to any 
solicitor. It is consistent with the terras of the affidavit that both letters were 
written without such a purpose , but that they were of such a nature, that they 
might, in the’event of litigation, be communicated to a solicitor. This does not 
show enough to entitle the documents to protection. It is for the party 
claiming the privilege to show that the documents were prepared for the use 
of his solicitor; that they came into existence for the purpose of being com¬ 
municated to the solicited with the object of obtaining his advice or of 
enabling him to prosecute or defend an action, as CoTTON, L. J , at page 322, or 
as BBETT, L. j,, at p. 320, in [638] the case of the Southwark and Vauxkall 
Water Co. v. Quicks says (modifying the words of Mbllish, L. J., in Anderson 
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V. Bcmk of British Columbia), “ merely for the purpose of being laid before the 
solicitor for his advice or consideration.” 

1 think the affidavit does not show that these letters were written for the 
purpose—which I think means substantially “ merely ” for the purpose —of 
being communicated to the solicitor. It does not say that Major Thomas’ 
letter was addressed to Major Hallett in order that it might be submitted to 
the solicitor of the Government, hut that “ all such information an ambi¬ 
guous phrase as it is here used—should be submitted to him. 

Nor would it, I think, be enough to protect these letters* if they were 
written with a view to possible future litigation, and witli the intention that, 
in that case, they should be laid before a solicitor 

I think the plaintiff is entitled to the discovery sought with regard to the 
letters mentioned m paras 4 and 5 of Major Thomas’ affidavit 

NOTES. 

t See also (1890) 15 Bom , 7 . (1 Bom , L R , ISl , (1905) 7 Bom., L R., 709 , (1894) 22 
Cal , 105.] 


[11 Cal, 658] 

APPELLATE CIVIL 

The iiaiid May, lhH6 
Present 

Mr Justice Ftrld and Mr. Justice O’Kinealy. 

Satish Chunder Rai Chowdhuri and another.Judgment-debtors 

veisH'! 

Thomas and another .Decree-holders. ' 

Sale m execution of decree—SelUiui aside sale—Irreqularity and iniuiy—Civil 
Piocedure Code, Act XJV of IHSU, s Ull 
Where an application is made to st't aside a sale in execution of a decree on the ground of 
irregularit>, it is not to be presumed from the proved existence of irregularity and injury that 
the latter occurred by reason of the foimcr, in the .ibsence of evidence to show that the injury 
IS the result of the irregularit> 

Macnaghien v Mahabir Pei'^harl Stnqh (1. L R , 9 Cal , 05(5, L B , 10 1 A., 25) 
and Ijala Mabciuk hnl v Sectetaiy tf Slate Joi Ivdm in Cminctl (1. 1j R , 11 Cal , 200) 
discussed 

• 

This was an application under s 311 of the Code of Civil Procedure to 
set aside a sale in execution of a decree on the ground [639] of irregularity. 
The application was made bv the judgment-debtors (other than those who 
were minors) against Thomas, the decree-holder, and against the purchaser. 
Hem Chunder Chowdhry 

It appeared that the sale was fixed for»the 20th of May 1^84. On that 
day the judgment-debtors applied for a postponeifient, and the sale was 
postponed till the 26th of May 1884 *On the latter date they had the sale 
again postponed till the 2nd of June 1884, on which day the property was 
sold. No proclamation of sale was issued except for the 20th of May 1884 

• Appeal from Order No. 7 of 1885, against the order of Baboo Parbati Coomar Mitter, 
First Subordinate Judge of Mymensirigh, dated the ^Tth of September 1884 
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The lower Court found that no irregularity had taken place; that no fresh 
proclamation of sale was necessary under s. 291 of the Civil Procedure Code ; 
and that no damage held resulted to the judgment'debtor as the property had 
fetched an adequate price. 

The minor judgment-debtors, who alleged that they had nothing to do with 
the postponement of the sale, appealed to the High Court. 

Mr. ff. Bell and Baboo Doorga Mohun Doss for the Appellant. 

Baboo Srmath Doss for the Kespondent. 

The Judgment of the Court was delivered by 

Field, J.—This is an appeal against the order of the Subordinate Judge 
of Mymensingh, refusing to set aside a sale on the grounds that there was 
irregularity in publishing or conducting such sale , and that the applicants had 
sustained substantial injury by reason of such irregularity. 

The Judge in the Court below has. found that there was no substantial 
injury proved in the case, nor was there any irregularity ifa publishing or 
conducting the sale. He did not enter into the question, whether, assuming 
that injury and irregularity had been proved, such injury was by reason of such 
irregularity. 

It had been contended before us by the learned counsel for the appellants 
that there was irregularity The judgment-debtors, appellants before us, are 
minors ; and the irregularity alleged is this The sale was originally fixed for 
the 20th May 1884. On that date, an application was made by certain of the 
judgment-debtors (other than the minors, who are appellants before us) for 
[660] a postponement, which was granted to the 26th May. On this latter 
date the judgment-debtors again applied for a postponement, which was granted 
to 2nd June 1884. It is said that these postponements made a postponement 
of more than seven days, being, as a matter of fact, a postponement of twelve 
days, and that the subsequent sale without a fresh proclamation was a 
violation of the provisions of s. 291 of the Code of Civil Procedure. I should 
be disposed to agree with this contention and to say that there was an irregu¬ 
larity so far as regards the minors who were not parties to the applications for 
postponement. Then, is there evidence of substantial injury ^ The Court below 
has found that substantial injury has not been proved. The evidence on 
this point has been read out and pressed upon us in order to induce us to 
come to a different conclttsion , but I am not prepared to do so. But assuming 
that irregularity and injury have been proved, it is admitted that" there is not 
evidence to prove that the injury was in consequence of, or by reason of, the 
irregularity. The case falls within the principle laid down in the case of Mac- 
naghten v. Mahmbir Pershad Stngh (I. L. R., 9 Cal., 656, L. R., 10 I. A., 26). 
In that case their Lordships of the Privy Council said ; “ The High Court, 

having held that the non‘statement of the amount of revenue in the proclamation 
was an irregularity, proceeded to try the question whether the irregularity had 
caused substantial injury to the applicant. They say “ But it may be reason¬ 
ably supposed that the non-specification of the Government revenue in the sale 
proclamations published is one of the causes which caused the diminution in the 
price. There^was no evidence at all on the subject. It appears to their 
Lordships that the High Court cSuld not, without evidence and upon a mere 
supposition, properly find that tbp non-statement of the revenue in the 
proclamation did cause*an injury to the applicant by causing an inadequate 
price to be bid at the sale.” The effect of this decision of the Privy Council 
hfts since been twice considered by this Court, first, in the case of Tripura 
* Sundari r. Durga Churn Pal (I. L. B., 11 Cal., 74), and again in the Pull 
Bench case of Dala Mobaruk Lai v. The Secretary of State for India in Council 
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(I. L. R., 11 GaL, 200). In the latter case, [Ml] it was the opinion 
of the majority of the Court that their Lordships of the Privy GounoU 
did not intend to lay down any positive rule applicable to all oases. 
By this we understand it to be meant that their Lordships of the 
Privy Council did not intend to lay down any positive rule as to what may or 
may not be evidence of cause and effect in all ‘cases, though they did lay down 
that in the absence of all evidence proved, injury cannot be presumed to be by 
reason of proved irregularity. There may he cases m which a reasonable pre¬ 
sumption arising from proved facts or created by law would be' good evidence 
that the injury was the result of the irregularity. Such cases would not be 
affected by the Privy Council decision, the effect of which, as we understand 
the meaning of their Lordships of the Privy Council, is this • that there must 
be some evidence, and that m the absence of evidence to show that the injury 
is the result of the irregularity, it is not to be presumed from the proved existence 
of irregularity and injury that the latter has occurred by reason of the former. 

In this case, assuming the irregularity and injury to have been proved 
there is no evidence that the latter is the result of the former. 

The appeal is dismissed with costs. 

Appeal dismissed. 


NOTES. 

£ This was followed m (1891) 18 Cal , 496 (499) , see (1901) 6 G. W. N., 44 (publication 
of sale proclamation), also see the Notes to 11 Gal . 200 supra ] 
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APPELLATE CIVIL 

The iHth June, 18b5 
Present 

Mr. Justice Mitter and Mr. Justice Norhts. 

Gungaram Ghoso Sirdar.Plaintiff' 

versus 

Kalipodo Ghose.One of the defendants ' 

Hegistration Act (111 of Jb77, s 50)~ lieijistration Act (XVI of 1864 )— 
Hegistration, optional and compulsory—Unregtsiered document of which 
registration was optional under Act XVI of 1864. 

Held, in the case of a document executed while Act ^VI of 1864 was in force, the 
registration of which under that Act was optional and which was* not registered thereunder, 
and of a document executed after Act Ill of 1877 ha^ come into farce, the registration of 
which was compulsory and [ 668 ] which was duly registered, both documents relating to the 
qgTYin property, that under the provisions of s 60 of Act III of 1877 the registered document 
took effect as regards such property against the unregistered document. * 

Held, also, that all that a person seeking the benefit of s. 60 pf Act III of 1877 is required 
to prove 18 that his document is a document of the kind mentioned in the first clause of that 
section j that it has been duly registered under that Act , and that it covers the same pro- 

• Appeal from Appellate Decree No 3028 of 188S, agamst the decree of Baboo Baloram 
Mulliii, Second Subordinate Judge of ‘i4-Pergunnah8, dated the 2l8t of September 1883, 
reversing the decree of Baboo Aswini Coomar Guho, Second Munsif of Baniset, dated the aoth 
of January 1888. » 
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perty as that ooverod by any unregistorad document against which it is contended that his 
document shall take effect, and it is not necessary for him to show that he is claiming from a 
vendor common to both himself and the person claiming under the unregistered document. 

Laehman Dasv. DipChand (I. L. R., 3 All., 851), and Sktb Ckundra Chuckerbutty v. 
Joha Bux (I L. R., 7 Cal., 570 ; 9 C. L R., 2‘i4) referred to and followed 
In this case there were six defendants, vtz.. No. 1 Kalipodo Ghose, No. 2 
Mya Chand Ghose Sirdar, No 3 Gunga Bam Ghose Sirdar, No. 4 Bholanath 
Ghose Sirdar, No, 5 Durga Bam Ghose Sirdar and No. 6 Bhubun Mohun 
Gliose. The plaintiff sued to set aside a kut-kobala or mortgage by conditional 
sale dated the 5th Assin 1^72 B S. (20th September 1865) which was alleged 
tp have been executed by Mya Chand Ghose in favour of Kalipodo Ghose, and 
he charged that it was a forgery and had been fraudulently got up by all the 
defendants with a view to defeat his title to the lands, the subject matter of 
the suit. 

The plaintiff’s case was that the property covered bv the deed originally 
belonged to one Kasamuddi who, on the 1st Bhadro 1272 (16th August 1865), 
sold it to Mya Chand Ghose, defendant No 2 Subsequently defendant No 2 
sold 12 annas of the" property to defendants Nos. 3, 4 and 5 by a registered, 
kobala dated the 9th Assar 1274 (22nd June 1867), and by another registered 
kobala he sold the remaining 4 annas to defendant No. 4 

On the 3rd Bhadro 1281 (18th August 1874) the defendants Nos. 3, 4, 
and 5 sold the property by a registered kobala to defendant No 6, who in his 
turn on the 16th July 1878 sold it to the plaintiff by a registered deed in 
consideration of a loan yf Bs 300, and an agreement bv the plaintiff to 
reconvey the property on repayment of the loan Subsequently the plaintiff 
advanced a further sum of Bs 200 to the defendant No 6, and in [663] 
consideration of the aggregate sum of Bs 500 the defendant No, 6 
executed an unconditional sale deed in favoui of the plaintiff on the 17th 
Pous 1287 (31st December 1880) which was duly registered under the provi¬ 
sions of^Act III of 1877. 

The plaintiff further alleged that on the 28tli April 1882 the defendant 
No 1, Kalipodo Ghose, filed before the District Judge an application for fore¬ 
closure of'the Kid-kobala, dated the 5th Assin 1272 (20th September 1865) 
purporting to have been executed by the defendant No. 2 in his favour, and 
caused the usual notice to be served on him. He therefore brought this suit, 
alleging that document to be spurious and collusive, and contended that, as it 
was unregistered, it could not affect his title, and he prayed to have it declar¬ 
ed that it was a spurious and collusive document, that his title was un¬ 
affected by it, that the property was not subject to the charge it purported to 
create, and that the first defendant could not proceed with his foreclosure 
proceedings The first defendant alone appeared and contested the suit. He 
alleged that the sale to the plaintiff was not a bond fide transaction, and 
stated that his kut-kobala was a genuine document, and that there was 
no necessity for its registration, inasmuch as the amount advanced upon it 
was less than Bs. 100. He also took other legal objections to the suit being 
maintainable,«.which are immaterial for the purpose of this report. 

In his application, for forecl?)sure it appeared that the defendant No. 1 
alleged Bs. 61 to be due to him as pijncipal and Bs. 365-15-10 as interest under 
his conditional sale. 

The Munsif came to t^e conclusion that the plaintiff had proved his title 
as alleged in his plaint, and held that the kut-kobala of the 20th September 
1865, under which the defendant No 1 claimed, was not a genuine document. 
He accordingly gave the plaintiff decree. 
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Upon appeal the Subordinate Judge reversed the Munsif’s findings as to 
the genuineness of the defendant’s kiit-kobala, but upheld his decision as to the 
plaintiff’s title Upon these findings, and without going into the question as 
to whether the plaintiff was still entitled to succeed, inasmuch as the kut- 
kobala of the defendant No. 2 was not registered, he reversed the Munsif’s 
decree and dismissed the suit with costs. 

The plaintiff' now brought a special apper-l to the High Court upon 
the ground, amongst others, that his deed being registered, and the defen¬ 
dant’s unregistered, the defendant had no right to enforce his lien as against 
him, and that his title was paramount to that of the defendant 

Baboo Bhobani Charn Dutt for the Appellant 

Baboo Boidonath Dutt and Baboo liachram irhose for the Hespondent. 

The Judgment of the High Court (Mitter and Norris, JJ ) was as 
follows:— • 

The plaintiff brought this suit to recover possession of the property in 
dispute under a bill of sale executed by defendant No 6 on the 3rd Bhadro 
1281. He was evicted by the defendant No. 1, who claimed a right in the 
propefty in dispute under a conditional bill of sale by the defendant No. 2 
in the month of September 1865 

It is not disputed that the property in suit became the property of one 
Kasamuddi by purchase on the 27th May 1865 Kasamuddi sold it to defendant 
No 2 in the month of August of the same year , and, a few months later, that 
is to say, in the month of September, defendant No 2 gexecuted the conditional 
bill of sale m favour of the defendant No 1, the respondent before us 

After having executed this conditional bill of sale, defendant No 2, in the 
month of June 1867, sold the property m dispute to defendants Nos. 3, 4, and 
5, and these defendants, in August 1874, sold it to the defendant No 6, the 
immediate vendor of the plaintiff appellant 

The Munsif decreed the plaintiff’s suit being of opinion that thd condi¬ 
tional bill of sale of September 1865 upon which the defendant, respondent, 
relied, was not a genuine instrument. The Munsif found that the .plaintiff’s 
title as set out above was established to liis satisfaction 

On appeal the Subordinate Judge lias upheld the finding of the Munsif as 
regards the plamtiff ’s title , but he has come to a conclusion different from that 
of the Munsif as regards the conditional bill of sale in lavour of the defendant, 
respondent The Subordinate Judge is of opinion that the aforesaid document 
[66S] has been proved to his satisfaction Having come to these conclusions 
he has dismissed the plaintiff’s suit, inasmuch as the conditional bill of sale 
of the defendant No. 1 is of prior date to the conv^jyance in favour of the' 
defendants 3, 4 and 5. * 

In this second appeal the only point tJiat has been»urged before us is 
that under s. 50 of the Eegistration Act of 1877, the plaintiff’s conveyance 
must take effect against the conditional bill of sale of the month of September 
1865 which is unregistered. e 

It has been held by a Full Bench of tlie ’Allahabad High Court in Lachman 
Das V. Dtp Chand (I. L. E., 2 All, 85J) that “in^thecase of a document 
executed while Act VIII of 1871 was m force, the registration of which under 
that Act was optional, and which was not registered thereunder, and of a 
document executed after Act HI of 1877 had come mto force, the registration 
of which under that Act was compulsory, and which was registered thereunder, 
both documents relating to the same property, under the provisions of s. 50 of 
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Act III of 1877, the registered document took effect as regards such property 
against the unregistered document, the provisions of s. 6 of Act 1 of 1868 not- 
withstanding.” 

This case has been followed by this Court in Shtb Chandra Chuckerbutty 
V. Joha Bux (I. L. R., 7 Cal., 670 ; 9 C. L. R., 224). Now, the only difference 
between the case before us and the case before the Allahabad High Court is, 
that in the former the unregistered document was executed at a time when the 
Registration Act of 1871 was in force ; while in the case before us the unregis¬ 
tered document was executed when Act XVI of 1864 was in operation. But 
that is a non-essential difference because, according to the explanation to s. 50 
of Act III of 1877, “ cases where Act XVI of 1864 or Act XX of 1866 was in 
force in the place and at the time in and at which such unregistered document 
was executed, ‘unregistered’ means not registered according to such Act, and, 
where the document is executed after the first day of July 1871, not registered 
under Act VIII of 1871 or this Act.” In this case therefore the defen¬ 
dant’s mortgage deed having been executed when Act XVI of 1864 was 
in operation, the document in question is an “ unregis-C666]tered document” 
within the meaning of s. 50 of Act III of 1877. No doubt, the words, “ if 
duly registered” means registered under the Act of 1877 , and, in this case, the 
plaintiff’s document was registered under that Act. It is therefore quite clear 
that under s 50, the plaintiff’s kobala must take effect against the unregistered 
document of the defendant No 1. 

In the course of the argument a doubt arose in our minds whether a. 50 
would entitle the plamti^ff to a decree m this case against the defendant No. 1, 
because the plaintiff is not claiming directly from the same vendor. From the 
facts of the case given at the outset of the judgment, it is clear that the plain¬ 
tiff is claiming directly from defendant No. 6 who was the purchaser of this 
property from defendants Nos 3, 4 and 5, and they purchased it from defendant 
No. 2. The document in favour of defendant No. 1 was executed by defendant 
No. 2. 

But we do* not think that under s. 50 it is necessary for a person who 
seeks the benefit of it to show that he is claiming fiom a common vendor. 
The section does not say so. All that it says is, that “ every document of 
the kind mentioned in clauses (a), (b), (c) and (d) of section 17, and clauses 
(a) and (6) of section 18,* shall, if duly registered, take effect as regards the 
property comprised therein, against every unregistered document relating to 
the same property.” All that a person seeking the benefit of this section is 
required to prove is that his document is a document of the kind mentioned in 
the clause afosesaid , that it has been duly registered under the Act of 1877 , 
and that it covers the same property as that covered by any unregistered 
document against which it is contended that his document shall take effect. 

We therefore set aside the judgment of the lower Appellate Court, and 
restore that of tho Court of ]^irst Instance with costs in all the Courts. 

Appeal allowed. 


9 MOTES. 

t An unregistered in‘,trumont whenever it may have been executed gives waj' to a docu¬ 
ment reipstered under the Al't of 1877 .—11 Cal., 661; (1913) 18 I C., 724 (All.) ; 30 Bom., 
158 ; see also 37 Bom., 452 ] 
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[667] APPELLATE CIVIL. 


The 19th June, 1885 
PbeSENT: 

Mr. Justice Pbibsep and Mb. Justice Gbant. 


Bhalu Boy and others.Defendants 

versus “ 

Jakhu Roy.Plaintiff. 


BegiStratton Act (III of 1877), s 50—Priority of unregistered mortgage over 
subsequent registered sale—.Notice of prior conveyance. 

It IB only where notice of a prior conveyance, of which registration is not compulsory, is 
80 clearly proved as to make it fraudulent on the part of a subsequent purchaser to take and 
register a conveyance in prejudice to the known title of another that the Courts will suffer the 
registered deed to be affected 

Where, therefore, a defendant holding an unregistered mortgage of certain property, 
dated the 23rd March 18(17, which was nut compulsorily registrable, had obtained a decree 
thereon on the 4th January 1861; and the plaintiff holding an absolute deed of sale of the 
same property, duly registered ail J dated the 22rid June 1880, and having had notice of the 
mortgage claimed absolute possession of the property, irrespective of the mortgage. 

Held, that the plaintiff’s purchase was subject to the mortgage of which he had had 
notice, and that the plaintiff’s suit to declare his absolute title to the property must be 
dismissed. 

The plaintiff, one Jakhu Roy, alleged that on the 3i-d Chait 1274 F.S. (23rd 
March 1867) one Bhalu Roy executed a mortgage bond in his favour, charging 
certain lands in mou7.ah Bhaukat for an advance made , that, after 
executing this mortgage Bhalu Roy disappeared and was missing for 
some years, that during this last-mentioned period, one Jabut Singh put 
forward an unregistered mortgage bond, dated the Ist Sawan 1272 T.S. (9th 
July 1865) said to have been executed by Bhalu Roy in his (Jabut’s) favour, 
mortgaging the same property as that contained in the mortgage dated the 3rd 
Chait 1274 (23Hd March 1867) , and that Jabut Singh brought a suit on his 
mortgage bond against the wife and mother of Bhalu Singh, and on the 9th 
January 1872 obtained a decree thereon 

The plaintiff further alleged that he thereupon brought a suit to have the 
mortgage bond of the Ist Sawan 1272 {9th July 1866), and the decree obtained 
thereon set aside, in which suit the Court, on the 25th July 1872, held that in 
the absence of Bhalu Roy the genuineness of the mortgage could not be properly 
determined [668] upon, and declared the decree of the 9th January 1872 obtained 
by Jabut Singh, in the absence of Bhalu Roy, to be yoid. Tliat on the return of 
Bhalu Roy, Bhalu executed in his (Jakhu Roy’s) favour a kobala of the property 
formerly mortgaged, which deed was duly registered, being datbd the 30th 
Joist 1287 F.S. (22nd June 1880) and reciting the mortgage of the 3rd Chait 
1274 (23rd March 1867), that in Decemben 1880 the^ns and heirs of Jabut 
Bingh brought afresh suit against Bhalu Roy (in which suit Jakhu Roy was no 

•Appeal from Appellate Decree, No. 791 of 1884, against i^e decree of Baboo Kailash 
Chundra Mukerji, First Subordinate Judge of Shahabad, dated the 2l8t of February 1884, 
reversing the decree of Moulvie Abdul Aziz, Third MunsiH of Arrah, dated 8tb of September 

1883. 
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party) on the mortgage of the Ist Sawan 1272 (9th July 1865) and on the 4th 
January 1881 obtained a decree thereon; that in execution of this last decree 
the property was attached, and that a claim was filed objecting to this attach¬ 
ment by Jakhu Boy which was rejected on the 6th August 1881 ?and that 
thereupon he (Jakhu Roy) brought this present suit against Bhalu Roy and the 
heirs of Jabut Singh for the following purposes .— 

(1) For a declaration that the mortgage bond of the 1st Sawan 1272 F. S. 
(9th July 1865) was spurious, and that no valid charge could be created on the 
land mentioned therein by the decree of the 4th January 1881; 

(2) That the possession of Jakhu Roy under the deed of sale, dated the 
30th Joist 1287 F. S. (2208 .lune 1880) might be confirmed , 

(3) That the land covered by such deed of sale might be protected from 
sale in execution of the deciee of the 4th January 1881 , and 

(4) That the order attaching this, propertv, dated the 6th August 1881, 
might be set aside 

The defendant denied the plaintiff’s title and the genuineness of the deeds 
produced by him. 

The Munsif found that the defendants’ mortgage, dated the Ist Sawan 
1272 (9th July 1865) and the kobala of the plaintiff, were both genuine documents, 
but that the plaintiff’s mortgage of the 3rd Chait 1274 (23id March 1867) had 
not been proved, and held that the defendants’ mortgage bond, being earlier in 
point of time than the plaintiff’s kohala, must prevail , he therefore dismissed 
the plaintiff’s suit. 

[669] The plaintiff appeale'd to the Subordinate Judge, who agreed with 
the findings of the Munsif, but further found, mainly from the recital in the 
kohala^ that the plaintiff had previously been in possession of the land, and 
held that, as the plaintiff’s kohala was legistered, and as he had no notice of 
the defendant’s mortgage, the kobala must prevail over the defendants’ unregis¬ 
tered mortgage, he, therefore, set aside the order of the 6th August 1881, and 
confirmed the plaintiff ’s possession of the land, giving him a decree with costs. 

The defendants appealed to the High Court 

Mr. G. Gregory and Baboo Abinash Chimder Banerji, for the Appellants, 
contended that the plaintiff’s purchase, being made subsequently to the suit 
and decree of the 9tb January 1872, and the suit and decree of the 26th July 
1872, was a purchase pendente Lite, and therefore void, that ho had purchased 
with notice of the defendants’ mortgage; that it was not compulsory on the 
defendant to register his mortgage, and that at most the plaintiff’s purchase 
was one subject to the mortgage ; and that the recital in the kohala as to the 
plaintiff’s previous possession was no evidence against the defendants. 

Baboo Mohesh (Jhander Chowdhry for the Respondent 

The Judgment of the Court (Prinsep and GRANT, JJ ) was as follows — 

In execution of a decree obtained by a mortgagee, the plaintiff intervened 
stating that he was in possession of the mortgaged property by virtue of a 
registered deed of sale executed by the mortgagor, and that he was entitled to 
priority as against the previous u^nregistered mortgage held by the decree-holder. 
His claim has been disallowed, and .accordingly the present suit has been brought. 

It cannot be disputed that at the time the plaintiff' purchased from the 
mortgagor, he had notice of the previously existing mortgage under an 
unregister^ deed, because some eight years previously the plaintiff unsuccessfully 
sued to have this very mortgage set aside on the ground that it was a forged 
^(feed. No doubt, the terms of the Registration Act declare that a duly registered 


1264 



JHABAB MAHOMED V. MODAM SONAHAB [1880] l.L.R. 11 Cal. 670 


deed relating to immoveable property, and not of certain excepted kinds, shall 
take effect as regards the property [670] comprised therein against every 
unregistepd document relating to the same property and not being a decree or 
order, whether such unregistered document be of the same nature as tlie regis¬ 
tered document or not. Now, the mortgage in the present case, though 
unregistered, was a perfectly valid deed, as registration was not compulsory. 
The question, therefore, remains whether we are bound to interpret the terms 
of B. 60 of the Registration Act strictly, even though, by doing so, we shall be 
enabling the holder of the registered document to perpetrate a fraud as against 
a person who, under ordinary circumstances, would hold a perfectly valid title. 
The same question has been considered and determined by the Courts in Eng-^ 
land and Ireland with regard to Registration Acts, the terms of which are as 
stringent as those of Act III of 1877, s 50. In Wyatt v. Bartvell (19 Ves. 439) 
the Master of the Rolls expressed himself thus “ It has been much doubted 
whether Courts ought ever to have* suffered the question of notice to 
be agitated as against a party who has duly registered his conveyance , but 
they have said, ‘ We cannot permit fraud to prevail, and it shall only be in cases 
where the notice is so clearly proved as to make it fraudulent in the purchaser 
to take and register a conveyance in prejudice to the known title of another, 
that we shall suffer the registered deed to be affected,’ ” and this principle has 
been recognised in many other oases (see Tudor’s Loading Cases, vol II, 
p. 48). We are accordingly of opinion that plaintiff purchased subject to the 
unregistered mortgage held by the defendant of which he had notice, and that 
therefore the present suit to declare his absolute title njust be dismissed. The 
judgment of the lower Appellate Court is set Uside, and that ol the first Court 
restored. The defendant will be entitled to costs in this and the lower 
Appellate Court. 

- Appeal allowed. 

NOTES. 

t Upon this point of pnontv being defeated by notice all the Courts are m agreement-— 
13 Cal 70 (7'2) , 8 All 540 (542)" 16 Mad 148 , 27 Bom 452 , f. C P L R . 112 ] * 

[671] APPELLATE CIVIL 

- # 

The 23rd June, 1885. , 

Present 

Sir Richard Garth, Kt , Chief Justice and Mr. Justice Ghose. 


Jhabar Mahomed .Plaintiff 

versus 

Modan Sonahar ... .Defendant ' 


Civil Procedure Code (Act XIV of 1882), ss 267a, 258—Adjustment of 
decree out of Court—-Instalment hond~*-Consideration. 

The provisions of s. 257at of Act XIV of 1882 are intended to prevent binding agreements 
between judgment-debtors and judgment-creditors for extending the time for enforcing 


• Small Cause Court Reference No 24 of 1885, iifade by Babop Jagabandhu Qangooly, 
Judge of the Court of Small Causes, Dinagepore, dated the 24th of April 1885. 

t[Seo. 267 A —Every agreement to give time for the satisfaotton of a judgment-debt shall 
, be void unless it is made for consideration and with the sanction 

t time qi Court which passed the decree, and such Court deems the 

o ju gmen -ae t. consideration to be under the oirotimstanoes reasonable 

Every agreement for the satisfaction of a judgment-debt, which provides for the pay- 
. _ . , ^ . ment, directly or indirectly, of any sum in excess of the sum 

g eemen for satisfac- accrue due uiidJl: the decree, shall be void unless it 

made with the like sanction.] 
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dtioreea bjf execution, without cousideration qiud without the sanction of the Court; and at* 
not intended to prevent the parties from entering into a fresh contract for the paymoit of thn 
judgment-debt by instalments or otherwise. H 

This was a reference under s. 617 of the Civil Procedure Code made by 
the Judge of the Court of Small Causes at Dinagepore. 

It appeared from the proceedings that the plaintiff had some time in 
1881 obtained a decree against the defendant, in execution of which the latter 
was arrested and brought tp before the Court. On the 9th February 1882, a 
compromise was, however, effected between the parties out of Court, by wbieh 
Ifi was arranged that the defendant judgment-debtor should execute an instalment 
bond to the effect that, should he make defaultin payment of any instalment pay* 
ableunder the bond, the whole amount of the bond should become payable with 
interest. This instalment bond was duly executed, but the fact of the decree 
having been satisfied was not certified to the Court The defendant, however, 
failed to pay an instalment at the due date, and the plaintiff, therefore, brought 
this present suit to r^over the sum due under the bond. The defendant did not 
appear ; the Judge of the Small Cause Court in deciding the case stated that the 
questions for his consideration were whether the plaintiff could recovwunder the 
bond, satisfaction of the judgment-debt not having been certified to the Court; 
and whether the failure to pay a judgment-debt was a valid consideration for 
the bond. On these points, after considering the following oases —Pandurang 
Bemchandra ChowghuU v. Narayan (I.L.E., 8 Bom., 300), Oanesh Sktvram v. 
Abdullaheg (I.L B., 8 Bpm., 538); Davlatsing v. Pandu (I.L.R., 9 Bom., 176); 
IMfl and Pmomanand Khasnabish v Khepoo Paramantck {I. L. R., 10 Oal., 
354)—he came to the following conclusions’—(1) that an agreement made under 
s. 257a of the Civil Procedure Code without the sanction of the Court, or an 
adjustment uncertified to the Court under s 258, was invalid , (2), that there 
was nothing in s. 257a or 258 which would prevent plaintiff from bringing a 
suit oq such an agreement or adjustment, (3) that non-satisfaction of a judg¬ 
ment debt for tvhich a bond had been executed was a valid consideration for 
such bond ; he, therefore, gave the plaintiff a decree contingent on the opinion 
of the High Court on the following questions .—(l), whether s. 257a of the Civil 
Procedure Code would bar the institution of a separate suit on the instalment 
bond, the bond not havkig been executed with the sanction of the Court, and 
(2) whether non-satisfaction of the judgment debt, for which the said bond 
had been executed, constituted a valid consideration for the bond 

No one appeared on the reference for either party. 

The Opinion of the High Court (Garth, O.J., and Ghose, J.) was as 
follows:— • 

• 

In our opinion the instalment bond, upon which this suit is brought, is not 
“ an agreement €o give tinu) for the satisfaction of a judgment-debt," within 
the, meaning of s. 257a of the Code. 

We agiiee with the Allahabad High Court, that the provisions of that sec¬ 
tion are only intended, to preveift any binding agreements betwoMi judgooent- 
debtors and judgment-creditors for extending the time for enforcing deoreM bp 
without consideration, and without the sanction of the Court. 

1%i0ae provisions are not intended to prevent the parties from entering into 
a iiesh eoatzaot for the payment of the judgment debt by instalments or in any 
oiAier way; and any such fresh ocmtraet of course could only be enforced by a 
UNNwh suit. 
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We cannot agree with the view which the Bombay High Court has taken 
of this question, and we think that the law as laid down by the IHill Bench of 
the Calcu|^ High Court, viz., Gumant Dasi v. Prankishon Dost (6 B. L. B., 
228) virtually remains unaltered. 


MOTES. 

[ In the C. P. G , 1908, there is no provision corresponding to sec. 257 A of the 
0 P. C., 1882, as to the oonstruetion of which there had been difference of opinion, some 
Oonrts treating such agreements altogether unenforceable while the other Courts did not givS 
effect to them only so far as they wore set up a.s a bat to exocutioii of the decree .— 

Bombay .—27 Bom , 96,22 Bom , 693,21 Bom , 808 , 16 Bom., 618, 15 Bom , 419,11 
Bom , 6 ; conira 25 Bom., 252. * 

Calcutta -36 Cal., 870 7 G L.J , 643 ; 20 Cal , 32 , 16 Cal , 504. 

Madras —17 Mad , 382,2 M.L J , 221, 12 Mad , 61. contra 26, Mad , 19. 
Allahabad.—^ All , 317 23 A W.N. 45, 

Oudh.—iO.C 284 

P«Kja6—61 P.L R , 1907 71 P W B , 1907 overruling 88 P.R., 1904. 

Burma.—h B R (1872-1892) Vol. I, 644 (645) ] 


£673] APPELLATE CIVIL. 


The 11th June, 1885 

Present 

Sib Bichard Garth, Kt., Chtkf Justice and Mr. Tustice Beverley. 

Gend Lall Towari and another..•.Plaintiffs 

• versus 

Danonath Bam Tewari and others.Some of the Defendants.'' 


Civil Procedure Code (Act VIII of 1850), s 245—Civil Procedure Code (Act JCJF 
of 1882), ss. 281, 283—Limitation Act (XV of 1877), Sch. II, art. 11 
— Limitation—Act (IXof 1871), ScR. II, ait. 15 — 

Suit for possession — Estoppel, 

• 

In certain execution proceedings land was attached, but before the sale the judgment- 
debtors with the permission of the Court, sold the land to the plainliffs Previous to this sale, 
qeriain penons had come forward in the execution proceedings, an8 had claimed the land as 
having been sold to them by the father of the judgment-debtors, this claim was disallowed in 

• Appeal from Appellate Decree No 2.501 of 1883, against the decree of H L Oliphant, 
Eeq., Judicial Commissioner of Chota Nagpore, dated the i2th of July 1883, reversing the 
decree of Baboo Sadanand, Munsif of Hazanbagh, dated the 27th of June 1862. 
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November 1876. In 1881 the plaintifEs, alleging that they had been dispossessed by oertain 
persons, amongst whom were the claimants in the execution proceedings, brought a suit to 
recover possession of this land against those persons the suit was decided against the plain¬ 
tiffs in the lower Appellate Court, on the ground that they had failed to prove that they had 
been in possession of the land 12 years before suit 

On appeal to the High Court the plaintiffs, appellants, contended that the claim of the 
defendants in the execution proceedings having been rejected, and they not having brought a 
regular suit within one year from the order of rejection to establish their right to possession, 
the defendants Were prevented by that order from contending that the plaintiffs had not been 
in possession at the time of tha^i order 

Held, that the order did not operate as an estoppel against the defendants ; and even if 
it could so operate, it would not do so until the time had run out, within which they could 
have brought a suit to establish their right to possession, and that such time had not 
expired. 

This was a suit to recover possession of 38 bighas of land, from which the plain¬ 
tiffs alleged they had been dispossessed , and for a certain sum for mesne profits. 

The plaintiffs seated that a four-anna share in Mouzah Phulwaria origin¬ 
ally belonged to Tika Earn Tewari and Janki Earn Tewan (defendants 14 and 
15); and that in execution oi a decree obtained in 1876 by Denonath Earn Dobey 
against these persons, this four-anna share in Mouzah Phulwaria was attached 
and directed to be sold, that previously to the sale liaking place the judgment- 
[874] debtor (having obtained the leave of the Court under s. 305 of Act X 
of 1877), sold on the 16th August 1878 to the present plaintiffs the four-anna , 
share in this mouzah a»d put thorn in possession thereof, that previous to this 
sale, and at a time when the property was attached, certain persons, defendants 
1 to 11, and defendants 12 and 13, had filed objections to the attachment, 
alleging that parts of the land attached belonged to them, having been sold to 
them by the plaintiffs’ vendor’s father , these objections were, however, dis¬ 
allowed on the 23rd November 1876, and no suit was brought by them to 
establi^ih their right to possession within one year fiom this order ; that on the 
15th Assar 1937 Sumbut the plaintiffs went to the mouzah for the purpose of 
making settlements with their tenants, but were opposed by the defendants 1 
to 13, and forcibly dispossessd by them. The plaintiffs, therefore, brought 
this suit to recover possession. 

The defendants pu£ in the same defence to the suit as they had brought 
lorward m the execution case, and their evidence being disbelieved, the Munsif 
gave the plaintiffs a decree for possession Defendants 1 to 6 appealed to the 
Subordinate Judge, and the mam point discussed was that of the onus 
of proof; the ^36^endant^ contending that it was for the plaintiffs to prove 
their possession or the possession of their vendors within 12 years immediately 
preceding the suit, wRilst the plaintiffs, respondents, contended that, as the 
defendants admitted the title of the plaintiffs’ vendors, it was for the defendants 
to prove their right to the lijnd, and that assuming the plaintiffs failed to show 
their possession within 12 years, yet they were still entitled to succeed, inas¬ 
much as the claim made by the defendants m the execution proceeding, had 
been disallowed, and no suit had been brought by them within one year from 
that date. The Subordinate Jfidge held that the onus was on the plaintiffs, 
and that they had failed to show that they or their vendors had ever been in 
possession, the defendants having been in possession when the plaintiffs came 
to settle the lands, and that the fact that the defendants had not brought a 
regular suit within one year from the rejection of their claim in the execution 
department, would not relieve the plaintiffs from the onus of proof of posses¬ 
sion ; he therefore reversed the decision of the Munsif. 
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[878] The plaintiffs appealed to the High Court on the ground that the 
olaim of the defendants having been rejected in the execution department, and 
they having brought no regular suit for possession within one year from that 
order rejecting their olaim, the Court should have held that the plaintiffs’ 
vendors had been in possession of the property in 1876, and that the defen¬ 
dants were debarred by the order of the 23rd November 1876 from contending 
that the plaintiffs were not then in possession. 

Mr. Amir Alt and Baboo Taraknath Sen, for the Appellants,,in support of 
the contention cited the case of Krishnaji Vithal v. Bhaskar Bangnaih (I. L. K., 
4 Bom., 611). 

Mr. Sandel and Baboo Jogendra Chundei Ghose for the Bespondents. • 

The Judgment of the Court (Gabth, C. J., and Beverley, J.) was as 
follows:— 

This was a suit brought by the plaintiffs to recover possession of certain 
lands, which, on the 16th of August 1878, they had purchased from the defen¬ 
dants 14 and 15. 

In the first Court they obtained a decree, but on appeal to the Judicial 
Commissioner, he held that neither the plaintiffs, nor those under whom they 
claimed, had been in possession of the land in question within 12 years before 
suit. For this reason the suit was dismissed 

On appeal to this Court it has been contended that the lower Appellate 
Court was wrong upon this ground 

In the year 1876, before the plaintiffs’ purchase, one Denonath Ram Dobey 
obtained a decree against the defendants 14 and 15, and under that decree 
attached in execution the lands which are now in dispute, as being the property 
of those defendants. Upon this, the defendants 1 to 13, claiming the lands as 
their own, objected in the execution proceedings under s. 246 of the Procedure 
Code of 1859, that the lands should be released from attachment. That claim 
was heard and rejected. ^ 

After this, in the year 1878, by permission of the Court, tho'lands attached 
were sold by tbe present defendants, 14 and 15, (the judgment-debtors in the 
former suit) to the plaintiffs m this suit Nothing further was done by the 
present defendants 1 [676] to 13 to preyent the sale to the plaintiffs, nor to renew 
their claim to the attached property. • 

Under these circumstances the present plaintiff's contend that, as between 
them and the defendants 1 to 13, the order whicli was made in the execution 
proceedings in 1876 debars those defendants from contending that the defen¬ 
dants 14 and 15 were not in possession of the lands in question at the time 
when the order was made It is said that, having regard to the terms of 
s. 246, the claim of the defendants 1 to 13 would not‘have been disallowed, 
unless it had been found by the Court that the lands 'attached were in the 
possession of the judgment-debtors, and that whatever the Jorm of the order 
may have been, it could but have had that nieaninjf; and as the defendants 1 to 
13 did not bring any suit to establish their right within a V®ar from the date of 
the order, the effect of it cannot be disputed now. • 

In support of this contention we have bdbn referredLto several authorities, 
and, amongst others, to a case of Krtsiinaji Vithal v. Bhaskar Bangnath 
(I. L. E,, 4 Bom., 611). In that case one V had obtained a decree against 
Waman and had attached certain lands as being Waman’s property. In this 
state of things Waman’s five brothers applied to renJove the attachment under 
s. 246 of the Code. Their application was rejected on the 24th of July 1875 , 
and the property was sold by the Court to K on the 17th of February 1876. 
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Waman’s brothers (the plaintiffs) then brought the suit on the 17th o{ March 
1877, against V and K (the judgment-creditor and the auotion-purohaeer) olsim- 
ing the lands as the ancestral property of themselves and their brother (the 
judgment-debtor in the former suit), and praying that they should be oonfirmed 
in possession of their shares of the property, inasmuch as it was not liable to 
be sold in execution for their brother’s private debts. 

The Subordinate Judge held that their suit not having been brought 
within one year from the date of the order of the 24th of July 1875, was barred 
by art. 15 of the Limitation Act of 1871, which imposes a limitation of one 
year upon suits to set aside an order of a Civil Court in any proceeding other 
than a suit. 

[8»T] The District Judge on appeal held that the suit was not brought to 
set aside the order of 1875, but the sale of the property, which took plsice in 
1676 , and as that sale was not oonfirmed within one year before the suit was 
brought, he considered that the suit was not barred, and ordered it to be tried 
on the merits. 

The case was thpn appealed to the High Court, and it was held by the Chief 
Justice and Mr. Justice Melvill, [in accordance with other oases decided 
in the Bombay Court, and with Settiappan v. Sarat Singh (3 Mad. H. C., 220)] 
that the effect of the last clause of s 246 of the old Code of 1859, was to ex¬ 
clude a party to an investigation under that section from any other remedy 
than the one thereby provided for him, namely, a regular suit to be brought to 
establish his right within a year of the time when the order is made against 
him in the execution proceedings 

The same Court also considered that the Subordinate Judge was right as 
to the period of limitation for such a suit, although by the Limitation Act of 
1871, the last clause of s. 246 was repealed, they held that art. 15, relating to 
suits to set aside an order of a Civil Court, was substituted for the special limi¬ 
tation in s. 246, which had been repealed , and consequently that any suit by 
a party-defeated in the execution proceedings “ to establish his right ” must be 
brought within a year from the date of the order. 

The result of this decision, and of others to the same effect, seems to be 
that any suit of anv description, which may be brought by any party to exe¬ 
cution proceedings under s. 246 of the Civil Procedure Code of 1869 “ to 
establish his right,” must of necessity be a suit “ to set aside an order ’’ within 
the meaning of art. 15 of the Limitation Act of 1871. • 

This view of the law is opposed to a long series of reported cases in this 
Court, which have decided that a suit brought by a party defeated in execution 
proceedings under s. 246 of the old Code, is not a suit, or at any rate, not 
necessarily a suit to set aside “ an order of a Court ” within the meaning of 
art. 15 of the Limitation Act of 1871, and that the proper period of limitation 
in such case depende*d upon the real nature of the suit itself, as provided for 
by other articles In the Linojtation [678] Act. See Koylash Cktmder Paul 
Chowdhry v Preo Nc^th Roy Chowdhry (1. L. E., 4 Cal., 610); Ltushmi Narain 
Singh V. Assrup Koer (I. L. E., 9 Cal., 43); Gopal Chunder Hitter v. Mohesh 
Chunder BoiAil (I.L.E., 9 Cal., 230; 11 C. L. E., 363); Bessessur Bhugut v. Mwli 
Saku (I. L. E., 9 Cal., 163 ; 11 *C. L. E., 409); and Brojomohun Bhutto v. 
Badika Prosunno Chunker (13 C. L. E., 139). We are of course bound by these 
aathorities here, and we entirely agree with them. If the present plaintiffs or 
their vendors, the defendants 1 to 13, were bound to bring a regular suit under 
s. 246 for the purpose of establishing their title, and so relieving themselves 
from the effect of the order of 1876, there is still ample time for bringing such 
a suit. • 
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But the plaintiffs, appellants, say that the mere fact of the order haring 
been obtained operates as a res jud^cata as between them and the defendants 
1 to 13, and estops those defendants from denying that the defendants 14 and 
15, the plaintiffs’ vendors, were in possession of the property in question at 
the time when the order was made. 

We think that the order can have no such effect. Even in the view which 
other High Courts appear to have taken of s. 246, the order would not operate 
as an estoppel against the defendants 1 to 13, until the time for bringing a suit 
to establish their right (whatever that expression ma;!^ mean), had elapsed, and 
that time, we have seen, according to the authorities decided in this Court, has 
not yet arrived. , 

But, apart from this question of limitation, there is nothing, as far as 
we can see in the order itself, which could create any estoppel of the kind. 

There are certainly some authorities in this as well as the other High 
Courts which seem to favour such a view of the section, but I cannot help 
thinking that this subject has not been sufficiently considered, and that in 
any question which may arise under the corresponding sections of the present 
Act (278 to 288) which are somewhat ditferentlv worded from s 246 of [679] 
the old Act, it may be well to consider what the words “ suit to establish the 
right to the property ” really mean. 

I cannot help thinking that the construction which has sometimes been 
put upon 8 246 of the old Code may not only have been productive of injustice 
but may have tended to defeat the intention which the Legislature had in 
passing the section. * 

I presume the object was to induce persons who have any claim to iiro- 
perty which has been attached to come forward at once and dispose of their 
claims in the execution proceedings, instead of lying by and allowing the pro¬ 
perty to be sold, and then afterwards to bring suits against the auction-purchaser. 

Unless a purchaser sees his way to buying property at auction.with a 
fairly good title, he is naturally indisposed to bid anything like ’its full value, 
and hence the very general complaint that property at execution sales is too 
often sold at a frightful sacrifice 

But if, when a claim is made in execution, and the claimant fails, he is 
driven to the inconvenience of having to bring a suil to estabhsh his right, 
within a year from the time of his failure, instead of having his 12 or some 
other number of years within which to bring his suit, as he would have had if 
ha had made no claim at all, it would be folly, in the great majority of cases, 
to make any claims in execution proceedings. * 

Such claims are often very imperfectly tried, and .the more so, because 
they are not subject to appeal. A claimant, therefore, .runs great risk in 
trying them in that way, besides subjecting himself unnecessarily to the 
inconvenience of the one year’s limitation • 

In the present case we see our way very clearly, and dismiss the appeal 
with costs. , 

Appeal dismissed. 

- • * 

MOTES. * • 

t The decision reported above should be deemed to be no longer good law. 

STATfITORy CSAMGB— 

The language of section 246 of the Code of 1859 was different hx>ni that of sectton 263. 
of the Code of 1882, * 
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Section 246 simply said—“ The order which may be passed under this section shall not 
be subject to appeal, but the party against whom the order may be given shall be at liberty 
to bring a suit to estabilish his right at any time within one year from the date of the order.” 

Section 283 of the Code of 1882, (Order 21, rule 63 of the present C<ode), provided . “ The 
party against whom an order under sections 280, 281, or 282 is passed may institute a suit 
to establish the right which he claims to the property in dispute, but subject to the result of 
such suit, if any, the order shall be conclusive ” 

And article 11 of the Limitation Act, 1908, provides a penod of 1 year from the date of 
the order as the limitation for such a suit. 

The combmed effect of these two provisions has been held to be that unless the suit 
IB brought as provided by 0». 21, rule 63 of 0. P C 1908 and art. 11 of the Limitation 
Act 1908, the party against whom an order is made cannot assert either as plaintiff or as 
defendant in any other suit or as a party to any other proceeding the right denied to him by 
the order, see 27 Cal., 714, 721; 22 Bom., 640, 18 Bom ,260 , 29 Mad , 226 , 16 C. W. N. 
882 ; 15 I. C. 683 See also 1 C. W. N 24.] 

[680] APPELLATE CIVIL 

The 17th June, 1885. 

Present ; 

Sib Richard Garth, Kt., Chief Justice, and Mr. Justice Ghose. 

Ram Lakhi, and after her death her sons, Ambica Charan 

Sen and others.Defendants 

„ versus 

Durga Charan Sen.Plaintiff.'''' 

Hindu law—Joint family property, suit to recover—Purchaser of a share 
of joint family property—Limitation Act, 1877, 
arts. 127, 186 and 144. 

r 

In a suit for a share of a j'oint family property where the claimant is out of possession 
the material issue is when did the possession of the defendant become adverse to the plaintiff 
or the person under whom he claims by purchase. 

Per Garth, C. J —The onus lies upon the purchaser of a share in a joint family property 
whose vendor is out of possession to show that the exclusion, if any, took place within twelve 
years of the institution of the suit. 

The rule of limitation applicable to a suit by a purchaser of a share in a joint family pro* 
perty whose vendor is out of possession at the date of the sale is art. 136t of sch. II, ActXY 
of 1877 

* Appeal from Appellate Decree No. 2472 of 1883, against the decree of Baboo Nobin 
Ohunder Gangooly, First Subordinate Judge of Decca, dated the 14th of June 1883, 
reversing the decree of Baboo Kalidhone Ghatterji, Second MunsiS of Munshigunge, dated 
the 6th of January 1C83. ^ 

ft Art. 136.— 


Description of suit, 


F(.3riod of limi¬ 
tation. 


Time from which period begins 
to run. 


By a purchaser at a private sale for 
possession of immoveable property 
sold, when the vendor was out of 
possession at the date of the sale. 


Twelve years 


When the vendor is first entitled to 
possession.] 
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Per GHOSE, J.—The rule applicable to auoh a suit is art. 144.* 

This was a suit for possession of a third share of a parcel of land and dwelling 
house situate within an 8 annas share of talnq Bam Budra Sen. The plain¬ 
tiff had purchased the share from one Shiba Durga who professed to have 
inherited the property from her husband, Bam Moni, a member of a joint 
family. The Munsif considered it unnecessary to go into the merits of the 
case, and dismissed the suit on the ground that neither the plaintiff nor his 
vendor bad been in possession within 12 years. On appeal, the. Subordinate 
Judge found that the property was the joint ancestral property of Bam Mom 
and others ; that the plaintiff had purchased the share from Bam Moni’s widow, 
and decreed the appeal on the ground that the defendants had failed to shov% 
under art. 127,+ sch. TI of the Limitation Act that the exclusion from the joint 
family property was known to the plaintiff’s vendor more than 12 years ago. 
The Subordinate 1681 ] Judge relied on the authority of Obkoy Churn OJiose v 
Oovind Chunder Dey (I. L. B., 9 Oal, 237). 

The defendants appealed to the High Court 

Baboo Kashi Kant Sen for the Appellants. 

Baboo Okhil Chunder Sen for the Respondent. 

The Judgments of the High Court (Gabth, C J., and Ghosb, J ) were as 
follows — 

Garth, C.J.—The only point in this case, upon which we had any doubt, 
was with regard to limitation. 

The suit was brought by the plaintiff' to recover possession of a one-third 
share of a property, which consisted of the dwelling house of the defendants 
Nos. 8, 9 and 10. There is no doubt that this house formed part of the joint 
family property of a Hindu family, of which there were several co-sharers. 
The plaintiff was not one of the family, but bought the share in question on 
the 17th of Pous 1288 from one Shiba Durga, who was the widow and sole 
heiress of Ram Moni, who was one of the co-sharers. ^ 

So far as the plaintiff’s title is concerned, the lower Appelfate Court has 
found in his fa.vour But it was contended, on the part of the defendants, that 
the plaintiff is barred by limitation 

The defendants say that, after the death of Bam Moni, which occurred 
some 26 or 30 years ago, Shiba Durga left her husband’s house, and has since 
lived with her father 

But the Subordinate Judge says that this of itself doe“ not show that she 
was excluded from the joint family property , and he has held that the plaintiff, 
who purchased the property from lier, is as much entitled to 'the benefit of 
art. 127 of the Limitation Act as Shiba Durga would have been. That article 

> l Art. 144 ■— 


Descnption of suit 

Period of limi¬ 
tation 

TiAie from which period begins 
•to run 

For possession of immoveable 
property or any interest therein 
not hereby otherwise specially pro¬ 
vided for. 

Twelve years 

•When the jpossession of the defen¬ 
dant becomes adverse to the plaintiS ] 

t [Art. 127 



By a person excluded from joint- 
family property to enforce a right 
to share therein. 

Twelve years 

When the exclusion becomes known 
to the plaintiff.] 
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provides that “a suit brought by a iwrson, excluded from jdnt-family 
property, to enforce a right to share therein, must be brought withm 
years from the time when the exclusion broomes known to the plaintiff. 
The Subordinate Judge considers that this rule not only applies to membOTS 
of the joint family but to any stranger who may purchase a share in the joint 
property from any member of the family. 

[882] Thai is not, in my opinion, the intention of art. 127 ; and I think 
that any stranger purchasing loint-family property from a member of the 
family is in the same position as regards limitation as the purchaser of any 
other property. 

' Under art. 136 ‘‘ the purchaser of a property, when the vendee was out 
of possession at the time of the sale, must sue to recover it within twelve years 
from the time when his vendor was first entitled to possession.” If then the 
plaintiff purchased when his vendor was out of possession, he comes within 
that art. 136 , if his vendor was not oulf of possession when he purchased, the 
question of limitation does not arise 

I conceive that in art. 127 the Legislature intended to make an exception 
from the general rule of limitation in favour of Hindus and others, to whom the 
law of joint-family property more specially applies in this country. 

Those persons often leave their houses for long periods of time to seek 
employment in some distant place, and their relatives may take steps to exclude 
them from their family property without their knowing it. It has, therefore, 
been considered right to allow them to bring a suit under such circumstances . 
to enforce their right Within twelve years from the time when tliey first know 
of their exclusion. 

But this reasoning would not apply with equal force to strangers, who 
purchase joint-family property, and ought to make enquiries into the title of 
their vendors before they make their purchase. 

That art. 127 does not apply to such persons is shown, I think, by the 
fact tlYat the limitation is to run from the time when the exclusion becomes 
known to the plaintiff. Now, who is meant by the plaintiff in this sentence ’ 
The plaintiff there, I conceive, must mean the member of the joint family 
who has been excluded from possession, and the expression would not be 
applicable to a person purchasing from such member. If it was intended to 
apply to a purchaser from that member, this strange result would follow: 
that the member of the joint family who sold to the stranger might have 
known of his own exclusion more than twelve years before the stranger 
brought his suit, and yet the stranger would not be barred if he, the stranger 
[683J (who would be the plaintiff), was not aware of the exclusion of his 
vendor The stranger would then have twelve years to sue from the time when 
he was first aware of €he exclusion. 

The Subordinate Judge in this case appears to have considered that the 
onus is upon thd defendant^ in the first place, to show when Shiba Durga was 
excluded from possession, and in the next place, to show that the plaintiff 
heard of the exclusion within twelve years before suit. I think this is wrong. 
The plaintiff, in my opinion, is bound to show, that he brought his suit within 
twelve years from the time wheti Shiba Durga was excluded from possession; 
and consequently froip the time jvhen she was first entitled to bring a suit to 
recover it. It may turn out, of course, that Shiba was never excluded from 
possession ; and in that case the plaintiff may be in time. But the issue which 
the lower Court will have to try is this, whether Shiba was excluded from 
possession, and, if so, when, and the onus will be upon the plaintiff to 
show that she was excluded, if tat all, within twelve years before this suit. 
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The case be remanded for retrial upon this point, and both partiet ^11 
be entitled to aMuoe further evidence upon it. The costs in both Courts 
abide the result. 

Ohose, J. —I concur in the judgment delivered by my lord. I desire to 
add that the article of the Limitation Act truly applicable to this case is 
No. 144 of sch. 11, and in this view it will be necessary for thedower Appellate 
Court to determine when did the possession of the defendant become adverse to 
the plaintiff or the person under whom he claims by purchase. • Whether the 
case is dealt with under art. 144 or art 136 referred to m the judgment of 
the Chief Justice, the enquiry will be one and the same, viz., when was Shiba 
Soondari excluded. • 

- Case remanded. 


NOTES. 

[ART. 137 OF THE LIMITATION ACT, 1908—* PERSON 

All the High Courts are now agreed in intorproting the word ‘ person ’ in the article as 
meaning some person claiming a right to share in joint family property on the ground that 
he is a member of the family to which the property belongs Consequently, it has been held 
that this art. 127 is not applicable to alienees from members of a joint family. See 18 Cal, 
642, 14 Cal . 544 ; 12 Mad , 292 , 23 Bom , 137,9 M.L.T., 397.9. I C., 495.] 


[884] PEIVY COUNCIL. 


The 6th March, 1886 • 

Present 

Liord Blackburn, Sir B Peacock, Sib R. P. Collier, 
Sir R. Couch, and Sir A. Hobhouse 


Shookmoy Chandra Das.Defendant (and another) 

versus 

Monoharri Dassi .Plaintiff. 


[On appeal from the High Court at Fort William in Bengal.] 


Hindu law — Will—Construction of will — Perpetuity—Void disposition of. 
profits only of an estate during an indefinite period — Accumulations — 
Account as among memfjers of family. 

The Hindu law does not allow such a disposition of property as would have been made 
by a testator whose intention was to give to his descendants the profifti only of his estate for 
their benefit, and for the mamtenanoe of religious services, but not to dispose of the estate 
itself. 

The testator directed that his estate should remain intact, providing for religious services 
to be kept up by his family from the profits of the estate, his will being that “ His heirs, sons, 
softs’ sons, great-grandsons, and so on in succession should bo ontit^d to enjoy such profits.” 
Th6re were clauses for the aoouraulatioii of the profit^ of .i certain portion of the estate, and 
forbidding alienation. 

Held, that according to the true construction of the ^will taken altogether, the 
testator’s intention was not to pass the estate This was confirmed by the clauses 
against alienation, and for the accumulation, as long as the family should remain joint, 
of a eertain share of the profits; another portion being assigned for the religious services. 
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This was not a oaae in which a testator, having expressed an intention that his estate should 
pass, had added a clause against alienation, in which case the latter clause would have been 
merely void. 

Held, accordingly, that this bequest was invalid. 

An account o( the profits of the estate, from the date of the death of the testator, having 
been ordered by the decree of the Gourt below, in favour of the inheritor of a share at whose 
instance the bequest was held invalid , held, that this did not mean that inquiry should be 
made into the difierent payments by the manager for the time being, or moneys taken out by 
the members of*the family, but that it should be ascertained to what portion of the savings of 
the family, or of the accumulations made, such sharer would be entitled ; and that this order 
^as accordingly correct. 

Appeal from a decree (2l8t June 1881) of the High Court (I. LB.,? Cal., 
269) reversing a decree (24th September 1878) of the Subordinate Judge of 
Dacca. 

[ 886 ] The question raised on thiS appeal related to the construction of a 
will, dated 17th Baisakh 1260 (28th April 1853) executed by one Krishna 
Pershad Das, who _ died on the 24th May following. The will having been 
made before the passing of the Hindu Will's Act XXI of 1870, neither that 
Act, nor any of the sections of the Indian Succession Act, 1866, incorporated 
in it, were applicable to the point now in dispute, which was whether a 
disposition of the profits of his estate made by the testator, without disposing 
of the estate itself, was not invalid, as, if allowed, creating a perpetuity. 

The material paragraphs of the will are set forth in the report of the case 
heard on appeal by theHigh Court (I L. R., 7 Cal, 270), and they are accord¬ 
ingly omitted here. The provisions of the will more briefly stated were the 
following .— 

The will directed that the testator's estate should remain intact, and that 
the profits should be applied in the first place towards performing the periodical 
ceremonies and worship of his ancestral deities It also provided that his 
houses, zamindaries, and immoveable property, and also his business, mercantile 
and banking, and the capital stock thereof, should remain intact, " as at present,” 
and that his heirs, sons’ sons, and great-grandsons, in succession, should be 
entitled to the profits thereof. No one was to be competent to alienate by 
sale, or gift, the immoveable property, to close any business, to misappropriate 
the capital stock thereof, or to divide the same 

• 

The will also provided that, after the testator’s death, his eldest son, 
Sriman Shookmoy Chandra Das should act as kurta, or manager, for the pre¬ 
servation of the estate, and as shebait to the deities, and that he should as 
karniadhyakha (manager of business), prepare and keep accounts of profits of 
the estates, and of the business, mercantile and banking, and of the rents of 
houses , but not aliSnate the testator’s immoveable property then in existence, 
by sale, gift, or otherwise, or misappropriate, or waste the capital stock of his 
business. Having made provision for the revenue to be paid, collection charges, 
and repairs of houses, the will provided that, of the surplus profits, six-sixteenths 
[ 686 ] should be applied in part towards the worship of the ancestral deities, and 
as to the residue, towjsirds the mJlintenance of aU the members of the family and 
religions rites, the ten annas sha/'e remaining being carried to the credit of the 
estate. 

In case of disputes between the eldest son and the testator's third wife, the 
mother of the testator’s minor children, the will directed that the eldest son 
should reoeive five-sixteenths of the ten annas share : if another son should he 
born of the testator’s third wile, the remaining eleven- sixteenths was to go to 
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her stms. If no son should be born, then the eldest son was to take five-and- 
a-half-sixteenths, and the sons of the third wife the remaining ten-and-a half¬ 
sixteenths, absolutely. So long as the family remained joint, the expenses of 
the Debsheva and of the maintenance of the family were to be defrayed out of 
the six-annas share. 

The will provided that in case of separation the shares of the sons were to 
be placed to their respective credits every year, each son to be entitled on 
attaining full age. 

The testator then provided that in case of separation the sons should be at 
liberty to take their shares of the moveable property absolutely (but not of the 
immoveable property or of the capital stock of the business, or of the articles 
in use for the ancestral deities), according to the conditions laid down for the 
division of the ten-annas share of the profits The will then provided for the 
maintenance of the testator’s third wife, and minor sons, out of the six-annas 
share, each son on attaining majority to be entitled to his share under the will 
absolutely. After providing that the sons should reside in the ancestral 
dwelling-house, which was given to them in equal shares with the gardens, but 
that none of them should have any power of alienation,*the will directed that 
if any of the heirs died without male issue, the widow of such heir should 
receive maintenance only, and that a daughter’s son (grandson by a daughter), 
should get nothing, such share going over to the surviving sons Lastly, it 
was directed that the eldest son, sons’ sons, grandsons, and other heirs in 
succession, should perform the duties of kurta and shebait. 

The testator in his lifetime married three wives. • By his farst wife he had 
no son. By his second he had one son, the appellant [687] Shookmoy Chandra 
Das. By his third, and only surviving, wife, Pria Dassi, he had three sons bom 
before the date of his will, named respectively Harri Charan Das, now deceased, 
Gour Harri Das (the second appellant), and Anand Harri Das A fourth son, 
born, after his death, lived only a few days 

This suit was brought by the widow of Anand Hari Das, also now»decea8- 
ed, against the above named Shookmoy Chandra Das, Gour Harri Das, and 
Pria Dassi, to obtain the share in the estate, moveable and immoveable (which 
would have come to her husband had his father died intestate), alleging the 
invalidity of the will The defendants maintained the validity of the will. 

The Subordinate Judge of Dacca, Baboo Gangacharan Sircar, made a decree 
in favour of the plaintiff as to the immoveables belonging to the testator He 
was of opinion that the disposition made by Krishna Pershad related only to.the 
proceeds and profits of the estate, and not to the corpus, in respect of which he 
had made no bequest. The testator had attempted to crbate an estate, 

whereby all his immoveable property, and karbar, would remain in his family 

in the male line, without jiower of alienation , but this’attempt failed, the law 
not sanctioning perpetuity, nor allowing estates to remain in abeyance after 
the death of an owner. The following decide was rtade. “ That the 
plaintiff as heiress of her husband do get possession of one-fifth of all 
the immoveable properties claimed by her’’(with certain exceptions specified 
in the decree), “ and of one-fifth of the capital of the exiifting karbar, 
the amount of which capital is to be ascertained in execution of decree. 

It is also ordered that the plaintiff is entitled to get frcfm the 

defendants an adjustment of accounts of the profits and proceeds of the estate, 
consisting of houses, landed property, and several karbars which existed from 
the time of her father-in-law’s death up to the death*of her husband, and from 
the date of the death of the latter up to the institution of this suit That the 
accounts be taken in execution of decree, and that the plaintiff' is to have 
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ono-fifth of the net profits, which will be found at the Adjustment of accounts. 
The plaintiff to pay one-fifth of the expenses necessary for the worship ; but 
this not, without her consent, to exceed one-fifth of the profits of a six-anna 
share of the [688] profits of the entire estate. The plaintiff's claim to the 
moveable property dismissed with costs. Plaintiff’s costs in proportion to 
claim decreed to be paid by the defendants ” 

A Divisional Bench of the High Oorurt (McDonell and FIELD, JJ.) 
maintained so .much of this decree as directed an account of the profits of the 
immoveable estate, and the,business profits, and gave one-fifth thereof, and of 
the immoveable estate to the plaintiff. 

• The judgment of the High Court, after giving an abstract of the will, stated 
the rule that where there is a general intention ascertainable from a will to 
create a valid estate, coupled with an intention to deprive such estate of its 
legal incidents, effect is to be given to the general intention to create such 
valid estate, but the other intention is to be disregarded and must fail. Here, 
however, it was impossible to gather from the will a general intention on 
the part of the testator to create a valid estate in any person who could take it 
consistently with law, there being no intention to dispose of the corpus of the 
bstate in the lands. To this infiention, which was to tie up the corpus, effect could 
not be given. The case of Sonatun By sack v. Juggut Soondree Dossee (8 
Moore's 1. A., 66) where there was an express grant of the corpus, nominally to 
the family deity, but in effect (as the Judicial Committee held) for the benefit 
of the sons, in other words, an effectual gift of the estate itself, was distin¬ 
guishable from the presept. Here there was not only no express grant of the 
corpus, but.to presume such a grant would be opposed to the intention of the 
testator, as indicated by the whole will. 

Tt was held, accordingly, that the intention of the testator in disposing of 
the profits of the six-anna share was to give the profits only to his male 
descendants ; in effect, a void bequest Also, that the disposition of the ten- 
anna share of the profits was void, there being, in one event, a direction to 
accumulate for ever without a disposition of the profits, and in the others 
the gift was void, for the same reason as the gift of the six-anna share. The 
disposition, however, of the family dwelling-houses and gardens (save as 
regarded the prohibition of alienation), [689] was good, and also the testator's 
moveable property was ^ifficiently disposed of 

The judgment of the High Court, delivered by Field, J., is reported at 
length in the 7th volume of the Indian Law Reports, Calcutta series, at 
page 274 

On this ajlpeal— 

Mr. T II Cowtc and Mr. U. V Doyne argued that it should have been 
held that the gift, l>y the testator to his sons, of the profits of the 
estate, should have been construed as a gift of the corpus, not invalidated by 
the clause against alienaticyi, the latter clause being treated as void and 
inoperative, and othqr incidental provisions in the will being also regarded as of 
no effect. The Courts below had incorrectly taken the expressions of the will 
in reference lio future interests in the estate, not as in themselves merely void, 
but as involving th& invalidity of the principal object aimed at by the 
testatoi*. This object vas, in effect, the enjoyment of his estate by his sons and 
descendants, with a charge for the maintenance of the worship of the house¬ 
hold deities. The application of the true rule of construction would have 
given effect to the testator’s intention. The rule was stated in the judgment 
in Jotendromohun Tagore v. Oanendromohan Tagore (L. R., Ind. Ap. Sup. 
Vol.,47; 9 B. L. R., 377), and might be expressed thus, viz., that if the words in a 
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will conlerred an estate actually inheritable, the language, though it might add 
invalid injunctions, would be read as conferring an estate inheritable as the 
law directed. If a gift were made, as it had been made here, with words 
restricting the right of transfer, the restriction should be treated as void, and the 
gift should receive effect The testatoi intended that the estate should vest in the 
manager who was to take possession, and the Will also provided for the eventual 
separation of the family There was, in short, as complete a disposal of the 
corpus as there was in Sonatun Bysack v. Juggut Soondree Dossee (8 Moore’s 
I.A., 66), and the creation of a perpetuity might be prevented without the entire 
disallowance of the gift. In the case cited, the gift to the thakur had been 
treated as a gift to the family, subject to the charge for religious services. 

[690] [Sir B. Peacock, referring to the absence of a stated period within 
which the separation of the family would take place, or was contemplated by 
the will, asked whether it was contended that there was anything to show 
when the ten-annas share, the pioceeds of which were, by the will, to be 
accumulated, would cease to be so i 

It is submitted that the clause for accumulation would only he itself held 
invalid, and would not invalidate the general disposition of property made by 
the will. As giving the inheritance to the testator’s sons, and excluding the 
plaintiff from a right to inherit, leaving her the right to maintenance, the will 
might be supported. The account decreed was hardly consistent with the 
rights of the members of a joint family, and the costs of the appeal below 
should not have been awarded against the appellants personally The develop¬ 
ment of the law, on the subject of bequests such as the present, was shown in 
the following cases, referred to in the order of their dates — 

Soorjeemoney Dossee v. Denobundo Mulliclc, 1857 (6 Moore’s I. A , 526) , 
Sonatun Bysack v. Juggut Soondree Dossee, 1859 (8 Moore’s I A , 66) , Soorjee- 
money Dossee v Denobundo MuUick, 1862 (9 Moore’s I A , 123) , Kumara 
Astma Krishna Deb v. Kumara Krishna Deb, 1868 (2 B L.R, O. C., 11), 
Knshnamaram Dast v Auanda Krishna Bose, 1869 (4 B L.R., O.C,, 231), 
Aushutosh Dutt v. Doorgachurn Chatterjee (I.L.R., 5 Gal., 438 , E. R., 6 Ind. Ap., 
182), Jotendromohun Tagore v Oanemlromohun Tagore (L R., Ind. Ap., Sup. 
Vol., 47,9 B.'L.R , 377) 

As to the provision in the event of the death of an heir without male issue, 
reference was mfide to Tarakeswar Roy v Kumar Sfufshi Shikareswar (I.L.R. 
9 Cal, 958 , L. R,, 10 Ind. Ap., 51) .\nd with regard to gifts to a class, Leake v. 
Robinson (2 Mer., 363), The Duke of Mat Iborouqh v Lord Godolphtn 12 Ves. Sen., 
61), Ramlal Mookerjee v The Secretary of State for India (I L R , 7 Cal., 304). 

[691] Mr J F. Leith, Q C., and Mr. J T. Woodroffe, for the Respondent, 
were not called upon. 

Their Lordships’ Judgment was delivered by 

Sip R. Couoh. —The suit, which is the subject of this Appeal, was brought 
to recover a part of the estate of one Krishna Pershad Da^^ who died on the 
24th May 1853. Upon his death he left a third *wife, the defendant Srimati 
Pria Dassi, Shookmoy Chandra Das, his eldest son by a former wife, the present 
appellant, and three minor sons, Harri Charan, Gaur Ham,•and Anaud 
Harri Another son was born shortly aftei’his death, but as this son only 
lived for a few days, it is not necessary to tg,ke any further notice of him. It 
is only material with regard to the shares into whicli the estate would be 
divided. Anand Harri, one of the sons, married the present plaintiff, and died 
in 1873 without leaving children, leaving the plaintiff his heir-at-law. There¬ 
upon the plaintiff brought the suit, seeking to recover the share of the estate of 
Krishna Pershad Das, her father-in law, which she alleged had belonged to her 
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husband Anand Hard. The question as to whether she is entitled to recover or 
not depends upon whether Krishna Pershad Das left a valid will of his property. 
If he did, she would not be entitled to recover in the way she claimed. The 
property would be subject to the will, and she would take such rights, if any, as 
the will would give her. 

The District Judge who tried the suit gave a decree in favour of the plain¬ 
tiff, that she was entitled to recover the share claimed, and that she was also 
entitled to the account which she asked for in her plaint. The High Court 
have confirmed that decree. 

•* 

The first material paragraph in the will (taking the translation which was 
adopted by the High Court) is the sixth, in which the testator saya : " My 

estate shall remain intact, and from the profits thereof there shall be performed 
the worship, the periodical festivals and ceremonies, of my ancestral deities, 
idols and chakras according to my turn, as they have hitherto been performed. 
As regards the enjoyment of the profits‘, I do hereby provide that my houses, 
zamindaries. talooks, and other immoveable properties, and my business 
of various descriptions, and the capital stock thereof, shall always remain 
[692] intact as at present, and my heirs, sons, sons’ sons, and great-grandsons, 
aftd so on in succession, shall oe entitled to enjoy the profits thereof. No 
one shall be competent to ahenate by sale or gift the immoveable property, 
to close any business, to misappropriate the capital stock thereof, or to divide 
the same. If anyone succeeds in doing so, or will do so, it shall be dis¬ 
allowed by the authorities.” 

The question is, whq.t was the intention of the testator in this provision of 
hiB will ? He says distinctly, “ my estate shall remain intact,” and then he 
proceeds to say, as regards the enjoyment of the property, the estate remaining 
intact, my heirs, sons, etc., “ shall be entitled to enjoy the profits thereof." 
These words appear to their Lordships to indicate that he was not going to give 
away the estate, but that all he intended was to give the enjoyment of the 
profits tp the persons mentioned in the will. His object appears to have been 
to create a perpetuity as regards the estate, and to limit, for an indefinite 
period, the enjoyment of the profits of it, which would not be allowed by Hindu 
law. It is true, if the bequest had been of rents and profits, and it appeared that it 
was the intention of the testator to pass the estate, those words would be suffi¬ 
cient to do it, but what* their Lordships have to do is to find the intention, 
looking at the whole of the provisions of the will, and they gather from those 
words that it was not his intention to pass the estate. The provision after- 
wartis against alienation further confirms this. It is not a case where the 
testator has expressed an intention to pass the estate and has added a clause 
against alienation, in which case the clause against alienation would be void, 
but the provision here against alienation is confirmatory of the other part of 
the will • 

When we come to the subsequent clauses, they further confirm this view 
of his intention. Having said that the profits are to be enjoyed, he, in the 
subsequent paragraphs, provides for what he considers and intends to be the 
mode of the ‘enjoyment, and it is verv material to notice that in the eighth 
paragraph he assigns ^ six-anna^ portion for the family worship of the idols, 
and also for the maintenance of th^ family whilst they continue joint, leaving 
a ten-annas share which, as long as the family remained joint, would not be, 
as he supposed, expended at all. [698] What he does with that is to provide 
that it shall simply accunfiilate. He does not dispose of it in any way, but as 
long as the family remains joint it accumulates ; again confirming the view that 
his intration was that the estate itself should not be disposed of. 
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Then he goes on to provide for the way in which the profits sliall be 
enjoyed in the event of disagreement among the members of the family and 
their separating; but the whole of these provisions appear to their Lordships to 
be consistent with and to support the view that the intention was that the 
estate itself should not be disposed of, and that there was no gift of the estate, 
but simply a gift with reference to the enjoyment of the profits. 

The whole question really resolves itself into what was the intention of 
the testator to be gathered from the will ? Their Lordships tjiink that this 
was his intention, and that is the construction jyhich must be put upon 
the will. This is the view which has been taken by both the lower 
Courts. The Subordinate Judge, a Hindu gentleman, quite acquainted witli 
the customs of Hindu families, considered that that was the intention, and 
that being contrary to Hindu law, the will was an invalid will, and that the 
plaintiff was entitled to recover the share of the property which would belong 
to her husband, supposing the property not to be disposed of by the will. 

There remains another question, and that is with regard to the account 
which has been ordered. The Subordinate Judge says, in reference to the 16th 
issue, which was the issue raised as to the accounts ; “ I have to observe that 
it is not denied that no portion of the profits of the estate which have accrued 
to the estate since the death of Krishna Harri, and which have remained in 
the hands of the manager the defendant No. 1, was given to Anand Harri, and 
that no account was ever rendered to him. Under such a circumstance I am 
clearly of opinion that the plaintiff, as the heiress of her husband, is entitled 
to an adjustment of accounts of the profits and proceeds of the estate from the 
date of her father-in-law’s death to that of her husband’s death, and from the 
date of her husband’s death to the date of the sxnt, and to the amount of money 
which will [694] be found due to her share under this adjustment of accounts. 
The account shall be taken in the execution case.” 

This is the same account as was ordered to be taken in a similar case of 
Soorjeemoney Dossee v. Denobundo Mullick (9 Moore’s I. A., 123). 18 is not 

intended that the different payments by the manager, or moneys taken out by 
the members of the family, should bb enquired into, but it is to ascertain what 
portion of the savings of the family, or the accumulations which have been mode, 
the plaintiff would be entitled to. It has been suggested that there may be 
settled accounts, and that there ought to be some provision to prevent the 
opening of settled accounts. The Subordinate Judge says very distinctly that 
no accounts have been rendered to Anand Harri, and in the face of such 
finding as that their Lordships think it would not be proper to insert in the 
decree any such provision. 

Their Lordships will, therefore, humbly advise Her. Majesty to affirm the 
decree of the High Court, and to dismiss this appeal, the appellants paying the 
costs thereof. , 

Appeal dismtssed. 

Solicitor for the Appellants : Mr. T. L. Wilson 

Solicitors for the Eespondent' Messrs. Watkins d Lattey. • 


NOTES. 

1 1. INTENTION TO BE ASCERTAINED PROM THE ENTIRE INSTRUMENT— 

See (1908) 36 Cal., 149 ; 11 Oal., 684 ; 14 Mad., 65,20 Bom., 450. 

Whore the intention to bequeath an estate is clear, the invalid reatriotiona will be struck 
out(1903) 30 Oal., 111=7 C. W. N., 688 • 


5 OAL.—JSl 
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“ Their Lordships do not find any express prohibition in this will against alienation 
of the estates, the beneficial enjoyment of which is given to the devisees, a^ there is of tM 
estates appropriated to religious and charitable purposes. If there were such a clause added 
to a gift of a heritable estate it would be repugnant and void,” distinguishing 11 Cal.,684 as a 
case where ‘ ‘ independently of the provision against alienation there was no intention to rass 
the estate ” ;—(1897) 24 Cal , 834, at 849 ; 8Mon appeal from (1893) 20 Cal., 906 j (1895) 90 
Bom., 450. 

Prom a restriction on alienation it may be inferred that there was no intention to pass 
the property :—11 Cal., 684 ; 14 Bom., 360; see also 21 Mad., 426. 

As regards agreement never to partition coparcenary property, see (1883) 7 Bom., 538. 

II. PERPETUITIEB- 

The enjoyment of rents and profits cannot be limited indefinitely :—11 Cal., 684 ; 16 
C»l., 409 ; 14Bom., 360. 

III. ACCUMULATIOHB- 

In (1897) 24 Cal., 589—1 C. W. N., 345, JENKINS, J., suggested that directions for accumu¬ 
lations may be upheld and that in the absence of special provision the limits to the devolution 
of property may be regarded as the limits for aQCumulation ; this case was reversed oh another 
point in appeal —25 Cal , 662 ; 27 Cal , 990 . see on this point (1906) 34 Cal , 5; contra (1905) 
9 C W. N. 1033, see also (1910) 15 C W. N , 66 ; (1902) 4 Bom , L. R., 803.] 
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APPELLATE CIVIL. 

The 27th January, 1885. 

Present: 

Mr. Justice Field and Mr. Justice Beverley. 

In the mattei' of the petition of Soshi Bhuaan Chand. 

Soshi Bhusan Chand 
versus 

Grish Churider Taluqdar.' 

Limitation Act (XV of 1877), sch II, art. 171 B — C%vil Procedure Code 
(Act XIV of 1882), ss. S, 368, 582 — Respondent, Death of — 

Practice — Substitution. 

'Having regard to s 3 of Act XIV of 1882, it is clear that the word ” Code ” in sch. II, 
art. 171Bt of Act.XV of 1877, applies to the present Code of Civil Procedure, Act XIV of 1802 ; 
and that, therefore, the word “ defendant ” in s. 368 of that Code when read with s 582 must 
be held to include ‘‘ respondent.” 

• Civil Rule No. 173 of 1886, in Reg App 237 of 1883. 

. « __ - - . _ __ 

t [Art 171 B .— ' 


Descnptiofi of application. Period of hmi- Time from which period begins 

0 tation. to run. 

Under section 363 or 365 of the Sixty days ... j The date of the plaintiff’s deatii.] 
Code of Civil Procedure by a person 
claiming to be the legal represent¬ 
ative of a deceased plaintiff. 
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The appeal in this 9uit was filed on the 19th November 1883, and 
on the 14th Jifaroh, after the notice of appeal had been [693] served 
upon the respondent, and before the appeal came on for hearing, the 
res[»ndent died. The appellant on the 6th January 1885 filed a petition before 
a Division Bench of the Court, praying that one Gopal Chunder Taluqdar might 
be substituted as respondent in the place of thb deceased. The facts in this 
petition were on the 27th January 1885 held, under the order hereinafter in part 
set out, to be insufficient to satisfy the Court that the appellant had good 
reasons for the delay shown in making the application, and the Court directed 
him to supplement the petition by showing sufficient cause for the delay. In 
accordance with this order the appellant alleged that he first heard of the deatfi 
of the respondent at the end of November or the beginning of December 1884 , 
that the deceased was an inhabitant of Bathail, Station Menider, in the district 
of Bajshahye , and that he, the appellant, was a resident of Bahadur Bazaar in 
the district of Diitagepore, that these places were at a great distance apart, that 
the deceased was of a different caste and a stranger to the appellant, and that 
as soon as he heard of the death he made diligent enquiries as to the state of 
the family of the deceased, and had made this application, •without unnecessary 
delay, after having satisfied himself as to the proper person to make respondent 
in the place of tne deceased. 

Baboo Imar Chunder Chuckerbutty for the Petitioner. 

The Order of the Court (Field and Beveeley, JJ ) so far as suttices for 
the purpose of this report, was as follows 

We have heard the pleader for the petitioner in this matter, and we have 
no doubt that under the provisions of the present law t!his application ought to 
have been made within 60 days from the date of the de^th of the resixmdent. 
The law as laid down in the case of Bam Sunker Bhadoory (3 C. L B., 440) was 
altered by the amending Act (XII of 1879), which provided that, under ss. 363 
and 365, the word “ plaintiff ” is to be held to include an appellant. After this 
amendment of the Code further doubts arose as to whether the word “jilaintiff ” 
in s. 366 of the Code was also to be held to include an appellatd, [see the case 
[G98] of Bajamonee Dabec v. Chmuier Kant Sandel (I. L. B., 8 Cal, 440)]. 
There are other cases in which a similar doubt arose. These doubts were 
removed by the amended s. 582 of the present Code, in which it is provided 
that “ in chapter XXI, so far as may be, the worcj^s ‘ plaintifl’,’ ‘ defendant’ 
and ‘ suit ’ shall be held to include an appellant, a respondent, and an appeal, 
respectively, in -proceedings arising out of the death, marriage, or insolvency of 
parties to an appeal.” Looking at the express provisions of s, 3 of the present 
Code, we think that the term ” Code ” in art. 171S, sch. II of the Limitation 
Act, must apply to the present Code (Act XIV of 1882), and this being so 
s. 368 must be read with s. 582, and the word “ defendant ” in s. 368 must be 
held to include a respondent. , 

[With reference to the question whether the particular facts, as first alleged, 
were sufficient to explain the reason why the Bjjplication Vas made beyond 
the time allowed by law, the Court directed the appeal to abate, unless the 
appellant should satisfy the Court by stronger facts on affidavit, that he had 
sufficient cause for the delay, and on the 13th February 1885 flie appellant 
complied with this order, and the Court considering the^acts then alleged (as 
set out in the body of the report) were sufficient to warrant the delay, made the 
order of substitution asked for subject to any objection that might be made 
thereto at the hearing of the appeal.] , 

- AppttcQ.tion allowed. 

NOTES. 

I 8 m the C. P. C., 1908, O. 22, r. 11 Section 582 the C. P. C., 1882, was amended , 7 
iUi., 734,11 Cal , 694 , were caees prior to that amendment.] 
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[ 11 Cal. 69e ] 

APPELLATE CIVIL. 

The 16th June, 1885. 

Present: 

Mr. Justice Mitter and Mb. Justice Norris. 

O^ooramoni Dey and others 
versus 

Howrah Mills Company, Ld. ' 

Land Acquisition Act (X of 1870)—Accretion to 'parent tenure — XI of 

1825, s. 4, cl. 1—Bate of rent—Apportionment of compensation awarded. 

The words “ increase of rent to which he may be justly liable ” contained m cl. 1, s. 4, 
Reg. XI of 1825, were not intended to lay down an inflexible rule applicable to all 
cases, and in the absence of anv special circumstance £697] the rate rtf rent to 
•be assessed upon an accretion should bo in proportion to that paid for the parent tenure 
Where therefore such accreted land is taken up under the Land Acquisition Act, the compen¬ 
sation awarded should be divided by giving the landlord the value of the rent payable in 
respect thereof, with 15 per cent, for compulsory sale, and the balance to the tenure holder. 

Golam Ah v. Kah KnAlitva TJiakur (I. L. R 7 Cal., 479) commented on. 

This was an appeal .against a decree apportioning certain compensation^ 
granted in respect of lands taken up by the Government under the Land 
Acquisition Act. 

The dispute between the zamindars, the appellants, and the respondents 
who held a mourasi and mukiirari tenure, related to the apportionment of the 
compensation granted in respect of two bighas and fifteen cottahs of newly- 
formed land which had accreted to the original tenure. 

The facts and the judgment of the lower Court are sufficiently stated in 
the judgment of the High Court for the purpose of this report. 

The Advocate General (the Honourable O. C. Paul), Mr. Doss and Baboo 
Trailokya Nath Mittcr for the Appellant. 

Mr. Pugh and Mr. McNair for the Bespondents. 

. The Judgment of the High Court (Mitter and Norris, JJ.) was as 
follows;— 

« 

This appeal has been preferred by the zamindars of Bagi Shibpore, against 
a decree of apportionment of the compensation granted in respect of two 
bighas fifteen cottahs of newly-formed land which accreted to a mourasi and 
mukuran tenure within the zamindari by the recession of the river Hooghly, 
of which tenure t^e respondents before us are the proprietors. 

The appellants* contended that, as the land in question was, tmder the 1st 
clause of 8.»4, Reg. XI of 1825, added as an increment to the mourasi tenure 
of the respondents, they under*that clause were bound to pay rent at the full 
letting value minus a’deduotion of twenty per cent, as their profits; and that 
the land having been tkken under lihe Land Acquisition Act, the compensation 
awarded in respect thereof should be divided in the proportions of 80 per cent, 
to the appeflants and 20 per cent, to the respondents. 

• Appeal from Original Decree No 182 of 1883, against the decision of (3. B. Garrett, 
E«q., Special Judge under the Lan4 Acquisition Act, sitting at Howrah, dated the 17^ of 
apcii 1863. * , 
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[6983 The tespondents adtoittod that they were liable to an increased 
rent, but contended that such an increased rent should bear the same proportion 
to the rent of the original tenure as the quantity of land accreted bears to the 
area of the original tenure, and that the compensation awarded should be 
divided by giving the appellants the value of rent of the accreted portion 
taken upon the above basis, plus 16 per cent.' for compulsory sale, and the 
balance to them. 

The lower Court has accepted the contention of the respondepts as correct. 

In Qolam Ah v. Kah Krishna Thakur (I. L. R , 7 Cal., 479), it was held 
that accreted lands should be governed by the terms and conditions applicable 
to the parent tenure, and that the same rent was payable for it as for the laild 
included within the kabuhat. Reading the judgment of Mr. Justice PoNTIFEX, 
I do not think that any inflexible rule was intended to be laid down as 
applicable to all cases ; but that, having regard to the particular circumstance 
of that case, it was thought that £he accreted land should bear the same 
rent as was payable in respect of the land included in the original tenure. 
If I have rightly apprehended the purport of this decisiojn, I feel no hesitation 
in following it. The words increase of rent to which he may be justly liable,” 
contained in cl. 1, s. 4 of Reg. XI of 1825, indicate to my mind that it was 
not intended to lay down any inflexible rule applicable to all cases. For 
example, ■where a miikurart was granted at the full letting value of the land 
comprised in it, it would be unjust to the tenant to assess the newly added land 
at the rate of the original viukioart, it the accreted lands be of inferior quality. 
On the other hand, if the accreted lands be of superior quality, or if in fixing 
the mukurari rent a lower standard than the full letting value was adopted in 
consideration of any bonus paid, it would be unjust to the landlord to fix the 
rent of the accretion at the rate of rent fixed in respect of the original tenure. 
But in the absence of any special circumstance the rate of rent to be assessed 
upon the accretion in my opinion should be in proportion to that paid for the 
parent tenure. In [690] this case no special circumstance is shown tp exist. 
The decision of the lower Court upon this point is therefore correct. 

(The Court then proceeded to deal with the other questions raised in the 
appeal, and concluded by varying the decree 'of the lower Court in certain 
particulars immaterial for the purpose of the report.) , 

Appeal allowed and decree modified. 
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[11 Csl. 1993 

APPELLATE CIVIL 

The 17th June, 1886. 

Present : 

Sib Richard Garth, Kt., Chief Justice, and 
Mr. Justice Beverley. 


Bhuban Pari and others.Defendants 

versus 

Shatnanand Dey.Plaintiff.' 


Land Tenure, Transfer of—Mourasi surbarakart tenure. The mode of succession 
to—Consent of the zamindar to the transfer. 

The tenure kiiowu m Orissa as mourasi survarakari, although recorded in the name of 
a amgle member, is descendible to all the heirs as jomt heritable property, and cannot be 
transferred without the consent of the zamindar. 

The plaintiff brought this suit on the allegation that a certain mouzah within 
his zamindari, which was originally recorded in the name of one Michu Pari 
had since his death been settled with and stood in the name of his son, Karu- 
nakar, defendant, as suroarakar , that under the Bengal Government Resolution 
of the 25th September 18d8, the suroarakar was entitled only to collect the rents 
and was not competent to alienate or divide the mouzah without the consent 
of the zamindar; that defendants 1 to 5, the coparceners of Michu and Karu* 
nakar, were not entitled to the property nor had they any right to sell their 
share to defendant No. 6, that Karunakar had by a deed of relinquishment 
transferred the tenure to the plaintiff' (zamindar) and the plaint prayed that 
the kobtula of gale in favour of defendant No. 6 be declared void and khas 
possession of the mouzah be given to the plaintiff. 

The Munsiff found that the survarakari was a joint heritable tenure and 
dismissed the suit. The lower Appellate Court held CTOO] that the zamindar 
was entitled on the strenj^th of the deed of relinquishment to re-enter on the 
property and gave him a decree. 

From that decision an appeal was preferred to the High Court. 

. Baboo Tratlokya Nath MtUer for the Appellants. 

Baboo Abxnash Chunder Bannerjee for the Respondent. 

The Judgment of the Court (Garth, C.J., and Beverley, J.) was 
delivered by 

Garth, C.J. —TRe facts of this case are as follow 

A certain m'ouzah in dthe district of Balasore constituted a mourasi 
survarakari tenure rqporded in the name of Karunakar Pari, defendant No. 7. 
It has been found as a fact by both the lower Courts that the tenure was 
previously hRld by his father Michu Pari, and by his grandfather Edhab Pari. 
Besides Michu, Edhabdeft two other sons, who are represented by defendants 
1 to 6. * • 

In 1879 the defendants 2 to 5 brought a suit against their cousin, defen¬ 
dant No. 7, for possessiontof a share in the tenure, and that suit was decreed 

* Appeal from AppellateBecrco No. 563 of 1884, against the decree of J.B. Worgan, Esq., 
Officiating Judge of Cuttack, dated the 7th of January 1884, reversing the decree of Baboo 
Haraoath Ghose, Bai Baha^r, Munsifi of Balasore, dated the 6th of October 1882. 
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in their favour on 3rd June 1880. Five days prior to that decree, however, 
namely, on the 29th May 1880, defendant No. 7 executed a deed of surrender 
of the tenure in favour of the zamindar, who is the plaintiff in the present suit. 
Subsequently, on the 24th September 1881, defendants 1 to 5 sold a share in 
the tenure to defendant No. 6. 

The plaintiff then brought this suit to have it declared that defendants 2 to 
6 had no interest in the tenure, and that the sale to defendant No. 6 was invalid. 

The suit was dismissed in the Court of first Instance; but .on appeal the 
District Judge held that the tenure was the sole property of defendant No. 7, 
who surrendered it to the zamindar ; and he accordingly gave the plaintiff a 
decree for hhas possession. • 

Against this decree the defendants 1 to 6 have appealed to this Court. 

The question of law arising for our decision is simply this : whether a 
mourasi survarakari tenure in Orissa descends to all the heirs as joint family 
property, or to one heir only to the exclusion of the others ’ 

[701] The nature of these tenures was to some extent defined by the 
Government orders of the 25th September 1838 , and in two cases, Pvddo 
Lochun Mundle v. Lukhun Burrooah (S. D. A. Beports, 1860, Vol. II, p. 109), 
and Doorjodhon Dass v. Chooya Daye (1 W. E , 322), it was held that those 
orders were to be recognized as authority in respect of the character or con¬ 
stitution of these tenures. 

• Those rules provide that the tenure be recognized as one of the existing 
tenures of Cuttack , that when the tenure is in the possession of several joint 
survarakars, the Collector may, with the concurrence of the zamindar, select 
one or more to be the recorded “ manager ” of the survarakari, that the tenure 
may under certain circumstances be “ hereditary property , ” but that, whether 
hereditary or not, the tenure cannot be alienated or sub-divided without the 
consent of the zamindar. 

• 

The effect of these rules, we think, is to place the tenure much on the 
same footing as ordinary tenures, and to constitute it joint heritable property, 
subject to this, that for convenience sake the name of one of the owners is to be 
recorded as the proprietor, who is to act as the manager for the rest, and to be 
directly responsible to the zamindar for the rent. 7he Munsiff states that 
this is the nature of the tenure as usually understood in Cuttack, and that 
this view has been frequently upheld by the Courts No case has been cited 
to us which bears directly on the point, but we think that this is the tnie 
meaning of the rules. * 

The prohibition against alienation or sub-division appears to be directed 
against such a splitting of the tenure as would be effected in this case by the 
sale of a portion of it to defendant No. 6. Such a splitting of the tenure 
cannot take place without the consent of the zamisidar. * 

On the facts then, as found in this case, we must hbld that defendants 
1 to 5 had an interest in the tenure, which defendant No. 7 undenthe circum¬ 
stances had no authority or power to surrender to the zemindar; and we must 
further hold that the sale of a portion of the tenure to defendant No. 6, not 
having been made with the consent of the zamindar, is Invalid. 

[708] The decree of the District Judge must, therefore, be reversed. The 
plaintiff's suit for khas possession will be dismissed, but it will be declared that 
the sale to defendant No. 6 is invalid, having been made without the consent 
of the plaintiff zamindar. * 
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Defendants 1 to 5 will have their costs in all the Courts against the 
plaintiff. Defendants Nos. 6 and 7 will pay their own costs. 

Appeal decreed tn part. 


[11 Cal. 708] 

APPELLATE CIVIL. 

The 2nd June, 1885. 

Present : 

Sir Richard Garth, Kt., Chief Justice, and Mr. Justice Beverley. 


.Togendro Bhuputi and others.Defendants 

ver‘sus 

Nittyanund Man Sing.Plaintiff.* 


Hindu law — Inheritance — Mitakshara—Sudra family — 

Dasiputra or son by a slave girl—Right of survivorship. 

In a Sudra family of the Mitakshara school, a dasiputra or illegitimate son by a slave 
girl IB a coparcener with hi.s legitimate brother in the ancestral estate and will take by 
survivorship. 

^ « 
This was a suit for the possession of the ancestral raj and ?;aniindari of 

Killa Sukinda in the Province of Orissa bv right of survivorship under the 
Mitakshara law. The plaintiff alleged that he was a Kshetri or a member of 
the regenerate class and a son of Raja Upendra Bhuputi by a phidlnbahi wife. 
Rani Chandra Kala alias Rambhudei, that according to family custom Raja 
Nundkishore Bhuputi by his eldest wife. Rani Nilmoni Patmabadie, succeeded 
to the Haj and ;:tamindari, but the plaintiff continued to live in oommensality 
with him and receive his maintenance; that Nandkishore Bhuputi died on the 
5th March 1878, leaving him surviving three widows and a daughter, and 
under the shastras the plaintiff, as the eldest surviving brother, was entitled to 
succeed. 

r 

It was contended on behalf of the defendants, the widows of Nundkishore 
Bhuputi, that the Rajas of Sukinda were not Kshetri but Sitdra Khandaits 
that the late Raja had left an adopted son, Jogendro, the minor defendant ; 
and that, evep^if the adoption [703] failed, the plaintiff, as the son of a con¬ 
cubine, was not entitled to inherit. 

The Court of Firfet Instance (the Subordinate Judge) found there was no 
adoption, and held that the parties being all Sudras the plaintiff as a dasiputra 
was under the Mitakshara law entitled to succeed to his brother by survivor¬ 
ship, and gave a decree. 

The defendants appealed to the High Court. 

Mr. W. C. Bonnerjee, Baboo Kali Prasanna Dutt and Dr. Qwm Dass 
Bonnerjee, for the Appellants. 

The Advocate-General (Mr. G. C. Paul), Baboo Annada Pershad Bannerjee, 
Baboo Atnarendra Nath^ Chatterjee, Baboo Kuruna Sindhu Mookerjee, and 
Baboo Joi/tmdro Chunder Bose, for the Respondent. 

• i^pe^ from Original Decree Np. 100 of 1883, gainst the decree of W. Wright, Esq., 
Subordinate Judge of Outtack, dated the 29th of March 1883. 
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The facts and arguments sufficiently appear from the Judj^ment of 
the Court (GARTH, C.J., apd Beverlby, J.) which was delivered by 

Grarth, C.J.—The plaintiff in this case sued to establish his title to the 
raj and zamindary of Killa Sukinda in the District of Kuttack. The plaintiff’s 
father, Raja Upendra Bhuputi, Harichundun Mobapatra, admittedly died on the 
23rd October 1857, leaving (1) a son, Nundkishore by his Rani Nilmoni 
Patmabadie ; (2) the plaintiff, his son, by a woman called Rambha or Chandra 
Kala; and (3) a third son, Abhirkishore, by another woman called Asili or 
Raskala. He was succeeded in the raj by his legitimate son, ’Nundkishore, 
who died on 5th March 1878, leaving no son but tlfree widowed Ranis, and a 
daughter by one of them. 

The plaintiff claimed to succeed to his half-brother Nundkishore on the 
allegation that his mother was a lawful phiillnhaht wife of Raja Upendra. 

The three widows on the other hand set up one Jogendro Bhuputi as the 
heir to the raj, alleging that he had been adopted by the late Raja on the 
18th April 1877 ; and they further pleaded that, even if the adoption was 
not proved, the plaintiff could not succeed inasmuch as he was the illegitimate 
son of a slave girl, and that in that case the heirs would be the widows and 
the minor daughter of the deceased , or, if women were debarred from tlje 
[704] succession, then Jogendro would be entitled as the next legitimate heir 
of Raja Nundkishore. 

The Subordinate Judge of Kuttack who tried the suit found against the 
adoption of Jogendro, and gave the plaintiff a decree He came to the conclu¬ 
sion that the plaintiff being the son of a Sudrapathee hy a slave girl was entitled 
to the succession by right of survivorship according to the Mitakshara law. 

Against this finding the defendants have appealed, urging— 

(1) That the Subordinate Judge is wrong in his view of the law ; 

(2) That even if his view of the law is correct, he is in error in finding 

that the Raja’s family are Sttdras (that being the only class among whom an 
illegitimate son can succeed) , and • * 

(3) That the adoption of Jogendro is sufficiently proved. 

The plaintiff respondent on the other hand has filed certain cross objec¬ 
tions to the effect that the Subordinate Judge should have found that the 
plaintiff’s mother was a lawful phulbibafu wife. * 

The points therefore that we have to consider are— 

(1) The question of adoption • if Jogendro was really adopted by the^late 
Raja, the plaintiff obviously can have no claim to succeed, if, however,* the 
finding of the Court below on the question of adoption be u|)held, it will be 
necessary then to consider— 

(2) Whether the plaintiff was a legitimate son pf the late Raja by a 
phulbtbahi wife; 

(3) If not, whether he is nevertheless entiiiled to sucbeed on the ground 
of survivorship, as found by the Court below. And this.last question involves 
the further point as to— 

(4) Whether the parties are Sudras. , 

(1) First as to the question of adoption. • 

• , 

Raja Nundkishore died on the 5th March 1878, and it appears that a few 
days afterwards the three widows petitioned the Court of Wards to take 
charge of the estate on behalf of the adopted soil, who was, and still is, a 
minor. At about the same time the plaintiff applied to have the estate made 
over to him as heir. An enquiry was held by Mr. Farrer, the Sub-divisional 
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C7083 OOioer of Tajpore, who reported to the Collector of Kuttaok on the 18th 
and 20th March 1878, that the alleged adoption was never really made, and also 
that the plaintiff, as the son of a slave girl, had no right to the succession. In 
this conclusion the Collector, who appears to have taken part in the enquiry, 
concurred. Ultimately, on the 30th December 1878, the Collector applied to 
the Civil Court to attach the estate under Begulation Y of 1799, and Begulation 
V of 1827, until some one or other of the claimants should establish his right 
to the succession, and this was done on 6th January 1879. Claims were then 
preferred to the Judge, who thereupon made a fuither summary enquiry, and 
by an order dated 13th Ootdber 1879, the Judge (Mr.MACPHEBSON) found against 
the adoption. A subsequent order by his successor (Mr, Cochrane), dated 17th 
il^ebruary 1880, declared the plaintiff entitled to succeed to the estate, and put 
bira into possession. These orders, however, were set aside by this Court on 
23rd June 1880, as having been made without junsdiotion, and the plaintiff 
was required to give up possession o^ the estate, the various claimants being 
referred to a regular suit to establish their right to the succession. The plain¬ 
tiff accordingly brought the present suit, in which the facts have been enquired 
into for the third time. 

The Subordinate Judge, after noticing the evidence given on this point by 
both sides, sets out four reasons which satisfy him that no adoption in fact took 
place. 

These reasons are . — 

"1st. —An adoption was extremely unlikely at the time as the pregnancy of 
the youngest Bani must (jhen have been known or at least suspected. 

"2nd. —Had there been an adoption, it would naturally have been at the 
Baia’s expense, and the expenditure would have been noted in his accounts ; 
but, strange to say, those accounts contain no mention of any such 
expenditure. 

"3rd. —The investiture ceremony would also, in case of an adoption, have 
been performed at the house of the adoptive, and not, as it is admitted to have 
been, at that of the natural parents. 

"4th. —The adoption, too, would not, I imagine, have been kept a 
secret until after the Raja’s death, as, although there may have [7063 been an 
object for concealment prior to the birth of the youngest Rani’s daughter, there 
certainly was none after, and that the ‘adoption should notwithstanding not 
have been mentioned in public seems to me to indicate with tolerable clearness 
thatjt could not have been made.” 

The adoption is said to have taken place on the 18th April 1877 ; and the 
youngest Ram’s daughter was born in January 1878. It is scarcely possible 
therefore, that the Rani’s pregnancy could have been known on the date on which 
the adoption is said , to have taken place. Whether the adoption really took 
place on that date is a different matter, but we think there is not much force in 
the first of the above reasons which are given by the Subordinate Judge. The 
other reasons, however, seem well founded, and it is to be observed that, 
although they have been advanced on the occasion of each enquiry, there has 
been no satisf^actory attempt to answer them. 

The oral evidence in support of the adoption is to be found in the deposi¬ 
tions of— Punduh That.nanthan, A Paik, p. 123 of the Paper book ; Baj- 
gum Upendra Punchanun, the iSriest, pp. 127, 130 ; Dinobundhu Patnaik, a 
Mohurir, pp. 148, 158-9 ; ,Baioarihundhu Patnaik, a Mohurir, pp. 162, 164, 
165; MadhiU) Patnaik, Sherishtadar, pp. 172, 177; Nilmoni Pwtmabadu, 
Dowager widow, pp. 189, 199; Markutmah Patmabadu, Dowager widow, 
pp. 202, 206; Qour Man Bingh, of Parikud, pp. 207, 208. 
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This evidence is for the most part general and vague, but there are several 
important contradictions as to the performance of the ceremony and the 
invitations sent out, and presents made on the occasion. Some importance 
has been attached to the evidence of the Baja of Pankud, who has been 
examined with a view to meet the objection that no one appeared to be aware 
of any adoption before the late Raja’s death. This Raja says that he met 
Nundkishore in 1875 at Kuttack, and that he then told him of bis intention to 
adopt a son (the translation in the paper book is not quite accurate), and that 
within two years from that time he received an invitation to the’ceremony and 
sent presents in return. The letter of invitation, however, though said to be 
still in existence, is not produced, while on this and other matters the Raja's 
testimony is contradicted C707] by other witnesses Moreover, there seems no 
sufficient reason why Nundkishore should in 1875 entertain the idea of adopting 
a son. He was at that time no more than 32 years of age (p. 140) He had 
three Ranis, one of whom had given birth to a son only the year before 
(p. 40); and another of whom gave birth to a daughter some three years later. 
Under these circumstances we are unable to attach any credit to the testimony 
of the Raja of Parikud. 

It is worthy of remark that several important witnesses who' are said to 
have been present at the time of the ceremony, and most of whom were 
examined by Mr. Parrer and the District Judge, have not been called as wit¬ 
nesses in this suit. These witnesses are the following :— Padviakib Tikaitra, 
the father of the so-called adopted son Jogendro, Mokund Banpati, the family 
priest; Narsingh Paharaj, the priest who is said to have negotiated the adop¬ 
tion , Doyamohi Patnaik the late Raja’s Dewan, who appears to have denied all 
knowledge of any adoption, and Degamber Eajgurii, a priest still to have 
been present at the ceremony of adoption. 

These witnesses were for the most part disbelieved at the time of the former 
enquiry, and in this trial their places have been taken by others, and the points 
on which they contradicted each other have thus been carefully avoided. 

Much has been made of the fact that on Nundkishore’s. death Jogendro 
was immediately placed on the guddw as his successor, and that it was he who 
gave the order for the cremation of the deceased. It is said that this was done 
in the presence of the plaintiff who thus acquiesced as it were in Jogendro’s 
assumption of the raj. But it may be that the plaintiff was under some 
misapprehension at that time, or he may have been persuaded by the Ranis 
not to questiotf the alleged adoption, and it may not have occurred to him until 
later that, if the adoption was set aside, he might possibly be able to secure 
the succession for himself. ^ 

Then we also think that some weight must be attached to the fact that, 
when Mr Farrer visited the Rajas of Sukinda and PancHkot in November 1877, 
nothing whatever was said by either [708} of them to lead him to suppose that 
any adoption had either taken place or was in contemplation. 

On the whole we see no sufficient reason td depart from the conclusion 
arrived at on this point by the lower Court, viz., that the fact of logendro's 
adoption by the late Raja has not been established. , 

(2) The next point is whether the pltointitt' is |he legitimate son of a 
phulhibahi wife.- , ^ 

On this point besides the oral evidence adduced by the plaintiff', the learned 
Advocate-General has drawn our attention to certain documents upon the record 
which show that, immediately after the death of Kaja Upiondra, the plaintiff 
was represented to be the son of a phulbibahi wife. Nundkishore being a 
minor, the estate was at that time taken under the charge of the Court cf 
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Wards, and the first document we are referred to is a oopy list of the inmates 
of the Bajbari, printed at pp. 104-7 of the brief, in which Nittyanund Man 
Sing is entered as a son of a phulbibaht wife. The list, indeed, mentions no less 
than eight phulbtbaht wives, besides a number of slave girls, including Eambha 
Behara and Asili Behara. This list appears to have been given by the Fat 
Bani Nilmoni, to the Nazir of the Collector on the 8th December 1857, when 
be went to take charge of the estate on behalf of the Court of Wards (p. 282). 
On the 18th January 1858 certain allowances for the amlah and members of 
the family weiTe sanctioned by the Commissioner, and in the order of sanction 
(pp, 107-9) we find Nittyaliund Man Sing under the head of phulbtbahi, etc., 
described as the son of Chandra Kala. We are next referred to a petition pre¬ 
sented by the Pat Bani Nilmoni to the Commissioner on the 17th December 
1858, in which Chandra Kala is again mentioned as a phulbtbahi and Nittya¬ 
nund Man Sing as a phulbibaht son, and lastly a number of receipts have been 
filed showing that maintenance was regularly paid in accordance with the list 
of December 1857. 

All these documents, it is said, having been in existence some twenty years 
before the present claim was preferred, are good and sufiicient evidence of the 
truth of the plaintiff’s allegation that he was the son of a phulbibaht wife 
Chandra Kala. 

C7093 On the other hand, it is contended that no reliance can be placed 
on these documents for this reason, that it was the Pat Rani’s object to swell 
the maintenance charges, and a phulbtbahi wife would receive a larger allowance 
than a slave girl, and moreover the Bani was very anxious to prevent the Raja 
Nundkishore from being sent to the Wards Institution in Calcutta, and this 
was another reason why she would purposely swell the maintenance charges 
of the household in order that there might be no sufficient surplus to pay for 
the minor Rajah’s education. On this point we would refer to the evidence of 
the Mukhtar Rajbullubh Ghose, witness No. 6, for the plaintiff (p. 35), and 
that of^ladhub Patnaik, witness No. 14 for the defendants (pp. 107-1). It is 
important also to notice that in her petition of the 17th December 1868 that 
Pat Rani speaks of four persons in all, that is to say three Ranis and one 
phulbtbahi only, as having had maintenance in the time of the late Raja 
Upendra. , 

Under these circumstances, we think that too much weight must not be 
assigned to these documents. As opposed to them we have the statement 
made by the woman Bambha herself before Mr. Farrer, a statement 
which the Subordinate Judge seems to have considered almost conclusive 
on the point. This woman, it is to be observed, is mentioned in the list at 
p. 104 as a different person from Chandra Kala, and it can hardly therefore be 
contended that the ‘list is correct, and that Chandra Kala and Bambha are 
identical. In her statement to Mr. Farrer (p. 210) Bambha said that Man 
Singh was her son, and that she was never married to Raja Upendra. Man 
Singh also admitted*both in his deposition (p. 209), and in his petition of 29th 
April 1878 (f. 15, 16 of the supplementary papers) that the Bambha who was 
examined was his mother. The*plaintiff has not himself ventured to go into 
the witness box to contradict or eigilain these admissions, and we think, there¬ 
fore, that in the face of them we cannot hold that Nittyanund Man Singh 
was not the son of Bambha Behara or that Bambha Behara was the same 
person as Chandra Kala phulbibaht. We agree with the lower Court that the 
plaintiff’s mother was a slave girl and not a legal wife married after the phulbi¬ 
baht form. c 
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CM#] We next oome to the question whether the plaintiff, as the son of 
a slave girl, is entitled to succeed to the estate on the death of the late Baja, 
his legitimate brother. 

It is admitted that, if the plaintiff’s father belonged to one of the regene¬ 
rate classes, his illegitimate son could not under any circumstances succeed, and 
it is therefore of importance to consider in the first place whether the Eajas of 
Sukinda are genuine Kshetryas or belong to the Sudra caste. 

In this connection it is to be observed that, while the plaintiff in his plaint 
describes himself as a Khetri by caste, the Ram defendants in their written 
statements allege that the Rajas of Sukinda are Khandait Sudras. These 
allegations were probably made on both sides without perceiving the consequendb 
that they might involve. But it is contended that the fact of Jogendro being 
invested with the sacred thread tends to show that the Sukinda Raja, as well as 
the Panchkot Rajas, belonged to the Kshetrya caste We think that this 
circumstance although well worthy of notice, is by no means conclusive 
upon the point. No doubt the Rajas of Sukinda, like other Rajas of Kuttack, 
endeavoured to assume the rank of true Kshetryas,. but whether they 
were so in fact is more than doubtful. The evidence seems to 'Show con¬ 
clusively that they were Khandaits, but Khandaits are not necessarily Kshe¬ 
tryas. On the contrary, the Suboi dinate Judge, a gentleman of much experience 
states confidently that a Khandait is of the Sudia class, and without going the 
length of confirming that assertion as a universal rule, we think that the evi¬ 
dence in this case tends strongly to the conclusion which has been arrived at by 
the Court below that the plaintiff’s father was a Sudra. 

There is little or no reliable testimony as to his being Khetri, whilst on the 
other hand we have seen that the Ranis themselves in their written statements 
allege that the Rajas of Sukinda w'ere Sudra Khandaits, which they would 
probably have been unwilling to do if their caste had been really 
that of Khetri; and the piiest of the family, who is a Brahmin of 80 years of 
age, and who has officiated as the family priest during the time of Upendro 
Raja, says distinctly that the Rajas of Sukinda are reported to be Khetris, but 
in reality they are [711] Khandaits, evidently using the term “Khandaits ” in 
contradistinction to “ Khetris,’’and thus confirming the view of the Subor¬ 
dinate Judge that Khandaits are not Khetris but Sudijas. 

Assuming then that the plaintiff’s father was a Sudra and his mother a 
female slave, th‘e question is whether, according to the rules of Hindu law, and 
having regard to the fact that the Raja’s family belongs to the Mitaksljara 
school, the plaintiff is entitled by right of survivorship to suceped to the raj 
after the death of his half brother Nundkishore, Upendra's legitimate son. If 
it were a question of heirship, that is to say, if the plaintiff did not form part of 
the joint family with Nundkishore, and if them; descended to Nundkishore's 
heir, it is alleged that Jogendro as the nearest of kin to Nundkishore would be 
heir to the raj in preference to the plaintiff But# if the plaintiff formed part of 
the joint family with Nundkishore, it is contended that upon Nundkishore’s 
death he became entitled to the raj as he would to any partible^ property by 
survivorship. , 

The Subordinate Judge, relying upon the case of f^adu v. Baiza (I. L. R., 
4 Bom., 37) has held that the plaintiff is entitled tb succeed to the raj by 
right of survivorship. 

On the other hand, we have been referred to’the case of Krishnayan v. 
Muttusami (I. L. R., 7 Mad., 407), in which it was held by a Division Bench 
of the Madras High Court that, although an*illegitiinate son might succeed to 
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fche estate of his father, he could not exclude any right by -survivorship that 
accrued to bis father's brother, nor could he succeed to the estate of that 
father’s brother. 

In the Bombay case above mentioned, which was the decision of a Full 
Bench concurring with Mr. Justice Nanabhai Habidas, the facts were as 
follows:— 

One Manajee died, leaving surviving him his two wives Baisa and Sabitri, 
a son Mabadu by Baisa, a daughter Darya by Sabitri, and an illigitimate son 
Sadu by a continuous conQubine. Subsequently, Mahadu and Sabitri died, and 
the property came into the possession of Baiza. Sadu then sued to recover it. 

* Sir Michael WesteoPP, O.J. said : “ What we have to £7123 consider 
is not what would have been the rights of the parties if Mahadu 
had died in the lifetime of his father, but what were their rights on the death 
of Mahadu, he having survived his father ? It appears to us that Mahadu, at 
least from the time of his father’s deatli in 1850 until his own death in 1865, 
and Sadu, were co-parceners, and consequently that on the occurrence of the 
latter event the usuaj result of co-parcenary followed, viz., that the surviving 
CO- parcener took the whole property. 

And after considering the authorities he proceeds: “No special provision 
is here made by Vijnyaneshvara for the case of the death either of the son of 
the wedded wife or the son of the female slave after the death of their father 
and before partition. But the effect of what he has said being, as we think, 
to create a co-parcenary between the son of the wedded wife and the son of« 
the female slave, we understand him as tacitly leaving such a case to the 
ordinary rule of survivorship incidental to a co-parcenary, and that accordingly 
the survivor would take the whole if the other died without leaving male 
issue.” 

He then goes on to notice what he considers an inconsistency in the Hindu 
law in bringing in the daughter and the daughter’s son to share the inheritance 
with tHb illegitimate son which be characterizes as “ one of those arbitrary 
arrangements not uncommon in Hindu law,” and in the result decides in con¬ 
currence with the other members of the Court that Sadu, the illegitimate son, 
succeeded to the joint estate by survivorship. 

In the Madras ca8o,*F and S were undivided brothers of the Sudra caste. 
F died before S, leaving two illegitimate sons by .4, a continuous concubine. 

S left two widows. It was hold that although the illegitimate sons of 4 would 
be entitled to inherit the estate of V, they could neither exclude the right of 
survivorship of*S nor succeed to the estate of S. In that case Tubnbb, C.J., 
said : “ But while we concede the claim of the illegitimate son we are unable 
to uphold the contentiofi that he is entitled to take the undivided interest of his 
father. He is placed in the Mitakshara on the same footing with a daughter’s 
son and the conoeption of ^co-parcenary pre-supposes Sapinda relationship 
and a legal marriage. Inasmuch as neither a widow, nor a daughter, nor a 
daughter’s son, can'exclude a co-parcener’s right £713] of survivorship, it 
appears to u» that neither can an illegitimate son do so. Another question is 
whether, as illegitimate sons, the Second appellant and his brother are entitled 
to succeed to their paternal uncle Siindara. Adverting to the several secondary 
sons known to the ancient Hindu law, six of them are declared to be heirs to 
kinsman in Datta Chandrika, s. V, 22. It follows that illegitimate children 
who are inferior to them rfll and who do not exclude the daughter’s son, cannot 
succeed to collateral heirs There can be no relationship between them, as it is 
founded upon the legal marriagej*” 
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This case to some extent conflicts with the decision of the Bombay Court, 
and we have accordingly done our best to elicit the true principle which under- 
lies the scattered dogmas that are to be found in the text-books on this point. 

The text of the Mitakshara is as follows :—Chap. I, s. 12. 

“ Even a son begotten by a Sudra on a female slave may take a share by 
the father’s choice. 

But if the father be dead, the brethren should make him partaker of the 
moiety of a share, and one who has no brother may inherit the whole property 
in default of a daughter or daughter’s sons.” 

The questions before us, therefore, appear to be these .— 

(1) Assuming the right of the son of a Surda by a female slave to parti¬ 
cipate with a legitimate son in the inheritance upon a partition, does the father’^ 
estate after his death become the joint property of the legitimate and illegiti¬ 
mate sons in such sort that the right of survivorship exists between them ? 

(2) If so is that principle of survivorship applicable also to the case of an 
impartiable Eaj ? 

It has been contended before us that the right of survivorship only obtains 
in those cases where an interest in joint property is acquired by any member of 
the joint family at his btrth, and that a dasiputra cannot have such a right, as it 
is only by the father’s choice or pleasure that he obtains any share at all. 

It is further argued that the text in Chapter I, s. 12 of the Mitak¬ 
shara seems to place a dasiputra in the same category [714] and to entitle 
him to the same sort of rights as a daughter or a daughter’s son. 

, A daughter or a daughter’s son would not take by survivorship from a son, 
although she or he might take the whole property as heir to the father, and 
upon the same principle it is argued that a dasiputra, although he would upon 
partition share the inheritance with his legitimate half-brother to the extent of 
one-half of what the half-brother would take, he would not before partition 
succeed by survivorship to the legitimate son, although he might take the 
property as heir to his father. 

There is no doubt a very clear distinction in the Mitakshara law bitween 
taking by heirship and taking by survivorship, and it was contended on the 
authority of certain passages in Varadaraja’s ** Partition and Succession ” that, 
although the dasiputra might be entitled to take-a half share upon partition, 
he would take it as heir and not by survival ship. 

As the question appeared to us to be one of some ’difiiculty, we thought it 
right to consult our colleague Mr. Justice Mitter upon it, and the conclusion 
at which we have arrived is in accordance with that of the Bombay Court. 

It is true that a dasiputra is not entitled to participate in the inheritaAoe 
except at the pleasure of his father, and for thac reason during his father s life¬ 
time it seems admitted that he would have no right to enforce a partition, but it 
was the opinion of Mr. Justice Haridas, in the Bomlmy case that, after his 
father’s death, an illegitimate son could enforce a partition as against his 
legitimate brothers. • 

Whether this is so or not it seems to us that the rule laid down in the 
Bombay case is correct, and is most consistent both with jtistice and authority. 

If a Mitakshara father leaves several illegitimate sons, although bom of 
different mothers, it seems clear that they would all joiptly participate in the 
property, and would succeed to each other by^survivorship (see Mayne on Hindu 
Law, s. 467, and cases there cited). If they can thus sflcoeed by survivorship, 
inter se, there seems no reason why they should not succeed in the same way 

to a legitimate half-brother. * 

[715] It also appears clear that, when a son has been adopted and a natu¬ 
ral son is afterwards born to the father, the adopted son upon partition would, 
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like a dasiputra, take a less share than his natural brother. As a rule, he 
would take only one-fourth of his brother's share, though the law uponthat sub¬ 
ject is different in different parts of the country ; and yet, though he takes upon 
partition a much smaller share than his natural brother, it seems that before 
partition he would succeed to him by survivorship (see Mayne, s. 158, and the 
case in 1 Madras High Court Reports, p. 49, there cited.) 

This case of an adopted son appears to us very analogous to that of an 
illegitimate son. In both cases there is the same sort of imperfect brotherhood 
to the legitimate son, and in both the superior position of the legitimate son is 
recognized by his receiving a larger share upon partition. 

We see no reason, therefore, why an illegitimate son should be in a worse 
position than an adopted son as regards his succession by survivorship to the 
legitimate brother. It is obvious that practically speaking in a family composed 
partly of legitimate and partly of illegitimate sons, the fact of either a legitimate 
or illegitimate son dying before partition would result in the augmentation of 
the shares of all the suryivors upon partition. 

Aa an illustration of this principle let us suppose the case of a Mitakshara 
father dying and leaving him surviving one legitimate son A, and two illegiti- 
hiate sons B and C. On the father’s death B and C became entitled each to 
half a son’s share, that is to say A would be entitled on partition 
to obtain a moiety of the estate, and B and G each one-fourth. But if before 
partition B were to die, and a partition were to take place between A and 0, it 
is clear that A would take two-thirds of the property, whilst C would take one- 
third. In other words the share to which B would have been entitled would 
remain a part of the joint estate or common stock, which A and C would divide 
between them. In this view A and C would be co-parceners, succeeding 
by survivorship to what B might have claimed upon partition. Can there 
be any doubt that the same result would follow if A (instead of B) died before 
partition ? Can it be doubted that in that case B and C would take A’s share 
by survivorship 

bi«i It will be found that in the Madras case the point was somewhat 
different from that raised in the present. There the question was whether 
illegitimate sons could represpt their father as regards the grandfather’s estate, 
so as to delude the right by survivorship which would otherwise accrue to the 
father's brother. It was held that they could not, and that, although they 
might succeed to their fathr’s separate estate, they could not exclude their 
legitimate uncle in respect of joint ancestral estate. In the present case the 
qvestion is not as between the plaintiff and his father’s bi other, but between 
the plaintiff and his own brother. The father alone was solely entitled to the 
estate, and it may be, therefore, that the Madras case does not conflict with 
our present decision. 

The next question is, whether the fact that this is an impartible raj makes 
any difference imthe application of the principle ? We think not. It has been 
frequently held, and especially in the Skivagunga case (9 Moore’s 1. A., 539) 
that an impartible faj or zamindari subject to Mitakshara law, though it can 
only be enjeyed by one co-parcener at a time is nevertheless joint property, so 
far that the suocessipn is governed by the principle of survivorship. We 
think, then, that on these ground^ the plaintiff was entitled to succeed to the 
raj, and we accordingly dismiss the appeal with costs. 

Appeal dismissed. 

NOTES. 

[This case was afBnued by bhe Pn^y Ciouncil in (1890) 18 Cal., ISl : 17 I, A., 128. See the 
notes to that case.} 
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[11 Cal. 7161 

APPELLATE CIVIL. 


The 2nd June, 18fio. 

Present; 

Sir Bichabd Garth, Kt., Chief Justice, and Mr. Justice Mitter. 

Budri^Narain ......Plainfciff 

versus 

Sheo Koer.Defendant. ’’ 

Security for costs—Civil Procedure Code (Act XIV of 1882), s. S49 —Appeal 
I ejected ferr want of secuntii—EHension of time foi qivinq security. 

The proper construction of s 549t of the Civil Procedure Code is that, where an appellant 
has been ordered to furnish security within .i certain time, and that Order has not been com¬ 
plied with, and no application has been made to extend the time within the period allowed, 
the Court is bound to reject the appeal 

This was an application under s 549 of Act XIV of 1882, [717] arising out 
of a report of the Begistrar of the Court as to the sufficiendy of a security 
ordered to be furnished. 

On the 12th February 1885, the respondent obtained an order directing 
the appellant, within two months time, to furnish security, to the satisfaction 
of the Begistrar, for the costs of the original hearing of a suit which liad been 
decreed against the appellant, and of the pending appeal against that decision , 
and the Begistrar was ordered to report on the sufficiency of the security 
offered. 

The Begistrar submitted his report, considering the security ’offered 
sufficient, but referred a question back to the Court as to the validity of the 
proposed security, some portion of the property intended to be given as 
security being joint family property. 

On the Ist June 1885 the Court decided that the security was bad ; where¬ 
upon Mr. Oregqiy applied to the Court to have the appeal dismissed under 
s. 549 of Act XIV of 1882, more than two months having expired since the 12th 
February 1885. 

The Court at the request of Baboo Kalt Rissen Sen, who ajlpeared for the 
appellant, deferred making an order, so as to give him an opportunity of 
looking into the authorities on the question as to whelther the Court had the 
power to extend the time for furnishing security. 

* Appeal from Original Decree No 62 of 188 !i againnlPtlie decree of Moulvie Mahomed 
Nurul Hossem, Khan Bahadoor, Subordinate Judge of Patna, dated the 2nd of October 1882 

t[Sec. 549 —The Appellate Court may at its discretion, either 
Appellate Court may before the respondent is called upon to appeaPatid answer or 
require appellant to give afterwards on the appliraAon of the respondent, demand from the 
security for costs appellant security for the costs of the appeal, or of the original 

suit, or of both. ' * 

Provided that the Court shall demand such security in all cases in which the appellant 
is residing out of British India, and is not possessed of any 
When appellant resides sulHciont immoveable property within British India independent 
out of British India. of the property (if any) to which the appeal relates. 

If such security be not furnished within such time as the 
Court orders, the Court shall reject the appeal.J 
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On the 2nd of June Mr. Gregory, however, referred the Court to the ease of 
Haidu Bat v. East Indian Railway Co. (1. L. R., 1 All., 687), and in conformity 
with that ruling the Court (Gahth, C.J., and MllTBR, J.) passed the following 
order:—- 

We find that it has been decided by the Allahabad High Court, in the case 
of Haidri Bai v. The East Indian Railway Co. (I. L R., 1 All., 687), that where 
the High Court orders an appellant to give security for costs, the Court may 
extend the time within which it orders the security to be furnished if an 
application is made within that time ; but if tlte security is not given within 
the time ordered by the Court, and no application is made within that time to 
extend the time for giving security, the Court is hound by s. 649 of the Civil 
Procedure Code to reject the appeal. 

We agree that this is the proper construction of the section, and we 
accordingly dismiss the appeal with cqsts. 

Appeal dismissed. 


N0T8S. 

[ The decision reported above is no longer good law, having been reversed and overruled 
on appeal by the Privy Council-*-.w 17 Cal., 512 • 17 I. A , 1 

Principle apphed in other cases — * 

The principle of the Privy Council decision has been extended b}' the High Courts in 
India to several analogous cases .—21 Bom , 576 (Security for costs) ; 16 Bom , 263 (Amend¬ 
ment of plaint) ; 1!J All , 240 (Payment of additional Court foes), 15 Mad , 384 (Knlargement, 
of tunc for award) , 6 C L *J., 490 

Statutory provision — 

Section 148, Civil Procedure Code, 1908, now provides— 

Where anv period is fixed or granted by the Court for the doing of any act prescribed or 
allowed by this Code, the Court may, in its discretion, from time to time, enlarge such 
period, even though the period originally fixed or granted mav have Expired J 


[718] APPELLATE CIVIL 

The 12th June, 1885. 

Present. 

Mr Justice Tottenham and Mr. Justice Aqnew. 

Hart.Defendant 

. versus 

Tara Prasanna Mukherji. Plaintiff.' 

Civil Procedure Code (Jfbt XIV of 1882) s. 295—Rateable distribution 
of saU pioceeds—Money decree—Cause of action — 
f Mortgage decree,—Mortgagee purchasing under his 

i own decrek. Execution of decree by. ' 

The cause of action giren by the lasA para but one of s. 296 of the Civil Procedure Code 
does not arise until the money has been actually pAid over to the person who ia alleged not to 
be entitled to receive the .same, and a suit brought by a person claiming to be entitled td be 

* Appeal from Appellate Decree No. 1245 of 1884, against the decree of B. L. Gupta, 
Esq., Officiating Judge of Birbfaam, ^ated the 17th of April 1884, affirming the decree of 
Baboo Manu Chaterji, Subordinate Judge of thatDistnet, dated the 96thof January 1684, 
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paid a shaeo of sale proceeds under that section and to recover the same from another to 
whom such sale proceeds have been orderded to be paid, if brought before they have been 
actually paid to such other person, is premature and should be dismissed. 

Every decree, by virtue of which money is payable, is to that extent a “decree for 
money ” within the meaning of that term as used in s 296, even though other relief may bo 
granted by the decree ; and the holder of such decree is entitled to claim rateable distribution 
of sale proceeds with holders of decrees for money only under that section. 

There is nothing in s. 295 which takes away the right from a mortgagee who h.is obtained 
a decree upon his mortgage to proceed against the propertj of his morUg.igor other than that 
subject to his mortgage. 

Thus the holder of a mortgage decree which directs that the amount be reali/.ed from tlje 
mortgaged property and from the mortgagor personally, is entitled to claim i itoable distribu¬ 
tion under that section, and is not in the hrst instance bound to proceed against his mortgage 
security and exhaust that. 

A mortg^^ee who has obtained a decree oinhis mortgage is not restricted to proceedings in 
the first instance against his mortgage security before proceeding .igamst other propertv of his 
mortgagor, but when he sells any portion of the propertv, the subject of his mortgage, and 
purchases it himself, he is bound, before he can proceed further against the mortgagor nr claim 
rateable distribution under s. 295, to prove that there is still a b.ilanco due to him, and that 
the property sold and purchased by him rcali/od a fairampunt, the more fact of the property 
having been sold at auction not being afoue sufhcicnt to prove its value, and this ought to be 
enquired into most oarofully by the Court to which an application is inade.to further execute 
the decree or to share ratoably under s 295 

The plaintiff in this case, on the 17th Falgun 1282 (28th February 1876) 
advanced the sum of Ks. 12,000 at compound t718] mterest, to two brothers, 
Harish Chunder Ghose and Panohanun Ghose, upon the securitv of certain 
immoveable property, a portion of which was situated in tlie Birbhum District, 
and the remainder in the Moorshedabad District. Tliese properties were numbered 
respectively 1 and 2 in the schedule annexed to the plaint. The amount of 
paini jama payable to the jsamindar in respect of propertv No. 1 w'as stated 
to be Rs 2,000. The mortgage was to secure the sum of Rs 16,000. 

On the 16th of November 1880 the plaintiff obtained, liy consent, a decree 
in the Judge’s Court, Birbhum, agains't FJarish Chunder Ghose and Brajendra- 
bala Dasi, the widow of Panchanun Ghose, for' the amount of inteipst and 
costs then due upon the mortgage. The decree in thaf suit was in the following 
terms “ That the suit be decreed in terms of defendant's admission: that 
plaintiff do get “Rs. 5,769-8, and interest during the pendency of the suit Rs. 62 
—total, Rs. 5,831-8, with interest at 6 per cent, per annum from this to date of 
realization from the mortgage properties and from defendants pwsonallv.” The 
total amount payable to the plaintiff under this decree including costs was 
Rs. 6,282-4-4. On the 24tb of March 1881 the clefendi^nt obtained a decree* in 
the High Court in its Ordinary Original Civil Jurisdiction against Harish 
Chunder Ghose and Brajendrabala Dasi for Rs 16,632-6-6 and costs The 
decree in this suit ordered Harish Chunder Ghoso personally* and Brajendrabala 
Dasi out of the estate of Panchanun Ghose, to pay the amount decreed. On 
the 2nd of November 1881 the plaintiff in execution of his decree sold the 
property No. 1 and purchased it himself for Rs. 1,376, and he clamed that a 
balance was still due to him under his decree* of the 16lfh November 1880. 

The defendants’ decree was transmitted under th« provisions of s 223 of 
the Civil Procedure Code to the District Court of Birbhum for execution, and 
certain immpveable properties in the District of Birbhum, viz , Lot Dhaora, and 
also a six-anna share in Bhadrapur, which had formerly belonged to Harish 
Chunder Ghose and Pauchanun Ghose joinily, and were then in tlie possession 
of Harish Chunder Ghose and Brajendrabala Dasi were attached. These pro* 
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pertiea wei’e not subject to the plaintiff’s mortgage. The plaintiff also attached 
Lot Dbaora. Subsequently he [720] applied to the Birbbum Court for a 
certificate to the District Court of Moorsbedabad for the sale of property No. 2 
and such certificate wa^ granted, and transmitted to the Moorsbedabad Court 
for execution. After the institution of the present suit this property was sold 
for Bb. 600. 

Before applying for execution to the /Moorsbedabad Court, the plaintiff, 
who had become aware of the attachment of Lot Dhaora and Bhadrapur, 
applied on the 2nd of Ootoljier 1882 to the Birbhum Court for execution of his 
decree by the sale of these properties or for a rateable distribution of the sale 
proceeds in case the properties should be sold by the decree-holder. 

On the 30th of November 1882 the defendant sold Lot Dhaora and 
Bhadrapur, and the proceeds of the sale, Bs. 9,905, were deposited in Court. 
On the 31st of March 1883 the District Judge rejected the plamtitt’s applica¬ 
tion for a rateable distribution of the sale proceeds under the defendant’s 
execution, and ordered the whole of the money deposited in Court to be 
paid to the defendant,^ and this order was affirmed on appeal by the High 
Court on the 25th June 1883. On the 3rd of July 1883 the plaintiff instituted 
the present suit, alleging that the rateable amount due to him out of 
the sum of Bs. 9,905 was Rs. 2,292-5, and pnaying for payment of this sum, 
or, if it had been drawn by the defendant, for a decree directing plaintiff to 
recover it from him , or for rateable distribution after deducting the amount 
realized by the sale of the property No. 2. 

On the Slst March 1883 the District Judge, whilst rejecting the plaintiff’s 
application for rateable distribution, passed an order that the money should not 
be then paid out to the defendant in order to-give the plaintiff an opportunity 
of contesting the validity of his order in the High Court. Whilst that order 
staying the payment of the sale proceeds to the defendant was in force, the 
plaintiff, on the 3rd July 1883, instituted this suit, and applied for and obtained 
an injunction restraining the defendant from drawing the balance claimed 
out of Court. 

The defendant in his written statement, amongst other things, alleged that 
the property No. 1, which the plaintiff had caused to be sold on the 2nd Novem¬ 
ber 1881, was worth some Rs. 40,000, and he contended that inasmuch as the 
plaintiff had himself pur-T721]cha3ed it for Rs. 1,376 under his own mortgage 
decree, his mortgage debt was extinguished, or that at all events he should not be 
allowed to further execute his decree without being made to account for the true 
value of that property. He further contended that, having regard to the factthat 
the plaintiff’s decree had been transmitted to the District Court of Moorsbedabad 
on jthe 17th July 1882 for execution, and that the decree was still in that Court 
and no certificate had befen obtained to show how far the decree had been satisfied 
by the sale of the property in that district, the plaintiff was not entitled to 
apply for execution in the ^irbhum Court, and consequently not entitled to 
maintain this suit. He further pleaded that the suit was premature, as at the 
date of its institution he had not received any portion of the sale proceeds 
which still rewained in Court, and that the suit could not be maintained under 
s. 296 of the Code of Civil Procedure. He also contended that the plaintiff’s 
decree was not within the terms of ^ihat section, not being either a decree for 
money or against the same parties as his, the defendant’s decree. 

The first Court gave the plaintiff a decree tor Rs. 2,037 1 pie, and that 
decree was upheld by the Ijower Appellate Court, the points taken and argued 
in botli Courts being substantially the same as those argued in the High Court. 

., T^e defehdant now preferred a special appeal to. the High Court. , .. 
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The Advocate-General (the Hon. O. C. Paul) Baboo Tarack Nath Sen and 
Baboo Jogeshuior Sen for the Appellant. 

Baboo Rashbehart Ghose for the Bespondent. 

The Advocate-General. —The suit is one under the provisions of s. 295 of 
the Civil Procedure Code to recover a share of sale proqeeds to which the 
plaintiff claims he is entitled, and under the provisions of the last para, but one 
of that section such suit can only be brought after the sale proceeds have been 
paid to the defendant. Here they have not-only not been paid, but the plain¬ 
tiff himself by obtaining an injunction has prevented their being paid over, 
therefore the suit is altogether premature and cannot be maintained. The 
section only gives the right of action after the money has been taken out of 
Court. The plaintiff could not [722] maintain the suit even assuming it was 
only sought to obtain a declaratory decree as the Court had no jurisdiction to 
grant such a decree in this case. 

In the next place the plaintiff has no right to claim any portion of the sale 
proceeds because his decree was not against the same judgment-debtor. 
Plaintiff’s decree was against Harish Chundor Ghose and Brajendrabala Dasi 
personally, whereas the defendant’s decree was against Haiish Chunder Ghose 
and Brajendrabala Dasi as representative of the estate of Panchanum Ghose, 
and decrees against a person in his jiersonal capacity and against him in a 
representative capacity cannot be said to be against the same judgment debtor. 
Section 295, therefore, cannot have any application. 

, Then, even assuming that the decree be considered as against the same 
judgment-debtor, the section does not apply, because'the plaintiff’s decree is 
not a “ money decree.” The words “ decree for money ”, as used in the section, 
must be construed to mean a “ decree for money simplicitcr, ” and not a decree 
for money and something more Here the plaintiff’s decree is an ordinary 
mortgage decree. The Subordinate Judge has Jield it to be a decree for money, 
but in one sense all decrees are decrees for money, and the Legislature, by using 
the expression m the way it has done in the section, must be .taken t.« have 
meant to refer to mere monev decrees as distinguished from decrees by which 
other relief is granted. The cases cited by the Subordinate Judge as establish¬ 
ing his proposition, viz , Liichnu Dai Koori v. Asnian Sing (I. L. B., 2 Cal., 
213); Banidhun Dhur v. Moheah Chunder Choxodhry (I. L. R., 9 Cal., 406); 
11 C. L. R , 565), Fiikeer Buju v. Chutiurdharce Ghotv'dhry (12 B L. R., 613 
note, 14 W. R. 209), Badha Kant Boy v Mtrza Sudafut Mahomed Khaxi (21 
\V. R,, 86), Kusto Kishoxc Dutt v. BoopUiU Dans (1. L. R., 8 Cal., 687), are 
clearly distinguishable on this point and do not support the contention tkat 
this IS a money decree within the terms of this section. See alsd Debi Charan 
V. Pirbhu Dm Bam (1. L. R., 3 All., 388). In addition it would not be equitable 
to allow the plaintiff who [723] has a mortgage decree*to proceed against the 
mortgagor personally or his other property not the subject* of the mortgage to 
the prejudice of third parties without first making^ him exhaast his mortgage 
security— Wall Muhammad v. Tuxah Ah (I. L. R., 4 AIL, 497). ^ 

Neither is the plaintiff in a position to further execute his decree to the 
prejudice of third parties or other cretiitors of the mortgagor. has already 
prior to this suit sold the equity of redemption ifi one of the mortgaged properties 
and himself purchased it at what we say was a gross .undervalue. He then 
became both mortgagor and mortgagee in respect of that property. He then 
proceeds to sell the equity of redemption in another of the mortgaged properties in 
the same manner after this suit was instituted,and by means of this injurious 
process he contrives to sell all the mortgaged property subject to his mortgage, 
purchases it himself, and then, though he has hi# security, be attempts to execute 
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his decrep for the balanoe against the mortgagor’s other property to the ^3^' 
dice of other creditors. This mode of proceeding should not be allowed, being 
contrary to the principle laid down in Nawab Azimut Alt Khany. Joivahtr 
Stngh (13 Moore's I. A., 404), and to what are now the provisions of the 
present law (see Transfer of Property Act) IV of 18S2 ss. 99 and 67). 
It has also been held by a Full Bench of the Allahabad Court— Qanga 
Sahat V. Kishen Sahai (I. L. B., 6 All., 262),—that the provisions of that 
Act can be applied to some extent. to mortgages executed before it came into 
force, and therefore the plaintiff should not be allowed to execute his decree in 
this way. See also Yakoob Ah Chowdhry v EamDoolal (13 C.L.B., 272), and 
the Tagore Law Lectures, 1875-76, p. 119. Upon all these grounds the 
judgment of the lower Courts was wrong, and the defendant is entitled to have 
the suit dismissed with costs. 

Baboo Bashbehary Ghose for the Eespondent.—This suit, which resulted in 
a decree in favour of the plaintiff on the 16th November 1880, was one for 
arrears of interest due upon the mortgage and not for the principal money 
advanced by the plaintiff, which still remains unpaid, and it was in execution of 
that decree that [734] the property No. 1 was sold and purchased by the 
plaintiff for Rs. 1,376, subject of course to the charge created by the mortgage. 
The property sold in execution of the defendant’s decree was not subject to 
any mortgage, and the plaintiff, by the mere fact of his being a secured creditor, 
was not precluded from executing bis decree against that property, or in fact 
any property belonging to the judgment-debtor. He was not restricted to 
pursuing his remedy against the mortgaged property in the first instance, and 
an unsecured creditor could not compel Inm in the first instance to realize his 
money from the mortgaged property This Court has invariably refused to compel 
a mortgagee to resort in the first instance to the mortgaged property. 

The plaintiff’s decree is a money decree within the meaning of s. 295, and 
what is known as a mortgage decree is nothing but a money decree. It never 
has been suggested that a holder of a mortgage decree has dot the same rights as 
an ordinary decree-holder. See Luchmi Dai Koori v. Asman Sing (I.L.B.,2 Gal., 
213), Purmcssuiee Dassee v, Nobin Chwider Tarim (24 W. B., 306), Huro 
Soonduree Dassee Biingshee Mohun Doss (6 W. R, Mis. 32); Fukeer Bux 
V Chuttardharec Chowdhry (12 B. L. R 513, note, 14 W. R., 209), Kalcc 
Pershad Stngh Nundee V. Baye Kishoree Dossae (19 W. R., 281) , Badha Kant 
Boy V Mirza Sudafat Mahomed Khan (21 W. R,, 86), Macpherspn on Mortgages 
(6th Bdn ) p 10. 

• The enactment of proviso a to s. 295 shows clearly that it is only intended 
to exclude a nfortgagee as such, i. e., in his capacity of mortgagee, from sharing 
in the sale proceeds, but it was never intended to exclude a mortgagor who had 
obtained a decree from fiursuing his legal remedy. Had that been intended, there 
was no necessity for* the enactment of that proviso, and it is therefore clear that 
a mortgagee in a41 other cases than that included in the proviso is entitled to 
the same benefits as are conWred on other decree-holders by the section. The 
plaintiff’s right to share is thus within the section and not excluded by the 
proviso. • 

The case of Yakosb Alt Chofvdhry v. Bam Doolal (13 C. L. R. 272) is clearly 
distinguishable from tips case. • 

[726] For the purpose of ascertaining whether the plaintiff's and the 
defendant’s decree are against the same judgment-debtor, you must look to 
what tlw claim in each suit was, and not be guided solely by the form of the 
decree —Ishan Ohunder Mitler v. Buksh Ah Soudagur (Marsh., 614). Tlie plain¬ 
tiff’s mortgage was executed by Harish Chunder Ghose and Panchanun Ghose, 
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and his suit was against the first-named and the widow of Panobanum. 
So it is clear that the estate of Panchanum Ghose was sued and intended to be 
bound by the suit, and whatever form the decree takes it must be held to be 
against the same judgment-debtors as that of the defendant, both suits, as a 
matter of fact, being against the same parties. 

The plaintiff’s suit cannot be said to be premature. Supposing the defen¬ 
dant did not choose to draw out the sale proceeds, he could defeat the plaintiff’s 
right altogether. The law gives the right of action, and the defendant 
says we cannot have a declaratory decree, therefore it “comes to this, 
that the defendant has it in his power to prevent the plaintiff availing 
himself of the right the law gives him—a state of things which no Court-of 
Equity would allow. Upon this point see Gogaram v. Kartick Chunder Singh 
(3, L. R., Sup. Vol. 1022 ; 9 W R , 514). [TOTTENHAM, J.—That case was 
upon the question whether a suit would lie or not, and not upon the question 
when it would lie.] The law says the action will lie, and there is an order 
preventing us participating in their sale proceeds , therefore our suit is in the 
nature of a suit to set aside that order, and unless brought within a year 
from the date of the order, would be barred by art 13^' sch II of the Limitation 
Act. It, therefore, lies in the hands of the defendant to defeat our action. 
[Tottenham, J.—Your suit is not to set aside the order, but is quite indepen¬ 
dent of it.] It must be taken to be one to set aside the order, otlierwise we 
could get no relief so long as the order exists. Supposing the defendant delayed 
drawing out the money for some six years, and then we sued, could he not 
plead that our suit was barred ^ 


The case of Wooma Moymee. Bnrmonya v. Bam Bnksh Chetlangee (16 W. R. 
11) is also an authority for the proposition that this suit will lie, and that the 
plaintiff is entitled to succeed 

[726] The Advocate-Geneial in reply.—The plaintiff himself stopped the 
defendant drawing out the money, and cannot therefore complain that he has 
no right of action. He would be entitled to sue at any time, and he need not 
pray to have the order set aside. He would, if successful, recover the money 
from the defendant, and the order would not affect him. 


The case of Ishan Chunder Mitterv. Buksh Alt Sovdaqur (Marsh., 614) was 
not a case of a consent decree. Here the plaintiff chose to take a decree by 
consent against the widow personally, and he cannot therefore contend that 
his decree is against the same persons as the defendants. 

The plaintiff having himself purchased the mortgaged property must satisfy 
the Court that his claim is not fully satisfied before he can be allowed to fur¬ 
ther execute his decree. It may well be that the property purchased is more 
than enough to satisfy his mortgage and all claims he' may have under it. 
See Gulah Singh v. Vemtan (I. L. R., 5 All., 342). 

In all cases where it has been held that a mortgagee can proceed against 
the person or other property of the mortgagor without first proceeding against 


• tArt 13.— 


DfiBcriptioQ of suit. 


Period of him 
tation. 


Tune (rom which period begins 
I to run. 


To alter or set aside a decision 
or order of a Civil Court in any 
proceeding other than a suit. 


One year ... 


The > date of the final decision or 
order in the ca.se by a Court competent 
to determine it finally.] 

•I____ 


1306 




11 Gal 727 


BAHT V. 


the mortgaged property, it has been upon the supposition that the' rights of 
third parties are not interfered with. Here the question is between the 
mortgagee and a third party, and therefore suoh oases do not apply. As to the 
meaning of a “ decree for money,” see the note to O’Kinealy’s Code of Civil 
Ihrooedure, p. 291. In the old Act the words used in s. 271 was “ decree ” not 
“ decree for money.” 

Cur ad vult. 

The Judgment of the High Court (TbTTENHAM and Agnew, JJ.) was 
delivered by » 

A^neWf J., who, after stating the facts, proceeded —The first ground of 
appeal taken before us was, that the suit is premature. The suit is based on 
the provisions contained in the last paragraph but one of s. 295 of the Civil 
Procedure Code. 

That section provides for the rateable distribution of assets among 
holders of decrees for money, and the‘paragraph in question provides that, 
" if all or any of such assets be paid to a [727] person not entitled to 
receive the same, any person so entitled may sue such person to compel him to 
refund the assets ” It is contended tor the defendant, that as the amount 
sued for has admittedly not come to his hands, the suit cannot lie, as he cannot 
be called upon to “ refund ” what he has never received ; that the cause of 
action arises upon the receipt of assets by the person alleged not to be so entitled 
to receive them ; and that when assets have not been received thei'e can 
be no refund. For the plaintiff it was argued, on the authority of Goqaram v. 
Kartick Chunder Sttigh (B. L. R, Sup. Vol, 1022,9 W. R„ 514) and Wooma 
Moyee Burmonya v. BafA Buksh CheMangee (16 W. R., 11), that it is necessary 
in such a suit as this to set aside the order of the Court directing the payment 
of the money , that unless the suit is brought within one year from the date of 
suoh order it will be barred under art. 13, sch. II of the Limitation Act, which 
provides a period of one year for a suit to alter or set aside a decision or order of 
a Civil Court in any proceeding other than a suit, such period to be calculated 
from th^ date of the decision or order sought to be set aside, and that, if the defen¬ 
dant’s contention is correct, it would be in the power of any person to whom assets 
have been wrongfully ordered to be paid, by refraining from drawing the money 
out of Court, to debar the^pelson entitled to the assets from his remedy. In 
the first place no persop would be allowed to avail himself of the plea of 
limitation under such circumstances, for that would be to allow him to^ benefit 
himself by his own wrong , in the next place, it was by the plaintiff’s own act 
that the defendant was prevented from drawing the money in suit out of Court. 
Th6 words of the section are clear, and we are bound to give them their ordinary 
meaning. The'section says that a person entitled to assets paid to another not 
entitled to receive them ^may sue such person to compel him to refund. The 
cause of action does qot* therefore, arise until the money is paid, and we think 
that this suit is premature and must be dismissed for that reason. 

The next grotind of appejil is based on the first paragraph of [728] s. 295 
which provides that, “ whenever assets are realised by sale or otherwise in 
eateoution of a decree, and more persons than one have prior to the realization 
applied to thb Court by which such assets are held for execution of decrees for 
money against the same ]udgmen*t-debtor and have not obtained satisfaction 
thereof, the assets, after,^ deducting the costs of the realization, shall be divided 
rateaUy among all suoh persons.” 

The decree in the plaintiff’s suit on his mortgage was against Harish 
Ghundw Ghose and Brajendrabala Dasi " personally,” and the decree in the 
defendant’s suit directed Harish Chunder Ghose personally and Brajendrabala 
Pasi out of the estate of Panchahun Ghose to pay the amount doored, and it 
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is argued tljiat decrees against a defendant personally and against the same 
defendant in a representative capacity, are not decrees against the same judg- 
ment-debto;:,” and that therefore the plaintiff is not entitled to ask for a rateable 
distribution of assets between himself and the defendant. As we are of 
opinion that the suit must be dismissed as premature, it is not necessary to 
decide this point, but, if it was necessaiy, we should decide it in favour of the 
plaintiff. 

The last ground of appeal which was relied upon was as to the meaning of 
the words “decrees for money” in s. 295 It was argued for the defendant 
that a mortgage decree is not a “ decree for mone-^ ” within the meaning of the 
section, but that the only decrees included in those words are decrees for money 
stmphciter ; and that, although a mortgage decree sounds in money, it is not a 
“ decree for money ” unless the mortgagee abandons his lien ' upon the mort¬ 
gaged property. It is further argued that, if he does not abandon his lien, be is 
bound in equity to proceed against the mortgaged property m the first instance, 
and exhaust that before proceeding against the mortgagor’s other property ; and 
that the English rule that a mortgagee may proceed on all his remedies at 
once does not apply in this country. 

Now, under an ordinary mortgage decree, the mortgagee is entitled, if he 
cannot obtain satisfaction from the mortgaged property, to take out execution in 
the same suit against other propeity of the mortgagor. It is not necessary that 
he should [729j bring a fresh suit for the balance. Then, is theiie anything in the 
section to take away this right of the mortgagee to obtain satisfaction against other 
property of the mortgagor when there are other creditors The section 
provides that, “ whenever assets are realized by sale oi* otherwise in execution of 
a decree, and more persons than one have, prior to the realization, applied to 
the Court by which such assets are held, for execution of decrees for money 
against the same judgment-debtor, and have not obtained satisfaction thereof, 
the assets, after deducting the costs of the realization, shall be divided rateably 
among all such persons.” Formerly the first attaching creditor was allowed 
to pay himself out of the proceeds of sale of property which Jie had attached 
to the exclusion ot other attaching creditors. That has been done away with, 
and the rule now is, that all attaching creditors shall share rateably. Then 
the section provides that, when property is sold subject to a mortgage, the 
mortgagee as such shall not be entitled to share in any surplus. The reason 
for this is, that in such a case the mortgagee is secured, and he cannot be 
entitled to mqj’e than his principal, interest and costs Then the section 
provides for the sale of mortgaged jiroperty free from tlie mortgage, and for 
the distribution of the proceeds of sale when the mortgaged property is solfl in 
execution for the discharge of the mortgage * 

The object of the section appears to us to be to provide for the rateable dis¬ 
tribution of the assets of a judgment-debtor among all persons who have obtained 
decrees ordering the payment of money to them from ‘the judgment-debtor; 
and the fact that a person, who has obtained suc^ a decree, ttlso holds security, 
or is entitled to any other relief under the decree is immaterial. There is, 
therefore, we think nothing in the section which takes away the right of a 
mortgagee, who has obtained a decree upon his mortgage, to proceed in the 
same suit against property of the mortgagor ftot subject to the mortgage when 
there are other creditors—nothing which sjiows that the only persons entitled 
to share rateably in the proceeds of sale of property sold in execution of a 
decree are those who have obtained decrees for money only. We think, there¬ 
fore, that every decree, by virtue of which money ts payable, is to that extent 
a “ decree for money,” within [73i)] the meaning of the section, even though 
other relief may be granted by the decree; and that the holder of such a decree 
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is entitled to claim rateable distribution with holders of decrees for nnoney only. 
If it were not so, and if the holder of a mortgage decree, or of any decree under 
which money was payable and other relief granted, was held not to be the 
holder of a decree for money, this result would apparently follow, that before 
he could claim rateable distribution he would be obliged to sue again for his 
money only. This could hardly have been the intention of the Legislature. 

The next question is, whether a mortgagee is bound in equity to proceed 
in the first instance against the mortgaged property, and to exhaust that, before 
he can claim to come in and share rateably with other creditors. We have not 
been referred to any authority for this proposition, and we do not know of any 
reason why the English rule that a mortgagee may proceed on all his remedies 
at once shoud not be applied in this country. But it is clear that when a 
mortgagee has sold any portion of the mortgaged property under his decree, and 
has purchased it himself, he is bound, before he can proceed further against 
the mortgagor, to prove that there is still a balance due to him, and that the 
property sold realized a fair amount, and this ought to be enquired into most 
carefully by the Court to which the application to share rateably is made. 
The mere fact that the property was purchased at auction is not alone sufficient 
to prove its value, where the mortgagee himself is the purchaser. It would 
manifestly be inequitable tb allow a mortgagee to buy in the mortgaged 
property at auction for a sum far below its real value, and then to go on 
against other property of the mortgagor to the injury of other creditors. In 
this case no inquiry seems to have been made as to the value of the mortgaged 
property. The Munsif merely says • “ There is nothing in ttie record or in the 
conduct of the parties which goes to prove that the properties fetched inadequate 
and unfair prices, or that the sale benefited the debtors.” And the District Judge 
does not refer to the point at all The defendant, in his written statement, 
alleged that the property No. 1 was worth Rs.40,000 at least, and the lower Courts 
should have raised an issue upon this and have enquired [731] into the value. 
We think, apart from this, that there is matter upon the record, and 
upon thU plaintiff’s own case, which shows that this property was sold 
for far less than its real value. The amount of patm jama payable to the 
zamindar in respect of the property is stated in the schedule to be Bs. 2,000. 
Taking the property at ten years purchase, a very low valuation, it appears 
to be worth at least Bs.^ 20,000, that is to say, more than sufficient to 
cover the whole of the plaintiff’s claim for principal, interest, and costs. 
Moreover, the mortgage was for Bs. 15,000 at compound interest. Bs. 12,000 
was only actually advanced’, but it is not likely that the plaintiff agreed to 
advance Bs. 15,000 at compound interest upon property which, according to 
his case now, was worth only between Bs. 16,000 and Bs. 17,000. If we had 
not been of opinion that the suit must be dismissed upon the grounds already 
stated, we should hay^ sent it back to the Munsif for enquiry as to the value 
of the property. The appeal is allowed with costs and the suit is dismissed. 

* Appeal allowed. 


MOTB8. 

i I. NAICURE OF SUIT UNDER SEOTlbN S98 (SECTION 78, G.P.C. IMS)— 

It has been held that ..a suit undef the last para, but one of section 296 of the Civil 
Prooedure Coda, 1882 ( . section 73, Civil Procedure Code, 1908), is a suit for money had and 
received, and that the period of limitation is three years from the date of the receipt of the 
assets by the defendant —see 23 All., 313, 822 :28 I. A. 203 : 7 M. L. J, 277 As to euitf 
for declaration that a rival decree is collusive, see 3 C. ti. J. 385, 
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II. HOBBY DEOREB— 

The view taken m this case (11 Cal., 718) has been followed by the Madras High Court 
and it has been held that a decree directing a sale of the mortgaged property m default of 
payment of money, is a money decree within the meaning ol section 295. See 20 Mad., 
107 : 28 Mad., >224 (a case under section 230 of the Code of 1882); 28 Mad., 473 (F.B.) : 15 
M. Li J«, 126 (a case under section 258 of the Code of 1882). 

But the Calcutta High Court bolds in its later decisions that a decree which directs the 
sale of the hypothecated property in default of payment of money, is not a decree for the 
payment of money within the meaning of section 295, unless it renders tHo mortgagor also 
personally liable. See 26 Cal., 680, 27 Cal., 285, (1913) 20 f.C., 829.17 C.W.N., 1039 (mort¬ 
gagee required to exhaust bis security first). 

The Allahabad High Court takes the same view as the later decisions of the’ Calcutta 
High Court—see 16 All., 418,22 All., 401; also see 10 All., 35. 

Statutory Provision — 

The conflict must now be deemed set at,rest, in view of the language of Or. 21, rule 20, 
which shows that a decree for sale in enforcement of a mortgage cannot be generally treated 
as a decree for the payment of money, thereby practically giving effect to the later Calcutta 
and Allahabad decisions. * 

III. (HORTOAOEE) DECREE-HOLDER-EXECUTlON-PURCHASER— 

This case must be deemed overruled in so far as it lays down that a mortgagee who has 
obtained a mortgage decree and after obtaining leave to bid at the sale held in execution of 
such decree has become the purchaser, stands in a fiduciary po.sition towards his mortgagor. 
For it has been held by the Privy Council that leave to bid puts an end to the disability of the 
mortgagee and puts him in the same position .is any independent purchaser See 16 Gal., 
682 (P.C.) ; 16 Cal., 132 , 19 Cal , 4 , 18 Mad , 163 , 24 Mad , fl6 , 18 All., 31 ; 22 All., 284 , 
24 Mad., 85.1 
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APPELLATE dlVlL. 

The 3rd June, 1H85. 

Present• 

Mr. Justice Pbinsep and Mr Jusmce Grant. 

Mathura Das.Judgment-debtor 

versus 

Nathuni Lall Mahta and another.Decree-holders.’ 


Sal£ tn execiUtofi of decree—Ctvil Procedure Cod« (Act X.JV of 188^), 
ss. 394, all—Decree-holder bidding at sfib. wiihouP permission 
of the Court—Substantial injury. , 

Under the terms of s. 294 of the Civil Procedure Code, it is discretionauy with the Court 
to set aside an execution sale at which the decree-hnlder has bni and purchased without first 
obtaining permission from the Court so to do; and in dealing with such a case, the Courts, 
although considenng the matter as an irregularity in the'conduct of the sale, will not 
interfere with the sale, unless it can be shown that the judgment-debtor has suffered some 
substantial injury arising from such irregularity. • 

• Appeal from Order Ho. 420 of 1884 against th^oT<*er Baboo Ram Porshad, Subor- 
diaate Judge of TiiRfeot, dated the 13th of Noyembej lS8i 
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QB tho }.6th ,JuDe 1884 the right, title and interest of one Mathura Da* in 
(a^rtain, niouzabs. was put up .for sale in execution of a decree for Bs. 19,4^ 
obfiainad against him by Natbuni Lall Mahta and others. At this sale the 
decree-holders themselves. C782J purchased the mouzahs in question for a sum 
of Es. 14,550. They, however, had not obtained from the Court permission to 
bid at the sale. 

The judgment-debtor applied under s. 311 of the Code of Civil Procedure 
to have this ^ale set aside on the grounds (1) that the sale proclamation had 
not been properly made,/2) that the property had been sold at a veiy low 
price, it being worth over two lakhs six thousand, exclusive of a pucca house 
worth another lakh of rupees , (3) that the decree-holders had not obtained the 
permission to bid at the sale. 

The Subordinate Judge found that the sale proclamation had been properly 
posted and published , that the small price bid for the property could not 
therefore be said to be due to want of notice of the sale, but was probably due to 
the fact that these very mouzahs were also advertized for sale in satisfaction 
of a decree for eight lakhs of rupees obtained against the judgment-debtor by 
the Maharajah of Durbungah , and that, although the decree-holders had not 
obtained permission to bid at the sale, under the circumstances of the case it 
did not seem proper, the judgment-debtor having suli'ered no substantial injury 
from the irregult^rity, to set aside the sale merely for this reason, he, there¬ 
fore, disallowed the objections and held the sale to be good. 

The judgment-debtor appealed to the High Court on, amongst others, the 
ground that the decree-holders having bid and purchased without the permis¬ 
sion of the Court, the sale ought to be set aside. 

Baboo Umakali Mukerjee for the i^ppellant. 

Baboo Mohcsh Chunder Chowdhry and Baboo Saligiani Singh for the 
Respondents. 

The OrdOF o‘f the Court (Pbinsep and Grant, JJ.) was as follows 

Under the terms of the third para, of s. 294 of the Code, it is discretionary 
with the Court of execution to Set aside a sale in which the decree-holder has 
purchased without the permission of the Court having been first obtained. In 
dealing with such a mattW, which we regard as an irregularity in conducting 
the sale, it should be taken into consideration whether any substantial L733] 
injury has resulted, that is to say, whether, by reason of the decree- 
holdOr being the purchaser without permission of the Court previously obtain¬ 
ed, an inadequate price has been realized at the sale. The judgment-debtor, 
appellant, has been unable to show us that the judgment of the lower Court, 
in holding that there lyas no such substantial injury, is incorrect. There are 
other irregulaiities alleged by the appellant in publishing the proclamations; 
but it is unnecessaiV to oonsidpr them having regard to the finding that no 
substantial injury has j-esulted at the sale. 

The appeal is dismissed with costs. 

‘ Appeal dismissed. 


^ HOTES. 

[ DEOREB.HOI.DER BIDDINQ AT SALE WITHOUT LEAVE OF COURT—EFFECT— 

The words the Court mai'V ,^if it thinks fit, set abide the sale,” show that a purchase by 
the decree-holder without pcrmisMon is not ipso facto void ; such purchase is valid until it is 
set aside—-see 11 Bom., 68S ; 21 Cal , 564 (558) 
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SjOBSTi^llTIlL INJURY NSCEBRARY. 

In determining whether the sale should be set aside, the Ckiurt should have r^ard to 
the adequacy of the price. If the price is inadequate or any other substantia] injury u 
made out, the sale can be set aside even after its confirmation, see 32 Mad., 242. 

ONE DEGREE—HOLDER OBTAINING LEAVE AND PURCHABINO. 

It has been held in a recent decision that, where ohe of several joint decree-holders 
applied for execution on behalf of his co-decrce-holdors and afterwards obtained leave for 
himself to bid and purchased the property, the purchase-money being equal to his share of 
the decree amount, the Uo-docree-holders wore entitled to recover their share* of the property 
purchased, see 33 All., 563.11 Ind. Gas., 517 (F B ).] * 


[ 11 Cal. 788 ] 

APPELLATE CIVIL. 

The 2‘iid June, 1885 
Present. 

Mr. Justice Prinsep and Mr. Justice Grant. 

Guru Persha(3 Singh and another, mirtbrs represented by their mother 


Sunderbasi Koer and another.Plaintids 

versus 

Gossain Munraj Puri and another.Defendants. 


Minors— Practice — Guardian — Parties—Next friend—Married woman-- 
Civil Procedure Code (Act XIV of 1882), s 457. 

In a suit brought by minor sons against their father, their mother cannot act as next 
friend 

This was a suit by Guru Pershad Singh and Thakoor Pershad Singh, 
trtinor sons of Jhika Singh (through their mother and guardian Mifbsamut 
Sunderbasi Koer), and their mother Sunderbasi Koer against the said Jhika 
Singh and Gossain Munraj Puri, the latter being a person to whom certain 
property was mortgaged by Jhika Singh. The* plaintiffs and the defendant 
Jhika Singh formed a joint and undivided Hindi^ family governed by the 
Mitakshara law. 

The plaintiffs alleged that the mortgaged property was the ancestral pro¬ 
perty of the family, which the defendant Jhika Singh, a vagabond and a 
spendthrift, had mortgaged for the purpose of raising money to sjpend in intoxi¬ 
cating drinks, and licentious pleasures The Subordinate Judge disbelieved the 
t7S4] evidence and dismissed the plaintiffs’ suit with costs. The plaintiff's 
appealed to the High Court. At the hearing an objection, was taken that the 
mother of the minors could not be their guardian for the purposes of the suit, 
and that the proceedings were bad ab initio. • 

Baboo Karuna Stiidhu Mookeijee for the Appellants . 

Baboo Kishort Lai Goswami for the Respondents. ^ 

The Judgment of the High Court (Rrinsep and Grant, JJ.) was 
delivered by 

PrinBePi J. —This suit has been brought by two* minors represented by 
their mother, and by the mother herself, against their father, and one who 
has obtained a decree against him, to obtain the exemption their shares in 

* Appeal from Original Decree No. 61 of 1884, against the decree of Barboo Dinesfa 
Ghunder Bai, Bai Bahadur, Subordihate Judge of Gya. dated the 20th of Decemberr 1883. 
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certain ancestral property from tale in eseoutaoei of that decree. 

been distnissM by the Court of First Instance, and the ^aintififs ate the 

appellants. 

An objaction has been tidcen before us for the first time that, w 
the parson appointed to be guardian of the minors for the purposes of this 
suit is their mother, a married woman, they are not properly represented, and 
the proceedings are bad ab initio. 

The terries of s. 45? of the Code of Civil Procedure are clear in declaring 
that no married woman pan be so appointed.” 

It might, therefore, happen that if the minors were unsuccessful in the 
present litigalriou, when they come of age they would claim the right to sue 
again, on the ground that they were not bound by any of these proceedings, 
which were not taken before by one properly representing them; and they 
might also claim to be exempted from all costs incurred in this suit. 

The objection should have been raised in the first Court, but the Subordi¬ 
nate Court should, without any objection being made by the defendant, have 
taken notice of it, although the matter was one which might readily escape his 
observation. The fact that the case has proceeded so far cannot affect our 
action except in the matter of posts, for the defendants clearly should not 
obtain costa for proceedings unnecessarily taken when they 'were partly to 
blame for the result. 

[735] We'must, therefore, declare the proceedings to be null and void so 
far as the minors are concerned. 

We have, , however.‘to consider the case of the other plaintiff, the mother. 
Having regard to her position in the matter under litigation, the comparatively 
small interest that she individually represents, and the confusion which would 
result in a suit brought by her alone, if indeed that were possible in the absence 
of the minor sons as parties to it, and on this point we would express no 
opinion, we think that we should allow her to withdraw from it with liberty to 
bring » fresh stjiit. The plaint will be returned. We allow no costs in this or 
the lower Court. 

Judgment for defendants. 


NOTES. 

1 1. MASRIED WOMAN A« NEXT FRIEND OF A MINOR— 

Under the Clode of 1882, a married woman could be appointed as the next friend of a 
minor in a suit. fThe view taken in 11 Cal , 733, was overrulad by a Full Bench of that 
Court in 17 Cal., 488 (F B ). * 

II. MARRIED WOMAN'AB GUARDIAN AD LITEM OF A MINOR— 

Under thaCode of 1882, section 457, a married woman could not be appointed as the 
guardian ad htem of a mi^or defendant. If the minor was so represented, the whole proceed¬ 
ings should be set asido^is null and voiA See 6 G. L. J., 36 ; 2.S All., 459. 

BTATDARV GHANGJ^. 

Under Order 82, rule 4, sub-rule 1, a ma.rried woman’s disability in this matter is com¬ 
pletely removed and she may be appointed the next friend as well as the guardian ad htem 
of » minor.] 
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BBOJESHW^BI DASI V. GUBOO CHUBN DAS [1885] ‘ IL.R, <1 Cal* Wt 

[UCal. 78d] 

APPELXiATE CIVIL. 

The 28th August, 1885. 

Present: 

Mr. Justice Prinsep anu Mb. Justice Grant. 

In the matter of Brojeshwari Dasi.Defendadt 

versus * 

Guroo Churn Das.Plaintiff." 

Civil Procedure Code {Act XIV of 1882), s. 561 — Cross-appeal—Eespondent 
cross-appealtnq in formA, pauperis 

A plaintiff who has obtained leave to sue tn forma pauperis, and has been successful m 
obtaining a decree for a portion of his claim, but has failed as to the other portion, is not 
entitled, on an appeal by the defendant, to be heard tn forma pauperis on cross-appeal as to 
the portion of his claim decided against him in the lower Court. 

One Guroo Churn Das brought a suit Against his motherone Brojeshwari 
Dasi, tn formd puperts to recover certain moveable and immoveable property 
which he alleged belonged to him by right of inheritance. • This suit was 
valued at Bs. 25,955, and in it the plaintiff obtained a decree for the immoveable 
• property, but his claim to the moveable property was dismissed for want of 
evidence., * 

The defendant appealed to the High Court against the decree, and prior to 
the hearing of the appeal (and within time) Guroo £736] Churn Das appeared 
before the Deputy Eegistrar to file a cross appeal tn forma pauperis, with 
regard to the part of the decree which dealt with the moveable property. 

The Deputy Registrar, being of opinion that there was no provision in the 
Code for cross objections being heard tn forma pauperis, submitted the matter 
to the Court with the following remarks .— 

" This is a memorandum of objections under s. 561 of the Civil Procedure 
Code, presented by the respondent in forma pauperis. It is valued at 
Rs. 8,125, indicating an advalorem fee of Rs. 405. The Code provides for 
pauper plaintiffs and pauper appellants [see Chs. XXVI and XLIV), but makes 
no provision for pauper defendants or respondents. It is a question whether 
the memorandum of objections engrossed on plain paper can be admitted. *Oti 
a similar reference made by me in 1868, viz , Bashomonee Dossee v. Chotodhry 
Jurmojoy Mullick (9 W. R., 356), Mr. Justice Jackson held as follows;—‘ I 
think at present that there is no reservation in favour* of pauper respondents 
[see note (e) to article 11 of schedule B annexed to Act XXVI of 1867]; but 
that the party desiring to object, must, if he desjjres to be heard as a pauper, 
file a cross-appeal. This, however, need not prevent the,objection being filed, 
as the law only provides that the Court should not hear till the stamp duty is 
paid ; and therefore it is at the hearing that the question will have*to be raised.' 

“ It does not appear from the judgment that waS afterwards passed on 
the appeal to which the cross objection relates, that the question was either 
raised at the hearing or decided. See Chowdry Junmenjoy Mullick v. Basmoyee 
D ossee (10 W. B.. 309).__,_ 

*Giyil Order No. 1322, on Deputy Registrar’s report on memorandum of ob}«!tions m 
appeal from Original Decree, No. 384 of 1885. , 
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I.L.R. i l CaL 737 In re RAJENDRO GHUNDE BOY CHOWDHRY &c. [1885] 

*' The metziorandum of objections will, it is presumed, have, with reference 
to 8. 16 of the Court Fees Act, to be admitted; but it will not be heard until 
the respondent shall have paid the additional fee which would have been 
payable had the appeal comprised the part of the decision objected to.” 

Baboo Joy Gobtnd Shome for the Petitioner. 

[787] The Court (Prinsep and Grant, JJ.) passed the following 
order:— 

We have no power to remit the stamp duty in the matter. 

Application refused. 

[Note.—S ee, however, Shoshi Buahan Chnnd v. Orish Chunder Talookdar, ante 
p. G94, and Doorgah Churn Doss v. Nittokalh Dossee, 1. L. R., 6 Cal., 819.] 


NOTES. 

i See also 8 Mad., 214,1 ^om., 75 ; 1 N.L.R , 33. ] 

[ 11 Gal. 787 ] 

CKIMINAL REVISION. 

The 20th July, ISSfi 
Present■ 

Mr. Justice Prinsep and Mr. Justice Grant. 

In the matter of the petition of Rajendro Chunder Roy Chowdhry 

and another. ’’ 

Recognizance to keep the peace—Power of a District Magistrate to call on a 
person residing in another district to furnish security—Criminal 
' Procedure Code (Act X of 1882), s. 107 — Procedure. 

The provi.sions of a 107 of Act X of 1882 do not empower a Magistrate to issue process 
on persons not residing within the limits of his district. 

The proper course for a Magistrate to pursue, where he believes that certain persons 
who are resident beyond the limits of his district are likely to commit a breach of the peace 
within hia district, is to cau^c information of the fact to bo given to the Magistrate within 
whose district such persons reside, and to produce evidence m support of auoh view, in order 
that proceedings may be taken against them by a Court which has jurisdiction, 

RaJendho Chunder Roy Chowdhry and Mobima Chunder Roy Chowdhry, 
two zamindars, residents o\ Furreedpore, holding property both in Backergunge 
and Furreedpore, managed by agents, were called upon by the Joint Magistrate 
of Backergunge to shpw cause why they should not be bound over to keep the 
peace for one year, by entering into a recognizance bond with sureties for 
Rs. 20,000. * • 

The Joint Magisitrate found that these persons were likely to commit a 
breach of th^ peace in the district of Backergunge, and ordered them each to 
execute a bond with sureties to t];ie amount of Rs. 5,000 to keep the peace 
for cme year. The zariiindars applied to the High Court to have the order set 
C78SJ aside on the ground that, aslihey were residents of Furreedpore, the Joint 
Magistrate of Backergunge had acted without jurisdiction in binding them down 
to keep the peace. This objection was also taken before the Joint Magistrate. 

* Gnminal Revision Case No. 260 of 1665, against the order passed by Mr. L. P. Sherris, 
Joint Magistrate o{ Backergunge, date^ the 16th of May 1885. 
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BAM CHAND DUTT V. MOSAI SANTAL [1886] l.L.R. 11 Cal. 739 


Baboo Doorga Mohun Dass for the Petitioner. 

Baboo Ghundet Kant Sen for the other side. 

The Judgment of the Court (Pbinsbp and GRANT, JJ.) was delivered by 

Ppinsep, J. —The order binding over the petitioners to keep the peace 
must be set aside. It appears that these persons were not within the jurisdic¬ 
tion of the Magistrate of Backergunge, but that they were within the jurisdic¬ 
tion of the Magistrate of Furreedpore, and it has been found that they are likely 
to commit a breach of the peace within the distnet of Backergunge*. Under such 
circumstances, as held by a Full Bench of the Allalfebad High Court in the case 
of Joy Prokash Lall (I. L R., 6 All, 26) and several decisions of this Court, 
these persona cannot be bound over by the Magistrate of Backergunge. The pro¬ 
per course for him to take, if he thinks there is evidence that they are likely to 
commit a breach of the peace within the district of Backergunge, is to have 
information laid before the Magistrate of Furreedpore, and have evidence in 
support thereof forthcoming, so that proceedings may be taken by a Court of 
competent jurisdiction. 

. Otder set aside 


NOTESv 

C POWER OF A MAGISTRATE TO CALL ON A PERSON RESIDING IN ANOTHER DIS¬ 
TRICT TO FURNISH SECURITY - 

The terms of section 407 do not authorisse a Magistrate to bind over a person not residing 
within the limits of his district See 6 All., ‘26 (F B ), ‘2S Bom , 3‘2 , 14 All , 49,1‘2 Oal., 
133. 

Temporary renxdence sufficient to give juri'^diction — 

It has been held that if during the tempoiary residciuxi of the .iccusod he commits any 
act likely to cause a breach of the peace, a Magistrate has jurisdiction, although the accused 
permaiientls or habituallv reKides m another district See ‘24 Cal , 344 1 C W N , 1‘29 J 


[it Cal 788 ] 

APPELLATE CIVIL 

The loth July, 1886 
Present • 

Mr. Justioe Tottenham and Mr Justice Agnkw 


Ram Chand Dutt .Defendant 

ver<>us 

Mosai Santal .... Plaintiff* 

Sniall Cause Court, Mofusstl -Act XI of 1806, G— Jurisdiction—Suit for 
refund of rent voluntarily paid to a wrong person. 

A MofusBil Court of Small Causes has no juri sdiction under ». 6 of Agt XI of IHlift to 
entertain a suit for a refund of money paid as rent,,in which it is found that the paYmeiit 
was made to a wrong person voluntarily, and under no mistake as to that person being 
entitled to receive it, but with the object of defraudSng an internfbdiate tenure-holdei 

C739] The plaintiff brought a suit in the Midnapore Court of Small Causes to 
recover from the defendant a sum of money which be alleged he had paid to 

• Civil Rule No. 1885 agamst an order passed by Baboo Behan Lai Mullick, Judge 

of the Court of Small Causes at Midnapore, dated thedOth of January’ 1885. 


egOAIi.—165 
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the defendant under duress. It appeared from the proceedings in the Small 
Cause Court that the defendant admitted the receipt of the money, but alleged 
that the plaintiff was bis tenant, and that no duress was used; and contended 
that the Court had no jurisdiction over the case under s. 6 of Act XI of 1865. 
The plaintiff, on the other hand, alleged that he was not a tenant of the defen¬ 
dant’s, but of an intermediate tenure-holder. The Judge of the Small Cause 
Court held on the merits of the case that the intermediate tenure-holder was 
the landlord of the plaintiff, and tliat therefore the defendant was not entitled 
to collect rent from the plaintiff , that no duress had been used when the pay¬ 
ment was made, but that 'the payment was made voluntarily and under no 
mistake, probably with the intention of defrauding the intermediate tenure- 
holder, and he therefore ordered the defendant to refund the sum paid. On 
the question of jurisdietion he held that the case of Collector of Cawnpore v. 
Kedart (I. L B , 4 All , 19) was a .sufficient authority to show that a Small 
Cause Court had jurisdiction over such a. suit 

The defendant then applied to the High Court to have the order of the 
Small Cause Court set aside, on the ground that the Court had no jurisdiction 
to hear the case, it not being one cognizable by a Court of Small Causes; and 
on the 13th April 1885 a rule ji'.s? was granted by Tottenham and GhosE, JJ,, 
calling upon the plaintiff to siiow' cause why the order of the Small Cause 
Court should not be set aside. 

Mr. Doss and Baboo Ckunder Kanta Sen in support of the rule 

Baboo Bhoham Cha7an Dutt showed cause. 

The Order of the Court (Tottenham and Agnew, JJ.) was as follows.— 

It appears to us that this rule must be made absolute The suit in 
question was not such as is cognizable by a Small Cause Court It does not 
appear to come within the description given in s 6 of Act XI of 1865 of suits 
cognizable by Courts of Small Causes Baboo Bhohnui CliaranDuU, who appear¬ 
ed to show cause against therule, argued that the suit was practically for damages. 
C740} The plaint did not purport to be for damages, although the plaintiff did 
allege that the money had been obtained from him by force Had that been 
so, possibly we might have held that the suit was for damages. But even if 
the Small Cause Court had jurisdiction to entertain the suit under the mis¬ 
apprehension that it was for damages, it had no juiisdiction to grant a decree 
when it had ascertained-on trial what the facts really were The facts found 
and set out in the judgment of the Court below aie quite sufficient to show 
that,that Court had no jurisdiction to grant a decree The Court expressly 
fouftd that the money paid to the defendant by way of rent by the plaintiff 
was not extorte'd by force or^duress. It found also that it was not paid to the 
defendant under any rnistake as to his being entitled to receive it. On the 
contrary it found tha^ the payment was made voluntarily, that it was made 
with the full knowledge that the defendant had no right to the money; and 
that it was probably made mkorder to defraud intermediate holders who were 
entitled to the rents . That being so, if the plaintiff in this suit was entitled 
to recover the nione\ at all, he could not recover it in the Court of Small 
Causes. 

The rule must be made absolute with costs. 

“ * Buie absolute. 
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BYJKATH &C U. GRAHAM &ii LI886J l.L.R. 11 Cal. Til 

[ 11 Cal. 7i0 ] 

ORIGINAL CIVIL 

The 81st Augtcst, 1&86 
Present. 

Mr Justice Pigot 

Byjnath and others.Piaintiffs 

versus 

Graham and others.Defendants.* 

Appeal to Pnvy Council—Amount undo Bs 10,U00—CivtL Piocedure Code 
(Act XIV of 18H2), SA. 595,Ji9b, 000—Appealable value. 

Leave to appeal to Her Alajcsty iii Council granted m one of six suits directed to be 
heard together, although the amount involved in such suit was under the appealable value , 
there being an important question of law.ywhich did noL arise 111 tho hvo other suits, the suit, 
however, involving other questions of law eominon to all tho six suits , |sucli ’suits having 
been, by agreement of counsel, heaid upon tho same evidence, and concluded .by the same 
judgment, five of such suits being appc.iLi ble .n, ot light, and the aggiegate amount m the 
SIX suits being considoiably more than the appealable value , 

[741] This was an apphcatiou foi leave to ajipeal to Her Majesty in Council 
m one of six suits directed to lie lieaul togethei, arising out of the bank¬ 
ruptcy of Carolambus Tambaci and Sons, merchant!) and agents, for the sale 
of piece-goods, carrying on iiusiness in England, Calcutta, and elsewhere. 

These suits all raised questions as to tlie title to goods in Tambaci’s 
godown in Calcutta, at the date ol tho bankruptcy, as to the title to goods 
which had ariived at Calcutta hv sea, hut fiad not been actually delivered , 
and as to the right to call foi an account in respect of other goods jireviously 
sold and accounted for. • * 

The particular suit in which tne application was made was brought by 
the plaintiffs who were the banians ol the, hi in of Tambaci and Sons at 
Calcutta for a declaration that they weie entitled to a lien upon 55 bales of 
piece-goods marked P T and Co , which had been shipped by the steamer 
Kmght of St. Patrick, and consigned for sale by Peacock, Alollison and Co , of 
Manchester, to tambaci and 80ns in Calcutta, and whicli had arrived in Calcutta, 
on the 14th September ]88'2, previously to the date on which CarolambuB 
Tambaci had suspended payment, vi/ , tho 27th September 1882 The bills of 
lading of these goods had been endoised over to the banians who claimed them 
as security for advances made by them to the farm of. Tambaci and Sons, not 
specifically against the goods, but geneially uudei the terms of their banianship 
agreement,and prayed for tho deliveiy to them of these ba^es, for an injunc¬ 
tion and other incidental relief Tlie delendanSs claimed these 55 bales as 
agents for Peacock, Mollison and Co , stating that they had been consigned 
to them on the express terms that the piocecds of sale should jje remitted to 
Manchester, and specially appropriated tc^ meet their drafts against the 
shipment, and further that Tambaci and Sons had fio power to pledge the 
goods, or deal with the bills of lading regaifiing them » 

The other five suits were hi ought by Peacock, Mollison and Co., and 
other persons claiming as vendois or consignees'against the banians for a 

* Application in Ongmal Suit No. 552 of 1882, decided bv Mr Justice CUNNINOHAMSand 
Mr.< Justice WILSON, on the 2nd March 1885. • 
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declaration of their rights over certain other goods in the godowns of Tambioi 
and Sons at Calcutta, as above stated. 

[742] In the course of these suits certain commissions were issued to 
England for the purpose of obtaining evidence, and it was agreed by counsel 
on both sides that all this evidence taken under commission should be 
received as evidence in all the suits at the hearing before the High Court 
in Calcutta; and at the hearing in this Court it was further agreed by‘arrange¬ 
ment of counsel, that the evidence taken in the suit of Byjnath v. 
Graham should be evidence in all the suits. Borne evidence was, however, 
given separately in some of 'the suits, but the general result of the agreement 
of^counsel was that almost all the evidence was common to all the suits, most 
of the questions to be decided aiiecting in a greater or less degree either all 
these suits or at least more than one of them. 

These cases were heard together by a special bench consisting of 
Mr. Justice CUNNINGHAM and Mr. Justice WlLSON sicting on the Original 
Side of the Court 

On the 2nd of March 1B85, the Court delivered one judgment in all 
the cases, which dealt- firstly, with the oases generally , and secondly, with the 
cases separately as far as it was necessary to do so, where the issues di fi'ered. 
As regards the 55 bales claimed hv Byjnath and others as banians under 
the circumstances before set out, the Court, on an issue raised as to whether 
the bills of lading of the 55 bales had been endorsed to Byjnath under such 
circumstances as to defeat the right to stoppage in transitu, held that the legal 
effect of the transaction was governed by s. 103 " of the Contract Act, and that 
the words of s. 103 “ arf advance made upon it ” plainly required that the 
pledge of a bill of lading, in order to defeat the right of stoppage in transitu, 
should be as security for a new advance, and not as security for a pre-existing 
debt, that the section further required the advance for which the bills of 
lading were pledged to be “ made speciAcaLly upon it,” and after stating that 
“ the construction of this section was by no means free from doubt,” decided 
that thte requirements of the section would be complied with where it is 
shown that any sum is advanced on the terms that it is to be secured by the 


particular bill of lading or the goods represented by it, though it may be 
secured by other bills or goods also, and although the bill of lading may have 
been intended to [743]be security not only for the particular sum or sums 
advanced upon it, but also for some antecedent liability. 

. Beading the section m that sense the Court decided that Byjnath was 
entitjed to hold the 55 bales as security for all the sums advanced by him after 
the Itrrival of the particulars of shipment by the steamer Knight of St. Patrick. 

The gross ^alue of the 66 bales was Es. 9,406-4 Against this judgment, as 
far as it regarded their jiarticular case Graham and Co., the defendants, being 
desirous of appealing to the Privy Council, applied to the Court for that pur¬ 
pose on, amongst others, the following grounds — 

(1) That the cRse accepted by the Court as the case of the plaintiff's was 
not disclosed in their pleadings, nor in their answer to written interrogatories 
administered by the defendants for the purpose of eliciting in detail the facts 
which were alleged to constitute the lien claimed. 

(2) That the Court had overlboked, in weighing the evidence, several facts 


pressed at the hearing,,and had npade no mention of them in its judgment; 
that the find ing of the question of lien_WM against the weig ht of e vidence. 

saIW ma-v Btnn * t —103 Where a bill of lading or other instrument of 

where instrument of title f° “y by the buyer of such goods by way 

faith, the seller cannot, except on payment or tender to the 
nc aa a . pledgee of the advance so made, stop the goods in transit.] 
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(3) That the Court, whilst admitting the construction put upon s. 103 of 
the Contract Act to be that based on Roger v. The Compton d'Escompte 
(L, R., 2 P. C., 393) had adopted a construction of that section not only at 
variance with that decision, but with the plain meaning of the words of tlie 
section, and the illustration tliereto, witii reference to antecedent debt. 

(4) That the Court held that there was no specific advance against the 
53 bales, and that section 178'' of the Contract Act did not protect the banians' 
transaction. 

Mr. Hill for the Applicants. —Although the A^alue of the subject matter 
of the particular suit is under Es. 10,000, yet the decree involves indirectly a 
claim or question to, or respecting, property of tliat amount, inasmuch as 
this is one of several suits involving the same important questions of law, 
ordered to be heard together upon the same evidence, and concluded by one 

i udgment, the aggregate amounts involved in such suits being far more than 
.7443 Rs. 10,000 See Ko-khine v Bnadden (L R. 2 P C., 60) which is 
a very similar case to this, in which special leave was given to appeal. More¬ 
over, the Special Bench constituted to hear these cases was formed with a 
view to an appeal direct to the Privy Council, the parties, wohld not have consented 
to the cases being heard in this way, had thejf thought they would have been pre¬ 
clued from an appeal by reason of any particular suit being decided against them 
in an amount under Rs 10,000. The case is a proper one for appeal, important 
questions of law arise as to one of which the Judges state that* it is “not Jree 
from considerable di'ubt " Section 6001 of the Code states that the petition must 
• pray for a certificate, either that as regards amount or value and nature, the case 
fulfils the requirements of s 596,1 01 that it 1 $ otherwise a fit one for appeal to 
Her Majesty in Council. 

[PlGOT, J.—Ought not the w'oids used h> the learned Judges, expressive 
of doubt as to the law on that one point, to bo sufficient under the last part of 
the 1st paragraph of s 600 j 

Mr. Hill further cited the cases of Khajan Ashanulla v. Karoipiamoyi 
Chmudhry (4 C L R., 125) and Jugolkiskorc v Jotendio Mohun Tagore 
(I. L. R., B Cal., 210), wdiich were, however, distinguished from the 
present case by the Court . 

*[8ec 178 —A person who is in possession otany goods, or of any bill of lading, dock 
warrant, warehouse-keepei’s certifiAtfc, wharfinger’s certificate. 
Pledge by possessor of or warrant or ordei foi delivery, or anv other dooumont of title to 
goods or dooumenUry goods, may make a v.ihd pledge of such goods, or documentfs 
title to goods. provided that the pawnee acts in good faith, and under ciscum- 

stances which arc not such as to raise a reasonable presum^ion 
that the pawnor is acting improperly . * 

Provided also that .such goods or documents have not been obtained from their lawful 
owner, or from any person in lawful custody of them, by means «f an offence or fraud.] 

t C Sec. 600 .—Every petition under section 698 must state the*grounds of appeal, and 
" pray for a certificate, either that, as regards amount or value 
L/ertuioato as to value or nature, the case fulfils tfie requiremdhts of section 696, or 
fitness. otherwise a fit one for appeal to Her Majesty m Council 

Upon receipt of such petition, the Court may direct notice to’be served on the opposite 
party to show cause why the said certificate should not be granted ] ^ 

t [Sec, 596 —In each of the cases mentioned m clauses (<i) and (6) of section 696, 
the amount or value of the subject-matter of the suit in the 
Value of subject-matter Court of First Instancy must be ten thousand rupees or upwards, 

and the amount or value of the matter in dispute on appeal to 
Her Majesty in Council must be the same sum or upward.s, 

or the decree must involve, directly or indirectly, someclayn or question to, or respecting, 
property of like amount or value, 

and where the decree appealed from affirms the decision of the Court immediately below 
the Court passing such decree, the appeal must involve some substantial question of law.] 
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Mr. Stokoe [with the Advocate-General (Mr. Paul)] for the plaintiffa.—The 
fact that there is a mere question of law is not of itself sufGicient under s. 596. 
The result of the decree as regards the defendants is that they have lost a sum 
less than Bs. 10,000, and whatever might be the result of an appeal, they can 
get no more than the subject of the lower Court’s decree. There is therefore 
no ground for saying that the decree, directly or indirectly, involves a question 
to property of the value of Bs. 10,000. There is only one ixjint of law involved 
in this suit which will not be involved in the other oases, all of which can he 
appealed as of right, the decrees being for amounts over Ea. 10,000. The 
grounds put forward are aearly all questions of fact, and the Court would 
hardly certify that the questions of tact have not been thoroughly sifted by the 
Special Bench, and thus certify that the case is one out of the run of the 
general cases, and as such tit to go to the Privy Council 

[746] Pigot, J —In this case there is a point of law determined which 
did not arise in the other cases heard .with it, and on that point, at least, the 
Judges express their opinion that their construction of s. 103 of the Contract 
Act is not free from doubt The case of Ko~khtne v. Stiadden (L. B., 2 P. C., 
50) is not without some bearing on the question arising in this application. 
The several oases heard by the Special Bench are closely connected in subject- 
matter, and as tlie Judges m the* case alluded to thought the matter tit for 
appeal, so 1 think here that the applicants, although not interested to the extent 
of Bs. 10,000 in, the amount of the decree passed against them, still are inter¬ 
ested, to a substantial amount, in the question, which must be in issue in the 
appeals which are allowed as of right. 1 think, therefore, that I ought to grant 
a certificate under s 295 that the case is one fit for appeal to Her Majesty 
in Council. 

AppLicaUon allowed. 

Solicitors for Plaintiffs . Messrs. Sanderson d Co 
Solicitors for Defendants : Messrs. Boherls, Morgan d Co. 

* 

NOTES 

[The G P C , 1908, O 45, r 4, makes express provision for oousohdatioii, for valuation 
purposes, of suits involving substantially the same questions when decided by the same judg¬ 
ment but not when decided by separate judgments 

This will be done even ti the same question of law should arise in some of the suits only 
and not in others —(1910) 13 C L J., 503 , see also (1907) 34 Gal , 400, 492 ] 
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1 11 Cal. 745 1 

APPELLATE CIVIL. 


The 16th July, 1885 
Present 

Mr. Justice Cunningham and Mr. Justice O’Kinbaly. 

Pearl Mohun Mukerji.Plaintitf 

versus 

Drobonioyi Dabia and others.Defendants 

Evidence —wi inter partes —Admissibility o/ evidence. * 

In a suit for posaossiou cf laud the defendant, in order to show the character of his 
possession, offered in evidence a judgment obtained by him in a suit to which the plaintiff or 
his predecessors in title were not parties 

Held that the judgment was admissible in evidence 
This was a suit for khas possession of certain lands held by the defendants 
with mesne profits The facts of the case are sufticiently set forth in the 
judgment of the High Court 

Baboo Guru Dass Bonnerjee, Baboo JUpro Dass Mnkerfi and Baboo Pran 
Nath Pandit for the Appellant. ' 

The Advocate-General«(f/ic Hon G. C. Paul), Babu Srmalh Dass and 
Baboo Bam Lukhee Ghose for the Respondents. 

[746] The Judgment of the Court (Cunningham and O’Kinealy, JJ.) 
was delivered by 

Cunningham, J. —In this case the plaintiff, Peari Mohun Mukerji, sues the 
defendants, Girish Chunder Chatterji and others, for khas possession. The 
plaintiff alleges that the lands in dispute are lands within his seputvi, and that 
the defendants have no right or title to them The defendants set up, first, that 
they have been more than twelve years in possession of the lands , secondly, 
that, with the exception of the plots mentioned in paragraph 2 ‘ol their written 
statement, the lands claimed bv the plaintiff are held by them as their ayma , 
and thirdly, that of the plots mentioned in paragraph 2 of their written state¬ 
ment, some belong to othei mouzahs, and some to certain laklnrajdars whose 
names are not given The Subordinate Judge was of opinion that the defen¬ 
dants had proved their title to the lands , that the settlement [statement ?J 
made by theplaihtiff, or by the people: who carried on the case for him thk 
he was in possession of the lands, was false , and he camo to the conclui^oji 
that the plaintiff, or at least the people wdio carried on the case for hmi^ had 
fabricated the documents used in sujiport of his claim Against this decision 
the plaintiff has apjiealed 

Now, if we go back to the origin of the cause, we find a document purporting 
to be a copy of the original sunniid given for thesQ ayma lands in 1194. This 
document is at page 136 of the appellant’s paper-book. Objection to it has been 
taken to its reception in evidence that it is a copy of a copy, and is therefore 
inadmissible. No such objection was taken in the lower Court, aild it is doubt¬ 
ful whether we should accede to the objection* But admitting that the docu¬ 
ment should not be received in evidence, we ^o not thin^ that this in any way 
impeaches or destroys the title of the defendants. It is in evidence that a 
ease arose in 1799 between Ramkanto Roy and the predecessors in title of the 
defendants. In that case the ijara dar claimed,* as the plaintiff ^ now 

Appeal from Original Decree No 105 of 1884 against the decree of Baboo Bhuban Chunder 
Mukherji, Second Subordinate Judge of Hooghly, dated’the 20th of Deoembor 1883. 
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does, the land as mal, and in that case, as in this, the defendants 

set up the title that they held the lands under the sunnud of 
1194 and the subsequent chucknama. The decison in that ease 

recites as follows .—“ The defendants, in their answer, state that in 1194 3, S. 
[747] the aamindar of Burdwan gave a sunnud in respect of 2,000 bigbas of 
chur lands to their father, Jagat Narain Mitra, deceased, that agreeably to that 
sunnud, the Maharajah made a chuckbust of 1,754 bighas 13 cottas of land in 
the seventeen mouzahs, Amerpur, &c., and that they have been holding posses¬ 
sion according to that chuckbust " That suit was dismissed, and it was found 
that, with the exception of 16 bighas 16 cottas, the plaintiff was not entitled 
to the lands which he claimed. One thing is of some significance, namely, 
that in the judgment there is the following description of the nature of the 
suit. “ In the suit, on a claim for possession of 4,226 bighas of mal lands, 
the plaintiff in his plaint, dated the 3rd January 1792, stated that the defen¬ 
dants had forcibly taken possession of the six mouzahs, Amerpur, Ac.; and half 
of the lands of the other mouzahs, comprising an area of about 4,226 bighas. So 
that in that suit the plaintiff claimed the whole of Amerpur and five other vil¬ 
lages and a, portion of each of the remaining villages as mal. The suit being dis- 
mi 88 ed ,80 far as the claimof aj/wawas concerned,it was found that the defendants 
were in possession under the sunnud Objection has been raised to this judgment 
that it is not tnter partes, and is therefore inadmissible in evidence. As regards 
this objection we think that the document is admissible in evidence as showing 
the nature of the possession of the defendant’s predecessor in title. As a rule 
judgments are evidence only between parties, but there is an exception to this. 
In the case of Davies v . 'Lovmdes (1 Bing. N C.. 606) it was decided that 
decrees in Chancery between other parties, concerning the same lands, were 
admissible in evidence, to show the character in which the possessor enjoyed 
the lands That decision is in consonance with the decision of their Lord- 
ships of the Privy Council in the case of Bameshur Pershad Narain Singh v, 
Kunjbehari Patiuck (.L R., 6 I. A , 33). There, as here, the question was as to 
a right'no certain property, and in that case criminal proceedings not inter partes 
and agreements entered into between parties not parties before the Court were 
held to be admissible in evidence. Their Lordships in that case say. " It 
was objected that this razi'Aamah does [748] not bind the proprietor of 
Mahooet, but although ,it was apparently made between tenants, it seems to 
have been subsequently*acted on, and may properly be used to explain the 
character of the enjoyment of the water.” We think, therefore, <that this decree 
is admissible in evidence to show the nature of the enjoyment which the 
defendants then had in the lands. 

The first 'matter for ' consideration is, whether the lands held as ayma ■ 
include the whole or onhs' a part of the villages. If we turn to a copy of the 
chucknama given at page 141 of the appellant’s paper-book, we find the headings 
as follow —Description Dhamla—the next heading gives the total quantity of 
land by ayma st^dard , the*next heading gives the land transferred, the next 
heading gives the mal lands, the next heading gives the haja land ; the next 
heading gives the Government land; the next heading gives the remaining land 
held as ayma. It is said that, looking at the top of the chucknama itself, it 
would appear that only the aymd raehal was measured, and that there is noth¬ 
ing to show that it contains the wliele of the village. We think, on a construc¬ 
tion of the document itself, especially looking at the decision of 1199, that 
what it did intend to describe was the lands of the whole village of every 
denomination. * 

But as the ayma lands were given according to the ayma measurement 
there arises the question, what Vas the standard pole according to the ayrm 
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measurement. The evidence on this point consists of several documents. The 
learned Subordinate Judge was of opinion that, as the ijaradar in the year 
1799 sued for 4,226 bighas of land, and the predecessors of the defendant in 
the present suit claimed 1,754 bighas by aijma niHasurement, these 1,754 
highas by ayma measurement were equal to 4,226 bighas by ordinary measure¬ 
ment. This of course is evidence to a certain extent, hut it i.s not conclusive of 
what the ayma measurement was Then tliere is the chiichtama of 1199, 
which shows that 56 ym — which ordinanlv means a >ard— are required for 
every ayma rasst or biglia 40 fiuz are onh required in the ordinaly standard 
pole , and if it be admitted that the giiz in both "cases is the same, an ayma 
bigha would be greater than two bighas bv ordinary measurement. This, how¬ 
ever, is uncertain, [749] because we do not know what the length of an ayma 
quz is or was. Then, again, in the judgment referred to at page 52 of respon¬ 
dent’s paper-book, it was found between the same parties that two bighas nine 
cottas by ayma measurement were hve bighas by the current ordinary measure¬ 
ment. This also 18 very good evidence but still not conclusive, because we do 
not know whether the lands described were the same lands that were 
measured in 1199. 

There is anothei point, too, which also goes to support the idea that the 
ayma measurement was at least much larger than the ordinary measurement 
In the defendant’s written statement, paiagraph 2, they pleaded that certain 
plots, namely, 32, 52, 56, 57, 58, 63, 65, 66, 67, 70, 137 and H82, were lands 
not in their possession, but weio lakhiraj hinds belonging to certain other 
people The Subordinate Judge held that these lands were the plaintiff’s mal 
lands within the original eight chucks of Dhamla, and* that these lands as now 
measured amounted to 206 bighas It is contended before us by the learned 
pleader who argued the case tor the ajipellant that tins finding is erroneous But 
this finding was not contested in any wa> m apjieal, and there was nothing 
brought to our notice in argument which would lead us to believe that it is 
erroneous If the 45 bighas, held b\ the plaintiff’s predecessor is now found 
to be 206 bighas, the defendants would be entitled to hold morp land tl»an they 
actually hold. 

Looking at tliese facts and the important fact found by tlie lower 
Court that the plaintiff and his predecessor in title have never been in poses- 
sion of these lands, the only conclusion we can come to is tliat from the fitli 
of January 1799, the date of the ordei in the suit between the lyaim/ar and 
the predecessou in title of the defendants, the defendants have held these lanjds 
under an ayma title The case then comes within the decision of theii 
Lordships of the Privy Council in the case of JTmo Pershaa Hat Chowdhwt v 
Gopal Dass Duti [\. L R, 9 Cal, 255) decided on the 26th of May 1881, 
fn that case the plaintiff sued foi certain land, asking kUas possession, 
the defendants set up a chuckdau title, and they were^ able to prove that 
from 1838 they [730] had held tliese lands under a coloui of title. In that 
case their Lordships of the Pnvi Council said The result is, their Lord- 
ships think, that the defendants, even il not in possession undei a well-proved 
legal title, are in possession under a colour of title which might have been 
avoided as far back as the year 1838 . and that, inasmuch as tjo proceedings 
were then taken to avoid it, time lias run ffi their f»,vour Their Lordships 
will therefore humbly advise Her Majesty ^hat the decree of the Courts below 
must be affirmed, and that this appeal be dismissed ” Following that case we 
think that the present case should also be dismissed. But even if that deci¬ 
sion were not final of the matter, as we think it is, »the plaintiff would fail on 
another ground, namely, that as regards the lands in dispute he has shown 
neither title nor possession That he was never in possession was found, and 
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we think rightly, by the Court below, and he is not able to show u« any titie 
whatever to lands not ayma lands. In this view also the suit must fail. 

The appeal is dismissed with costs. 

- Appeal dismissed. 


NOTES. 

tOn the Hame principle, it has been held that though a consent decree obtained a^inst 
a defaulting proprietor is not binding on the auction-purchaser at a revenue-sale, still it is 
admissible in evidence in a suit whore* the purchaser is a party to show how possession was 
obtained —9 C ,W N., 383 See the Notes to Oujjv Latl v Faiteh Lall (fi Cal , 171) in the 
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APPELLATE CIVIL 


The 16th July, 18H6 

Present 

Mr .Iustice Wilson and* Mr Justice Beverley 


Shama Charan Das. Plaintiff 

versus 

Joyenoolah and another.Defendants.’’ 

Heqtsiratton Act {III of IH77), .s.s JS, S4, 77-^Presentation for registration — 

Limitation foi completion of registration—Attendance of executant before 
Registrar, Time for—Refusal to register. 

There is no provision, either in the Registration Act or 111 the Stamp Act, which lays down 
that where a document is presented for registration insufficiently stamped, such a presenta¬ 
tion shall have no effect The only effect of such a presentation is that the actual registra¬ 
tion IS delayed. 

There is in law no limitation for the actual fact of registration, provided that the require¬ 
ments of the Act have been complied with in the matters for which a limitation of time is 
provided. SahMakhun Lall Pandey v SaJi hundun Lall (15 B L. R , 228) followed. 

C75l| Although s 34t lavs down that no document shall be registered unless the persons 
executing the same, their representatives, .issigns, or authorized agents appear before the 

• Appeal from Appellate Decree No 1012 of 1884, against the decree of Baboo Mati Lai 
Sirkar, Subordinate Judge of Rungporc, dated the 26th of May 1884, affirming the decree 
of Baboo Sharoda Prosad Chatterji, Second Mun&if of Koorigram, dated the 6th of 
February 1884 * 

. t[Seo .34 —Subject to the provisions contained 111 this Part and in secUons 41,43, 45, 69, 

75, 77, 88 and 89, no document shall be registered under tJus 
Iiyfuiry before registra- Act, unless the persons executing such document, or their repre- 
tion by registering officer sentativos, assigns or agents authorized as aforesaid, appear 

before the registering officer within the time allowed for present¬ 
ation under aectums 23, 24, 25 and 26 : 

Provided that if owing fo urgent necessity or unavoidable accident all such persons do 
not so appear, the Registf^ar, in cases whe’^e the delay in appearing does not exceed four 
months, may direct that on payment of a fine not exceeding ten times the amount of the 
proper registration foe in addition* to the fine, if anv, payable under section 24, the docu¬ 
ment may be registered 

Buch appearances may be simultaneous or at different times. 

The registering officer shall thereupon— 

(a) inquire whether or not such document was executed by the persons by whom it 
purports to havd been executed, 

(b) satisfy himself as the identitfr of the persons appearing before him and alleging 

that they have executed the document, and 
(e) In the case of any person appearing as a representative, assign or agent, satisfy 
himself of the right of such person so to appear 

Any application for a direction under the proviso in this section may be lodged with a 
Bub-Registrar, who shall forthwith forward it to the Registrar to whom he is subordinate. 

NcAning in this eeotton applies to copies of decrees or orders.3 
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Sub>Begistrac within penods allowed for preseutation, yet this section is direotty snbjeot 
to 8. 77, and that section nowhere provides any time within which the parties, their represen¬ 
tative, assigns, or authorized agents, shall appear to admit execution 

All that is required in order to mamUiii a smt under s 77 is that there must be a refusal 
to roister by the Bub-Begistrar, an appeal within time to the Registrar, a refusal by the 
Registrar and a suit hied in the Civil Court within one month from the order of the Registrar 
refusing registration. 

This was a suit under s. 77 of the Kegistration \ct of 1877. 

It appeared that the defendants on the 10th June 1892 executed a mortgage 
of certain properties in favour of the plaintiff This mortgagd was presented 
for registration on the 6th Octolier 1882, but tfle Bub-Registrar, finding the 
stamp of one rupee affixed thereon to be insufficient, impounded the document, 
sending it to the Collector of the district On the 7th November 1882 ihe 
Collector passed an order directing the realization of Rs. 2-8 as additional stamp 
duty, and Rs. 7 as penfl.lty This order was duly served on the defendants. 
The defendants, however, took no steps in oompiiaiice with this order, and the 
plaintiff, therefore, on the 10th August 1883, paid the money himself On the 
23rd August 1883 the document was then returned to the Bub-Registrar, but 
that officer refused to register it on the ground that tlie executants had not 
appeared before him within the time allowed for presentation by ss. 23, 24"', 25+ 
and 26+ of the Registration Act as required by s 34 of the Regstration Act. 
The plaintiff then unsuccessfully appealed to the Registrar on the 7th September 
1883, and on the 27th September 1883 brought this suit to coijipel registration. 

The defendants contended that the piovisions of the Registration Act had 
not been complied with. 

The Munsif held that the executants had not udder s. 34 appeared before 
the Sub-Registrai within the time allowed for i+iosentation under ss 23, 24, 25 
and 26, that no application for a direction under the proviso of s. 34 had been 
lodged with the Sub-Registrar , and that therefore the Sub-Registrar could not 
have registered the document, that tliero was nothing in the Registration Act 
which would allow the time expended in getting the document [752j sufficiently 
stamped being deducted from tlie jieiiod allowed for registration. And that 
therefore the plaintiff had not complied witli the conditions precedent to the 
bringing of his suit, and on the au£horit\ of the cases of Edun v. Mahomed 
Svddik (I. L R , 9 Cal, 150) , Lakhmumi Ckomlhrain v Ahuoirumi Ckoiudhram 
(I. L. R,, 9 Cal., 861), Bhagwan Stnqh v Khuda Bakijt (1. L. R., 3 All., 397), and 
Bahmatulla v. SariiituUa Kagclii (1 Ji L R,, 58), dismissed the suit. 

•£Sec. 24 —If owing to urgent necoh'>it> or unavoidable acciUent, .lu^ document executed, 

or copy of a dcciec or order made, m Hritiih India is nut pro- 
Provision where delay in sented for rcgisti-ition kill afte/ the expiration of the time*horc- 
preseutation is uuavoid- inbefore picscribed m that liehalf, the Registrar, in cases where 
able. the deLij in proseutatiori does not exceed four months, may 

direct that on paviiiunt of a flue not exceeding ten times the 
.imount of the proper registration fee, such document shall beaixiepted for registration. 

Any apphcation for such diiection ina) bo lodged with a Sub-Rogistrar, who shall forth¬ 
with forward it to the Registrar to whom ho is subordma^ ] • 

TtSec 25 —When a document purporting to have been executed 
Document executed out by all or any of the partie.s out of British India is not presented 
of Bntish India. for regestratum till after the expiration of the time hereinbefore 

prescribed in that behalf, the registering officer*if satisfied 
(o) that the instrument was so executed, ailfl , 

(6) that It has been presented for registration within tour months after its arrivu,! 
in British India, * 

may, on payment of the proper registration foe, accept such document foi registration.] 

itSec 26 --Whenever a Registration Office is closed on the last 
1 revision where office is period provided in tbis Act for the presentation of any 

dosed on last day of period such last day shall, for the purposes of this Act, be 

for presentation deemed to be the day on which the office rc-opens.J 
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The plaintiff appealed to the Subordinate Judge, who held that the doou- 

ment, having been insufiioiently stamped on its presentation on the 6th October 

18H2, could not, at the time when it came before the Sub-Eegistrar 

sufficiently stamped on the 23rd August 1883, be said to have been presented 

within the time allowed by the Act, and that no application for a direction 

having been lodged with the Sub-Registrar as required by s. 34, it could not be 

said that the plaintiff had done all he was bound to do under the Act before he 

brought his suit under s 77. He therefore dismissed the appeal. 

« 

The plaintiff appealed to the High Court 

Baboo Girish Chunder Chowdhiy, foi the Appellant, contended that, even 
admitting that the document was insufficiently stamped on the day of present¬ 
ation, the subsequent payment of the stamp duty entitled the document to 
registration, as though it had been duly stamped on the date of presentation , 
that all the requirements of s 23 liad been comjilied with, and that the 
provisions of s 34 did not apply, inasmuch as the executant did not appear at 
all before the Sub-Registrar 

Baboo Dwarka Nath Chowdhry and Baboo Deuiimbei Chatteljec for the 
Respondents. 

The Judgment of the Court (Wilson and Beverley, JJ.) was as 
follows:— ‘ 

This was a suit brought under s. 77 of the Registration Act to compel 
registration of an alleged mortgage bond. 

The bond was executed by tlie defendants on the 10th June 1882 It 
was presented for registration b\ the plaintiff, the mortgagee, on the 6th 
October of the same yeai. It was then [7d33 found by the Sub-Registrar to 
whom it was presented, that the stamp on the document was insufficient 
The Sub-Registrai, acting under the directions contained in the Stamp Act, 
impounded the document and sent it to the Collectoi The Collector thereupon 
issued an order directing that the deficiency of stamp duty, with a penalty, 
should be paid by the person who was bound to pay the stamp duty on the 
document, that is to say, the defendants It is not necessaiy to go into details 
of what happened w'lth reference to that matter. It is enough to say that the 
money not having been recovered from the defendants, the executants of the 
document, the plaintiff ultimately paid the doficienc\ of stamp duty and the 

penalty on the 10th August 1883 

, • 

On the 23rd August, the Sub-Registrar refused to register the document 
and jcnade the proper endorsement upon it that registration was refused, and 
made the entry, which the law requires, in his book Upon that the plaintiff' 
appealed to the Registrar under s 72 of the Registiation Act On the 7th 
September 1883 the Registrar dismissed that appeal and refused to order the 
the registration. Thik plaint was filed on the 27th September 1883 

The suit has Ween dismisced m both the lower Courts without investiga¬ 
tion into the merits, on legal grounds arising on the construction of the Regis¬ 
tration Act Jiefore examining those grounds it will be convenient to point 
out in outline‘"what the scheme of the Registration Act is as bearing upon this 
matter. ‘ 

Section 23, which lo; in Part lY of the Act, the title of which is “ of the 
time of Registration,” directs as a general rule that every document of this 
nature shall be presented for registration within four months from the date of 
its execution, which time may m certain contingencies be extended to four 
months more, the total period bemg eight months. 
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The next matter of importance to notice is what is required by s. 32. 
That section says; “ Except in the cases mentioned in s. 31and s. 89l, every 
document to be registered under this Act, whether such registration be compulsory 
01 optional, shall be presented at the proper registration ofiice, by some person 
executing or claiming under the same.” Then we come to s. 34, which says 
no document shall be regi8-[7iJ43tered, “ unless the persons executing such docu¬ 
ment appear before the registering officer within four months from the date 
of execution” , provided again that in certain contingencies that period of four 
months may be extended to eight months But it must be observed that that 
section is expressly made subject, amongst other seolions, to s. 77, under which 
this suit 18 brought Now, for those matters, periods of limitation are provided, 
hut there is one matter for which no limitation is provided for at all, and that 
is for the fact of registration. 'Accordingly, it has been held by the Privy 
Council in the case of Sah Mukhiin Lall Panday v Sah Kiindun Lull (15 B. L. 
R , 228) that there is in law no limitation for registration, provided the require¬ 
ments of the law have been complied with in those matters for which a 
limitation of time is provided 

Now, several objections have been taken to the pioceedings in this case, 
and effect has been given to them in the Courts below In the first place m the 
lower Appellate Court it has been said that’the document was not presented 
in due time. And the ground on* which that is said is, because it was found 
not to have been duly stamped when presented. But there w no provision 
in the Registration .Act or in the Stamp Act which says that if the docu¬ 
ment, when presented, is insufficiently stamped, the presentation shall be 
no presentation. On the contrary, the procedure pi'ovided is wholly incon¬ 
sistent with that idea, because wiiat the procedure requires (and the proce¬ 
dure was earned out in the present instance) is that the registering officer, 
to whom the document is presented, receives it and makes his entry accord¬ 
ingly , he impounds it and sends it to the Collector, tlie Collector takes 
the necessary steps to compel jiavnient of the proper stamp duty and the 
penalty, he then returns the document to the registering officer, whb shall 
proceed witli the matter. The effect is that the presentation is a good present¬ 
ation, though the actual registration is delayed But, as I have pointed out, 
there is no period limited for registeiing We think, therefore, that the lower 
.Appellate Court IS wrong in saying that there was, no proper jiresentation 
of this document within four months as required by law 

[755] Tlie next objection taken is that this suit will not lie, because tfie 
second requirement has not been complied with, inasmuch as the parties 'fho 
executed the document did not, as required bv s 34, appear to admit execution 
before the legistering officer within four months, nor within eight months 
That ground appears to have been lelied on in both Courts. In the first 
Court it 18 said “ According to the provisions of s 34 of the Registration 

Registration or accept- *[Soc. 31 - In ordmar\ eases the reglfstiatioii or deposit of 
anoc for deposit at private documents under this Act shall be made only at. the office of the 
residence officer authorized to .icccpt the same for registration or deposit 

But such officer may, on special cause being shown, attend at the residenoe of any person 
dosinng to present a document for registration or to deposit a will, and accept for registration 
or deposit .such document or will.] * 

tlBec. 89 —Every officer granting .x certifieate*under the Land Improvement Act, 1871, 

„ „ j T j shall send a copy of such certificate to the registering officer 

Certificates undei Land of jurisdiction the whole or any 

Improvement Act, 1871 unproved « or of the land to be granted as 

collateral security, is situate, and such registering officer shall file the certificate in his book 
No. 1.] 
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Aoti, a deed can only be registered if the persons executing the document or 
their representatives, assigns or agents appear before the registering officer 
within the time allowed.” And m the lower Appellate Court also the same 
view appears to have been taken. But it must be observed, as we have already 
pointed out, that that section is expressly subiect to s. 77 , and s. 77 is the 
section which enables the Civil Court to direct registration of a document. In 
s. 77 there is no such provision as to the time within which the parties are to 
appear to admit execution , and, indeed, one of the most obvious reasons 
which may make it necessary for any party to come to the Civil Court 
under s. 77 to compel registration, must be his inability to procure the 
attendance of the party executing before the registering officer. We think 
therefore, that on that point also the lower Appellate Court is in error. 

Then, thirdly, it is said m the first Court, “ registration could not have 
been directed after eight months.” We are not sure whether the Munsiff 
intended to lay this down broadly as a proposition, or whether it ought not to 
be justified by the contest. If he intended to lay that down as a broad 
proposition of law, it is clear that that is inconsistent with the decision of 
the Privy Council. * 

Let us now turn to see the exact sequence of the sections immediately 
connected with s. 77 under which the suit ^s brought. The first of those 
sections, which it is necessary to notice, is section 71 The Sub-Regis¬ 
trar, if he refusbs to register, is to make an endorsement on the document 
that the registration is refused. That is done m two cases—the ease in 
which the Sub-Registrar refuses to register on the ground that execution 
is not admitted, and the case in which he refuses on any other ground. 
Section 72 deals with the case where the refusal of tiie Sub-[7563Registrar 
is on any ground other than the denial of execution, in which case there is an 
appeal to the Registrar within a month from the refusal. and the Registrar is 
to deal with the mattei, and to order registration or refuse it Sections 73 
and 74 deal with oases where registration is refused on the ground of denial of 
execution, whetiier before the Sub-Registrar or the Registrai himself. In the 
case of denial of execution before the Sub-Registrar, again, there is an appeal 
to the Registrar, and he is to deal with the matter in the manner provided in 
the following sections -- 

Then, according to,s* 76, the Registrar also is to endorse his refusal. 

. Then comes section 77, which deals witli both cases—the case in which 
the 4 ’efusal has been on the ground of denial of execution, and the case of refusal 
on ^ny other ground , and it says that within a month from the Registrar’s 
order, a suit may be tiled m the Civil Court 

Now, it seems prejbty clear on the face ot those sections that what is 
required in order to ijaamtain a suit under s. 77 is that the procedure laid down 
in those sections sliall be followed, that is to say, that there must be a refusal 
to register by the Sub-Registrar, an appeal within due time to the Registrai, 
a refusal by the Registrar, and a suit filed in the Civil Court within time. 

That IS exactly what has happened in this case. 

• 

Of the cases bearing on the ^patter the first in point of time is the case of 
Bhagwan Singh v. Khitda Biiksh (I. L. R., 3 All, 397). There the Sub-Regis¬ 
trar refused registratiofi on the ^ound of denial of execution. Instead of 
taking the course that the Act points out, by appealing to the Registrar, the 
plaintiff in that case brought a suit in the Civil Court, and the suit was dis¬ 
missed on the ground that he failed to fulfil the necessary preliminaries 
required by the preceding sections which lead up to a suit under s. 77. 
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The same point came before the Calcutta High Court, in the case of 
Edun V. Mahomed Siddik (I. L. R., 9 Cal,, 150). There, again, the same 
thing was said, that in order to entitle a person to bring a suit under s. 77 (the 
refusal in that case being on a ground [757] other than denial of execution) 
the previous step must have been taken of appealing against the Sub-Regis¬ 
trar’s order of refusal 

The last case, which will be found in the same volun a at jiage 851, is the 
case of Lakhimoni Chowdhraiv v Akroomom Chowdhrmn (I. L. R,, 9 Cal, 851). 
That case appears to decide substantially the same tjhing. It is exactly similar 
to the Allahabad case. 

Now, those cases appear to us to establish exactly the conclusion which 
we should be disposed to arrive at on the construction of ss. 72 to 77, but we 
do not think that they support the propositions laid down in the Courts below, 
namely, that deficiency of stamp duty will invalidate the presentation, or that 
the non-attendance of the executing jiarty within four or eight months is fatal 
to a suit in the Civil Court undei s 77, or that registration cannot he made 
after eight months 

For these reasons, we think that the decree of the lower Court cannot be 
sustained. The case has been dealt with onlv on this preliminary point, the 
merits have not been gone into The case must, therefore, go back to the 
Munsiff’s Court for trial on the merits with this statement of the law 

Costs of this appeal will abide the result 

Appeal allowed and case > emanded. 


NOTES. 

[NO LIMITATION FOR REGISTRATION— 

Ko time lu fixed by law within which the registration of an mstrumeiil presented and 
accepted within i months of its execution must be completed See 15 Cal , 638, ’ll Bom., 
G91 , 16 Cal , 189 , 18 Mad , iiSS , 3 C. P L R 67 (effect of withdrawal) 

REQUISITES FOR A SUIT UNDER SECTION 77— 

In order that a suit may lie in a Civil Court under se’otion 77 of the Begi.stration Act, the 
following conditions are to be fulfilled.— ^ 

(1) Presentation b> a person authorized to present the doedment, to the Sub-Registrar 

within time. * * 

(2) A refusal to register bv the Sub-RegNtrai. ’ j 

(3) An appeal within 30 davs to the Registrai < 

(4) A refusal by the Registrar. 

(6) Institution of the suit within 30 days of the refusal 

See 9 Cal., 150, 9 Cal , 851 , 16 Mad , 341 , 6 All , 460. 

Hence when the appeal to the Registrar is made afjer the presAnbed period and the 
Registrar refuses to register on the ground that the appeal is time-bp,rred, such a refusal can¬ 
not sustain a Civil suit under section 77 See 24 All , 402 (F. B.) 

But a refusal by a District Registrar, on an application duly presented within time, for 
the reason that no evidence has been adduced before ^im, is a refhsal under section 77 and a 
suit IS maintainable. Bee 34 All., 165 : 13 1 C , 88 • 

Similarly, a refusal to register for not summoning witnesses under section 36 is a refusal 
under section 77. and a civil suit will he—9 A. L J., 756 1^ I. C., 97.] 
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APPELLATE CIVIL. 

The 1st July, 1886, 

Present. 

Mr. .lusTicE Field and Mr Justice O’Kinealy. 

Peari Mohun Mukherji. . Plaintiff 

versus 

' Banshi Maihi.Defendant.' 


Landhrd and Tenant—Enhancement of rent. Suit for—Benq Act VIII 
of 1869, .s. 4 — Presumption of evidence 
In a suit for arrears of rent at enhanced rates, where the defendant relies on the pre¬ 
sumption contained ms 4 of Bong Act VIII of 1869, it is not sufficient, m order to do 
away with that presumption, to show that the land has not been in cultivation from the 
time of the permanent settlement It must be shown that the land has not been held since the 
time of the permanent settlement ^ 

[7583 This one of a series of suits instituted by the plaintiff against 
his tenants for arrears of rent at enhanced rates The case is thus stated by 
the District Judge “ These appeals being analogous have been tried together 
with the consent of all the parties The plaintiff-appellant sued in the Munsifif's 
Court for rent at enhanced rates from the defendants, who are admittedly 
tenants with occupancy rights, but the Munsiff dismissed ail these suits upon 
the ground that the notices of enhancement served upon the defendants were 
insufficient and bad in law, and also because he found that in instituting these 
suits the plaintiff had improperly split up the consolidated holdings of 
some *of the. defendants, and lastly because all the defendants hold 
their tenures at fixed rents, and as such are not liable to enhancement 
of rent. The plaintiff’s appeals in this Court are directed against all these 
findings of the lower Court, and it will be convenient to consider the findings 
of the Munsiff in the order in which they appear in his judgment The 
Munsiff considers that th‘e notices of enhancement are bad in law, because they 
d» not state precisely to what extent the productive power of the land and the 
valiip of the produce have increased. Both of these grounds of enhance- 
meht are included under the same heading in s 18, Beng. Act VIII of 1869, 
and therefore,* in my opinion, when the total increase under tins general 
heading is shown in the notices served upon the defendants, I consider that 
these notices are sufficient in law to enable the defendants to comprehend the 
oases which they have to meet • MrOtveran v Hurkhoo Singh (18 W. E., 203) 
In this Court, moreover, wit^ a view to obtain a final decision on the merits, 
the pleader for the defendant waives the point, and I accordingly hold that 
the notices served upon the defendants are sufficient. In the next place the 
Munsiff findis that Suits Nos. 1219, 1225, and 1228, are untenable, because 
the plaintiff has split up the consolidated holdings of the defendants in these 
suits. The plaintiff has objected to this finding on the ground that the 
written statements filed by the defendants in these cases, as well as the 

• Appeal from Appellate Decree No. 2663 of 1883, against the decree of J. G. Charles, 
Ksq., Additional District Judge'^of 24-Pergunnah‘5, dated the 23rd of June 1883, affirming the 
da^e of Baboo Bepin Chundra Rai MunsiC of Diamond Harbour, dated the 30th of 
June 1882. « 
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pottahs and annual accounts submitted by them, all acknowledge the existence 
of separate holdings at several rents, for if it had been the intention 
[789] of the parties that the holdings should be consolidated, it was superfluous 
to retain a record of the separate rentals. In my opinion, however, the finding 
of the Munsif on this point is correct, and the wording of the annual accounts 
as well as of the pottahs filed by the defendants, seem to me to show that both 
at the time these pottahs were granted, and subsequently when payments were 
made, the parties treated these holdings of the defendants not as separate 
holdings, though for convenience a list of the origyial plots was kept. In all 
the suits which have been appealed, uniform payments of rent for ujiwards of 
twenty years has been proved to the satisfaction of the Munsif, and indeed* is 
admitted by the plaintiff on appeal The main issue, therefore, in all these 
cases is, whether the presumption of law raised by s 4, Beng .\ct VIII of 
1869, has been rebutted by the evidence on the record ’’ The Judge went 
into the evidence on this issue, and. finding in favour of the defendants, dis¬ 
missed the appeals with costs 

The plaintiff appealed to the High Court 

The Advocate-General (the Hon. G C. Paul), Baboo Praii Nath Pundit 
and Baboo Bivrodass Mookpvjre, for the Appellant 

Baboo Gunidas Banerjoe. and Baboo* Koruva Sindhn Mookprjec, for the 
Respondent. * 

The Judgment of the Court (FlKLH and O’KINKALY, JJ ), was 
delivered by 

Field, J —Two points have been taken in this appeal. The suit was 
brought to enliance the rent of a certain holding. * The Judge in the Court 
below held that the enhancement notices and the pioceedings taken thereupon 
were bad because a number of holdings were treated as separate, and separate 
notices were issued in respect thereof, while the evidence showed that these 
holdings weie consolidated. The Judge relies upon the accounts filed by 
the plaintiff He also relies upon certain pottahs These pottahs in^a subse¬ 
quent part of his judgment he holds not binding upon the parties, but 
although they were not binding upon the parties, inasmuch as they were 
granted by a Hindu widow, it might be contended that they are evidence 
on the particular point. Whether they are or are not evidence, the Judge 
[760] is clearly wrong in finding that the annual acceunts kept by the plaintiff 
showed that he treated the holdings as consolidated. "This being so, we think 
that the findings of the Judge below on the point of consolidation should'be 
set aside; and it would have been necessary for us to remand the case in tyder 
that the Judge below, after excluding from his consideration the annual 
accounts which were not evidence, might, upon the rest of the evidence, come 
to a finding whether the holdings had been consolidated or not. It is. however, 
agreed by the counsel for the parties that this question shall remain open. 
We, therefore, set aside the findings of the Court below' upjn the question of 
consolidation, and this question will remain an open one between the parties. 

The second point argued is concerned with twenty years’ presumption. It 
is found as a fact that the payment of rent for twenty years at t^e same rate 
has been proved, and this being so there arises a presumption according to s, 4, 
Beng. Act VIIT of 1869, that the land has been held at'this rate from the time 
of the permanent settlement. It is theft sought t« rebut this presump¬ 
tion by showing that this tenure or holding has come into existence since 
the time of the permanent settlement If this could be shown, no doubt the 
presumption would be rebutted. The facts are the^e. Tin the year 1197 (1790) 
a taluk containing throe mouzahs—Srikissenpur, Lakhinarainpur and Ramlo- 
ohanpur, together with other villages,—was settlal for ten years from 1197 to 
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1206 (1790 to 1799), and was number 73 in the Collector's On the 

expiry of that decennial settlement, a second settlement was made with a 
person who had purchased at a revenue sale the rights of Komalprosad, with 
whom the first settlement was made. In 1818 a measurement was made, and 
as the result of this measurement there was in 1823 a settlement made for a 
large portion of excess land (Towfeer). This Towfeer or excess land was 
found to be no less than 10,492 bighas. This excess land was separately 
settled in 182'3 under a separate number 796; and it therefore became 
a separate revenue-paying estate. It is admitted by both parties that the 
lands which foim the subject of this and other cognate suits are included 
within the Towfeer Estate No 1076 The plaintiff’s contention is that 
[761] it must be assumed that the land settled as Towtoer in the year 1823 
was not under cultivation in 1793, that is, the time of the permanent settle¬ 
ment. It is contended that if it were cultivated land, it must have been 
included in the settlement of 1197, or in that of 1206. If that is a proper 
contention, it is then further contended that the defendants’ holding must have 
come into existence not earlier than 1823 

Now, in the first place, we may observe that, m order to maintain the 
presumption of section 4 of the Act, cultivation is not essential What the 
law says is, that it must be presumed that the land was /tcfrf from the permanent 
settlement, and land may be hold without beifig cultivated. It is impossible 
for us to assume that if the tenures which form the subject of dispute in these 
suits were cultivated lands in 1793, they must have been included in one of the 
two settlements of 1197 or 1206. There is admittedly no evidence to show the 
condition of the land at tliat early period. Both settlements were made as well 
for waste as for cultivated lands, and we cannot hold that the land omitted from 
the earlier settlement and afterwards settled must have been uncultivated in 
1197 and 1206, and therefore during the intervening \ears, and therefore at 
the time of the permanent settlement 

We^think, therefore, it is impossible to say that it has been proved that 
these holdings came into existence not earlier than in 1823 , and therefore 
the twenty years’ presumption has been rebutted and does not apply. 

Under the circumstances t^e appeal must be dismissed with i^osts 

Appeal dismissed 

[762] CEIMINAL REVISION. 


The 13th July, IhH/i, 

‘ Present 

Mb Justice Prinsep and Mb Justice Grant 

In the matter of the petition of Hurendro Narain Singh Chowdhry 
t and others. 


'Hurendro Narain Singh Chowdhr^ 

I versus 

Bhobani Prea Baruani and others 

Criminal Procedure Code (Act JL of 1832), s. 145—Procedure under that 
sectim—Attmdance of witnesses—Process to enforce attendance. 
Proceedings under y. 145 of(*,he Criminal Procedure Code should on all points of procedure 
be regarded as summonii cases, and although it is discrctionarv with a Magistrate to issue a 

• Oruninal Revision No, 227 of 1C85, against the order passed by Lieutenant-Colonel 
T, 3. Miohell, Deputy Commissioner of Ooalpara, dated the 7th May 1885. 
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siu&Qioiis on a witness in such a case, yet, when any one of the parties applies at a proper 
time for process to secure the attendance of his witnesses, the Magistrate should not arbitrarily 
refuse his assistance; and where such refusal is made, it is incumbent on the Magistrate 
to record his reasons for such refusal 

Fob some time previous to the 12th December 1884 disputes had arisen 
between Bhobani Prea Baruani and others (heieafter called the first party) and 
Hurendho Naram Singh Ghowdhrv and others (hereafter called the second 
party) regarding the right to possession of the Dhupghata fores^. 

And on the 12th Decemboi 1884, m consequence of further disputes 
which had arisen between the parties of the first and second part, the Deputy 
Commissioner directed the Collector of Gouripore to take possession of 4he 
forest on behalf of Governuient, until one of the contending parties had 
established their right to possession in the Civil Court. 

This order of the Deputy Commissioner was on application bv the parties 
concerned set aside by the High Courl; on the 6th March 1885, and the Deputy 
Commissioner was directed to give the parties an opportunity of proving their 
right to possession of the forest in a proceeding regularly held under s 145 of 
the Criminal Procedure Code 

Whereupon the Deputy Comrnissioher framed an enquiry under s. 145 
of the Criminal Procedure Coderinaking t}»e title of the pro-[7633ceoding Queen 
Empress v. Bhobani Pria Baniani and others (fust party) a,ndiInrendro Narain 
Singh Chowdhry and others (second party) The notices issued to the opposing 
parties did not .set out the boundaries of the forest. During such enquiry it 
appeared that the Deputy Commissioner declined "to issue process to compel 
the attendance of certain witnesses required by the second party, and to grant 
a commission for the examination of certain of such party’s witnesses resident 
out of the jurisdiction of the Couit, and further declined to hear the arguments 
of the pleaders of both the first and second parties lieforo coming to his 
decision. 

The order of the Deputy Commissioner was as follows. - * * 

“ In accordance witli the orders of the High Court, dated the 6th of 
March 1885, I have proceeded undei the provisions of chapter 12 of the Code 
of Criminal Procedure to enquire as respects tlie fact of actual possession of 
the Dhupghata forest, the subject of dispute The eilHiuiry has been a protiacted 
one. Twenty-eiglit witnesses altogether have been examined and a great num¬ 
ber of documents, winch, in my opinion, have no bearing on the enquiry, have 
been filed. I have confined tlie investigation as much as possible to the fswt of 
actual possession on the 12th of December 1884, on which dafw the forest was 
taken possession of by the Collectoi of Goalpara The dispute regarding the 
right to possess this forest lias been the cause, torsome years past, of con¬ 
stant disturbances in the district, and neither of the coiftending parties would 

have recourse to the Civil Court • 

• 

“The evidence I have taken regarding tlio iact pi actual possession is 
extremely conflicting What the one paity asserts the other party directly 
denies I am satisfied, however, that at the time tli6 Collector tftok possession 
of the land in dispute, the Zaraindar of Gcflinpore (tiie first party) was, and 
had been for long, in actual possession pf it, althqpgh his possession was 
disputed by the second party, and constant effoits were made to oust him from 
it. I took the evidence of all the witnesses produced by the second party, but 
I did not think it necessary to hear the arguraentl of counsel on either side 
I find that the Zamindar of Gouripore (first party) was m possession of the 
Dhupighata forest on the 12th December 1884 (on which date the Collector of 
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Goalpara attached it), ^and I declare him to be entitled to retain t7663 
possession thereof until evicted therefrom in due course of law, and I forbid 
all disturbance of such possession until such eviction." 

Hurendro Narain Singh Chowdbry and others (second party) applied to 
the High Court to have the order set aside, on the following grounds:— 

(1) That the Deputy Commissioner was in error in confining the. enquiry 
to the fact of possession on the 12th December 1884, on which date the forest 
was taken possession of by him as Collector. 

(2) That the Deputy Commissioner should have enquired into and come 
to finding as to the fact of actual possession at the time when the dispute 
arose between the parties and the proceedings were instituted. 

(3) That the Deputy Commissioner ought to have issued processes and 
compelled the attendance of the witnesses cited by the second party, and should 
have heard the arguments of the pleaders before coming to any decision 

(4) That the Deputy Commissioner ought not to have confined his 
investigation to the taking of the evidence of witnesses produced by the 
parties. 

(5) That the Deputy CommissiQnei should liave acceded to the prayer foi 
the examination by commission of such of the ;^itnesses of the second party as 
were out of the }uri8dictioD. 

(6) That the Deputy Commissioner ought to have considered the* docu¬ 
mentary evidence adduced by the second party 

(7) That the Deputy Commissioner has assigned no reasons whatever 
for refusing to rely on the testimony of such ot the witnesses as were examined 
by the second party. 

(8) That the enquiry and order made was defective and bad ab initio, 
inasmuch as the boundaries of the disputed tract of the forest were not specified 
in the notices issued or the order passed. 

(9) *^hat thfe Deputy Commissioner ought to have ascertained and found 
which of the two parties was last in actual peaceful possession of the forest, 
and of how much and what part thereof 

(10) That the Deputy Commissioner ought not to have ordered the first 
party to be maintained‘in possession of the [7653 whole of the forest, 
inasmuch as the evidence of the said first party does not prove that the whole 
of the forest called the Dhupghata forest in the proceedings was in their 
possission. 

(11) That under the circumstances of the case, the Deputy Commissioner 
ought to have made or direpted a local enquiry. 

The Advocate-Ggneral (Mr. G. C Paid), Baboo Ihun Chiindei Jianumjee 
and Baboo Uvia Kali Mookerjee, for tlie Petitioners. 

Mr. Pugh, Baboo Srenath Doss and Baboo Kishoie Lull for the 

Opposite Party. 

The Order of the Court (Phinsbp and GRANT, JJ.) was as follows .— 

This mattei has already bben before another Division Benoli of this 
Court. It relates to ^ dispute between two zamindars regarding a forest. 
On a former occasion the Deputy Commissioner, finding that there were 
disputes regarding this forest, directed the Collector to assume possession 
until one of the contending parties had established his right to it in the 
Civil Court'. This order was set aside in March last by a Division Bench of 
(his Court, which held that it wfts the duty of the Deputy Commissioner to give 
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the parties an opportunity of proving their possession of the forest in a pro¬ 
ceeding regularly held under s. 145, and having the parties then before it. The 
High Court directed such proceedings to be initiated. 

It would have been fruitless to enquire which of the parties at the time 
that this order was passed was in actual possession, inasmuch as the posses¬ 
sion was admittedly with the Collector, and therefore, as we understand it, the 
object of this proceeding would be to ascertain the possession as it existed at 
the time when the Collector took over possession. . 

The next point on which it is necessary fer us to expiess an opinion 
relates to the property now in dispute. It is made the subject ol complaint by 
the learned Advocate-General that no specific boundaries have been pointed 
out. But so far as we can learn from the proceedings, the parties themselves 
and the Deputy Commissioner who tried the case knew very well what was the 
subject-matter of dispute, viz., the tract of country [7663 known as this forest 
We, therefore, think that there is nothing m this contention 

After the Deputy Commissioner had instituted proceedings under s 145, 
the second party by two petitions applied for summonses on their witnesses. 
Both these applications were refused by the Deputy Commissioner without any 
stated reasons Now, the terms of s 145 are somewhat obscure in this respect 
They merely declare that on tlie day of trial the Magistrate shall receive the 
evidence produced by the parties respectively. It is nowhere declared in the 
Code whether .these proceedings are to bo regarded as what is known as sum¬ 
mons cases or as warrant cases, but we are inclined to think that fiom their na¬ 
ture they should be regarded on all points of procedure as summons oases. We 
think, however, that although it is altogethei discretional with the Magistrate 
to issue summons on the witnesses cited by each party in sucli a case, at the 
same time when any one of the jiarties conies at a proper time before him 
and asks for processes to seciiie the attendance of his witnesses, the Magistrate 
should not arbitrarily refuse Ins assistance, as he has apparently done m the 
present case, The applications for summonses were in this case made on the 
Slst March, and the case was not decided until the 7th May, so that there 
was ample opjxirtunity to serve the summonses The Magistrate, however, ha.s 
on one application stated “ The paitios must produce their own witnesses. 
This IS an applicntion to summon no less than 99 witnesses in a proceeding 
under s. 145 of the Code of Criminal Procedure ” . and, on the other application 
he records a siq^iilar order, the number of witnesses here being 114 instead .of 
99. But the number of witnesses summoned is not necessarily a reasqp for 
refusing to grant a process If the parties had produced 99 and 114 witndkses 
in Court, the Magistrate would have been bound to examine them. There is 
no reason to refuse an application for summons simply because a large numbei 
of witnesses is mentioned therein ^ 

We think that there are no valid grounds for the next objection taken, 
because it does not appear that the Magistrate refused to examine any witnesses 
who were in attendance. The order recorded is that the.pleaders did not wish 
to examine any more of the witnesses who were in attendance. ^ 

[787] The next objection taken relates tojihe omission of the Magistrate to 
consider the documentary evidence tendered. He state^it as his opinion that it 
has no bearing on the enquiry. As observiSd by the lesBrned Advocate-General, 
the Magistrate has probably arrived at this conclusion because he has refused, 
in another portion of his judgment, to hear the arguments of the pleaders on 
both sides. It is not improbable that if he haa heard their arguments he 
would have his attention directed to the next jjpints on whicn the documentary 
evidence was intended. 
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The Magistrate was also wrong in refusing to hear the argumentof pleaders 
before deciding this case. 

We think, therefore, that the case should be re-heard by the Deputy Com¬ 
missioner, who will give the parties an opportunity of securing the attendance 
of their witnesses if they make applications for processes within reasonable 
time, reserving, however, to himself tlie discretion of refusing the applica¬ 
tions if he considers that the witnesses have been cited inei’ely for purposes 
of vexation, delay or defeating the ends of justice, or for otlier valid or sufficient 
cause. But he should in po case refuse to issue a process without invariably 
recording his reasons for such refuaal 
* Ite-hearing ordeied. 


NOTES 

[WHETHER MAGISTRATE BOUND TO PROCURE ATTENDANCE OF WITNESSES 
CITED BY A PARTY IN PROCEEDINGS UNDER SECTION 14S OF THE CRCINAL 
PROCEDURE CODE, 1898— 

(1) At first It was hold that proceedings under seetioii 145 of the Crimmal Procedure Code 

should be tro^ited in matterh of procedure d.s .i suininoiib case and therefore the Magistrate 
should not arbitrarily refuse his i.ssistanoe to a party who applies for process to secure 
attendance of his witnesses; and whore he so refuses the High Court could interfere in 
revision. Seo 11 Cal , 762 , 21 Cal . 29. * 

(2) It was even‘held that a Magistrate acts without jurisdiction in refusing to issue process 
for the attendance of witnesses cited bj one of the parties Sec 30 Cal , .508 note, 31 Cal., G85 

Later decisions of the same High Court took the somewhat modified view that it could 
not be laid down as a rule of law that proceedings under Chapter Xll of the Criminal 
Procedure Code should bo regarded as to procedure as summons cases , but as a special 
provision has not been made bv the law, it should be laid down as a rule of convenience that 
the Magistrate is not .absolved from the duti of assisting the p.irtics in procuring the 
attendance ot material witnesses when it is shown that their attendance cannot be eiiforoed 
without s^ich assistance. See 30 Cal., 508, 2 C L J., 286 note. 

It has been held in a recent case that it is not obligatory on a Magistrate to assist 
parties under section 145 in securing the attendance of their witnesses and they cannot 
claim as a matter of right that process should be issued by the Court to secure such attend¬ 
ance See 32 Cal ,1093 2 C L J ', 280 ] 
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OEIGINAL CIVIL 

The 16th July, 1SH5. 

Present 

Mb. Justice Norris. 
sin the matter of the petition of Solomon 

Gopaul Ohunder Lahiry and another.Plaintiffs 

* versus 

fc Solomotft.Defendant.'" 

Beview—Mistake of*'Counsel—(Jtvil Procedure Code (Act XIV of ItiSU), 
s. 6^3—Limitation Act {XV of 1877), s J—" Sufficient cause.” 

In a suit lietwoou A and B,i|hfiard on the 29th January 1883, a certain conveyance was 
filed with the plaint, hut up to the hearing this conveyaiioe had been protected from discovery. 

Application for review in Suit No. 294 of 1884 
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B's counsel had, however, had a copy thereof delivered to him at lihe time B’e. written state¬ 
ment was being drawn, and a copy biiefed to him at the hearing At the hearing A's 
C188] counsel stated that the effect of the conveyance was to vest the entirety of certain 
property in A , this view was accepted by B’s counsel, who did not road the conveyance The 
only issue in the case was “ who was iii possession of the propertv,” and the Court decided 
this issue on the fith February in favoui of the plaintiff 

On the 26th February B brought a suit against A to set aside this conveyance on the 
ground of fraud And m certain proceedings in this case taken on the 3ist March, B's 
counsel discovered, as he alleged for the first time, that under the conveyance, a moiet^' of a 
seven-twenty-fourth share remained m Ji On that day instructions were given to B’s counsel 
to draw up a petition of review of the ]udgment of the 5th Februarj This petition, owing 
to the Easter Vacation, was not, and could not have been, presented till the 9th April 

Held, that the words “ sufficient reason” m s 623 of the Code should receive a liberal 
construction, and should be construed so as co do substantial justice to the parties , that as 
in this case it appeared to the Court th,it the construction upon the convevance by B's 
counsel was the correct one, “ sufficient reason” had been shown for making the application 
In deciding whether B had shown “ sulRciont cause” within the meaning of s 5* of the 
Limitation Act, for not making the application within the time idlowod by law, the Court, 
following the principles laid down by BOWRN, L J , Tnte Masichestet Econamte Building 
Society (L R , ‘24 Ch D , 488) in its discretion heftl that ” suificienb cause ’ had been shown 
by B * 

Andeisan v Cm-pointion of the Taunt of Calcutta (I. L R , 10 Cal . 44^) distinguished 
This was a rule calling upon the plaintiff to show cause why a review of a 
certain judgment, dated the 5th February 1885, should not be granted 

• It appeared that under a deed, dated the 19th March 1883, Gopaul Chunder 
Lahiry purported to have purchased from one Khoja Abdool Aziz, amongst other 
properties, a certain house and premises, No 43, Bam Mohun Ghose’s Lane, 
and that after he had been put into possession he had been, on the 22ndfMay 
1883, forcibly dispossessed from a portion of these premises b> one Bibi 
Solomon, who, after taking possession, refused to attoin to him. ^Gopaul 
Chunder Lahirv thereupon on the 8th June 1884 brought a sfuit to eject Bibi 
Solomon from the piemises This suit came on for hearing on the 29th 
January 1884, when the line of argument taken^by the counsel for tiie plaintiff 
was, that under the deed of tlie 19th March'1883, the entire legal estate in 
the house and premises. No. 43, Ram Mohun Ghose’s Lane, passed to the 
[769] plaintiff. In this suit the following issues Were raised (l) Was the 
conveyance in ftlct executed (2) If so, was it executed bond fide foi consideratibn 
or collusivelv or fraudulently (3) II the document was executed for consi^ra- 
tion and bona fide, did the plaintiff acquire any title to the property as against 
the defendant ? (4) Was the plaintiff ever in possession of the property,and is 
he entitled to oust the defendant from it V The only issues tried at the hearing 
were the first and the fourth On the 5th Febiuary 1885,ia decree was passed 
in favour of the plaintiff. , 

On the 26th February 1885, Bibi Solomon brought a suit against Gopaul 
Chunder Lahiry for the purpose of having the deed of the* 19th March 1883 set 
aside on the ground of fraud, and on the 2nd March 1885 sjpplied for an 

•[Sec 5 —If the period of limitaftoti prescribed for any suit. 
Proviso where Court is appeal or application empires on a diw when the Court is closed, 
closed when period expires the suit, appeal or application may oe instituted, presented or 

made on the day that the Court re-opens 

Any appeal or application for a review of judgment may be admitted after the period of 
‘ 1 j limitation prescribed therefor, wlion the appellant or applicant 

Proviso 8s to appeals and jjjg Qourt that he had sufficient cause for not presenting 

applications for review. appeal or making the application within such period 3 
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injunction in that suit, restraining Gopai Chunder Lahiry from dealing with 
the premises No. 43, Ram Mohun Ghose’s Lane, and from executing the decree 
of the 5th February 1885, until the final hearing of the last-mentioned suit. 

This application was taken up on the 30th and 31st March 1886 in the 
presence of counsel for both parties ; and shortly before the defendant's counsel 
rose to reply to the arguments of counsel for the plaintiff, the former called for 
and read the deed of the 19th Maich 1883, and discovered that on th*e face of 
it the entire estate in the said premises comprised in the deed of the 19th March 
1883^, did not pass to Gopaul Chunder Lahiry, but that a moiety of a seven- 
twenty-fourth part thereof was still in the defendant, and had not been and did 
not purport to have been conveyed under the said deed to Gopaul Chunder 
Lahiry Counsel for the defendant thereupon pointed out this fact to the Court, 
and the Court took time to consider its judgment 

On the Slst March 1885 the defendant's attorney gave instructions to 
counsel to draw up grounds of review of the judgment of the oth February 1885, 
and on the 1st April a petition of review was duly prepared and ready to be 
filed, but owing to the fact that the learned Judge who had passed the decree 
of the 5th February 1885 did not sit again on the Original Side of the Court 
on that day, and owing to the subsequent immediate intervention of the 
Easter Vacation, the petition was not filed^ till the 9th April 1885. The 
ground set out in the petition was that it had been [770] discovered sub¬ 
sequently to the judgment of the oth February 1885, that the deed of the 19th 
March 1883 did not purport to pass the entire legal estate to Gopaul Chunder 
Lahiry, but that on the face of it a moiety of a seven-twenty-fourth share thereof 
remained in Bibi Solomon On the same date Mr Justieoe NOBRIS granted 
the rule first above mentioned 

At the hearing of the arguments on this rule it was admitted that the 
deed of the 19th March 1883 had been put in evidence by the plaintiff*, and 
that it had been filed with the plaint, but had been protected from defendant’s 
inspection, inasmuch as it was a document relating to the plaintifif's title. The 
Court, therefore, with a view of ascertaining what opportunities the defen¬ 
dant’s attorney had of seeing the document between the 5th February and the 
20th March, called the managing clerk of the defendant’s attorney The 
following was the evidence .—“ I did not see the original conveyance before 1 
instructed my counsel at the hearing of the first suit T saw a copy of it I 
read it, and briefed a copy to counsel before the hearing. On the day of the 
hearing of the application for the injunction, f was informed by counsel 
of the effect of the deed , before that time counsel had not discovered the defect 
I instructed counsel on thg,t very day (the 31st March) to draw up grounds of 
review.” 

Mr. Rill and Mr.‘ J G. Apcar appeared to show cause. 

Ml. Thll .—The application for review is barred by limitation , the date of 
the decree is the 5th February 1885, and that of the application the 9th April 
1885 Section 5 of the Limitation Act does not save the application, as it 
cannot be said that‘a mistake arising from not having carefully studied the 
effect of the document is a sufficient excuse under that section. 

On the 26th Febrpary Bibi Solomon filed her suit to set aside the deed, 
and surely at that date the effect o| the document might have been discovered 
Negligence of counsel stands on the same footing as that of any other person, 
and cannot be taken to be a sufficient ground under s. 6 for extending the time 
of limitation. The first ^uit was heard on the 24th January 18 m 4, and the 
then defendant’s counsel made use of the deed. Has therefore the Court 
power to deal with the mattei^ having regard to the Limitation Act; and is 
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the ground of mistake sufficient to take them [771] out of the Limitation 
Act ?—See Anderson v. The Corporahon of the Town of Calcutta (I. L. R., 
10 Cal., 445). The other side come before the Court under s. 623 of the Code 
of Civil Procedure, but under s. 626 the Court is to reject the appli- 
toation if there is not sufficient ground. “ Sufficient reasons ’’ must mean 
reasons ejusdem generis as the reasons which are mentioned earlier in 
the section. The very slightest diligence would have enabled them to see 
what the effect of the deed was. Mere neglect to look carefully into a docu¬ 
ment is not a sufficient reason for a review. The case of the Land Credit Co. 
of Ireland v. Lord Fermoy (L. B, 5 Ch. App., 764‘) shows that it is doubtful, 
even where an important w’itness has stated that he has made a mistake in his 
evidence, whether a review would be allowed. See also the case of Umrao 
Thakur v. Oakul Mandal (8' B L. R., App., 34) as to the effect of s. 376 of 
Act VIII of 1859, and also the cases in the note to that case which show that 
misconduct of a case is not a ground for review. See also the cases collected 
in Daniell’s Chancery Practice, vol. II, p. 1626. With regard to negligence 
being insufficient, see Gudadknr Chowdhury v. Shama Churn Milter (16 W.R.,8); 
Ram Dhun Chuckerbutty v. Joy Naram Panjah (8 B. L. R, Ap. 36 note. 12 
W. R.. 536), Seetanath Ghose v Shama Soonduree Dassia (8 B L. R, Ap., 37 
note: 14 W. R., 26) , Brojendro Uoomar fioy Chowdhry v. Wise (19 W. R,, 
130) With regard to an error in law not being a good ground, see Jadub 
Ram Deb v. Ram Lochun Mudduck (19 W R, 189) , JjJUem v Basheer 
(I. L. R., 1 Cal., 184). Further, they have not proceeded in a right way by asking 
for a review , they should have appealed , the limitation, both for an appeal 
and a review, is twenty days therefore, if they can «how that they have come 
to the Court within time for a review, they could have done so for an appeal. 
On the face of the deed I have a good title. The recital in a deed cannot cut 
down the operative parts of the conveyance— Ilolhday v. Overton (14 Beav., 467). 

Norris, -J., called upon Mr Gasper on the following points (1) as to 
the construction of the deed , (2) whether defendant has [772] shown suffi¬ 
cient cause for not making the application within the time allowed l#y s. 5 of 
the Limitation Act. 

Mr. Qaspei' (with him Mr Bonneriee) for Bibi Solomon.—The deed does 
not purport to convey the whole house to (jopaul. Bibi Solomon takes a 
seven-twenty-fourth share • 

[Norris,,! —Yes, that is so , but there is nothing in your affidavit to 
show that the defendant's attorney did not see the deed before the period of 
limitation expired. I I submit that we are entitled to a leview, even assmning 
that we had an opportunity of seeing the deed when the plaint* was filed—see 
Mahadeva Rayar v. Sappani (I L R., 1 Mad., 396;. 

The case of Anderson v. The Corporation of the Towp of Calcutta is dis¬ 
tinguishable from this, as here, the mistake is one made by both sides, whereas 
in Anderson’s case the mistake was on the part of the plaintiff’s attorney. As 
to the effect of a mistake on the part of an attorney—see Garter v Stubbs 
(50 L. J , Q. B , 161). 

The Courts in England have declined^to be bound by iron rules in such 
cases as the present. See the judgment of BoweN, J., In re Manchestei 
Economic Building Society [Ij. R., 24 Ch. i)., 488 (504) I . 

Mr. HiU in reply. 

NopfIs, j.—I n this case Mr. Bonnenee obtained a rule on behalf of the 
defendant, calling upon the plaintiff to show cause wliy I should not grant a 
review of judgment. • 


5 CAL.—168 
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The suit originally came on for hearing on the 29th January las^ 
Mr. Phillips and Mr. Bill appeared for the Plaintiff. Mr. Bonnerjee and 
Mr. Gasper for the Defendant. 

* Mr. Phillips opened the plaintiff’s case and stated that his client s title 
depended upon a conveyance, dated 19th March 1883, which he said conveyed 
the whole of the premises, 43, Bam Mohun Ghose’s Lane, to his client, and 
suggested that the only issue to be tried was “ is the plaintiff claiming under 
Khoja Abdool Aziz ” entitled to possession ? 

Mr. Bonnerjee asked me to try certain other issues which he named, and 
I adjourned the case until tfie 5th February to consider whether 1 ought to 
allow those issues to be raised. 

[773] On 5th February I decided against Mr. Bonnerjee, and the trial 
proceeded. 

Mr. Hill produced the conveyance pf 19th March 1883, and its execution 
by Khoja Abdool Aziz was proved by Mr. Wheeler. Mr Hill thereupon ten¬ 
dered the conveyance, and it was admitted. 

The learned counsel for the defendant did not object to the conveyance, 
nor did either of them read it, or ask^ that the ofl&cer of the Court should read 
it; they relied upon the accuracy of Mr. Phillips’ statement that it conveyed 
the whole premises to his client. I also relied upon that statement, and on 
that assumption'the trial proceeded and ended in a judgment for the plaintiff. 

On the 26th February Bibi Solomon filed a plaint against Gopaul Chunder 
Lahiry praying— 

{a) “ That it may be declared that the transaction evidenced by the 

said Indenture of the 19th day of March 1883 is invalid and inoperative, or 
that at all events the same is fraudulent and void as against her, and that the 
defendant, Gopaul Chunder Lahiry, is a trustee for her in respect to any right 
or interest he may have acquired thereunder. 

(5) “ That’it may also be declared that the plaintiff is entitled to attach, 

levy and bring to sale in execution of the said decree of the 29th day of 
March 1884 the said property, and to reside in the said rooms until the sale 
thereof. 

(c) “ That the defendant Gopaul Chunder Lahiry may be restrained by 

and under the order and injunction of this Honourable Court from executing his 
said .decree of the 6th day of February 1885 against the plaintiff pending the 

final'determination of the suit. 

( 

id) “ That the proceedings in the matter of the said claim of the defen¬ 
dant Gopaul Chunder Lahiry may be stayed pending the final determination of 
this suit. 

(e) “ That should the said claim be allowed pending the final determi¬ 

nation of this suit, then this suit may be taken as one to establish the plaintiff’s 
right to the said property. 

(/■) " Tliat a receiver may be appointed to take charge of the said pro¬ 

perty pending the final determination of this suit. 

(p) “ That the plaintiff may* have such further or other relief as the 

nature of the case may require.” 

On 2nd March imtice was issued upon the plaintiff of an application 
that the decree which I hau given him should not be executed until the suit 
filed by the defendant had been disposed of. 
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That application was heard by WiLSON, J., on 30th and 31st March. 
Mr. Bonnerjee and Mr. Gasper appeared in supj^ort of it. Mr. Htll and 
Mr. O’Kinealy opposed it. 

* 

Shortly befoire Mr. Bonnerjee rose to reply to the arguments of Mr. Htll 
and Mr. O’Kinealy, he called for the conveyance, read it, and discovered, as he 
contended, that it was clea)', on the face of it, that it did not pass the whole 
estate In the premises to the plaintiff, hut only seventeen-twenty-fourths 
thereof, and he relied on this fact in his reply. , 

It was not until Mr. Bonnerjee read the conveyance on 31st March that 
it was discovered that Mr. Phillips had incorrectly stated its purport on 29th 
January. On the 31st March the defendants’ solicitors were advised to mftke 
an application to me for review of judgment. I did not sit on Ist April; the 
Easter Vacation commenced on 2nd April, and application for a rule ntsi was 
made to me on there-opening of the Court on 9th April, which I granted 

The conveyance of 19th March 1883 was filed with the plaint and 
disclosed in the plaintiff’s list of documents, but inspection thereof refused on 
the ground that it formed part of the plaintiff’s title and was therefore 
privileged. 

On 24th June and 4th Jujy Mr. Hill showed cause against the rule, and 
on the latter day Mr Gasper argued m support of it. 

After hearing Mr. Hill I felt satisfied that the facts disclosed " sufficient 
reason ” for my granting the review , but I doubted whether the affidavit upon 
which the rule had been obtained disclosed "sufficienUcause” for not making the 
application within the period prescribed by the Statute of Limitation, viz., 
twenty days from the date of the decree. 

Anyone reading the affidavit would, I think, come to the conclusion that 
it meant to convey the impression that the only two opportunities that the 
defendants’ advisers had of reading the conveyance were on its production 
before me on 29th January and on its production before WijTjSON, J^, on 31st 
March, and I am bound to say I was both surprised and pained to find that this 
[775] was not so, and to learn from the managing clerk to the defendants’ 
solicitors that he had supplied a copy of it to the learned counsel who prepared 
the written statement, and had briefed a copy to both his counsel at the trial. 

These facts to which 1 have last alluded cause the question as to whether 
there is “ sufficient reason ” for granting the review to assume a very different 
complexion from what it bore at the close ol Mr Hill's argument, and k have 
considerable hesitation in holding that there is “ sufficient Reason ” , Ifut I 
think those words should receive a libeial construction, that they should be 
construed so as to do substantial lustioe to the parties^ and as it aijpears to me 
that Mr. Gasper’s construction of the conveyance is tlie.correct one, I think 1 
ought to grant the review provided the defendant has shown " sufficient cause ” 
for not coming here within twenty days after th« date of tife decree 

This is a difficult question. At the hearing, I thought the case of Ander¬ 
son V. Corporation of Calcutta (I L , 10 Cal., 445), was fatal tojihe defendant. 
I am bound by that decision, (though 1 mus^ respectfully say that I could not 
arrive at the same conclusion as the learned Judge who decided it arrived at), 
and unless I can clearly distinguish it froffi the present case, I must discharge 
this rule. 

In that case Anderson had brought an action Against the Corporation of 
Calcutta and the Secretary of State for India: ne obtained a decree against 
the Corporation, and his suit against the aSecretary of State was dismissed 


1336 



li Cal. 776 gopaul chukdeb Ac. v. solomon [1886] 


with coats, and those coats were added to the costa he was to receive from 
the Corporation; the decree in that case was made on 27th June 1883 ; the 
Corporation gave notice of’" appeal on 20th July 1883, not making the 
Secretary of State a party respondent; the plaintiff’s attorneif*!, at the time he 
was served with the notice of appeal, did not observe that the Secretary of 
State was not a party respondent, and first noticed it on 8tb January 1884, 
and on 22nd January he applied for leave to file a cross-appeal against the 
Secretary of State. A rule nm was granted, and after argument discharged. 

In that case the plaintiff’s attorney no doubt ought at once to have 
noticed that the Secretary o^ State was not a party respondent; in this case 
the,defendant’s advisers ought to have [7763 read the conveyance, but Ander¬ 
son’s attorney was not misled by some one else, in good faith, inaccurately 
stating the purport of the notice to him Moreover, he waited for a fortnight 
after the discovery of the omission before he made his application , here the 
defendant has applied to the Court at the earliest available opportunity after dis 
covery of the mistake, there has been no interval of negligent inactivity on the 
part of the defendants’ advisers since the discovery of the mistake, (in these 
grounds, without putting away the effect of the judgment in Anderson v. Cor- 
poratton of Calcutta (I. L. E., 10 Cal., 445), I think the cases may be 
distinguished. 

In connection with this object, and as affording a guide to the principles 
that should guide a Judge in dealing with such a case, I would refer to the 
judgment of Bowen, L. J In re Manchester Economic Bmldmg Society [L. R., 
24 Ch. D., 488 (503)]. “ It seems to me tba' to attempt in any one case to lay 
down a set of iron rails on which the discretion of the Court of Appeal 
was always to be obliged to run, and to say that the leave of the Court 
would never be granted, except in certain special circumstances, and in 
a defined way, would be very perilous The rules leave the matter at 
large Of course it is to be exercised in the way in which judicial power and 
discretior^ ought to be exercised, upon principles which are well understood, 
but which had better not bo defined m a case except so far as may be necessary 
for the decision of that case, otherwise there is the great danger, as it seems 
to me, of crystallizing into a rigi^ definition that judicial power and discretion 
which the Legislature and the rules of the Court have for the best of all 
reasons left undetermined and unfettered ” and Pritchard v Pritchard (L. R., 
55), IB also somewhat in fioint. 

* Upon the whole then, though not without misgiving, I niust make the 
rule ufesolute, but under the circumstances the defendant must pay the costs. 

The plaintiff to have all his costs of, and incidental to, the rule, and the 
payment of these costs to be a condition precedent to the hearing of the 
14 Q. B. D. review. * * 

liulc absolute. 

Solicitor for tb® Plaintiff ;,Mr. C F. Pittar. 

Solicitors for the defendant; Messrs. Watkins d Co. 


„ « NOTES. 

[Tbi& case revened an appeal. See (1886) 18 Cal. 68.1 
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BAGHUNATH BALI V. MAttABAJ BALI [1886] IX.B. 11 C&I. 717 
[777] PBIVY COUNCIL. 

« The 12th March, 1886. 

Present: 

Lord Blackburn, Sir R. P, Collier, Sir R. Couch, and 

Sir a. Hobhousb. 


Raghunath Bali.Plaintifi* 


versus 

Maharaj Bah....'.Defendant. 


[On appeal from the Court of the Judicial Commissioner of Oudh.J 


Limitation Act (XV of 1877), sch II, art. 127—Exclusion from joint property. 

• 

A collateral member of a Hindu family, alleging it to be joint, claimed hit> share of 
ancestral property in Oudh, part of which formed a taluk inherited, for a considerable time 
past, by the eldest son, who taking the whole of it had given ihaintenanco to the other mem¬ 
bers. This taking was entered in the first and second of the lists made under the provisions 
of the Oudh Estates Act 1 of 1869, and as to it there was no ground of claim But with 
respect to the savings, accumulations, and investments made from the income and proceeds of 
the taluk before the confiscation and restoration of Oudh lands in 1858, the contention was 
that each member was entitled to his share, and that, by the presumption in respect of a joint 
family, the burden was on the talukdai to prove that there wore no savings, dt accumu¬ 
lations, made otherwise than out of the taluk, and before the confiscation. 

Held, that if it were assmned that the family 'Aas for some purposes undivided, still, 
this was not the case of an ordinary undivided Hindu family and that in such a case as this, 
the presumption must depend on somewhat special circumstancos 

* » 

However, this case must be decided on the distinct ground that, as the claimant h^ boon 
excluded from his share, if he had one, for more than twelve years, he knowing of this excllsion, 
the law of limitation enacted in Act XV of 1877, Sch. II, Art, 127, was applicable and the claim 
was barred by time. . • 

Appeal from a decree (26th April 1882) of the Judicial ComiuiBsioner of 
Oudh, afiBrming a decree (18th August 1881) of tiie District*Judge of Lucknow. 

» 

The suit out of which this appeal arose was to obtain a declaration of 
the plaintiff’s right as cousin of the defendant, the son of his pafernal uncle, to 
a share in village lands, paths, and groves, mainly ineluded in taluk Rampur 
in pergunnah Dariabad, in the Barabanki* district oi Oudh ; to a share in 
maafi villages and houses; and to a share also in personal effects, 
[778] bonds, cash, &o., the whole being alleged to have been the ancestral 
joint property of the family to which both partiesl belonged; and to be of the 
value of more than eight lakhs of rupees. 
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The following pedigree was given in the District Judge’s judgment, and the 
family was said to be traced back to one Firthi Bai in the thir^nth century:— 

>1 8UKDBB Dass 


Bai Muiar Das Sobha Bai Drig 

I 

Bhanker Das 

I 

Santokh Bai 

I 

Abdhut Bai 


Bans Gopal, 
no issue. 


Badan Smgb, Hiralal 

no issue | 

Bilal Pershad 


Bae Sura] Bah Anand Bah, 

! no issue 

Abhram Ball,’ | 

died 1880 Sufbij Bah, 

I no issue, died 1877 


Mahara] Bali, 5 other sons, 

1st Deft d Jiespoftdejil defendants 

The defence was that the ancestral property was all comprised in the 
saiiadi taluk entered in the first and second of the lists prepared in conformity 
with 8 8 of the Oudh Estates Act, I of 1869. The law of limitation under Act 
XV of 1877, Sch. II, Art. 127, was also relied on 

The District Judge of Lucknow, distinguishing the taluk from the “ non- 
talukdari*’” property, fixed issues raising questions whether the family was joint 
or divided, and whether the property was ancestral or not, also whether the 
talukdar was in the position of a trustee for the family or not He was of 
opinion that, though nothing but the taluk came under Act I of 1869, 
the two kinds of property distinguished above were not subject to two sets 
of customs, but both to o'ne set, and that there was evidence that the eldest son 
obtained all the property, not the taluk only. He concluded that there was 
no pjftof of joint possession of the property, moveable and immoveable, either 
within the period of limitation or at any previous time. As to the maafi or 
assigned revenue in the maa/i villages, it had been assigned for two lives only, 
both having now terminated, while [7793 a-s to the grant of the zamindari or 
ownership of these villages, no proprietary title or right to possession was 
shown by the plaintifi As the defendant had not these villages m the list 
attached to his summary setlAement kabuliyat, and showed no acquisition of 
them subsequent to confiscation, it might be that the proprietary right was 
still vested it^ the Government by the confiscation, but it was not vested in 
the plaintiff No relation of tin^t was established or had been alleged, but 
such as would arise frohn the position of the plaintiff as a member of a joint 
family ; and his claim in*that charaftter was disposed of by the above findings. 
The above decision was affirmed by the Judicial Commissioner in the following 
judgment :— 

" Abhram Bali, the fati^r of the defendant-respondent, and first cousin of 
the plaintiff-appellant, was a talulfdar. He was engaged with at the summary 


Partab Bali, 
died 1864 


Baghunath, 
Plainttff d Appellant 
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settlement, and again at the regular settlement. A sanad was granted to him, 
and his name is entered in the second list of talukdars (s. 8, Act I of 1869). On 
his death defendant-respondent succeeded him, and plaintiff-appellant now 
claims his share of the estate Primd facte the defendant-respondent is the 
owner of an estate which descends according to the rule of primogeniture, and 
it was for plaintiff to prove that he had a right to any portion of it. All 
that he-has proved is that the talukdar had not disowned his relations. They 
lived with him and enjoyed favours from him, they assisted in the manage¬ 
ment of the estate , but there is no proof that they enjoyed any right of 
property in the estate. I can find nothing in the record to show that the 
plaintiff enjoyed anything except by the favour of the head of the family. 

"In the 12th ground of appeal it is alleged that the head of the family lield 
as trustee. This was not asserted in the plaint, and I find no evidence in sup¬ 
port of the trust. 

“ A portion of the property claimed consists of villages which were held 
revenue-free for certain lives The revenue of certain lands was remitted for 
the lives of Abhram Bali, Partab Bali and their eldest sons Partab Bali was 
plaintiff’s father. On his death his eldest son Sheoraj Bah succeeded to the 
share of the maafi. Sheoraj Bali died in 1878 Thus the two lives on plainciff’s 
side of the family have expired, and "he has no claim to anything under 
[780] the maafi grant Andlshere is nothing to show that he has any share 
in the zamindari right. 

" Plaintiff-appellant has entirely failed to proye his claim and his appeal 
must be dismissed with costs " 

On this appeal—- 

Mr. J. D Mayne, for the Appellant, argued that, although it was admitted 
that where property, having been confiscated, had been re-granted by the 
Government, the foundation of title was the grant from the authority having 
power to make or withhold it, so that the grantee took the estate granted to 
him as his separate acquisition , yet circumstances might .exist requiring a 
Court to find that a person so obtaining an estate, previously the property of 
his family, was a trustee for the joint members of that family— Hardeo Buksh 
V. Jowahtr Stnq (L. E., 4 Ind. Ap., 178), Harparsad v Sheodial (L. E., 3 Ind 
Ap., 259). 

That in this family there had ever been a partition had not been made out 
and, on the facts proved, the District Judge should have held that there was* on 
the part of the head of the family, a relation of trust existing, if not as to thSWialuk 
itself, at all events in regard to family property outside it. It w'as submitted also 
that certain further evidence should have been received. All savings and accu¬ 
mulations, down to the time of the confiscation in March 1858, should have 
been held divisible among the members of the family as'jomt property, as well 
as property purchased before that date The plaintiff had Jived, and had been 
maintained in the family house He was entitled to his share from all sources 
other than the taluk itself, even if that belonged to the head of the family. 
This would appear from the application of general rules of Hindu law ; and it 
had also been expressly decided in G D. Mahp/raj Ulungaru v. Baja 
Bao Puntulu, dc. (5 Mad H. C , 31) that the rule of impartibility applicable to 
zamindaries did not extend to the personal property of a zamindar left at 
his death, and that such property was divisible among his sons after his 
death. The appellant’s position was that he waa a member of a joint [781] 
family, of which the talukdar was the head orinanaging member. Accord¬ 
ingly, on the latter, if he alleged any part of»the joint ^family property to be a 
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separate acquisition by him, or to be his separate estate, was the 
of proving it to be so. This resulted from the general presumptions apphoabie 
to Hindu families ; and it followed that where, as here, there was a nucleus of 
joint family property out of which acquisitions in the possession of the manag¬ 
ing member might have been made, the law threw on him the burden of 
proving them to be his separate property, if he claimed them to be so. As 
regards the property other than the taluk, the District Judge had wrongly laid 
upon the plaintiff the burden of proving union, joint property, and partibility, 
all of which attached by presumption to family estate In supporting that 
judgment the Judicial Commissioner had eri'ed. 

Beference was made to portions of the judgments in the following oases: 
Lekraj Kuar v. Mahpal Singh (I. L. R., 5 Cal., 744, L. R., 7 Ind. Ap., 68) ; 
Bewan Pershad v. Badha Bibt (4 Moore’s I. A., 168), Neelktsto Deb Bunnono 
v. Beerchunder Thakoor (12 Moore’s 1. A., 540). Reference was made to the 
decisions in Chhahila Manckand v. Jadctvbhai [3 Bom. H. 0. (O. C. J.,) 87] ; 
Krisnappa Cheth v Bamaswami Iyer (8 Mad. H. C., 25) , Lnximon Boo Sada~ 
sew v. Mulhar Boo Bajt (2 Knapp P. C. Ca., 60) , Paulliem Vallu Chetti v. 
Paulhem Surriah Cheiti (L. R., 4 Ind. Ap., 109), Prankristo Mozumdar v. 
Bhagirati Guptta (20 W. R., 158). Umnthnath Chowdhry v. Goureenath Chow- 
dhry (13 Moore's I. A., 549), Gobtndchundey Mukerit v. Doorgapersad (14 B. 
L. R., 337); Vedavelli v. Narayana (I. L. R., 2 Mad., 19), Dharam Das Pandcy 
v. Shamasoondri Debi (3 Moore’s I. A., 229), Har^ v. Maruti (1. L R., 6 Bom., 
741), Hansjt Chhtba v. Valabh Ckhtba (I. L. R., 7 Bom., 297). 

Mr. J. Graham, Q. C., and Mr. J.H. A. Branson, for the respondent, were 
not called upon. 

[782] Their Lordships’ Judgment, after Mr. Mayne had been heard, was 
delivered by 

Sir B. P. Collier.—In this case Rai Raghunath Bali sued Rai Maharaj 
Bali for the purpose of recovering the half of a taluk in Oudh, together with 
other prQperty which is specified in the plaint, of various descriptions, some 
real property, some personal property, and some maafi villages. The relation¬ 
ship of the parties is sufficiently stated in a short pedigree to be found at the 
beginning of the judgment of the District Judge. It appears that Sital Parshad 
had three sons, Suraj Bali, Anand Bali, and Partab Bali. Anand Bali died 
without issue. Partab Bali had two sons, Sheoraj and the plaintiff, Sheoraj 
having died some years before the suit was instituted. The other son of Sital, 
Sufaj Bali, had a son, Abhram Bah, who died in 1880, leaving the defendant 
his h^ir and successor. 

The taluk ‘ in question is one which for a very considerable time has 
descended to the eldest son, who has taken the whole of it, and has given main¬ 
tenance to other memSeVs of the family. In 1858 a summary settlement of 
this taluk was made with Abhram Bali, the father of the defendant, and in 1860 
Abhram received a.’sanad in pursuance of that summary settlement, whereby 
the taluk was granted to him and to his heirs on the principle of primogeni¬ 
ture, and his name was subsequently inserted in the first and second list of 
talnkdars in the Oudh Estates Act of 1869. This being so, no question has 
been raised on the part^f the appellant as to the right to the taluk except on 
the suggestion of a trust—the proof^f which has entirely failed. 

The other descriptions of property remain to be dealt with. First, with 
respect to the maafi villages, it appears that there was a grant of them to 
Partab, the father of the pla|ntiff, and Sheoraj, his eldest brother, for their lives. 
Those lives having determined, the property reverted to the Government, And 
was granted to the defendant. With respect to them, also, no question arisM. 
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We have only, therefore, to deal with accumulations which have 
been made by the defendant, or his father, or his ancestors. With respect 
to them it is admitted that any savings made £783} from the pro¬ 
ceeds of the taluk since the summary settlement of 1858 would belong 
to the defendant. The question, therefore, is still further reduced to 
savings and investments which have been made at an earlier time, or from 
proceeds' other than those of the taluk As to them the plaintiff contends that 
the family being joint he is entitled to his share. A very able and ingenious 
argument has been addressed to their Lordships on the part of Mr. Mayne for 
the purpose of showing that the family was joint. 'The Subordinate Judge has 
found that they were not joint, but in the view which their Lordships take,of 
the case it is not necessary to decide this question. 

It has been further contended by Mr Mayne that the burden is thrown 
upon the defendant to prove that there were no savings or accumulations other 
than out of the proceeds of the taluk or before 1858 But it appears to their 
Lordships also unnecessary to determine this question. They observe, however, 
this is not the case of an ordinary undivided Hindu family, if it be assumed that 
the family was for some putposes undivided, and that the presumptions must 
here depend upon somewhat special circumstances. 

Their Lordships are of opiryon that there is a ground, and a very distinct 
one, upon which the cause must be decided It has been distinctly found by 
the District Judge (and that finding has been adopted, tliougli not in express 
terms, by the Judicial Commissioner of Oudh, who has affirmed the judgment, 
tliough without giving any lengthened reasons foj his decision). “ With 

rosjiect to all the rest of the property other than the maafi villages, I am of opinion 
that it is not only not proved chat plaintiff’s branch had joint possession, but 
that the exclusive jxjasession hy Abhram Bali and defendant on their own 
behalf alone is established.” If this finding is right, the Limitation Act of 
1877, XV of 1877, Art. 127, Sch. II, applies, the term of twelve years, accord¬ 
ing to that Act, running from the time when the exclusion of the plaiptiff was 
known to him It appears to their Lordships that this finding of the Judge is 
altogether supported by the evidence, and that the plaintiff’s exclusion must 
have been known to him at latest in 1858 or 186X). It has, indeed, been contend¬ 
ed that there was [784] some joint possession on behalf of the plaintiff, on the 
grounds 1st, that he lived in the family house, though not in the same apart¬ 
ments with his cousin ; 2ndly, that he obtained an allowance of some Rs. 90 
either per menflera or per annum, —it does not clearly appear which. The first 
of these grounds does not appear to their Lordshijis to establish joint p5sBe8- 
sion ; the second goes some way to negative it. 

The plaintiff has been excluded from his share, if he had one, of the 
family property, for more than twelve years, and he rfiust have known of this 
exclusion. If so, the Statute of Limitations has run against him. 

Their Lordships will humbly advise Her Mfl-jesty that* the appeal should 
be dismissed, and the appellant must pay the costs. 

Appeal dismtsfied. 

Solicitors for the Appellant: Messrs. Yo^nq, Jackson, and Beard, 

Solicitors for the Respondent Messrs^W^a^Ams ijattey. 


NOTES. 

t A claimant admittedly out of enjoyment of prowr^ for the statutory period must 
prove the facts preventing the bar by limitation .—(1886) II Bom., 216 (219) , 18 Mad. 418. 

A« regards the onus of proof m suits relating to joint family property see (1907) 11 
C. W. N. 478 P. C.l • 


6 CAL.—169 
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[11 Gal. 78^ 

APPELLATE CIVIL. 

Thfi 4th A-ugust, 1885. 

Pbesent: 

Mb. Justice Wilson and Mb. Justice Bevebley. 


<. Sarat Sundari Dabi and others.Plaintiffs 

<1 versus 

The Secretary of State for India in Council.Defendant “ 


As.nessnient of accreted lands—Act IX of 1847, ss. 6, 9—Order of Board 
of Bi‘vmne when final under s. 6 of Act IX of 1847. 

The effect of the words* “ whose order thereupon shall be final ” in s. 6 of Act IX of 1847, 
IS, that where an assessment has been made under s. 6, which has lieon approved by the Board 
of Bevenne, such assessment is final and cannot be called in question m a civil suit; but 
the fact of an assessment having been made is no bar to a suit raising the question, whether 
.the Board of Revenue had jurisdiction under s 6 of the Act to assess. 

Act IX of 1847 applies to-land re-formed on the site of a permanently settled estate. 
This was a suit for a declaration that certain^ lands were a re-formation on 
the original site of the plaintiffs’ permanently-settled village of mouzah Boyram- 
pore, and as such, not subject to Government assessment. 

r7883 The plaintiffs stated that they were jointly in possession as 
zamindars of certain mehals in Pergunnah Luskurpore, in which the mouzah 
in dispute was situate; that at the time when their predecessors were in 
possession of these mehals, a portion of the land of Mouzah Boyrampore had 
been submerged in the bed of the river Mohanunda , and that subsequently 
this land re-formed on its original site , that in 1849. at the time of the 
Government survey, this land was again partly submerged, and as a conse¬ 
quence cthe survey and thak measurements made in 1849 included only such 
portions of this mouzah as had re-formed, that subsequently to this survey 
the portion winch had re-formed was again submerged, and did not commence 
to re-form till the year 1864 when a portion only of the mouzah re-formed. 
That at about the time whilst the land re-formed was in possession of the 
plaintiffs, Government ^riiade a dearah survey, and in 1871 settled in tjarah 
sqch of the land as had’re-formed on its original site as excess land for a term 
of ten years under Act IX of 1847 with the plaintiff No. 1, atid one Coomar 
Gopalendro, reserving to the other co-sharers, who refused to take settlement, 
malikana, as persons entitled to take settlement. that no remission of rent was 
allowed by Government for the land which had not re-formed, and that after 
the expiration of thi^ settlement, they had held possession of this re-formed 
portion as niahks iif zamindari right, and on the 10th February 1882 served 
notices on the Collector, under s. 424 1 of Act X of 1877, signifying their 
intention to bring a suit to enforce their rights to the land, the Governmeiit 
having attempted to Sxercise khas rights thereon. 

* Appeal fi^in Original Decree No. 106 of 1884, against the decree of Baboo Pramatha 
Nath Mukerji, Bai Bahadur. Subordinate Judge of Bajshahye, dated the 18th of February 1884. 
t [Sec. 424 —No suit ‘hall be instituted against the said Secretary of State in Council or 
« against a puUic officer until the expiration of two months next 
Not c e' previous to after notice in writing has been in the case of the Secretary 
suing Secretary of State in of State in Council delivered to, or left at, the office of a Secretary 
Council or public officer. to t^he Local Government or the Collector of the District, and, 

in nie case of a public officer, delivered to him or left at his office, 
stating the cause of action and the name and place of abode of the intending plaintiff ; and 
the plaint must contain a statement that such notice has been so delivered or left.] 
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The defen^nt contended that the land in question was not a re-formatipn 
on the original site of Mouzah Boyrampore, that at a dearah settlement in 
1867-68, the disputed land was found to be excess land accreted to the 
plaintiffs’ estate, and that it had been assessed with revenue under the sanction 
of the Board of Revenue, and that therefore under s 9 of Act IX of 1847 the 
suit woqld not lie, and that under s. 6 of that Act the assessment was final, 
and not liable to be set aside by a Civil Court. it was further contended thit 
the plaintiffs not having been in possession of tliese lands as zapundars wdthin 
twelve years before suit, the suit was barred. , 

[786] The Subordinate Judge decided in favour of the defendant, deciding 
the contention as to the effect of s. 6 of Act IX of 1847 in his favour, on £he 
authority of the following cases . Dctvan Bamjetvan Sinqh v. The Collector of 
Shahabad (14 B. L R , 221 note , 18 W R., 64), The Collector of Moorshedabud 
v. Dhunput Smgh (15 B. L R 49 , 23 W. R , 38) , Narain Chundet v Taylor 
(I. L. R., 4 Cal, 103), and also holding s. 9 tp be a bar to the suit. 

The plaintiffs appealed to the High Court. 

Baboo Snnalh Das and Baboo Kishorilal Sarkar for the Appellants. 

The Senior Government Pleadei (Baboo Ajinoda Pershad Bamrjt) for the 
Respondent 

The Judgment of the Couit (Wilson and Beverley, .].J.), was as 
follows: — • 

This was a suit brought by the plaintiffs to establish their zamindari right 
to certain lands as having re-formed on the original site of Mouzah Boyrampore 
or Boyamari within the plaintiffs’ permanently settled mehals of Pergunnah 
Luakurpore, and to have it declared that the Govornment had no khas riglit in 
the said lands, and that thev were not liable to a fresh assessment of land 
revenue. • * 

The plaint alleges that Mouzah Boyrampore formerly comprised some 
7,284 bighas, but that the greater part of these lands had diluviated at the 
time of the revenue survey in 1849 , that after that survey the whole of the 
lands disappeared, but tliat from 1865 portions began to be re-formed on the 
original site , that in 1868 the Government made a dearah survey of the lajids 
thus formed, and on May 6th, 1871, settled them with two of the zam^ndars 
for a term of ten years “ after maintaining the right of the proprietors; ’* and 
that since the expiry of that settlement the plaintiffs [had be3n in possession 
as owners. 

t • 

The plaint is inconsistent and indistinct. In one place it asserts that the 
Government was itself claiming the zamindari title to the l^j-nds m dispute, and 
in another that the Government had recognised* the zamindari rights of the 
[787] plaintiffs, and had merely imposed an additional assessment on the lands. 

The defence was virtually that the lands in suit, having been found at the 
time of the dearah survey, to be excess lands gained by alluvion since the date 
of the previous survey, had been settled under the prewisions of s. 6 of Act IX 
of 1847, and that under ss. 6 and 9 of the Act that assessment was final and 
not liable to be set aside in a Court of Justice. It was further contended that 
the plaintiffs not having been in possession of thejands in dis])ute as zamindars 
within twelve years beford suit, their claim was barred by limitation. 
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Several issues were framed in the case, of which the second and third 
were as follow .— 

2nd .—Whether the suit is barred by limitation ? 

3rd.~ Whether plaintiffs are barred from bringing this suit, the lands in 
dispute having once been assessed as excess lands under the sanction of the Board 
of Bevenue ? 

The lower Court has found both these issues against the plaintiff's 

As regards the questioQ of limitation, we are unable to see how it can 
arise in the present suit. The ease for Government is (see paragraph 7 of the 
written statement) that at the time of the dearah survey the lands in suit were 
found to be excess lands, which had accreted to the estates of the plaihtiffs 
and their co-sharers, and that they were merely assessed with additional 
revenue as such accretions. It is no part of the defence that the lands were 
ever claimed by Government as the property of the State The settlement 
proceedings show that the proprietors of all the nine mehals to which the lands 
were found to have accreted were invited to accept the settlement, and the 
settlement was made 'with the owners of two mehals only, because the others 
either refused to take it or omitted to appear. Malikana was, however, reserved 
for them ; and although those owners who took the settlement are styled 
ijaradars, the meaning of that phrase apparently was that the settlement was 
a temporary one Only, and it cannot be contended from its use that the Govern¬ 
ment either had, or intended to set up, a proprietary interest adverse to the 
plaintiffs. On the contra^, the possession of the [788] settlement holders 
must be taken to be the possession of the zamindars, and the question of limita¬ 
tion does not therefore arise 

On the second point we think that s. 9 of Act IX of 1847 does not apply 
to the present suit. This is not a suit against Government or any of its 
officers on account of anything done in good faith in the exercise of any of the 
powers c«nferred..by that Act. On the contrary, it is a suit for a declaration 
that the provisions of that Act are inapplicable We agree with the remarks 
of Pheae, I., in the case of the Collector of Moorshedahad v. Dhunval Singh 
(l^ B. L. E., 49 ; 23 W R., 38)* that " the words of this section seem to be 
limited to forbidding a suit wherein the plaintiff seeks to make Government or 
any of its officers responsible m damages on account of anything done in good 
faith in the exercise of the powers conferred by the Act ” , 

Jfiie next question is, whether the Subordinate Judge was right in holding 
that the suit was barred by the provisions of s. 6 of Act IX of 1847. 

Tliat section tuns as follows 

“ Whenever on insliection of any such new map it shall api^iear to the 
local revenue authorfties that land has been added to any estate paying 
revenue directly to Governmei^t, they shall without delay assess the same with 
a revenue payable to Government according to the rules in force for assessing 
alluvial increments, and shall report their proceedings forthwith to the Sudder 
Board of Revenue, whose orders thereupon shall be jinal." 

What we have to consider is, Vhat interpretation is to be put on these 
words, that the orders of Jhe Board af Revenue on the proceedings of the local 
revenue authorities shall be final ? Is it intended that the Civil Courts shall 
be precluded altogether from enquiring into the legality of the proceedings 
of the revenue authorities ; o| are the orders of the Board final only as regards 
the.A;onduot of the proceedings and the amount of the assessment ? 
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By 8. 11 of the Code of Civil Procedure the Civil Courts have jurisdiotion 
to try all suits of a civil nature, excepting suits of which their cognizance is 
barr^ by any enactment for the time being in force. 

P89] The present suit is not brought to contest the amount of the 
revenue assessed upon the lands in dispute, but to contest the right of the 
revenue authorities to assess those lands with Any additional revenue at all. 

The right to assess alluvial increments with Government revenue is con¬ 
ferred by Regulation II of 1819, s 3, cl. 2 ; and ss 24 and 26 pf that Regula¬ 
tion provide for the institution of civil suits in certain cases to contest the 
awards of the revenue authorities. 

Similarly, cl. 3 of s. 14 of the Settlement Regulation (VII of 1822) runs 
as follows •—“ The decisions passed by the Collectors under the above powers, 
if not altered or annulled bv the Board or by Government, shall be maintained 
by the Courts, unless on an investigation in a regular suit it shall appear that 
the possession held under such a decision is wrongful and nothing herein con¬ 
tained shall be understood to authorize any Court to interfere with the decision 
of the revenue authorities relative to the jama to be assessed on any mehal or 
liortion of a mehal, or to the extent and description of lands belonging to any 
mehal that may be assigned on the ps^rtition of the same to the several 
parceners concerned. ” , 

In the case of Dewan lUtm Jeioan Stugh v CoUecto) of ^hahabad (14 B. 
L. R., 221 note 18 W. R., 94), it was found as a lact that the lands in dispute 
were lands added to the estate within the meaning of s. 6 of the Act, and it 
was accordingly held that the Act applied, and that the orders of the Board 
of Revenue in regard to the assessment were final. 

So in the case of Collector of Moot sliedabad v. DhuniJiU Smgh (15 B. L. R.# 
49 : 23 W. R., 38), the orders of the revenue authorities were held to be final, 
but only “ as legards the person whom they may directly afi'ect, viz , the 
zamindar.” 

• 

We think, therefore, that the words of the Act and the Reported cases go 
to this extent, that when an assessment has been made under s. 6 of the Act 
and approved by the Board of Revenue, that assessment is final and cannot 
be call^ in question in a civil suit. But the fact of an assessment having b^n 
[790] made is no bar to an enquiry as to wliether thb Act applied, and whether 
the revenue authorities had any right to make the assessment—in other words, 
whether they had jurisdiction under s. 6 of the Act. That is a question which 
we think it is open to the Courts to try, and that is precisely the quSftion 
raised in the present suit. 

It is contended before us that Act IX of 1847 was intended only to apply 
to lands gained by alluvion or dereliction from the sea qivrivers in which no 
proprietary title existed, and that it does not apply to land re-formed on the 
site of a permanently-settled estate. > ’ 

We think, however, that on the face of the Act itself and the decisions of 
D<noan Bam Jewan Singh v. Collector of Shahahad (14 B. L R., 221 note: 
18 W. R., 64), Bam Jeivan Stngh v. Collector of Shahahad (1& W. R., 127), 
and Collector of Moorshedabad v. Dhunput Singh (23 W. R., 38) this conten¬ 
tion cannot be allowed to prevail. The object of the Act is to provide for the 
assessment of riparian estates from time to time, in accordance with the changes 
which periodical surveys may show to have taken place in their area and boun¬ 
daries. Section 3 of the Act refers to atevenue survey which is to be approved by 
Government as fixing the boundaries of estates, and provides that at intervals 
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o{ not less than ten years fresh surveys of such estates may be made. Section 5 
then provides for a reduction in the sudder jama when on a comparison of two 
successive surveys it appears that the area of an estate has been diminished, 
and 8. 6 provides for an addition to theyama when on inspection and comparison 
of the new map land appears to have been added to the estate since the last 
survey. In every case the starting point is to be the revenue survey which, it 
would appear, is to be taken as representing the boundaries of the estate as 
they existed at the time the permanent settlement, and it is apparently not 
open to the revenue authorities to go behind that survey and enquire whether 
in fact the boundaries at th'a time of settlement were not other than therein 
represented. 

In the present case the revenue survey admittedly took place in 1849 , 
and if, as compared with the state of things ascer-[79l]tained at that survey, 
an accretion was found to have taken place at the subsequent dearah survey 
of 1867-68, we think the revenue authorcties were bound bv the provisions of 
s. 6 of the Act to assess such accretion. 

Now it appears from the evidence that in 1868 there was an accretion to 
the estate mouzah Boyrampore as compared with the survey of 1849 ; and that 
being so, we must hold that the Act applied, and that the accretion was liable 
to assessment. It is true that (if we understand the settlement proceedings 
aright) the entire area found in 1868 was assessed without any deduction for 
the area existing* in 1849, apparently on the ground that in the meantime the 
whole of the lands had been diluviated- But this objection to the settlement 
proceedings has not been taken in the present suit, and even if it had been 
taken, it is open to question whether we could have intaorfered. The matter was 
one affecting the settlement proceedings in respect of which the orders of the 
Board of Revenue are declared to be final. 

That the excess lands, however, were liable to assessment, seems to admit 
of no doubt, and we think, therefore, that the suit was rightly dismissed. 

The^appeal is accordingly dismissed with costs. 

Appeal dismissed. 


^ • NOTES. 

[ This case must be deemed overruled in so far as it laid down that a former survey map 
was conclusive under Act PX of 1847 as to the original limits of each permanent! v-settled 
estate and therefore that the comparison of the two maps by the Revenue sffheer was conclu¬ 
sive Olathe quastion of addition to the estate See 14 Cal., 67 (92) (F B.) . 17 Cal , 590 ; 30 
Cal ,%91 (P C.). 'Jhey are not conclusive and in the abseiiccof evidence to the contrary, they 
may be judicially received in evidence as correct when made. 

The cvidontiarv value ,of the survey maps is authoritatively stated in (1902) SO Cftl., 
991 (PC)] 
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APPELLATE CIVIL. 

The mth May, 1885. 

Present: 

Sir Eichabd Garth, Kt., Chief Justice, and Mr. Justice Ghose 

Kokilmoni Dassia.One of the Defendants 

versus 

Manick Chandra Joaddar and another.Plaintiifs.' 


Limitation Act, 1877, sch. II, els. 140, 141—Adverse possession ■— 
Hindu mother— Reversioner. ' 

Semble, that, in Hindu law, where a mother i^ucceeds to property as heir of her son, and 
her right thereto becomes barred b\ a(|veTse possession, the next heirs of her son on her death 
will have twelve years therefrom m which to suo for possession of the property. 

[792] In this case the judgment appealed from, in which the facts are sufficiently 
stated, was as follows — 

This was a suit for leoovery of possession of immoveable property on the basis of 
inheritance , plaintiils alleging that one Haladhar died in 1266 (1859), that his property 
devolved in succession on his widow and his mother Bhagabati, and that on the death of the 
latter m 1287 (1880) the plaintiffs became entitled to it as next-of-kin, but were prevented 
from obtaining possession by defendants, the daughter and daughter’s son of Cliridbar, a 
brother of Haladhar. 

« 

The Subordinate Judge found that the plaintiffs had the better title, but dismissed their 
suit on the ground that the right of Bbagkbati, and consequently that of the plaintiffs, was 
barred by limitation The only question now to be decided is as to the correctness of this 
finding. ^ 

The Subordinate Judge found that Haladhar and Giridhar lived as members of an 
undivided Hindu family , and that after the death of Haladhar, there was no formal separation ; 
that Giridhar died in 1273 (1866), and that although Bhagabati left the family dvwlling- 
house and pat up at Chuamallikpara, where the family had a golabaix, s,Jie was mainl&med 
out of the profits of the joint property and used to come and reside occasionally at the family 
house, where she died in 1287 (1880) after residing there for a rqoxth and a half. 

I think these findings are fully borne out by the evidence in’the case ; some attempts 
were made to show on behalf of the defendants that Bhagabati was tupied out of the family 
house by the defendant Kokilmoni; that the latter refused to maintain her, and that 
Bhagabati maintained herself by her own private means and lived in a house built by herself 
with her own means. But these assertions are advanced in a random ayd contradictory 
manner, the statements of one witness being ino'insistent with those of another, and the 
intention appears to be to make out at all hazai^s a case of exclusion from the family 
property; for example, Modhu Sudan says that Bhagabati formally e resigned fiber 

* Appeal from Appellate Decree No. 2416 of 1883, against the decree of G.G. Dey, Esq., 
OffioiatingaJudge of Nuddea, dated the 1st of August 18f)8, reversing the decree of Baboo 
Amirta Dali Ghaterji, Subordinate Judge of that District, dated the 31st of March 1882, 
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property—a statement which is not coniinnad by any other witness, and which is inconsistent 
with the theory advanced by others that Kokilmoni drove her from the family dwelling-house 
at Dowlutpur and excluded her from participation in the family property. The admitted fact 
that she made very frequent visits to the family dwelling-house and ended her life there, is 
enough in conjunction with the evidence for the plaintigs to show that she was never 
excluded from the joint family, and that she was maintained out of its resources all her life. 

I also agree in the finding that Bhagabati never managed the property, and that the 
management of the whole family property was after the death of Haladhar conducted by 
Giridhar, and on his death by IQikilmoni, or rather bv her husband Modhu Bircar in hir 
name . the actions of Bhagabati, which are set forth as acta of proprietorship, appear to be of 
little importance, except the alleged appointment of a servant which is doubtful 

[798] On these facts the Subordinate Judge is of opinion that the possession of Giridhar 
was probably not adverse to his mother Bhagabati, but that the possession of Kokilmoni was 
adverse, inasmuch as after the death of Gindhar, she obtained a certificate under Act XXVII 
of 1860 to collect the debts due to the estate of Giridhar and Haladhar , that her application 
set up an adverse right; and that since the date of that application, she has been in possession 
on the right therein asserted for more than twelve years, thereby barring the claim of 
plaintiffs as reversioners. 

f 

I think that the lower Court has attached undue importance to the assertion of right 
made in the application for a certificate in 1867 . the occasion for that application arose upon 
the death of Giridhar, whose daughter Kokilmoni was undoubtedly the proper person to 
obtain a certificate as regarding his estate It is true that the body of the application con¬ 
tained a reoital that Giridhar had been for twelve years in possession of Ilaladhar’s share, 
and that the petitioner was now in possession of it But this matter was not referred to by 
the Judge in his order granting a certificate to Kokilmoni on the ground of her proved 
relationship to Giridhar No copy of the certificate actually granted is filed, and it is not 
clear that it was styled a certificate to collect debts due to the estate of Haladhar, as well as 
Giridhar, or that notice of the application had been issued as of an application affecting 
Haladhai's estate , Prom the way in which the petition was framed, it would appeiir that 
the drafter of it, at least, was aware that some other person had a better title than Giridhar 
to the estate of Haladhar In any case there is no proof whatever that this assertion of right 
was brought to the notice of BhagabAti But if not brought to her notice, it cannot operate 
to exclude her, I think, according to the rulings in force For example, in Snra/utineesin 
Stbt V. Kailaah Chandei Ownqopadhya (25 W. R , 53), it was held that possession of a 
oo.«hareT-defendant would not become adverse until the plaintiff claimad or asserted some 
right tin the land held by her co-sharer and that right was denied by him q’he case here is 
the V,onverse one,, the right was asserted by the defendant, but on the same principle it 
should be held that the assertion did not exclude Bhagabati unless it was clearly brought to 
her notice. She was, it ryppoars, an illiterate woman, and it was natural that she should 
acquiesce in the management of the joint property, first bv her son, and then by her sou’s 
son-m-law, so long as she was maintained out of the joint family resources, whether she know 
of her right with regard to Haladbar’s succession, there is nothing to show. it is not impro¬ 
bable that she may have, been ignorant of it But inasmuch as she remained in the joint 
family, and there is no proof that she was clearly excluded, it appears to me that her right 
was not barred at any time up to her death m 1287 B, and that the suit of the plainliff- 
reveraioners is consequently not barred either An argument has been advanced by the 
respondent that there oould^ no joint fatnily [791] of which Bhagabati and Kokilmoni were 
both members; that Kokilmoni, as a married woman, must be taken to belong^ to her 
husband’s ^ily, a separate one from her father’s, and that therefore her possession of the 
property of Halad bft r, to which had no title, was a genuine adverse possession on her own 
account, But all the evidence in the^case indicates that Kokilmoni remained in the family 
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Abatement of Bent- 

Ttent suU — D%liivum—Transferee of tenant, ritfht of, to nhatemvnt, A teibaht has a 
right to, and can claim an abatement of, rent where ^ho area of the land, the 
subject of his tenure, has been diminished by diluvion, and such right passes to a 
purchaser on a sale of the tenure. Prosiinnn Moi/ee Dosvf v Doya Mnyee Do’tsee 
distinguished 

Kali Gahanna rai v DhananiIm (ihosk xi 

Suit for—Suit for apportionment of rent —Bengal Act VIII of 1869, s 19—Lmitation 
Act fXVof 1877), sch. II, (firt. 120 In 1877 certain butioara proceedings wore 
ternunated, and the amount of land hdld b> the plaintiff in the portion of the 
estate allotted to the defendant was ascertained. The rent payable was admitted 
to be at the rate of Rs 4 per biggah In 1881 the defendants sued the plaintiff foi 
rent of a larger amount than the plaintiff admitted to be duo, ani^ obtained a decree 
on the BlstMay 1881 On the ‘20th September 1881, the plainiid instituted-a suit 
nominally under the provisions of s 19 of Bengal Act VIII of 1869 for .abatement 
of rent, upon the ground that the defendant^ were seeking to charge him rent 
upon a large amount of land thandie actually hold The defendants pleaded that 
the suit was barred by limitation as being brought more than one year after the 
cause of action acctu^ The Court found that the amount of land ’held by the 
plaintiff was the amount stated by him in his plaint, and not that alleged b> the 
defendants Held, that the, suit was rathei one foi the apportionment of rent 
after thp butioara proceedings, and not one for abatement wf re-nt, and that it was 
not barred by limitation, inasmuch as the period .illowed foi such suit must be 
taken to be six years and not one vuai 

DUBGA PKR8HAD 1-. OHOSITA CtOUIA . . ..XI 

Abetmdnt-- 

Cliarge of See CHARGE, FORM or 

Absence- 

0/ defendant from British India See LIMITATION 

Of ent'iy^in a book is irrelevant under .s 34, Evidence Ar/. See RVIUENOK 

Abwabs— 

Illsgalityof. Cesses—Reg VIII of 1793,.'. 54— Reg. IV o/1794 —Rn; V ot 1812, 
<t 3—Rewp Act VIII of 1869, s. 11—4cf X of 1859, s Iff—Contract Act (IX of 
18?2), s 23. Where it is not actually proved that abwabs have boon paid, or have 
been payable befoio the time of the permanent settlement, a landlord is not legally 
entitled to recover them as against his lyots, even asKuming that by the custom of 
the estate the ryots, and their ancestors before them, have for a groat number of 
years, paid such abwabs Sernble, that a claim foi the recovery of abwabs existing 
before the time of the permanent settlement would not be enforceable 
Ghultan Mahton V tilukdabi Singh - • ..XI 

Aooeleration— 

Ofremmnder on failure of life estate See WILL 

Aocoant— 

4s among members of family See HINDU Law, WILL 

Statement of unsigned Sec LIMITATION .ACT. 1877. 

Suit for. See PARTNBRSHIl*. 

Aoopetion— 

To parent tenure. See LAND ACQUISITION AC'f^ 1870. 

Accretions— 

To husband's estate See HINDU L\W, ALIENATION. 

Accomnlations— 

See Hindu Law, Will 

Accused, Bight of, to kwnv the eract value of charge brought agamst him. Bee 
Charge, Form.of. • 
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Action in pern — 

Owner‘mdireetly tmpleaded — Towage Contract—Vice Adwnahy. The ‘ M. 8., a 
steam tug, was hired to tow the barque “ N ” down the Hughh, and in conse¬ 
quence of the negligence of the master of the tug whilst so employed, and of his 
wilful disobedience to the order of the pilot on board the “ N ” the latter ran foul 
of a sailing vessel the ■' S F considerable damage being done to both sailing 
vessels The " S P ” took proceedings against the “N.” for the damage sus¬ 
tained, and an action tii rem was brought (pending the proceedings taken by the 
“ 8. P.") by the “ N.” against the tug to recover damages, including any dama¬ 
ges that the “ N.” might have to pa\ to the owners of the “ S. F.” The defence 
set up by the tug was, protlction under its towage contract, which was to the 
effect that the proprietors of the tug should not bo responsible under any cireum- 
stances for any loss or damage to any vessel whilst in tow of the tug, whether the 
same should have happened through the default of the master or other sailors, 
etc., of the tug, or through theiiicompotenco or want of skill of the pilot in charge 
The Court below held, that the accident was due to the wilful disobedience of the 
master of the tug iii not obeying the pilot on board the “N." and that such 
misconduct was a “default” within the meaning of the rlanse in the towage con¬ 
tract , but inasmuch as the action was one %n rem and not against the proprietors, 
the clause was no answer to the suit Held, ok appeal that the clause was a 
sufficient answer; for that, although in every case of a proceeding xn rem the suit 
is directly against the ship itself, still the owner of the ship must always be con¬ 
sidered as indirectly impleaded r 
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Act of God— . 

See Cabbiebs, Liability op 

Acts— 

XIX of 1841, s. 19. See CBBTIKICATE OF OUABDIANSHIP, CANCELLATION O 
XIX of 1843 See MOBTGAGE 

IX of 1847, ss. 6, 9. See ASSESSMENT OF ACCBETBD LANDS 
XXXVII of 1865, R 2 See SONTHAL PEBGUNNAHB. 

XL of 1868— 

B. 3. See GUABDIAN AD-LITEM, APPOINTMENT OP* GUARDIAN OF MINOBB 
DEPENDING SUIT MlNOB, SUIT BY. 

SS. 10,12,21. See CEBTIPICATE OP GUABDIANSHIP 

B. 18 See GUABDIAN OP MINOB MOETGAGING MINOB’S PBOPEBTY 

s 27. See GUARDIAN 

Vni of 1859— 

See CIVIL PBOCEDUBE CODE, 1859 
s. 16 See DECLABATOBY i)ECRRE, SUIT FOR 
S 97 See WITHDRAWAL OP SUIT 
s' 229. See ONUS OP Pkoof 

X (A* 1859— 

s, 10. See ABWABS, ILLEGALITY OP 
s. 32. See Limitation 

XI of 1859— 

S8. 6, 7, 20, 28 33 Swi SALE FOB ARREAB8 OF REVENUE 
8 . 31, See RECORDED PBOPBIETOB, REPRESENTATIVE OP 
s. 33. See SALE FOR ARBEABSj^OP REVENUE 
XIV of 1859— 

See Limitation act, 1859 

ss. 11, 14, 20,c22. See LIMITATION 

XXVn of 1860, See HINDU LAW (SUCCESSION) 

XLV of 1860— 

See PENAL CODE. •’ 

ss. 24, 25. 464, 467, 471. See Pen.al CODE 

s. 166. See RIOTING. • 

8 . 188, See Warrant, 

8 . 188. See DI8QUAL1FICATI4‘N OP JUDGE. 

R 193 See ALTERNATIVE CHARGE ■ FALSE EVIDENCE. 

sa 302, 304. See Statement op accused bepobe person in authority. 

8, 324. Bee EVIDENCE ACT (I OF 1872) 8. 6, 
s. 427. See SuMMABt Trial. « 
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Aots— (contmtted.) 

IX of 1861— 

See GCARDIAN 

B. 3. See GUARDIANSHIP OP INFANT PBMADB NOT HAVINO ATTAINED PUBERTY. 

XX of 1863, B 18. See MUTWALI, SUIT BY 
XVI of 1864. Sec REGISTRATION ACT, 1864 

III of 1865. Sec BILL OF LADING Carriers, Liability of 

X of 1865— 

Bee Succession Act. 

88. 234, 243. See PROBATE. ^ 

s. 282 See ASSETS IN HANDS OF ADMINISTRATOR <+ENERAL 

XI of 1865— 

s. 6. See SMALL CAUSE COURT ! 

8. 8 {expl. a). See JURISDICTION 

88. 6; 21 See Small Cause Court. Mofussil 

XX of 1866, s. 53. See REGISTRATION AQT, 1866. 

XXVI of 1866, sch to, para , 2 See TENANT UNDER TALUQDARI SETTLEMENT IN 
1858, RIGHT OF 

I of 1868— 

s. 6. See LIMITATION. 

I of 1869— 

See RES JUDICATA. • 

88. 2, 8, 11, 19, 22, (cl. 6) SeeOUDH ESTATES ACT 

ss. 8, 13, 22, 24 Sec WILL. 

S. 13. Sec REGISTRATION OF Wll.L UNDER OUDH ESTATES ACT 

IV of 1869 See DIVORCE ACT 

Vin of 1869 (Bengal)— 

See BenG, Act VIII OF 1869 

s. 14 Sec Enhancement op Rent, suit for. 

88. 22, 59. See LANDLORD AND TENANT 
8, 26 See SALE IN EXECUTION. 

S. 29 See LIMITATION, 
s. 38. See RES JUDICATA 

88 59, 64 See SALE OF RIGHT, TITLE AND INTEREST OF HINDI! WlDoVs 
Estate. 

VII of 1870— ' 

s. 7, ol. 3, sub cl (/), els 3, 6, of sch. II See VALUATION OF SUIT 
8 7, ol c. 8 19, cl. 17 Sec COURT FKI3S ACT 

X of 1870— 

See Land acquisition act, 1870 

ss, 27, 28, 30, 35 See L\ND ACQUISITION 

XXIV of 1870— 

ss 3, 4, (cl. 3) , 17, 23 See OUDH TALUQDARS RELIEF ACT. 
a. 26. See MANAGER NOT PARTY TO SUIT 

VI of 1871— 

s. 24. See BENGAL CIVIL COURT’S ACT 

s. 26. See JUDGE, DISQUALIFICATION OF • 

VIII of 1871 See REGISTRATION OF WILL UNDER OUDH ESTATES ACT. 

IX of 1871— 

See LIMITATION ACT, 1871 

sch. II, arts 48, 60, 118. See LIMITATION ACT, Wl. 
sch. II, arts. 135. 145 See LIMITATION ACT, 1871 

I of 1872— ** 

See EVIDENejE ACT, 1872. 
s. 6. Sec Evidence act. 

8. 24. See CONFESSION 

S. 32 (cl. 3.) See ADMISSION AGAINST INTEREST 
8. 84. See EVIDENCE. • 

S. 92 (prov. 1.) See EVIDENCE INVALIDATING WRITTEN AGREEMENT. 

8.115. See Estoppel. 
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Acts— (continued.) 

IX of 1872— 

Soo Contract Act 

s. 28. Sbo EVIDKNCE INVADIDATING .WRITTEN AGREEMENT 
ss. 151, 152. See BILL OF liADING . See CARRIERS, LIABILITY OK 
Sb. 253 (cl 6), 265. See PARTNERSHIP 

X of 1872— 

See Criminal Procedure Code, 1872 

II of 1874, H 35. See ASSETS IN HANDS OK ADMINISTRATOR-GENERAI.. 

IX of 1876, s 4. See MlNOR,‘SuiT BY 

XVII of 1876— 

b. 4. See Buddhist Law op Marriage in British Burmah 
S. 27 See LIMITATION FOR SECOND APPEAL UNDER S. 27. BURMAH COURTS 
ACT. 

SS. 35, 60, 61, 62, 70, 77, 80 Sec TRANSFER OF CASE 
s. 80 See MISDIRECTION 

1 of 1876 (Beng ), s. 6 (sch. a). See REGISTRATION OF MAHOMEDAN MARRIAGES. 

IV of 1876, (Bong.), ss 189. 191, 213, 219, 2i0, 252 Sec LIABILITY OF COMMIS¬ 
SIONERS 

V of 1876 (Bong.) s 266 See DISQUALIFICATION OF JUDGE 

VII of 1876— 

(Beng.) ss. 62, 55 .. . . « . X 360 

a. 65, Sec Malikana ACT 

s. 89 See LAN1> REGISTRATION ACT 

VIII of 1876 (Beng.), Pt II, s 4 (cis. 8 .ind 9) S<M3 BUTWaka 
XVII of 1876, ss 52, 53 See GRANT 

I of 1877— ‘ 

S. 22. See SPECIFIC PERFORMANCE 

S. 42 See DECLARATION OF TITLE JURISDICTION OF CIVIL COURT 

III of 1877— 

See REGISTR.ATION Act, 1877. . 

s. 17. s 17 (cl. h) s 48. See REGISTRATION ACT, 1877 

S. 60. REGISTRATION 

SS. 72, 73, 82 (ol A*), 83. Sec REGISTRATION 

S. 77. Sec LIMITATION ACT, 1877, S. 14 

s. 82, ol. (a). See REVISION ON FACTS 

X of 1877- 

Soc CIVIL Procedure Codb. 1877 
h. 331. See Onus of Pro®f 

S J502 Sec EXTENSION OF TIME FOR SECURITY IN APPEAL 

XV qf 1877— 

Soe*LlMITAT10N ACT, 1877 
s. 7 Sec LiMITiTION 

SS. 4, 5 , 12, 13, 14, ‘.66, 3oh. II, Arts. 14. 4o. 84, 11a, l‘i0, 131, H5, 138, 140, U2, 

144, 145, 148, 151. Serf LIMITATION ACT, 1877 
Sch n. Art. 109 See llBSNE PROFITS 

Sch. II, Art 179 179, (CL 4) Sec STEP IN VID OK EXECUTION 
I of 1879— * • 

B. 3 (cl. 17) art 52, .sch.«I. Saj RECEIPT 
s. 24. See ST.UU’ ACT, 1879 

Sch, I, art. 44,‘(clb. a and b) Sou STAMP ACT, 1879. 

IV of 1879 s 10. Sec GAIJRIEBS, LIABILITY OF. 

IX of 1879, (Beng ) b 10 See CERTIFICATE OP GUARDIANSHIP 

XII of 1879, s 92. See MATERIAL iRIftSGULABITY. 

XIII of 1879, s. 21. See MATERIAL IRREGULARITY. 

XVni of 1879. sb. 16, 40 See LEGAL PRACTITIONERS ACT 

IX of 1880 (Beng.), » 56. See PESSES FROM DKBtTTER LANDS 

V of 1881—’ ' 

s. 4. See LETTERS OF ADMINISTBAYTON. 

s. 60. See PROBAXE AND ADMINISTRATION ACT, 1881, S. 60. 

XXVI of 1881, 8. 61. See HUNDI PAYABLE ON ARRIVAL, -PRESENTATION OF. 
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AotS —( concluded.) 

IV of 1882— 

ss. 2 (cl. c.) and 86. See MORTGAGE. 

s. 8. See CONSTRUCTION OF GIFT AS TO QUANTITY OP ESTATE GIVEN. 

5. 55, cl. 5 (d). Sec STAMP ACT, 1879, s. 24 

SB. 58, 59. Sec EQUITABLE MORTGAGE. 

ss. 65, 76. See MORTGAGE OF LEASEHOLD Property 

VIII of 1882, B. 4 See CUMULATIVE SENTENCES 

X of 1882— 

See Criminal Procedure Code, 1882 , 

S. 6. See CONTEMPT OF COURT 

SB. 30, 34, 209. See JURISDICTION OF CRIMINAL Court. 

ss. 161, 246, 259, 342, 345, 435, 437 See CRIMINAL PROCEDURE CODE 

s 163. See CONFESSION 

s. 178. Sec Transfer of Case 

8. 196 See SANCTION TO PROSECUTE. 

S8. 233, 534, bch. 5, XXXVIIl—II (4.) See ALTERNATIVE CHARGE 
ss. 258, 437. See DlSCH.ARGE OP ACCUSED. 

S. 257. See WITNESS, RIGHT OF ACCUSED TO CLAIM ATTENDANCE OI 

s. 260 See SUMMARY TRIAL 

ss. 289, 292, 303, 307, 342. See RIGHT OF REPLY. 

s. 298. See MISDIRECTION 

s. 303. See Jury 

ss, 337, 338 See PARDON IN CASES NOT EXCLUSIVELY Triable IN Sessions 
Court 

SB. 417, 418, 423. See APPEAL BY LOCAL GOVERNMENT 
8. 436. See REVISION ON Facts. 
s. 510. Sec EVIDENCE. 

b. 512. See DEPOSITION WHERE ACCUSED HAS AKSCONDJ3D 

XIV of 1882— 

See Civil procedure Code, 1882 

SB. 1, 3. See SONTHAL PERGUNNAHS 

bs. 2, 244, (cl c) 311, 588, (cl 16) See APPEAI. 

ss. 13, 43. Sec RES JUDICATA.. 

S. 25 See JUDGE, DISQUALIFICATION OF 
bs. 44, 578. Sec SPECIFIC PERFORMANCE 
b. 97. See WlTHDBAW.AL OF SUIT 

86. 108, 230, 647 Sec LIMITATION IN EXECUTION PROCEEDINGS 

bS. 121, 126, 136 See INTERROGATORIES 

Sb. 131, 133, 136. Sec INSPECTION OP DOCUMENTS. 

s. 204. See ISSUE, DETERMINATION OF WHEN UNNECESSARY 

hs. 239, 243, 246, 250, 294. See EXECUTION OF DECREE • 

ss 244, 647 See EXECUTION PROCEEDINGS 

s. 258. See RlflHT OF SUIT. 

ss. 261, 262. See DECREE FOR EXECUTION OI- CONVEYANCE 
s. 265. Sec BUTWABA 

hs. 266 (prm. cl I ), 278, 280, 281 See ATTACHMENT 

b. 287. See EXECUTION SALE. 

ss. 294, 812, 313, 520, 521, 526 See APPEAI. 

s. 295. See LIEN. 

ss. 311, 313 See SALE IN EXECUTION 
b. 331. See ONUS OF PROOF. 

ss. 344, 351, 366. See INSOLVENCY • 

8. 896. Sec Partition 

ss. 432, 576, 597. See CIVIL PROCEDURE CODE 

8. 440. See MINOR, SUIT BY. • 

ss. 662, 586, 688, (cl. 28), 689. See APPEAL FBOM ORDER 
SB. 666, 574, 687. Sec JUDGMENT OF Al'PELLATO COURT, CONTENTS OF 
s. 624. See REVIEW. ^ ^ 

XV of 1882. Bee SMALL CAUSE COURT PRESIDENCY TOWN'S ACT (XV Ol 1882) 
SB. 18, 19, 88, 45, 69. 

Jlotaal Possession— 

See POSSESSION, TIME AT WHICH MAGISTRATE IS TO^BTERJdlNE W'HO IS IN. 

Addition— 

To existing embankment does not mean repaim t.) existing embankment. See 

Embankment, addition to, * 
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Additional EYidenoe— 

Ciml Procedure Code (Act XIV of 188*2), s. 568 Where the lower Appellate Court 
allows additional evidence to be taken, though it is not satisfied that the evidence 
is necessary under clause {a) or clause (6) of s. 568 of the Code of Civil Procedure, 
the High Court will interfere, but where this does not appear to be the case, and 
there is simply an omission on the part of the Appellate Court to record its reasons 
for allowing additional evidence to be taken, the High Court will not interfere. 

Hafiz ABDnii KURRiM u SriKisbenRai ... ... xi 1.89 

Adjustment-'- 

Of decree out of Court See CSVIL PROCEDURE CODE, 1882, SB *2570. *258 

Admissibility— 

Of Evidence See TCVIDBNOE. 

Admission— 

Against Intelesi See ACT 1, 1872, S .8*2 (CL .1) . ,. X 688,692 

Administration— 

Suit Generallj) excludes Suit by othei than legal iepi esentaltrc Sec SUIT 

Creditor on behalf of all other Creditors. 

To Ihiidus, himitedqrdnt of See LETTERS OP ADMINISTRATION TO HINDUS 

Administrator-General— 

Execution of Decree against Sec ASSETS IN HANDS QK ADMINISTRATOR-GENERAL 
DISTRIBUTION OF 

Adopted son—' 

On Mother's side, Siicce'>su}n oj See HINDU LAW, INHERITANCE 

Adoption- 

See Custom not allowing adoption, governing v family not sub.iect 
TO HINDU LAW 

Of a sister's son by Kaynstlia^ See HINDU LAW 

AdYsrse Possession— 

See Limitation act, 1877, Sched. il, arts. 120 , ui, 140.141,144 

By Vettdbt — Ejeetjnent — Limitation—Limitation Act, XVof 1877, sch. II, aits. 136, 

137 On the 25th ot September 1867, A executed a conveyance of certain land 
to B for valuable consideration On tlio same day A acknowledged the execution 
of the deed before the Registrar, who afterwards registered the same on the 19th 
of October 1867 , B never entered into possession of the land. On the 14th of 
November 1874 , C purcha^d this land at a sale in execution of a decree which he 
had obtained against B « C did not enter into posses.sion of the land, hut on the 
26th of September 1879, brought a .suit for the recovery thereof against A, who 
fiiad all along remained in pos.sos8iou. field, that the suit was barred *by limita- 
tiuji, under arts. 136, 137, sch. II of the Limitation Act, XV of 1877 
ANAND COOMARI i'. ALI JAMIN .. .. .. .. XI 2*29 

AffldaYit of Documents— 

See Inspection of Dogujuents 

Betting out list of title deeds, etc, evideucmg title to properti in suit, claimed to be 
withheld from inspection on the ground that they were not sufficiently material 
at such an early sU,go of the suit, claim to withhold disallowed 

Sutherland d Singheb Churn Dutt . . X 808 

Adent— 

For purposes of-.Suit, letcs/nizcd See CIVIL PROCEDURE CODE, 1882, s 432. 

Adreement— • “ 

Mike of prior. See REGISTRATION ACSE, 1877. 

To comproTHise and subsequent withdrawal therefrom See COMPROMISE, WITH¬ 
DRAWAL FROM. 

To mortgage. Sec Registration Act, 1877 

To refer to Manager questions arsing under agreement— Tramwatfs Company — Agree¬ 
ment mtb Conductor — Manager, goive? of—Jurisdiction of Couits of Justice — 
Cotiiraci Act—Act IX of 1872, s 28, ex. 1, The plaintiff became conductor of the 
Oaldhtta Tramways Company in accordance with an agr^ment which, amongst 
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A^peement —( continued.) 

other thing<i, provided that “the Gomiiany will retain a sum of money deposited by 
the conductor together with all his wages for the currcni month us socuritv for the 
discharge of his duties, and in case of any breach by him of the rules, the 
Manager of the Company shall be the sole judge as to the right of the Companj 
to retain the whole or any part of the deposit and .wages, and his certificate m 
writing in respect of the amount to be retained and the cause of such retention 
.shall bo binding and conclusive evidence between the parties iti all Couits of 
Justice." On a reference from the Calcutta Court of Small Causes as to the 
effect of this agreement, held, that it was a contract to lofor to arbitration 
rendered valid by s. 28, example 1, of the Contract \ct, and that the certificate of 
the Manager was conclusive. 

AGHOBE NAUTH BANNEBJEE v. CALCUTTA TRAMWAYS CO. . XJ 9^2 

With conductor of Tramways Company See AGREEMENT TO REFKK TO MANAGER 
QUESTIONS ARISING UNDER AGREEMENT 

Alienation— 

By Childless Hindu Widow undet Miihtla Law See Hindu LAW 

By Father of Joint Family Property henc far hindinq on Son^ Sec HlNDO TjAW 

By Mitakshara fathet, Suit by sons to set aside Sec HINDU LAtv 

By Wtdoio See HINDU LAW, ALIENATION 

Alimony— 

When permanently granted See DIVORCE ACT (IV OF 1SC9). SS 8fi, .17 

Altepation— * 

Of Terms of Notice See INSPECTION OF DOCUMENTS . 

Alternative Charge - 

Comnction — False evidence — Penal Code (Act XLV of 1B60>, s. 193— Ciimiiwl 
Procedure Cade (Act X of 1882), ss 233, 554 ntid sch 5, XXVIII, Tl, (4) A 
prisoner was convicted on an alternative chargo in the form provided by soh 6, 
XXVIII, II, (4) of the Criminal Procedure Code (Act X of 1882) of having given 
fidsc evidence, such evidence consisting of contradictory statements contained in 
one deposition while he was under cross-examination and re-examination as a 
witness in a judicial proceeding There was no finding as to which of the con¬ 
tradictory statements was false Held, (NORRIS, J , dissenting) that s 238 of the 
Criminal Procedure Code did not affect the matter, and that the cupviction was 
good. Semble per WILSON, J.—The decision in Tlie Queen v. ifedoo Noshyo. 
though a guide to the discretion of Courts in framing and dealing with charges, 
was not intended to, and does not afieot the law applicable to the matter. 

Habibullah r. Queen Empress ... X 937 

Ancestral Property— • ^ 

And proceeds of ancesti al propei ty nndei the Mitakshara law aie shated ni by indoii 
mother. SecfHiNDU Law ' 

“ Annual Value ” — 

In s 88 of Bengal Act IV of 1876 means annual letting value Sec ('ElOTIORARl 

Antecedent Debts-- 

In the case of a voluntaiy sale of joint family property, the* purohasc-monoy does 
not constitute an antecedent debt such as to render that siille binding on sons, 
unless it 1 ft proved that the transaction is immoral ^ 

HANUMAN KAMAT i>. DOWLAT MUNDAB See also HINDU LAW X 528 

Ante-nuptial Settlement— 

Wife a minor — Settlement made by gunidinn — Fiaud of guardian. Where a wife 
(a minor) sought to enforce an ante-nuptial set^emont as against the creditors of 
her husband, the settlement having been made and negocratod on her behalf bl 
her father as her guardian , and the father, wider such ci^uimstanccs, bad made 
a contract for her which was void as against third persons, on the ground of 
public policy, held, that such a contract could no more be enforced by the minor 
against those third persons, than it could be enforced by her, had she been an 
adult and made the contract herself It is unnecessary* in order to avoid sfti ante¬ 
nuptial settlement as against a minor wife and her chiTdreti, where the conduct of 
the father who brought about the marriage has Ifeen shown to be fraudulent, to 
show that the minor was a party to the fraud. 

Eugene PoooBB 0 . Delhi AND london«anking CO. ... X ■ dsi 
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Appeal— 

Artlratiofi—Applicatiofi to ftleatmrd, objocttansto—Civtl Procedure Code (Act XIV 
of 1882), 525, 520 and 621. When an application is made to a Court to file an 

awai^ under s. 525 of the Code of Civil Procedure, and an objection is ma^e to the 
filing of it upon any of the grounds mentioned m s. 520 or 521, the proper course 
for the Court to pursue is to dismiss the application, and to leave the applicant to 
bring a regular suit to enforce the award in which all the objections to its validity 
may be properly tried and determined. Where no such ground of objection is 
made to the filing of the award, and the Court con.sequentlv orders it to be filed, 
no appeal libs against that order. 

, Hubronath Chowdhby e. Nistarani Chowdrani X 

Hy Local Government—Appeal upon facts front verdtet of a jury—Crtmtnai Procedure, 

, Act X of 1862, 8.S 417, 418, 423 Under the provisions of Act X of 1882, no 
appeal at the instance of tbelxical Government lies from an order of acquittal in a 
case which has been tried by a jury, when the question', involved are purely ques¬ 
tions of fact, for such an appeal to he it mu.st be supported upon a ground which 
is covered by s. 418. 

Government of Bengal, v. Parmkshor Mui,lick ..X 

liy successful party. See JUDGMENT CONTAINING FINDINGS UNNECESSARY FOB 
DISPOSAL OF CASE. 

Ctvil Procedure Code, , s. 525— Applicalwn to file award—Order tejecting appeal — 
Matters to be decided upon applicaiion to file an award—Com Ufee on such appli¬ 
cation. No appeal lies frean an order upon an application to file an award under 
s 525 of the Civil Procedure Code. Upon an application to file an award under 
s 525 of the Civil Procedure Code, the Court to which the application is made has 
no jurisdiction to enquire whether the defendant has agreed to the terms of the 
instrument rekorring the matter to arbitration, or whether the terms were 
obtained by fraud. When such objections are made, it is the duty of the Court 
to reject the application under s. 525, and refer the partie.s to a regular suit 
The proper Court-fee upen an application to file au award under s 525 is the 
Court-fee prescribed for apidioations and not the Court foe upon a plaint 
BIJADHUB BHUGUT V. MONOHUR BHUGUT .. ... X 

Deduction of time allowed for obtaining copy of decree See LIMITATION ACT. 1877a 
From Courts »n Sonthal Pergunnahs. See SONTHAL PERQUNNAH. 

Prim decision of Judge and -4$se.isors under Land Acquisition Act See LAND 
ACQUISITION 

From decree made in accordance with Compromise. See COMPROMISE WITHDRA¬ 
WAL !from. 

From Order passed on application in execution of Decree upon bond specially registered 
under s. 53 of Act XX of liiG&-~Execution of Decree — Mofusnl Small Cause 
Courts, Suit cognisable by — Act XX of 1886, ss. 53 dnd 55— Code of Civil Proce¬ 
dure, Act XIV of 1882, as. 244 and 680 A suit upon a bond specially registered 
under the provisions of s. .’^3 of Act XX of 1866 for an amount less than Bs 500 
IS cognizable by a IVfofUBJil Court of Small Causes, and under s 586 of the Code 
^of Civil Procedure no second appeal lies to the High Court against an, ordoi pas- 
‘'sedonan application for execution of a decree made in such a suit. Quaere, 
whether an appeal lies at all against such an order passed in proceedings taken in 
locution of speh a decree. 

SRI BULLOV BHATTACHABJI V. BABUBAM CHATTOPADHYA . XI 

From Order setting aside decree upon an award See AWARD, APPEAL FROM 
Order setting ashTb* Decree upon. 

From Order under s. 56>, from Code of Civil Procedure Suit of the Small Cause Court 
Class—Civil Procedure Code (Act XIV of 1882), ss. 562. 686, 588, cl. (28) and 589. 
.4 Court in the efercise of appellate jurisdiction passed an order under s.* 562 of 
the Civil Procedure Code, remanding a case of the Small Cause Court class as 
desoribed in s. 586. held, that under the express words of the second portion of 
3. 589 of th^Code, an appeal does lie to the High Court from such an order. 
KIBTE MOHALDAR V. BAMJAN MOHALDAR ... ... ... X 

It IS no sufficient ground for adnutfing an appeal after time that the attorney for 
the appellant has omitted to notice th|b|> one of the defendants had not been made 
a party respondent. ** 

Corporation op the town op Calcutta v. Anderson ... ... x 

Letters PeUent, el. IS — Difference of opinion between Judges in Review. Where two 
Judges oi^ Division Bench have concurred in a final decree, the fact that there is a 
diSeience of opinion as to chie point, amongst others, raised in review on the 
judgment on which such final decree is based, is no ground for an appeal under 
s. 16 of the Letters Patent. 

tM THE MATTBB OF THE PETITION OF KUBBUNS BAH^Y HUBBUNB BABAY V. 
TBAXOOB PSB8BAD ... * ... ... ... ... X 
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Appeal —(miUnupd J 

On question of costs irtHhe iiheie (imiittei if piinoplc t.\ ini'olveil Spo WkchutakY 

OP State V maiuom hoshin KHA^ Xi -J-VJ 


Order m cTecutwn of deciee —b'ratid—Cnncellntum of sale in acuitwii of dcaec— 
CtvilPracedure Cade (A(t XIVof lSH'i),ss ‘i,‘24i,cl (<.) Hll rtiifZf>88, cJ l(i Whoie 
it was .shown that a judgment-creditor was himself tlie purchaser at an execution 
bale, and the amount for which ho so purchased the propiutv of his judgment-debtor 
was set off against the amount due to him under his deciec, and wherp on the 
application of the judgmeiit-defitoi the t^onrt passed an ordci sctting'iisidc the 
sale on the giound of fraud practised bj the judgmenl-caeditor on tin jndgiiiciit- 
debtor in connection with the sale in consequence of which frami the properti 
had boon sold at an undei-value Held, that inasmuch as the older invohed the ^ 
decision of a question between the jiailios to the suit lelatmg to the i xoculitiii, 
discharge on satisfaction of the di'cne, (the deciec haMiig been satisfied as far as 
the purchase-nioiiov hid by tlie deciiv-hcdder went, and tlu oidc'i eaiiccdlnig that 
proinnto satisfaction), though not iiipeal.ible iindei tlie pioyision^ of s 'iRS 
el.lR was appealable as a deeic'e uiidei the prnyisions of tlieCodi' ol (’i\il Proieduic 
(Act XIV of 18R‘2), s. 2, and s 211, i1 (c) 

BALIjODKH LAEL (iHAdAT r AnVIII MOHM'AnTH X 410 


Order refusing to set aside sale iii ciei uiuni of denee-fhed Pi ofcdnie Coilc . 1882, 
ss 294, 312 and 31') 'I’hcre is no ajipoal to the High tJourt from an oidei refus¬ 
ing to set aside a sale, unless such oidel istn.ide under ss 291, 312, or )1) of 
the Civil Procedure Code • 

DUliOA SUNDAUI riEVr 7' flOVINllA ClttNnPV ADDY X 308 

Bejection of. See Srouuity fou Cost 
To Pi ivy Council See COSTS 

To Pnt'if Council Auioiint nitdci Its 10,000-(hi'i/ Proced^iie ('oilel.UI A/I of 
1882), ss .’i95. .''>90, 000 —Appealiihle lahie Ijoave to .ipjie.il to IJer JlajesU in 
Council gr,iiited m one of si\ hint-' diiec ted to be lie.iid together, .iltliough the 
.iinoniit involved in such suit w.is under the ,iji|iealalile \alue , llieie being an ^ 
important ijiiestion of law which did tiru, arise in the- five’ other suits, the suit, 
however, luvolviiig othei (]u<'sti()iis of law coiiniioii to all the six suits , such suits 
having been, by .igreeinont of counsel licaid upon the haiiic cMdeiue, and coii- 
cludecl by the same judgment, five of such suits being .ippe,liable .is of light, and 
the aggregate amount in the six suits being consKlei.iblv moie tliaii tljs ajipealahle 
value 

BYJNATH 7) GllAHAM ’ XI 740 

Uponfactsbg Local Coveinmenl fio/ii icidict of a jifry Sec Ari'E tfj HY TjOCAIi 

Government 

• 

When the judgnu'ut of a lower Court h.is been conhnnc'd iiiick'i s ,'57.> of the'Code 
of Civil Proceflnrc, b\ le.ison of one ol the Judges of the Ajipc'al Couit agreeing ^ 
upon the tacts with the Ouurt below, an .iiipeal will ho .iganist siiih jcidgme.iit, 

notwithatanding the tciins of s 577. 

OOSSAMlSHlSRlGlUDHtltUl MAHAUA.iTU’KATTi I'l HOSHOTCM (lOSSAMf X Slf 


Appealable Order— ^ , 

Civil Proceduie Code, Act XIV of 1882, sv 2, 214 (e/s a. h mtd c)—F,iPiution oj 
Decree The ancestors of B morlgagC'd their sh,iie in .i cc'rtHiii inehal to A 
Subsequently B hecamo entitled to this share in the iiiehal, ,iiid A obt.imcd a 
decree on his mortgage, in execution of which the rifht, title and iiiteiest of B 
was .sold and purchased b) C Siibseciueiitlv to this hitter degree and sale B 
obtained a decree against II for possession of ceilaiii lands which were proved to 
belong to this mehal 13 then oiitamc'd a dc'eroc against B, in execution nf whicii 
the right, title and interest of B in this s.ime moljal was sold and piirthased bv 
P , C and F transferred their rights undei their respective fiurchases to 13 E 
thereupon, as purohasci of the right, title aiwi interest of p from h , .ipphc'd to 
execute the decree obtained by B against D 'I’his application was rejected bv 
the Subordinate Judge, but on appeal to the Distiict Judge was allowed. B 
thereupon applied to the High Court to have this order set aside Held, that the 
order should be sot aside, inasmuch as no appeal lav from^he order of the Siilwrcli- 
nate Judge, the order not being a decree withiu the meaning of ss. 2 and 244 (els, 
a, h and f)of the Civil Pioccdurc Code * 

Mohabib Singh v. Bam Baohowan chowbey . . •• XI 

5 CAE—b • 
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Appealable Value- 

Boo Appeal to Privy Coprcil 

Appellate Court— 

Will expunge unnecessnni fmlmgs from pidgvwnt Soe JUDGMENT CONTAINING 
FINDINGS UNNECKSBAIiY FOB DISPOSAL OF CASE. 

Application— 

For order rm'oleiiiq pabate See PRORATE 

For proclaiiinhon of sale is a step m aid of execution See STEl' IN A ID OP EXECUTION, 

To appeal against a defeiulant aftei time fm appealing has expired. See LIMITATION 
ACT. 1S77 

To file mranl. See APl’KAL 

Apportionment - 

Of i’owpensation S(>(' LAND ACQl IHITION ACT, i870 
Of Rent. Sint fni See VUUI’EMF.NT OF REX'I', SUIT KOK 

Approver- - 

Wevfhf of statement of See MlSDlKP^CTION 

Arbitration— 

See Appeal 

Agreement to lefet cantmet to Sec AGREEMENT TO REFER TO MANAGER QUES¬ 
TIONS ARISING OUT OF AGREKMENt 

Defence of submission to at bit) atom and amm d upon the mallei in suit befote suit 
brought An, riward upon a (juestion referred to arbitrator,s, on whose part no 
misconduct or misUiko appears, concludes the parties who have submitted to the 
reference fi oui afti'rwiirds eontestnig in a suit the queitiou so referred and disposed 
of l)-j the award 'I’wo widows of » dor eased Hindu refcired generally to arbitrators 
the question of their rights, respictiveh in the estate of thoir deceased husband, 
ineludmg the inatti'r wbetbe there was, or was not, .inv cause disentitling the 
widow, who .ifteiwards biouglit this suit for liei share in the estate against the 
Sther who had obt.iined posses,sion of the whole The arbitrators declared her to 
be disentitled to sueeeerl to any portion of the estate, and awaided her maintenance 
onlv Held, that, in thi' absence' of mistake, or misconduct, on the part of the 
arbitrators, the award was binding on the iwrtu's 

RAM BHAOOTI r llANI CHANDAN XI 386 

Defenilants not nil joining in lefeiencc to Sec .AWARD, APl’EAL FROM 
Pioceedinqs iritlioiif votire to the plaintifl See AWARD, APPEAL FROM ORDER 
SETTING ASIDE DECREE UPON 

Arbitrator- 

Meielg > econtmending sohifton of disputed point See A\\ ARD, OBJECTION TO 

Arrears of Rent 

bid efectment. Appeals in. Suit fm Sec SECOND APPEAli 
of ieiiine fm See SMALL CAUSE COURT 
Sint fm See,LANDLORD AND TENANT 

Suit fm , agmnsi one of seveial joint linldci s in a teniae who is alone lerpsteied. See 
Sale of interest^ 

“Arrest”— 

In s .14‘) of Act XIV of 1882 should be rend as meaning under detention m detained 
in cuslodg , 

IN THE MATTER OF HASTIlf .. . . XI 461 

Assessment - 

Of acmeted hinds Ul IX of 18-17, s.s 0, 9 —Ordet of Bonid of Revenue when final 
nndet s 6 of Act IX of 1847 The effect of the words “whose order thereupon 
shall lie finar’ in s U,‘of Act IX of 1847, is, that where an assessment has bcien 
made undei s. 6. whieh hn,s boon approved W the Board of Revenue, such assess- 
, meiJti 18 final and caunot tie railed in question in a civil suit; but the fact of an 
assessment having been made is no bar to a suit raising the question, whether the 
Board of Kevonue had jurisdietion under s 6 of the Act to assess Act IX of 1847 
applies^fco land ic-fonncd oji the site of a permanently settled estate 
SARAT SUNDARI DABI r THE SECRETARY OF STATE FOR INDIA IN 
COUNCIL . * . . ... XI 784 

Of Damages See DAMAGES FOR BREACH OF CLAUSE IN LEASE. 

Of house rate by Municipal Cmnimssmiews. See CEBTIOtftABI, 
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Assets— 

Inhatidsof Admtmiittalor-Oaiaiai, iHbtttbuiumof Suucsbioh Ad (A'o/s, '28i 
— Jtidgment-credttai—Execution oj Decree — I‘t uyrity — Eiccutor—Adnimibtiatoi 
— Administrator-General’» Act (II oj 1874), s 35 Adecrof 'oi monej w.is obtained 
against a person who aftenvards died intestate Letters of adinniihtriitioii to his 
estate were granted to the Administrator-Gciieial of Bciig.il. 1’hc decree-holder 
applied for execution of his dotree .igaiust the assets in the hands of the Adiiunis- 
trator-General Held, that he was entitled to have Ins decree satisfied out of the 
assets of the deceased, although those assets weie not sulficient to, pa\ in 
full all the claims made against the estate * 

REMFKY t’ DEPENNIXtt • X 

Assignee— 

Of recorded in opt letors lb not then lepiesealalite nithin llw iiu<itivi<i oj s tl of Ad 
XT of 1858 See REdOliDKl) I’noi'KIK I'OH, KlOl’RKSKN l A'i \ K OI' 

Attachable Property - 

Sec ATTACHMKXT • 

Attaching Creditor— 

Entertmj caveat. See I’JtOU VTK 

Of next of kin applijtiKj fat leiocation oJ jmilxite See I’KOHATI'’. * 

Attachment — 

After sattsfaclion of dectee by pnvnk bale Sec ATT.VC'llJIEN'l’ 

Before judgment See InsOIjVKNC^ 

Civil Procedure (Jorle (Act XJV of 1882,1, s* 2CG, cl I — Attochincnt oj monthlg 

allowance. A hontabJe light to leceive a certain inoiithh .illowaiiie ongiiialL 
assigned iii lieu of a shaie of lauded pioperty is not a mcie light to ui.iiiitcii.ince 
■ or am thing else exempted by the pioviso to s 2()b of thc^ Civil Procedure Code, 
and is saleable iii execution of a dceiee 

SAhAM-Vr HOSSEIN V LL'OKHI ll.VM X 

Civil Procediue Code (Act A'i! of 18S2), i '2()()- I’lo/rdi/ e.ieni'pted Jnnii atiadunenl 
—Execution of decree--Hule\ of lliyh Cumt Befoie pioperti ol .i jiidgiiiuiit- 
dobtor e.in be exempted fioiii o\e( utioii .IS f.illiiig iiiidei the head oi the piopeit\ 
dofacribod ill s 280 of the Code of Civil Procedure, it is necess.ir\ that the Com t 
should first express its opniioii tliiit suili piopert\ is ijeea‘ssai\ toeii.jble the execu¬ 
tion-debtor to c.irn his livelihood, and the tlouit, whiili must dei idi' this point, is 
the Court which issues the ('Xcciitinn Section l^l (o), part ll.th.iptiM V, of 
the General Rules and Circulai Oiders of the lligh.Couit (oinmented on 
BAKHIJJ MOHAMMBP )' ilOURCiA CJU KN SHAHA \ 

Civil Procedure Code (Act XI V of 1882) ss. 280, 281—b'Wis/m/ion oj ileiiee, by 
imvate bale — PurchobCi—Stibbeiiucni <ittailiineiif -Claim ifnilet s 278 A and 13 
attached in execution of their deeree property of C and his two brothi rs, their 
judgmont-debtois Subsequently I) ohtaiiied a detiee against C alone, and 
on the 11th January 1881, applied loi attachment of the onc-thn.l .sh.iie of C, iff, 
the property attached by A and B, which belonged to (! and his two biothers 
jointly. No older was on that date passed on the applieatiou On the 14t)i 
January 1884 E purchased from C his one-third share ni the,attached piopc'rties, 
and the purchase-money was, l)\ arrangement between tlie brothers, applied lu 
satisfying the debt due to A and B. On the 28th Jaiiuau fOHl an order was 
passed on the application of the llth January 1884, giantni^ the attachment 
asked for by' I). And on tht> 2.1id April 1884 VI prel^iicd Ins claim fo the one- 
third shaic purchasedbi him, and which h,id licoii slum' the pint h.ise .ittaelied In 
D The claim was dis.illowed on the grmitid that E h.id no titli to the piojiertv. 
he having purch.ised vvlnlst the piopeity wms iiiidei .itt.ichment TleUivn .ippe.il 
that the Judge should have, in aceoidaiiee svitli,s 280 of the Code of Civil I^ioee- 
durc, confined himself to detormnniig wlielher oi no the prrqfeiti was in the po-ses- 
sion of E on his own account at the ti!»*e that i^ttachod the property 
KOYLASH CHUNDEB SEN V. KOYEAHH CHUNDBIt CHAKRAVARTI . ’ X 

Execution of Decree—Attachable Propeily—Doors and IVtiifioie '.—Immoveable J'to- 
petty The doors and window-shutters of .I ^wwcrt budding cannot be scpaiatels 
attached in execution of decree, forming, as they de, part of an immoveable 
property, and having no separate existence. , 

PERU BEPARI « EONUO MAIPABASH . .. ... XI 

•Of monthly allowance. See ATTAOllMLM. • 
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Attendance 

Of K>yCt iilftni iefoic Jie(j%i>U(It, 'I'uiu’Joi Sot' RKGISTKATION ACT (111 OK 187 ()i 
SB. 23, 34, 77 

Of Witwssei, Sue OUIRIINAL IMlocKUCliK COOK. (ACT X OF 1882), S 145. 

Attorney— 

Omitting to iiotiw that a oiutaiu doft'iid,inL had not been made a parti respondent is 
no sufficient ground for admitting an appeal after time 

COKPORA'WON OF THE TOWN OF tlACCUTTA 1. ANDKBSON .. X 47 

( 

Auction-purchaser— > 

May .me fot actual iiossei'tioii, after iiosbe'.s>io7i ytven by Com I ha<i been infiuctiious 
, See Limitation act, 1877 

Award-- 

Apiieal front Judyment in mutt dance milt Award — Appeal—hefetulnnis not all 
joining in teference to arbitt niioii The question wliethci, under s. 522 of the 
Code of Civil Prooeduie, ail appeal will lieMgaiiist a dei ree given in accordance 
with an award, depends upon whethoi the award upon which the decree is based 
IS a valid and legal award A pl.iintiiT and some of the defendants to a suit 
applied to refer the suit to arbiti.itioii icertain other of tlic defondants not having 
joined in the application), ,iti aw ird was passed and a decree made iii accordance 
with such award The plamtiih objeitedto the validity of the award on the 
ground that all the parties to the suit had not joined in referring the suit to 
arbitiatioii, the objeition was dismissed, and judgment given in accordance with 
the award Held that an ippeal would lie fioni a deciee dismissing the objec¬ 
tion and coiilirfning the award , but that undei the special ciicninstances of the 
case, justice was so clc.irlv in f.ivoui of the view that the award was good, that 
the Court, although not er.tiielx .ippioviug of ccitain decisions of the High Court 
I SlulnnafJi liuiiras V Kialn'n Mohmi Moohetjee lioiii Snoiulcr Mooherjee v Itaiii 
Hhnrtin Maukeijee , Donttpt Chnt n '1 hahom v Knlli/ fMi'.', Hnztah, Ihblwha Dasta 
V . Iminlii Lall I’am). which l.iid down that such an aw.iid is good, notwithstanding 
that seme of the parties to tlic suit mav not have joined in the icfciciico to 
liibitration, did not thinU ht to diffei lioni tho^c decisions on th.it occ.ision 
Joy Phokash LMii. / Sheo (lot. am Singh . . Xl 87 

Ajydicntnm to /tie See AI’l’KAG, 

Matte! t ij be aecuted upon application to tile. See AI'I'EATj. 

Ob)echon to Aibitratoi recommending solution of disputed jtoints - Act XIV of 1882, 
s. 52.5. A document, although heiided as an ‘ awaid” and signed 1\\ the 
arbitrator, which nn reh leeoiiiinends a solution of the questions lefcrrcd to 
arbitration, will not be tieatcd bv tho Court .is an awaal on an application made 
under .s 525 of the Code of ^Ci\il Procedure 

NUNOOGOLIi MOOKEKJKI': V. ('HUNDEIl K \.NT ‘MOOhEU.m!'; XI 356 

Or/lei setting aside det ree u/iou Ap/tenl- Ihdei .seltiiu/ aside deiree iiponamnrd—Ciril 
t^totedme Code t Alt XI V of WSl), s 521 All niatteis m dispute in a suit weio 
I'l^&irod to .irbitratioii .In award was duh ru.ide and filed, and a decree passed iii 
.iceordaiiee with the terms thereof Subscqiieiith , on the application of the plain¬ 
tiff m the suit, the cJoui I parsed .in older setting aside tlie tleci ee and the awarcl, and 
ordciiiig tbe cast to be jet down tor bearing upon the gioiind that the pioeeedings 
111 eoniioctiou with the aibitiation had been taken, and the aw.ird had been filed, 
without notice to the pl.uutift, and that, altbough the award was .illogcd to have 
been in,idc with til" ( oiisent of the paities, the jibiiiitifi h.id not consented to it 
Held, that no .ippeal l.i\ fioni »ueh oitloi Hoiraid \ Wilson dissented fioin ; 
Motliooinnath Tewatee p. Jit tuaabun Tciraiee followed. 

AMBICA DASIA r. N AllYAIt CHUNO PAI. . ... XI 172 

Benamidar^— ^ 

Suit by. See ‘ Reb .lUDiO^TA ’ * 

Bench of. Magistrates-^ •’ 

Municipal offence—Snlaned nfftcet of municipahii), disgualtf leaf ion of—Citminal 
ProcedUfTe Code (Act X of ISHi), .s 555 Notwith.standiiig anything contained in 
s. 655 of the Cruninal Procedure Code, a conviction for an offence against any 
municipal law or regulation, hfid before .i Bench of Magistrates which includes a 
salaried officer of the Jlumcipahty i» bad 

HoBiN Krishna Mookekjbe i The chairman of the Suburban M-unici- 
BALITY ... .. «... ... • .. ... X 19i 
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Bengal Act - 

VII of 1868, h 8 See SAhli KOlt AkKKVHH OF REVBNUK 

VIII Of 1869— 

b. 4. See Enhancement o^ Uen'i' suit fok 

». 6 See oocurANCY RiauTs UniHr OF occuvANcv, Acquisition of. 
s 11 SeeAllWAUS, lULEOAUITI OF 

s. 14 ' See Enhancement of Kent, Suit fok Notk’K of Enhancement, 
Substituted Seuvick oi Notice to quit on faymknt of enhanced 
BENT Rent fob l.und in excess of quantity held undkb K^budiat. 
ss. 14, 38. MeeisuiL'iiteiUoJ laiul—Inaitional pupnclo) — Pattu'i A p.iit proprie¬ 
tor of nil estate is eompeieiit, uikIci s .JB of Beug.il Act VlIT of 1869, to appl\ foi 
measurement of its lauds aftei in.ikiiig the remaining inoprietois parties to the 
proceedings • 

ABDOOU Hobskin r Laud Chand moutan Dass . X 36 

s 19 See ABATEMENT OF BENT 

ss 99, 59 See LANDLOBI) \NU ''’E.WN'I' 

ss 93, 31, 59 See RECEIVEH IN SUIT KJ1« AliBU.ABS OK RENT \ND K.IEC'J’AIKNT 

b. 26 See SALE IN KMiCUTlON OF Dl’CBKE 

s. 38 See RES .1UDICAT V 

ss. 59 , 64. Sec SALE OK iNTEBKST 

VI of 1870, hh 68, 60, 61 See CllOVVKIDAUI CllAKBAN bANDS 
1 of 1876, s 6, Sch A Sec RJX.IS nt ATION OK IMAHOMEDAN MABKLAGES 

IV of 1876— , 

ss. 88, 104, 117 Sec CKBTIOBAIU. 

,ss 189, 191, 913, 914, 919, 990, 9.59 See I.IVBILITY Ol' UOMMIHSIONEB OF 
Corporation i-okbuevcii of statu'iorx I)i;ty 

V of 1876, s 256. Sec DISQUALIFICATION OF JUDGE 

VJl of 1876— • 

ss. 52, 55 See .JURISDICTION OF Cl\ IL COURT 
s. 55 Sec Malik AN A 
s 89 Sec Dand Registration Aui'. 

VIII of 1876, I'.ut 11, s 1 (els H and 9) See PARTI I'lON 
1 of 1879, ss .37, 1.57 See SECOND AJ’PEAJ. 

IX of 1879, s 10 See CCRTIFlCATi'; OF (:CARDlANSmJ% CANCEL!. UI'ION Ol 

vn of 1880 Sec WARRANT • 

IX of 1880, s 66 Sec CESSFS HU)M DeBI.TTEU DANDS 

llof 1889, ss 6, 76 (cl b ) and HO See EMBANKMENT, ADDITION TO 

Bengal Civil Court’s Act 

VI of 1871, b. 94 See MAHOMED AN LAW (SUCCESSION) 

Bill of Lading-- ’ • 

Kxeviptuni ft oni ^miiaije oLCOsunivd bjj Willed oj Cmiijmiiii's servaiUs-—Siiit hi lecovei , 
ijoodb destroyed I'he pl.iinlilf shipped Iwt. ])l.itc gla^s show e.ises liom Calcutta to 
Rangoon hv a stoamcj of till defend,iiit ('onipaii\ , and iiciepted .a lull of lading*, 
which eontcuned the following el.uise “ Cariied .iiid delivered sulyjcci to the 
conditions aftci mentioned loss oi d linage for ,ui\ ,ict, neglect or default 

whatsocvei of the pilot niastei oi niiinni is or othei beivaiit.s the Company, ote., 
excepted " Ill l.inding the two t.iscs, one of them was entii^j destro'jed owing to 
the carolessiio&s of the Coinpanv’s seiv.int^ The pl.iiiitih sifed the Company, 

Hotting out that the damage was occasioned 1)> the negligeiico of the Compaiiv’s 
beivauts The defendant CoinpaiII (who vvcie not subject to thi* Cainets’ Act) 
relied on the aboveuientioued cl.nise in then bill foi lading Held that the 
defendant Coinpanv weic protected b\ their bill of hiding, the toims of whuh h.id 
been accepted by the plaintill « 

Jellicok V British India steam M avig vtion Co X 489 

• • 

Board of Revenue— ^ 

Order of, when final Sec ASSESSMENT OF ACCRETED LANDS • 

Bond— 

Minority of obligee Sec IiIINORlTY OF OBLIGEE OF BOND, EFFECT OF , 

Suit on. See Benalta Clause in Bond • 

Under Rs 100 See REGISTRATION ACT, 1877, s 

Breach of Contract— 

See Contract in restraint of tr.adu. ♦ 
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Breach of the Peace— 

l>upute likely to cause See POSHKHSION, (JUDBR OK CRIMINAL COURT AS TO 

Buddhist Law— 

Of marriage in British Hut Utah Act XVII of 1875, s 4— Wife's claim upon husband 
for maintenance By the Buddhist law of marriage, a'^ administered in the Courts 
of British Butmah, it is the duty of the husband to piovidc ',ulisistenco for his wife 
and to fuTiiiah her with suitable clothes and ornaraciits If ho fails to do so, he is 
liable to pay debts contracted by her for iieee-’S.iiic-,, but it appear-, that this law 
would not he applicable where she has suflioient means of her own No authority 
has been found for saving t^at, where the wife has jiiaintained herself, she can sue 
her husband for maiuteu.iiice foi the puiiod iluiiiig which she has done so A wife 
married according to Buinieso lights and customs, claimed fioiu her husband in a 

• Court 111 British Buimah, a cert.iiii sum foi hei expenses of iiocesbaries and living 
fora past period during which she had maintained herself. Held, that this was ii 
question “ regarding marriage,” within the meaning of the Burinah Courts Act 
XVII of 1875, s 4 and that, therefoie. tlu Buddhisi- law formed the rule of decision 
The law, as st.ited above, was accoidingU applie.ible tiemble, that if had 
liccn a case in which, hv the above Aet, a Court would luui. had to act according to 
the rule of justice, equitv. and good conscience, tliere would have been no ground 
for making the husband liable upon tins claim tC'gard being had to the Burmese 
law as to the propci tv of married persons 

MOUNCl Mmoon Htaw V MAH HPWAH . X 777 

Burden of Proof— 

Sec Custom NOT allow ino adoption, covr.KitiNo v kamily not suhjkut 
TO Hindu Law Easkmknt 

In cases of Substituted Service of Notice of hnlinncemcnf. See NOTICK OF I'iNHANCK- 
mknt, Suhstitutkd skrmck op 

Burmah Courts Act— 

XVII of 1875, s 80- 

8oe TBANSPKK OF CASK 

Reference under, to IIu/li Court See MisDXRKCTlON 

Butwara— 

Under Regulation XIX of iHli Pntiifwn — Iteventu'-jioi/iiK/estale--Bciuj Atf Mil 
of 1876, Part II, ami s 4, els (H) ami (’J)—Ciitl PnHCduic Coile (Ait XI F of 1882,1, 
s 265 In 1851 an estate was brought undei bufirata uudei the jirovisious of 
Regulation Xljf of IHJ t ,At suih but trot a a portuai of the estate being land tovered 
with water and unfit for cultivation was not divided, but left joint .imongst all thi' 
co-sharors, the land-revenue pavablo on account of the whole estate being appoi- 
tioncd amongst the several estates into whiih the poition divided was split up 
Subscqueutly, on the portion remaining joint bci omiiig di v and tit for cultivation, 
an application was made b\ one of the <o-sh,n’ei-> to the llolieitoi to partition the 
same uudci the piovisio,nH of Hong Aet Vlll of 1870 but that oltieei nfused to do 
so, on the ground that the land ‘ did not beai .in .issesM-d revenue .ind was not 

* shown in the tou-ji ” Jn a suit brought uudci the above cncuinstariciis to compel 
tko Collc>ctor to make the jiartition and m the altern.itive to have it made by the 
Civil Court, Held, that thougli the reason given liv the Collector for refusing w.is 
an erroneous hue, ho was nht bound to make the partition under the provisions of 
Beng. Act Vill of 1876, as the land ui suit was not liable for the pavinent of ouc 
and the same demandOfJand-revcniie, and was therefore not a joint undivided estate 
W'lthin the terms of ^ 4, cl (9) of that Act Held, also, that the word “ estate,” 

,is used in 265 of tlio Civil I’rocedme Code, ninst not be construi'dm the same 
limited and defective sense m vvhicli it is Uied in Beiig.il Vet VITI of 1876, but 
must he taken to he thcie usc^ iii its ordinary siguifiuition, and that coiisequeiitlv 
the plaintiff was entitled to .i dctiec foi partition undei tlu' piovisioiis of that 
section Chnndei Hath Xnndi \ Urn Vn/nmapproved 

SECBETARfY OF 8T VTR I NUNDI'NLALI/ . ..X 435 

“ Calcutta Gazette " « ^ 

Notification under s 6 of Bengal Act 11 of 1882, not sufficientliunMisIwd if only jmb- 
lishe^in. Sec KmhanEment, AddItion TO. 

Calcutta Municipality— 

See Liability of Commissioner for Statutory breach of Duty. 

Cancellatibn of Deeds— \ 

Cy sale and hypothecation for ft and. Equitable conditions. Ujion the cancellation of 
instruments of hypothecation and‘sale on proof of fiaud and collusion between the 
grantee, who had advanced money and the manager of the grantor’s estate, 
the grantor having been undulv inflin mod lu the transaction, held, that the 
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CuiosllEtion of AiBdB--(contmimJ) 

condition of cancellation should bo, not tlu' rc^wyniont of all money received by the 
manager, but only of sums shown to have been paid to the grantor personally, and 
of such hums received bj the m.inagei, as he would have been justified in borrow¬ 
ing m the course of a prudent maiiiigcment of the eslat'e 

Ajit SINGH 1' Bliai BAHADun Singh .. .. .. ... XI 61 

Oarridrs Act, 1863— 

See Oakbieus, Liariijty of 

Carriers, Liability of— 

Common earners—RnqhHh Imr—Contract Act {TX o/1873), ss 151, 152—Cmmrs 
Act (IJJ of lHCi5)—Jtathcaiis Ad /1’o/1879), s 10 —^itaioiienf of objects and 
leasons of the Coni) act Act I’liecoiuinon law of Kngland legul.itnig the responsi- 
bilitv of coininoTi cariiers, was at the time of the passing of tlie O.iiners Act, 1805, * 

and IS still iii force in thisi oiiiitiv', .ind is uii.iffected 1)\ the ]>i(a isions of the Indian 
Gontnict Act. Ktneiji Tiilwlas \ (1 1 J> Itatlnaij ('o , dissented fioin The 
plaintiffs entrusted to the defendants who weie Loininon tarrieis uiidei the Carriers 
Act (III of 1865), cort.iin goods whieh vM'iTlostin theeourseof thou (.linage on one 
of the defendants’ steaiueIS On the facts it was found th.it the defendants took as 
much care of the goods as a man of ordin.iry ]irndenee would undei similar circum- 
stancas take of his own goods of the s.iinebulk. qiiaJiU and value as the goods bailed ; 
and that the loss was not occ.isioned bv the act of (lod iir the’ Queen's ejiomies 
There was no special contract of the iiatuie provided for bv s (>, .Act IIT of 1866 
Held, that ss 151, 162 of the Conti.iet Act did not apply, and that the defendants 
were liable for the loss of tho goods 

Moothora KANT Shaw u the iNiii.t OENEUAii Steam Navigation Co X 166 
Special Contract—linilirny Ad {IV of 1879), s 10--C'cnif»nc< Aef IfX of 1872), 
ss 161-161 —liailioatj Coinpany The plaintiff despatched eeit.iin goods bv the 
E I. Railwav Co , foi earri.ige to A .ind signed a special contract, in confoimity 
. with the foini apjnoved bi the Ooiinioi-Ceneial in Comicil under section 10 of 
Act TV of 1879, holding the Coin]iaii\ ‘ b.mnless and free from all resjionsilnlitv 
111 regaid to aiiv loss, destruction, or deteiioialion of, or damage to, the said 
consignment from aii\ cause whaieier before, dm mg, and attci transit over tho 
said Railwai or othoi Railway liiii's working in tonncction thoiewith ” The goods 
were short deluerod, and the ]ilamfi/T bionglit a suit to lecover their value. 

Held—Pei GARTH, C J , I'RINSEl’, ,1 , and WILSON, J — That the Railway 
Company could not be held liable to aecoiint to the eonsignee foi aiiv loss from 
any causts whatever during the whole time that the goods were uiidai* their charge, 
inasmuch as the phuntifi h,id entered into .i speclal contiact to hold them 
harmless in accordance with s 10 of \('t IV of 1879 Hela' —Pet O’KiNEALY, J , 
that it was douhitnl whethei ss 151 .nid 161 of. the Contract Act applied to 
earners by rail, but even assuining tli.it these sei turns did not .ipply , the Railwai 
Company would be in the position of c.irriers bofou' th<i parsing of the Garners 
Act, and were entitled to piotect tbeiiisehes fioni lialiiliti b\ special eoiitraet 

Moheswau.Dah I Carter . X ^210 

Cases— , 

ADDAITO CHARAN 1)KY 7- I’KTER JIOHS, Kl B L R, 43 7, followed A* 503 

Anderson 71 . Cobpohation of the town of Calcutta, T L R , iO Cal , 445, 


distinguished .. • ... XI 768 

APPA.T1 BHIVHAV 71 SHIVLAL KHUIK'HAND, T Ij R . ‘3 Bom., 204, .ipproved . . X 815 
BAIJNATH SAHAI 71. DESJ’UTTY Singh, 1 L R , 2 Cal , 208, referred to . X 19 
BALTUN DOOBEY 7’ Bum BHOOKVN LalL AIAASTI, 1 L R., l Cal , l.SS, referred 
to and applied • X 98.5 

BAKSU LAKSHMAN V GOVINDA KAMI, f L R , 4 Bom , .594, approved and dis¬ 
tinguished . •• ... .X 766 

BEHARY L.ALL 7 ' GoBEUDHUN IjAL, 1 Tj R , 9 Gal, 446, dissented from X 748 
BISBBSSUR liALL SAHOO V MAHARA.TAH LUCHMESSUR SiNGH, Ij E , »1 A , 233, 
commented on .. • •• X 997 

CHEMBHAKANDI MUBUTTI I THFjMDYAIj PUTHALATH Sherhaban Nay.ar, I L 

R , 6 Mad , 41, followed . •• - • ■ X 365 

ChoWDHRAIN V TAKINI Kant Lahiki ChoWDHBY ll C L R , 43, d.stmgmshrd X 686 
Chundee Ooomar Roy v bhooojiatti prosonno Roy, 1 L. R , 3 Cal., 235, 
explained , ..X 861 

CHUNDEB MONEE DOSSElt: 7 . DHHRONKEDHI’R LAHmtY, 7 W R , 2. followed X 433 
Ohundeb Nath Moitko v Kristo Komul Singh, il W R., 367, followed X 686 
CHUNDEB Nath Nundi V Hub N \ra1N Deb, l* L. R., 7 Cal , 153, approved X 436 
DEENDYAL LAL u JUGDBEP Nabain Singh I L. R., 3 Cal, 198, commented 
on .. .. .« .. ••• X 6 
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Cases— {conUnxioA.) 

DBENDVAL L.\Ii V JUGDEKl* NARAIN SlNGll, I L R , Oal , 108, referred to 

and followed . . .. . . .. .. X 

DB Houghton ®. Money, L R , 2 Ch App , lOO. explained . . X 

DELROOfi BANOO BEGUM 1 ) ASHGUR AU KHAN, 15B L R . 167, followed ... X 
DOOLAB CHAND SAHOOo LABLA CHAUEEIi CHAND, L B , 6 1 A , 47, commented 
on ... ... ... .... K 

Empress v. KASSIMKhan, T L R . 7 Cal , 121 , oomuientcd on . X 

FuzLUDOEijN Khan v Fakir Mohamkd Khan, I L R , 5 Cal., 336, 
distinguished ... . .. . . . X 

Gilbert r EndEAN, L R,/)Ch D , 259 , followed .. X 

GOLAM ALI V Kali Krishna THAkuh, 1 L R , 7 Cal , 179, commented on. XI 
GUNAMANI DASI 1 ). TRANKISHORT DAHI, 6 B L B , 223, followed ... X 

^lURUPADAPA BASAPA 1 . VlRBHABU\PA lUS VNOAPA, T L U,7 Bom , 4.59, dis¬ 
cussed ... X 

HANSHUTTI KOKHAIN 1 l.SHRI Ol'TT KOKK, I L R , ,5 C.ii . 512, overruled . X 
HEM CHUNDER CHOWimin e URO.IO SOONDI'RY nEBUE. 1 Ij B , 8 ('al ,80 dis¬ 
sented from f X 

Hem Chunbrr Soon ? Kam.i churn IIass, 1 (, R . O C.il 528, apjiroied and 
di^inguished .. ’ .. .X 

IKHAN CHUNBER BUNBOPADHYA 7 TNBHO N.VBAIN (iOSSAMI, 1 L R , 9 C.ll , 
788, follopied ‘ , . ..X 

JADOMONEY Dahee V Sakobv I’ROSONO Mookeriee, 1 Boiil,, 120, approved X 
Ian ALI v Jan alt ChoWBHRY l B ft R , A C , 56, distingmslied X 

JUGGESHUR CHUCKERBIjTTY 1) PANCH COWItEE*CHUCKEKBliTTY 14 W R, 
164, approved . . X 

JUGOOBUNBHU MUKER,TKE 1 RAM ChUNBKH BYSACK, ILK, 5 Cal, 584, 
explained . .X 

Kallre Prosunno Bosk v Dino Nath Bose Mulj.tuk, lo w R , 434, dis. 

cussed . . t - • X 

KLSTOMOYER D.ASSEE 71 PROSUNNO NARAIN CHOWBHIO , 6 W R , 'KM appioved X 
KOMOLLOCHUN DUTT r NILUUTTUN MUNBIiE, 1 Ij R 1 Calc , 360, distin¬ 


guished X 

KOWAR BI.IOI KESAL Roy !• Samasunbari. B I- R , Sup Vol 172. comment¬ 
ed on . .. . X 

KUVER.ri TULSTBAS !’ G I P RY Co , 1 L R , 3 Bom , 100, dissented from X 
LACHMAN Das v Dip CHANB, T D R , 2 All , 851, referred to and followed IX 
LAL.TI SiHU 11 The Collector of Tirhoot, OB 1; K , 640, followed . X 
Luckumsey Oobkbrba t Fazulla CASKUMBHOY, T Ij R , 5 Bom , 177, 
commented on ... . X 

MANCHESTER Economic BUILBTIJG SOOIETl, IN RE, L R 24 Ch D , 488 XI 
MEHEROONISSA BIBKE V. Hub churn Bose, 10 \V R , 220, discussed . X 

MEWA LAL THAKUU V Bm^THUN JlIA, 13 BLR, App 11, followed . X 

Mohima Chunbra Roy chom dry d. RAjM Kjssore chow dry, 15 BLR, 142, 
discussed • ^ X 

MIjTHOORA Doss V SHAMHHOO DUTT, 20 \V R , 53, dissented from . X 

NOBlit KbISTO SIOOKKR.IEK 1 ' RUSSICIv LALL LAHA, I Ij R , 10 Cal , 208, 
fAlowed . . • • .. X 

NURSINGH DOyAl V HURBYHUB Saha, 6 C L R , 489 approied . X 

PANCHAM 11 JHINGURI, 1 L R., 4 All , 278, dissented fioin X 

PATANKAR 11 . DeV.II, I Ij*R , 6 Bom , 140, not followed .. X 

Prosunno Coomabeb. Dfuea v Rutton bepaby, I L R., 3 Cal, 696 
followed . . . X 

Queen v. FLETCHE«1, L R , l G. C. R , 320. followed .. X 

Queen v. Hughes, L R , 4 q B D , 614, followed . ..X 

Queen h. Mahomed Humayoon Shah, 13 B L R , 324, followed, X 940. J45 
and distinguished ... ..X 

Queen v MUtl^AMUT ZUMEERUN, B L R , F B , 521, followed, X 940, 945 and 
distinguished . « • .. ... X 

Queen v Smith, l r , i C C. R iio. followed . . .X 

Ram CHUNT) Seal, I L », 5 Cal., 2, ffeparted from . ... ... X 

RAM;»NAf)AN OHETTIti KUNN4PPU CHBTTX, 0 Mad JI C, 304 approved ... X 
RAM SABH4G DAS i>. GORINB PRASAB, I L R , 2 All , 622, not followed . X 
Bao KaraIJ Singh c B4KAR ALI Khan, L. R. 9 l. a., 99, explained and 
distinguished ... . ... X 

Regina ® Jambs berry, 28 l, j (m c ) ao, followed ... x 

BAH MAKHUN LALL PANDEY v BAH KUNBUN LALL, 16 B. L. R., 228, 
followed... ... ... . . .. ... ... XI 
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Cases —(conti nimi.) 

SBKGKANT, V DALE, L.R , -1 Q IJ. D , 5r>8, followed . . , X 

SHADI V. GUN&A SaHAT, 1 L. R., 8 All , 5S8 followed . . X 

SHAKUB Mahomed r. CHX'NDEU MOHUN ShA, 21 W R , Cr 3«, disapproved... X 

SHIB CHANDRA CHUCKERBUTTY i JOHA BlJX, I L R . 7 Cal , 670 ; {> C. L R . 

‘224, referred to and followed . , '. . .. XI 

SHUMBHU Nath SAHA CHOWDHRY V GUHUCHUliN LAHIRY 6 C. L R., 437 
approved .. . . . . . .. X 

SITANATHSHAH t). NOBIN GHUNDER Roy, 5 C L, R , 10‘2 discussed .* X 

BITA Ram V MaHIBAL, 1 L R , 3 All , 533, followed . X 

Solano v Lala Ram Lal, 7 G l r , 481, followed .* .. . x 

SOOR.JMUKHI KORU, In re, I L R , 2 Cal , 272, approved ... X 

8UDANUND MOHAPATTUR r SOOHIA MONEY DAY EE, 11 W R, 130, dissented 
from ... .... X 

SYUD NlJDlR HOSRETN r. H.AHOO T'EAROO TiiovlLDAlUNEE, 1!) \V R , 2.0.5, com¬ 
mented on X 

TOULMIN r STICRKK, .3 Mui , 2J0. held not .ipplie.ible Lo Incli.i X 

TURNER V. POST MASTER GENERAL, .0 & S , 7.06, followed . X 

VBNKATARAYALU «' NaRASIMHA, 1 1j R , 2 Mad , 174, dissented from . X 

VlBABAGHAVA REDDI II SUBBAKA, 1 L R , .0 Mad., 397, followed . X 

VVOMESH CHUNDKR GOOPTO i RAI NARflN ROY, • 10 W R, 15, 
explained . ’ X 

Not triable exclusively by Coui t of tSe<tston, ]‘a>^on in Sou PARDON IN CASES NOT 
EXCLUSIVELY TRIABLE BY OOl'RT OF SESSION 

Cause of Action— 

See Civil Procedure Code, i882, s 295 Limit.ation A<"r, ih*77, art 64 
Miyomdei of—Detention in Jml - Sint by (hit teen jiriioni jointly fm (laniaijex jot 
detention—Plaint talten o(j the tile—Sejiaiate causes of action — 1‘iactice—Act A'iP 
. 0^1882, ,ii 20 Thiiteeii poisons w'ho h,wl lit'on ooinnTltted to j.ul under one 
warrant, and for the same offence, joiiith sued the Superiiiteiidont of the Piesideiie.v 
.Jail for their wioiigful detention in j.iil after the term of inipnsoiiiiient to whieli 
thev had been sentenced had expired, claiming Rs 2,600 as driniages The defen¬ 
dant applied to have the plaint taken oft the file on the ground that the pLiiutiffs 
had improperly joined in one suit several distinct and separate causes of action 
belonging to them as separate individuals Hchl, that the plaint must be taken off 
the file. , • 

ALl SERANG V. He A DON ’ . XI 

Cause of like nature— 

Sec Limitation A(‘T. 1877, s i i 
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.355 
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572 

1043 

604 

549 

.354 


1077 


5‘24 


Causing disappearanoe- 

Of evidence of an offence. See PEN AL CODE, XCT XljX'OF 1N60 ss 176,201 

Caveat entered by Attaching Creditor-- 

Sec Probate 

Ceremonies of Pre-emption— 

See PRE-EMPTION 

Certificate— 

Of Gnaidwinship, Cancellatum of. Act XL of 18,58, s.s 10,12 and 21- Iknqal .<lc/ IX 
of 1879, H 10 Whore an application is ni.iclc iindin the proAisioiifc of s 21 of Act 
XL of 1858 to have a certificate giaiited undoi that* Act recalled, and a fresh 
certificate granted to another the .ippliciuit should set forth in his petition a 
sufficient cause for such course being taken, and the Court should thereupon pro¬ 
ceed to enquire judiciaUv whether such sufficient cause is established, 3vhen the 
estate of a minor consists in whole or in part of j^iidor any interest m laud, and 
when sucli application lb made, ilic Court cHiii onlj proceed to act lu accordance 
with the provisions of s. 12 of Act XL of 1^58, and has no jurisdiction to grant 
another certificate to any fit person, such a course being confined to cases in wttich 
the property is of the description indicated bj s 10 

Sakhawat ALLY 11. Noorjehan Begum ... .. ,. X 429 

Of pnichase by Beqistiar Sec SALE IN EXECUTION DECREE. 

Of sale under s. 8 of Bengal Act VIJ of 1868, Eff^egt of. See SALE FOR ARREARS 
OF Revenue. 

Sale. See STAMP ACT, 1879, S. 24. 

To collect debts under Act XXVII of 1860, S* HINDU LAW. 

6 CAL.—c 
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Certifying part payment— 

Of decree. See CIVIL PKOCKDURE CODE, ACT XIV OF 1882, s, 358. 

Certiorari— 

Bengal Act IV of 1876, as. 88, 104, and 117—Municipal Cotnmissumera, their jurisdic¬ 
tion — Asaeasmont—House rate—Annual value—Powet of the High Court The 
power of the High Court to quash piococdings on cemman is not affected by the 
provision ot(|^. 117 of the Municipal Act, and If it should appear either on the face 
of the proceedings or upon affidavits that the Commissioners have acted without or 
in excess of jurisdiction, th6 Court will interfere. Per WILSON, J.—The words 
“ annual value ” in s 88 of the Municipal Act must bo taken to moan “ annual 

f lotting value. ” Quaie —Whether s 104 of the Act is in the nature of an inter¬ 
pretation clause, or merely director! .i® containing inslnietion to the Commis¬ 
sioners how to proceed when exercising the jurisdiction conferred b\ s 88 

NuNDO Lal Bore e corporation von the Town of C^IjCUTTa . XI 275 

Cesses from debutter lands 

“ Owner and holder " — Betu/nl Act JX of 1880, s 51) Bengal Act IX of 1880 oon- 
tomplatos the payment of the cesses by persons beneficially interested in the land 
in respect.of which th% ccs.scs are levied The words “ owner and holder ” in s 56 
of that Act are not limited to any one person, nor for the purposes of that section 
must the owner be in actual possession* The plaintiff, who was a putnidar of the 
defendant, having paid certain cesses in respect o:^what he described in his plaint 
to be “ debutter lakhraj lands ” hmg within the ambit of his putni, sued the 
defendant to recover the amount of such cesses. The defendant admitted thathe 
was proprietor of the estate in which the lands were situated, but denied his 
liability for the cesses Held, that the defendant was not liable to pay the amount 
of the ceases, but tbat the^ersoii liable was the idol through its shebait, or some 
person in receipt of the rents and profits of the land, or some person in actual 
possession of the land in occupation of it 

CtOPAL CHITNDEK sfRCAR r ADHIRA.T APTAB CHANT) M4HAT411 . X 74.S 

Cestuis que trust— 

Conimjance by and amt by put chaser to compel Tnisfce to ynmn the Conreyance. 

See I^USTEE DELAYING IN AHBIGNING THE LEGAL blRTATE. 

• . 

Charge— 

Form of. Accused entitled to know exact i nine of charge made against him — Crimi¬ 
nal Procedure Code, Act X of 1832, a. 221 An accused is entitled to know with 
certainty and tusjuracy the exact value of the charge brought against him, and 
unless he has this knowledge he must be seriously prejudiced in his defence. This 
18 true m all cases, butst is more especially true in cases where it is sought to im- 

• plicate him for acts not committed by himself, bub by others with whom he was 
in company. 

•Bbhaki Mahton v QUEEN-Empress . . .. ... XI 106 

Misunderstandirig of. See MISDIRECTION. 

Of murder. Statement bu the accused in anstoer fy. See PLEA OF GUILTY AND 
EXPLANATION BY ACCUSED. , 

Splitting of. For putrmsesof pirisdiction. See SUMMARY TRIAL. 

Charitable Gift— • 

See WILL, Construction of 

Charitable Jrust— 

See MUTWALI, SUIT BY , 

Charter of 1868— 

s. 26. » See MlSDlRBCTltiN *" 

Letters Patent, ss 15. 86 See CIVIL PROCEDURE CODE, ACT XIV OP 1882, 

„B. 675 , 597 

• • 

Cherrapoonjee Raj— * 

See Civil procedure code (act XTV of 1882), 8 . 481 (CL. 5). 

Chota Nagpore Laadlord and Tenant Prooedui^ Act— 

Beiig. AU I of 1879, m. 37, 137, Bee ^COND APPEAL! 
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Chowkidari Chakran Lands— 

Dectstonof commission under Beiujal Act VI of 1870, final and coticlustve— Civil suit 
—Bengal Act VI of 1870, ss. 58, 60, 61. The words “ final and conclusive” used 
in s. 61 of Bengal Act VI of 1870, must bo taken to be u.sed in their ordinary and 
literal sense. Whore, therefore, a commission has teen appointed under s 58 for 
the purpose therein mentioned, and such commission has ascertained and deter¬ 
mined that certain lands are chowkidari chakran Kinds, iii the iibscnce of fraud or 
non-oompliancc bv the CoininissionoisAvith the provisions of the Act, their decision 
is conclusive evidence in any civil suit of the fact that the lands aro what they 
have found them to bo , 

NOBOKBISTA MUKHKIUI I’ THK SHOKUTVltV OK STATK. KOH INDIV . \1 (i8iJ 

Civil PFOcedupe Code- 

Act VIII of 185'J- 

Sec Guardian ok Minors uukhmuso skit 

s a See ‘ RKS JUDICATA'.’ 

s 15. Set' DRCfcAKATOKy DECUKU, SUl^l' I'OK 

s. 1)7 Bee WITHDRAWAL OK SUIT 

s. 221). See ONUS OK PBOOK 

s. 246 See hlSTOPI’HL 

Act X of 1877— 

s 13 Sec ‘RES JUDICATA ’ • 

s 244. Sec EXECUTION OK DECREE. 

&. .331 See ONUS OF PROOF 

s. 602 See EXTENSION OF TIME FOR SECURITY IN APPEAL. 

S 622. See MATERIAL IRREGULARITY. 

Act XIV of 1882— 

.SS 1, 3. See SONTHAL PEBOUNNAS • 

ss 2, 244 (els. a, 6 , and c) See APPEALABLE ORDER. 

ss. 2. 244 (cl. c ) 294, 311,312, 313, 520, 521, 525, 588 (cl 10) See APPE VL 

s. 3. Sec Limitation ACT, 1877, Sen Tl, art. 1715 

ss 13, 43 Sec ‘ RES JUDICATA’ 

s 25. Sec Judge, Oisqualikication ok 

h. 26. Sec Causes of action, IMisjoindioi ok 

s. 30. See SUIT BY LEGATEES ON UICIIALK OK 'I’llEMSELVJ.S AND OTJIER 
LEGATEES •* 

SS. 30, 539. Sec MUTAAALl, SUIT B\ 
h 44 See SPECIFIC PERFORMANCE 
h 64 See REJECTION OK PLAINT. 

ss. 108, 647, 230 The onl} propci mode of dc.iliiig with cases, whethci a regulai 
suit or a iniscellancous ptoccediiig, when the paitios do flot appear is to dismiss it 
\ case ao dismissed can be lostored on application under s. 108, which is bj- s 647 
applicable as* well to execution proceedings as to suits and appeals • 

BISWA SONAN CHUNDKR GOHSYAMY I BlNANDA CHUNDEK DIBINOAB ADHIMAR 
GOSSYAMY ... .. .. , .. A 417 

Sec Limitation in Execution Pkocbkdings. 

8 . 111. Sec SET-OFF 

ss. 121, 126, 136. Sec INTERROGATORIES 

ss. 131, 138, 13^ See INSPECTION OP DOCUMENTS. 

8 . 133 See DISCOVERY 

s 147 See ISSUES, FrASIING OF • 

s 203. Sec JUDGMENT CONTAINING PlNUlNGh UNNECESSARY FOR DISPOSAL 

OF Case. 

ss 210, 232, prov (6), 239, 243, 241 (el. (), 246, 250, 291, Sec KXEUIJTION OJ- 

ss 244 (cl. c.) 263, 264. See SUIT FOR POSSESSION AK^TER FoKM.VL J’OSSKSSION 
HAS BEEN GIVEN IN EXECUTION ^ , 

SS.244, 816 See EXECUTION OK DECREE WHICH IS BARUEIl BY LLAUT.VTKIN, 

Bale in. 

as. 244, 586. See APPEAL FROM ORDER PASSED IN EXECUTION OF DECREE ON 
BOND SPECIALLY REGISTERED UNDER S. 53 OF Acf XX OP 1866. • 

SS. 244, 586. No second appeal lies to the High Oourli against an order passed on 
an application for execution of a decree made fn a suit under s. 53 of Act XX of 
1866. 

SBl BUIiLQV BHATTACHABJI V. BABURAB CHATTOPADYA 


• ■ ■ 
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Aot XIV of 1882— (continued), 

sb 244, 047 See EXECUTION PllOCEEDINOH 

b 251 Sec WAKBANT. 

ss 257 a, 258 Adnistment of decree otU of Gout I—Instalment bond—GonstderatvjH' 

—Execution of decree. The provisionh of s 267a of Act XIV of 1882 are in¬ 
tended to pifevent Dinding agreomontb between judgment-debtors and judgment- 
creditors for extending the tyne for enforcing decrees bi/ execution, without consi¬ 
deration, and without the sanction of the Court, and are not intended to prevent 
the parties from entering into a frcbh contract for the payment of the judgment 
'debt by instalments or otherwise, 

Jhabah Mahomed D. Moban SoNAHAB... . . xi 671 

h 258 Certififing part panment of deciee —“ To sJwn cause," Meaning of In 
determining under s 258 of Act XIV of 1882 whether of no the cause shown by 
the dccree-holdcr is suflicient, it is incumbelit upon the Court to investigate and 
decide any questions of fact upon which the p.irties may not be agreed In such 
an investigation the evidence may he given cither orally or bv .ifhdavit The 
term ‘ to show caii.sc i’ docs not mean merely to allege causes, nor even to make 
- out that there is room for argument, but both to allege cause and to prove it to 
the satisfaction of the Couit 

• 

RUNIJ LALli V Hem NAKAXN gib , XI 166 

s 258 See RiOHT OK SUIT. 

ss. 261, 262 Sec DECKEE FOB EXECUTION OF CONVEYANCE, 
s 265. SeoUUTVSAKA 

ss 266 (prov. els. h, I ) 27H, ;j80. 281 See ATT.ICUMKNT 
ss. 281, 283 Soe ESTOlU’KE 
h 287 See EXECUTION SAEE 

ss. 289, dll See SALE PttOCEAMATION, IKKECUEAHITY IN SEBVICE OF 
s 294,311. See S.AEB IN Execution OF Decbee . 

8 295. Tjeciee-holdets shnrttuj ratcubly w sale proceeds must be bona fide deuee~ 
haldem. The woids “ decree-holders ' oi “ persons holding decrees for nioiiei 
against the sam6 judgiiient-dtbtor ” m s 295 of the Code of Civil Procedure, 
signify bond jide decree-holdcis A Court is bound, in cases falling within this 
section, to satisfy itself whether the claimants arc bixiui fide decree-holders within 
the meaning of the section, and where it is unable to satisfy itself as to the bona 
tales of the claim, the Court should exclude such Hannaut fioiu the distribution of 

assets. * 

• 

, IN RE SUNDER DABS . . XI 42 

s 21)5 Rateable dishihution of sale proceeds — Deciee foi moneg—Caitses of aclioii 
m-^ortgage dceiec-Mmtgagec puichasing undo his oun deciee, Execution of decree 
bij The can*.'of action given by the List para but one of s 295 of the CimI 
Procedure Code docs not arise until the money^lias been actually paid over to the 
jKirsou who IS alleged not to be entitled to receive the same, and a suit brought by 
a jicrsou claiming to bo'entitled to !>c paid a shaie of sale proei‘ 0 (^ under that 
-icction, and to reeftver the same from another to whom such sale proceeds have 
been ordered to b^ paid, if brought before thev have been actually paid to such 
other person, is premature a«d should be dismissed Every decree by virtue of 
which iiiouoy is payable, is to that extent a ‘ ’ decree for money'' within the 
meaning of that term as used ui s. 295, even though other icliof maj be granted 
by the docMee . and the holder of such decree is entitled to claim rateable distn 
bution of sale proceeds with holders of decrees for money only under that section. 

There is nothing in s. *295 which fakes away the right from a mortgagee who has 
obtained a decree upon fais mortgq|j 2 to proceed against the property of his 
mortgagor other than tfiat subject to his mortgage. Thus the holder of a mortgage 
decree which directs that the amount be realized from the mortgaged property 
and from the mortgagor personally, is entitled to claim rateable distribution 
under that section, and is Mot in the first instance bound to proceed against his 
mortgage security and exhafist that A mortgagee who has obtained a decree on 
his mortgage is not restricted tc^ proceedings in the first instance against his 
mortgage gccunty bofoi;e procooduig against other p^ojierty of his mortgagor, but 
when he sells'any portion of the pwperty, the subjept of his mortgajge, and 
j^urohasGS tt hunsdl, he is boundv before he can proceed further against the 
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Act XIV of 188‘2— (continued ) 


PAOK 


moi'tgdgoi or cla.iiu r<itt‘.iblc dibtributiuu under .s 29f>, to prove that there i« still 
a balance due to him, and that the property sold and purchased by him realized a 
fair amount, the mere fact of the piopeity having been sold at auction not being 
alone suthcient to prove its value, and this ought to bo onquiiod into most 
carefully by the Couit to which an application is made to furthoi execute the 
decree or to share rateably under s 296 ^ • 

HART 1’ Tara Prasanna Mukhkk.!! XI 718 

s 295 (cl b) See Lien 
s 311. Sec SALE IN Execution 

as 311, 312. See Limitation act, XV ok 1877, ss i, ii, inliScr II, Art 12 
ss. 311, 312 The word “disallowed” in s. 312 of the Civil Pioccdurc Code has no 

reference to an order passed on an .ippeal, but refers to the disiillowaiico of the 
objection by the Court before which the proceedings nuder s 311 arc taken 

Mahomed hossein v. puuundcr Ma'hto . xi 287 


S .111, 313. See SALE IN EXECUTION OK DECREE 
s. 331. See ONUS OK PROOK' 

ss 336, .337 See IMPRISONMENT IN J \IL NOT NAMED IN \Va’rk\N'I' 


ss. 336, 389, 344, 346, 349, .350, 351, 359 Sep JUDOMENT-DEBTOR IMPRISONED, 
APPLICATION OF, TO UK DECLARED \N INSOLVENT 
s 368 Seo Limitation ACT, 1877, ScH li, Art 1715 
,s. 375 Sec COMPROMISE, WITHDRAWAL FROM 

s 131 (cl b). ClieiiainKinjee Ha)—Piihht and puiatc ntihli,—FijncKjn State 
—Succession iolaiul tn India—Intestate Suctcssion —Swtcr.'a.tffn.flcLA' o/1865, 

. s 5 The ‘‘private rights” spoken ot m s. 431, cl. (b) oPlhe Code of Civil Proce¬ 
dure do not moan individual rights .is opposed to those of the bodv politic oi State 
but those private rights of the State which must be ciiforcc'd in a Court of justice, 
as distinguished from its political oi territorial rights, which must from their very 
nature be made the subject of aiMiigenicnt between one State and .iiiothei. Thej 
are rights which may be enforced by ii Poieigu State against private individuals as 
distinguished from rights which one State in its political capacity may have as 
against another state in its pohtic.ll capacity T/ie Kvqieim of Aastixa \. dkxy, 

United States of Ameiica v Waijner approved of There is nothilig to prevent a 
foreign or feudatory State fiom holding .mmoveable piopcity in British Indi.i, and 
to such propeity the rule of lutesLite siieeesKion laid down in s 5 of the Succession 
Act (Act X of 1865) does not .ipply The State must be legaidcd as a i/iiasi coipoia- 
tioii which continues to exist as a State so long as it is recognizi'd as such bv Hci 
Majesty, whatever the rule of succession to it ni.iy be, and whatevci may be its form of 
Government Case in which it was found on the f.icts that c.ettain luiinuveablo 
property sitii^itcd in British India, which li.acl foiiiicily belonged to the State of • 
Cherrapooiijec, h.aving been granted bv .i former Raja of that State to t|jo 
defendant, was still the propeity of the State on the giouncl that the Raja was not* 
competent to alienate it, <uid th.it th<‘ defend.xnt’s plea of advei‘-c pwsscssioii and 
limitation was not supported bv the cvuleiiec 

HA.JON MANIUJv V BUlt SlNU . • . . XI 17 

1 432 Suit bi/indeiicmlenl Pt ince in Coin t in British India—*Hecoijnised agent fm 
institution of suit Section 432 of the Civil Procedue Code does not prevent the 
institution by an independent piince of .i suit in a£!ourt in Brftish India in his 
own name, and thiough .i leeogni-od ageni othci th.iu one .ippointod under that 
section. 

BEER OHUNDKR MVNIWW ( . ISHW CHUNDEK BUKDHUN . • 136 

s. 440. See Minor, Suit b\ • • 

,s. 443. Sec GUARDIAN OF MINORS DEFENDINO SUIT 
88. 443, 464 See Guardian AD-LITKM, APl^NTMENT OP*. 

8. 467. See MINORS. 

s. 492, 546. See INJUNCTION TN ONE SUIT PENDING APPEAL IN ANOTHER, 
ss 608, .505. See RECEIVER IN SUIT FOR ARREARS OV RENT AND PlJECXMENT 

8 . 521 Seo Arbitration . Av ard, appeal from order setting aside 

DECREE UPON. , 

b. 522. Sec Award, aj’peal kroim 
S. 525. See AWARD, OBJECTION TO 

8.626. See CIVIL PROCEDURE CODE, AUT'XTV OF 1862, S. 288, 
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Civil Procedure Code— (concluded.) 

Act XIV of 1882— (concluded.) 
s. 549. See SECURITY FOR COSTS. 

k 561. Cross appeal — Respondent cross appealing in formS, pdriipens. A plaintiff 
who has obtained leave to sue in forma pauperts, and has been successful iq 
obtaining a decree for a portion of his claim, but has failed as to the other jiortibn, 

IS not entitled on an appeal by the defendant to be heard in forma paupet is on cross 
appeal as to t'hc portion of his claim decided against him in the lower Court 
IN THE MATTER OF BKOJESHWARI DaSI « GURU CHURN DAS ... XI 735 

b. 566. See SECOND Al’PEAL, INTERFERENCE ON QUESTION OP FACT IN 
sb. 566, 574, 587. See JUDGMENT OP AWEELATE COURT, CONTENTS OF 
s 568, (els rtaiidb). Sec AUDITIONAU KVIDENCK 

Sb. 575, 507 Decision when appe.il heard bv two or mote Jiidtjes—Lctleis Patent of 
1865, els 15, 36 Section 575 of Act XlV^of 1882 does not take awaj the right 
of appeal which is given by claubc 15 of the Letters Patent When the judgment 
of a lower Court has been confirmed under s 575 of the Code of Civil Procedure, 
by i-cabOii of one of the Judges of the Appeal Court agreeing upon the facts with 
the Court,below, an appeal will lie against such judgment, notwithstanding the 
terms of s. 575 .Ippaji JJhwrav v. Shiblal Khubchaml approved. 

GOS8AM1 Sri Shi Gridharui Mahara.j tickait r Purushotum 

GOBSAMI .. ... . • . .. .X 814 

s 582. See LIMITATION ACT, 1877, SCU II, ART 1715 
89. 595, 596, 600 See APPEAL TO PRIVY COUNCIL 

8 622 See SALE IN EXECUTION OF ESTATE OF DECEASED SMALL CAUSE 
COURTS PRESIDENCY TO*iVNS ACT {XV OF 1882) 
s. 624 See REVIEtS. 

bs. 623, 624, 626, 629. Sec UKVlEW oF 3 UDGMENT 

Civil Suit— 

To retiutve absli tuition in a ttunoiu/hfare. Sec PUULIC NUISANCE 

Claim—, 

(/ndet s. 278 of d'* XIV of 1882 Sec ATTACHMENT 

Collection— 

Charges. Deduction of, ftom tent • See Ij AND ACQUISITION ACT 
Of tents sepalntely See CO-SHAKER SUING FOR ENHANCEMENT OF A PROPOR¬ 
TIONATE SH.ARE OF Tiy':*R!]NT, SUIT HY ONE. 

Jlapers. See EVIDENCE 

Collusion— 

Dwotce — Act of 1869, s V^—Uollu'.ion in piesentation of petition foi dissolution. 

Subsequently to the institution of a suit for dissolution of maniage, and on the 
same day on which the suit came on foi hearing, the petitioner and the respon¬ 
dent each filed potitidhs, setting out that it was agreed between them that from 
that date the marriage between them should bo dissolved , that neither of them 
should have an> claim against the other, that each should marry again at pleasure, 
and praved that dissoluliou o^tho marriage might be granted on these terms, each 
party bearing liis own costs, lIcM, that this amounted to rollusioii within the 
, moaning of s. IJ of Abt IV of 1869, and that the petition must bo dismissed 

UEIR CHRISTIAN r KH SEHA CHRISTIAN .. ... . . XI 651 

Commission- . • 

Under Bengal Act VI of 1^70, Decision^f. See OHOWKIDARI CH.AKRAN LANDS. 

Compensation—;, 

Appartwmneni of See Land Acquisition Act, 1870. 

Complaint— t 

Dismissal of. See MAGISTRATE, POWERS OP. 

Compoandabje Oflenoe— 

6«e Criminal fbocedube Code. * 
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Compounding of charge— 

Noanm-ei to charge uiidet f. -ill. Pnuil Code—Falw Chnnje—Cnmpoinuiable offeme 
—Discharge of accused chaiqed under s 211, Jjiditjjt Peual Code, vpmiplea >/ 
original charge having been compounded—Act XLV of 1800 (Indian Penal Code,) 
s.2\l—ActXofi88‘i (Criminal Procedure Code), ss. 342, 345. The fact that 
an offence alleged to have been committed has been compounded la no conclusive 
ansifrer to a charge made against the prosecutor under s. 211 of the Penal Code. A 
laid a charge against M for wrongful confinement The Police rcportei^ the case 
as a false one, and A not appearing to prove hit. complaint the UistncV Magistrate 
ordered him to be prosecuted under s. 211 of the Pcnai Code, and made over the 
case to a Deputy Magistrate. Upon the hearing of such charge, A pleaded that 
he had compounded the original charge, laid by him against M, and that, therefore, 
the charge against him under s 211 could not lie The Deptu> Magistiate without 
hearing an> ovidcncedisiiiissed the case Held, that the course so tiitcii w.is illegal, 
as such plea was no conclusive aiiswci to a charge uiidei s 211 

QUEEN-EMPRRRS i ATAR Aid XI 7!) 

Compromise— 

And decree thereon Applicatwm to set anule compromise — Jlevteu' o] /udgment—New 
suit. For the purpose of setting aside a decree passed in pui$uance of a compro¬ 
mise come to out of Court, there are two available modes of procedure*—(1) by 
suit (2) by a review of the judgment sought to be sot aside , the latter being the 
more regular mode of procedure Lalji Snhif v. The Collector of Tii hoot, Mewa Lnl 
Thakur V Bhnjun Jha, Gilbert n Endmn followed 

AUSHOOTOKH CHANDBA 1) TAKAPRAS4NN\ ROY X 612 

Application to set aside Proeeduie on See COMI’HOMISR WD DECREE 'ITTERRON 

Construction of Deed of See IMahomedAN LAII' 

Withdrawal from Aqieemenf of Pni ties -Dea ee on Comptomise — Appeal—Code of 
Civil Proeeduie, Act XIVof 1882, s 175 After suit filed bv' the plaintiff against 
several defendants, one of whom was an infant, a petition of coinpioinise entered 
into between the adult parties was filed in Court. The petition stated the terms 
of arrangement, .aid also that an application would be made bv the guardian of 
the minor pra>ing the Court to allow the coinpromi.se to lie earned out on his 
behalf Ten days after the petition of compromise was filed, the first defendant 
and the plaintiff presented petitions to the Court withdrawing from the com¬ 
promise, and praying that the suit should proceed The second dcfandant prcWit- 
ed a petition praying that the eomproiiiise should be recorded, and a decree passed 
according to its terras The Comt made a decioo in accordance with the piayor of 
the second defendant’s petition The first dcfeiylant appealed Held, that an 
appeal laj', and that the lower Court was wrong in enforcing the compromise at 
the instance of the second defendant, tlemhle, that % 375 of the Code of Civil 
Procedure merely covers cases in which all parties consent to have the terms 
entered into, carried out and judgment entered up Ruttonsey halji v Pocmbai ^ 
questioned. • 

Kara Sundabi Debi v. Kumar Dukhinessur Malia . 260 

Compulsory and Optional Registration- 

Sec Registration act, 1877, s. 50. 

Confession— * , 

Inducement to confess — Criminal Procedure Code, Act X of 1882, s 16S— Evidence Act 
—Act 1 0/1872, s 24 A Deputy Magistrate, before taking down* statement from 
a person brought before him by the Police, noted on the paper on which he was 
about to take down the statement, the following words which, after excluding 
the Police Officers from his presence, he had verbally addressed to the accused • 

‘‘ After excluding from my presence the Police Officers who brought hiffi, I warned 
the accused that what he would say would go a»evidence against him ; so he had 
better tell the truth ” Held, that the use of such language was calculated to hold 
out an inducement to the prisoner to conftSs, and that* such a confession^ was 
therefore inadmissible in evidence against lum. ^ 

QUEFjN-EmpRESS r UZBEK . •• •• ..X 776 

Made to a Police O^cer Evidence Act—(Act I of 1872.•« 21)—Murder, Chfirgeof, 
when body is not forthcoming—Theft, Intention toecemvert No judicial officer 
dealing with the provisions of s 27 of Act I of ^^72 should allow one word more 
to be deposed to by a Police officer detailing a statement made to him by an 
accused, in consequence of which he discovered a fact, than is absolutely necessapr 
to show bow the fact that was discovered Is connect^ with the accused so as in 
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Confession— (contimied.) 

ilsoH to bo a rclovnni fact against him Section *27 was not intended to let in a 
confession generally, but only such particular part of it as sot the person to whom 
it was made in motion, and led to bis ascertaining the fact oi facts of which he 
gives evidence. Empress of India v. Pancham, Queen-Empress v. Babu Lai, 
discussed and oominented on Thus, when a Police officer deposed that an accused 
had told him that ho had robbed K of Rs 48, whereof he had spent Rs 8 and had' 
got Bs 40, and that he bad made over the Rs 40 to him, lield, that the statement 
that he roblifed K of Rs 48 was not necessarily preliminary to the suriender of the 
Rs. 40, and was inadmissible m evidence against him When also a Police officer 
deposed to the fact that the n^cused who was charged with murder had stated to 
him that he and K had stolen some hides from 0, and upon such statement he 
‘had sent for C, and recorded his information, and when it appeared that 0 had 
.ilroady infonncd the Police of the fact of the theft, though the witness was not 
aware of it, held, that the statement w,is inadmissible upon the gioniid that it 
would be most dangeions to extend the piovisions of s 27, ,\nd allow ,i I’olice 
officer, w'ho his investigating ,i case, to prove an information received from a 
person ■accused of an offence in the custody of a Police officer, on the ground that 
a material fact was thereby discovciod by him, when that fact was already known 
to another Police officer. Although, under some circumstances, a charge of murder 
may be sustained whtn the body of the person said to have been murdered is not 

- forthcoming, still, when that is the case, the strongest possible evidence as to the 
fact of the murder .should be msistod on, before an accused is convicted When an 
accused charged with murder was alleged to have taken a boat from a place where 
it had been secured by its owiiei, and after preceding sonic di.stance in it had 
abandoned it, apd when he was charged with the theft of the boat, held, that 
the chatgc was unsustainable, inasmuch as it was cvidontlj- not his intention to 
convert it to his own use, and make it permaiionth his own proportv. but nioroh to 
make use of it for the purpose of aiding him in escaping 

ADU SHIKDAR V QUKEN-EmPRESS XT 6.S5 

Of one of seierdl prisoneis See ISIlBOIKKCTlON 

Of prisoners against then fellow isoncr‘< and in then abseiwe oi e iwt such cm robm a- 
tive evidence of statement of appmvei asienuld irarinnt (onvu'hon See MlSIJIRKt*- 
TION 

Conflict of opinion— 

In H%gh*Cmirts ,gec SUBORDINATE COURTS, DUTY OF 

Consent of next Bevopsioner— 

See INJUNCTION. 

To transfer by Hindu aidow See HINDU Tj\v\ 

Consideration — , 

Sec CiviD Procedure code 1882, ss 2')7n, 2'>8 

Consideration money— 

Fovifromise to give inmainaqe aminm dnMihtei. Hint foi leturnof See Marktaoe 
Contract. . 

Consolidation of suits— 

See Practice. * . 

Construction— * 

Of Deed of Comproniise See MahomeDAN TjAW 

Of gift Sec Grant • 

Of gift as to quantity of fstate given Limitation Act XV of 1877, Uch II. atts. 134 
and 144— OM when opetahve without delivery of possession — Hirulu Law. The 
rule as to t^. construction of the language in which .i, gift is made, independently 
of the “ Transfoi of Property Act.’hAct IV of 1882 (which may, or may not, have 
been expressed so as to lay down in favour of absolute gifts, a rule more positive) 

18 that mdefinito word=# of gift are*Xjalcnlated to convey all the interest of the 
grantor, it being also necebsarv to read the whole of an instrument i.i order to 
gather the intentfbn A gift being thus expressed—“ I put a stop to my interest in 
those talyqs, and withdraw qiy enjoyment thereof, and I make them over to you,” 
held, that this must be read^ivith what preceded it, viz., “ in order that you may 
perform those religious ceremonie^ celebrate the festivals .satisfactorily, and may 
provide for your own support, by*having the property under your authority and 
control” ; and that the words of gift must be taken to be limit^ by the purpose of 
the gift; the whole taken together shomng that the donor^fl intention was that the 
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Construction —) 

donee should take the piopert\ foj life oiih JJeld, a,lso, that eousistonth vvith 
the authoritich in the Hindu law, a gift, where the donoi supports it, the person 
who disputes it claimiug iidvorseh to both donor und donee, is not invalid for the 
mere reason that the donor has not delivered possession ; and that where a donee, 
or vendee, is under the terms of the gift, or sale, entitled to possession, there is 
no season why such gift, or sale, though not accompanied by possession, whether 
of moveable or munoveable property (where the gift or sale is not of such a nature 
as would make the giving effect to it to he ct.ntiarv to public policy), should not 
operate to give the donee, or vendee, a right to obtain possession ’ 

KAM DAH MULLICK 1 . KANHAYA Lai. PUNOIT . • . . XI 121 


Of rjtft to a pe7'<ion in tui tne of hin heiiu/ adopted son of donoi See CUSTOM NOT 
ALLOWING ADOPTION, (lOVEHNlNO \ FAMILY NOT SUIUECT TO HINDU LAVV 
Of Hindu ivill, under Oiictli Estates’ Act See WlLI., LEGAL CONSTRtK’TroN or 
Of Instrument of Moitqaqe See JIOKTOAGE, CONSTRl'CTTON OF 
(if Powet of Attorney Sec Pov\ ER OF A'l"L’ORNE\ , CONSTHUt TION OF 
Of s. 622 of Act X of 1877 ov ainended by s '2'2 of .1c< Xllof 1879 See MA'I'EUTAL 
IBIIEGULAUITY 


Consul— 

To receive notice of sntis biouqht nqainst his counli ymev in ('ourfs in Pnfish India 

FBITJ5 OLNEB V LAVRZZO ‘ , X 878 

Sec JUKISDICTION 

Contempt of Court— ’ 

Publication of libel rejlcitinit upon a Jiidqe in his Judicial cat>acitq~0(fciue not 
included in PenalCode — Defnviatwn—Ciiuiinal Pioccdine Code tX ol 3882), s b- 
Pouei of Cow is of Iteand urulei loiniiion Liric— Jimsdiction of Hiqh Cowl to 
punish sumvimtly 1’hc High t'ouiLsin the Indian Prosideiieics aio superior 
Courts of Rccoid The offence of c<iiitempt of Coiiit, and the poweis of the High 
‘Gouits to punish it, arc the same in suoh C.ourts.is m the superior Goiiits in Kng- 
laud Those powers, which foinied part of the coinnion law, were eonferred upon 
the Supremo Couits, when they yv'cii' I'stahlished in the Presidoiuv Toyvns. The 
Indian Penal Code does not proyidt* against a contempt of Court committed by the 
publication of a libel out of Court, yyhen the Court is not sitting, and neither in 
chapter XXI “ of Defamation ” noi elseyvhcio provides for the puiuslimeiit of a 
contempt of Court committed bv tl;c publication of a libel reflecting upon a Judge 
in his judicial capacity, or in reference to Ins conduct m thi disc)laige of tiis 
public duties Because the publi.sbei can he punished for “ defamation ” undei 
the Code, it does not folloyv that he cannot he punished snranianly by the High 
Court for a contempt of Couit Ho ran bo so punished yvith fine, oi impiison- 
raent, or both The provisions of s of the Code 'of Ciiminal Proceduie, 1882, 
relating to the procedure under winch “ all olleiiccs under the Indian Penal Code,” 
and “ all offences under any other layv,” are punished, doliojb ituliide a contempt 
of the High Court committed hv the pubheation of a libel out of Court, yvhen the 
Courtis not sttting, although such lorilempt niav include defamation Such a » 
contempt is more than mere defamation, and is of .i difleieiit ehaiactcr The* 
jurisdiction of the High Couit to commit foi contempt has not been a fleeted by » 
the Code of Criminal Procedure, 1882 Bj the coinnion laweveiy Court of Record 
IS the solo and exclusive judge of what amounts to a contempt of Couit 
SURENDUA Nath Baner.tee v the Chief Justice am*) judges of the 

High COURT AT P’ORT William IN BENGAL , x 109 

Contract— , 

By letters See SPECIFIC PERFORMANCE * 

InRestiavnt of tiadf. Uestramt of iiadc — ContiactAcf—Act JXof ss 27 74— 

Breach of contract—Damages A contract under which a person is paitialL 

restrained from competing, after th(‘term of his engagement is over, 8with his 
former employer,^is bad under s 27 of the Coiitrac't Act Qiu^re, as to the effect of 
an agreement of service by which a person binds himself, during the term of his 
agreement, not. directly or indirectly, to compBLe with his esnplojer 
Brahmaputra Tea Company, Ld , r Scarth . . Oil 645 

Void as against public policy See ANTE-NUPTIAL SETTLEMENT 

Contract Aot— • 

IX of 1872— 

SB. 10,11 See Minority op Obligee of bond,*Efpect of 

s. 23 See ABWABS, ILLEGALITY OF 

MS '27 , 74 Soe CONTRACT IN RESTRAINT OF TRADE. 

5 OAti.—d 
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Contract Act — (continued.) 

rX of I87‘i— {contmued.) 

s 28, ox. 1. Soe AGBEEMENT TO HRFEK TO MANAGER QUESTIONS ARISING 
OUT OF AGREEMENT. 

8S. 151, 152, 161. See CARRIERS, LIABILITY OP 

As affecting an assignment of a share in a partnership See PARTNERSHIP. 

Conveyance— 

Purchasers’ right to, after execution sale. See SALE IN EXECUTION OF DECREE 

Conviction— 

On aUemahve charge of givivg false evidence. See ALTERNATIVE CHARGE. 

Corporation— 

'Liability fm breach of Statutory duty See LIABILITY OP COMMISSIONERS FOR 
BREACH OF STATUTORY DUTl 

Corroborative evidence - 

See Misdirection 

Co-sharer— 

Suing fot enhancement of a fropoi tumate share oj the rent, Suit by one co-sharei 
in an undivided estate—Suit foi enhnncenient of a propoi tianale share oJ the 
rent by one ro-shawt — Collection of lents .separately A, an eight-anna sharer 
111 an uAdivided estate, who collected his portion of the rent soparatelj, brought 
a suit upon notice issued by himself ^gaiust a tenant, m which he made the other 
co-sharers parties defendants to recover .irrears of rent at an enhanced rate in 
proportion to his share Held, that such a suit Was not maintainable, unle,ss it 
could be shoii)(n that the co-sharers bad refused to join as plaintiffs fhdhu Bhu- 
sun Basu \ Kamaraddi Mundul distinguished. 

KALI Chandra Singh v Ra,ikishore Bhuddro .. . . XI 615 

Co-sharer’s Bight— , 

To sue for share tnjnoeeeds lemmmnq aftei- sale of the loinl tenwe See SMALTj 
Cause Court 

Costs— 

See Execution of Decree which is barred by limitation, S<le in 

A gainst next friend See SUIT BY LEGATEES ON BEHALF OF THEMSELVES AND 
other LEGATEES 

Ap^alon guestvpl of. See EECORDED PROPRIETORS, REPRESENTATIVE OF 

Practice—Costs ofpiinhng ami translation—Appeal to Privy Council Costs of print¬ 
ing and tninslation, certified by the Deputy Registrar of the High Court, are a 
necessary part of the costs of av appeal to the Privy Council. The amount of such 
costa IS left to be ascertained by the High Court, and is not assessed by the Privy 
Council ofiicc ^ 

RAM COOMAR GHOSF/l’ PROSUNNO COOMAR SANNYAL .. . . X 106 

• Where trustee delays in eeeruting a document, and a suit is brcniqht to t^npel him to 
e,recute. Bee TRUSTEE DEIjAYING IN ASSIGNING THE LEGAL ESTATE 

Counsel, Mistake of— 

See REVIEW OF JUDGMENT 

Court fee— 

On application to file award See APPEAL 

Court Fees Aot-r 

8 . 7 (cl. 3) (sub-ol f) and Sch ll. Art. 17. See VALUATION OP SUIT. 

Vn of 1870, s 7 (cl c)— Suit to set aside a trust deed and to recover trust money 
— Appeal Ip/ trustee — Duty payable on memorandum of appeal. A brought a suit 
against B, a trustee, and others, to set aside a trust deed.and to recover 
Rs. 2,50,000, the amocint of the tfust money, and valued his suit at Rs. 2,50,000. 

A obtained a decree. B appealed and sought to affix to his memorandum of appeal 
a tepi-rupee stamp, under Art. 17 (cr.*G) of Sch. II of Act VII of 1870 Held, that 
the duty payable on the memorandum of appeal was the same as that paid on the 
plaint in the suit. 

MOHAMBD MA8IK r MALKAI MUKHADBAI UZWA BADSHAH MEHAL 
SaHEBA •... ... ... ... ... X 380 

s. 19, cl. 17. Stamp on memorandlttn of appeal by Judgment-debtor in custody from 
order refusing application to be declared insolvent A judgment-debtor, whilst in 
custody, applied to the Court, under chapter XX of the OivU Procedure Code, to 
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Conpt Fees kct—iconUnued.) 

bo declared au Jiisolveiit The application wasi refused, and the judgment-debtor 
appealed against the order rejecting his application. No Coi’rt-foc was affixed to 
the memorandum of appeal Held, ihit no Court-foe was lovi.iblc under cl 17 of 
s. 19 of the Court Fees’ Act 

KAW PROSAD BANER.II U GISBORNE & CO. . .. X Cl 

Court of’Jurisdiction— 

Competmt to ti tf such Hubsequent suit, Meammj of. See ‘ KliS .JUUICAT V * 

Court of Record -- • 

Power of, undet annvum law See CONTEMPT OE COURT 

Covenants— 

For (jutet eujoj/went. See STAMP ACT, 1879, Sell. 1, ART 41 (cliS a VNU 6). 

Creditor — 

Of lie I Itujht to applif t<u n’ciKalwnof pioUalr See I*ROl;\TK 

Criminal Procedure Code— 

Act X of 1872- 

sB :U4, 4.51 See CUMULATIVE SENTENCES 
s. 530. See Criminal Procedure Code, Act X OK 1882, s iio 
Act X of 1882— • 

h. 5 Sec CONTKMl'T OF COURT 

sb 30,34,209 See JURISDICTION OI- CRIMINAL Court 
SB 35, 235. See CUMULATIVE SENTENCES 
H 45 Sec Penal Code, Act XLV ok 1860, ss 176, 201 
s . 107 See RECOGNIZANCE TO hEEP THE PEACE. • 

ss 109,110,112. Secuiityfo! yowl bohavioiii. Befino .i ^lagistrate i.aii p<Pis an 
order directing au accused to furnish b.iil and security for his good behaviour, it is 
neceasary that the accused should bo given an oppoitiinitv of entering into his 
defence , and that he should be clearly informed of the .iccusation which he has to 
meet. 

QUEBN-KMURESS r IBHWAU CHANUUV SUR . XT 13 

a. 133 Sec PUBLIC Nuisance, Removal OK .• * 

ss 1-3.3, 134, 135 136, 137 Sec RIGHT OF H ay USED BV THE l^UULK’ 
ss 133, 138, 139 Sec JUROR REFtrsiNG To act 

s 145 Sec Possession, order ok Criminal Court as to Possession, 

Time at which Magistrate is to determine who is in 

b 145 A dispute as to the right to collect rents is a disf^te concci mug Uingible 

immoveable property within the meaning of s, 14.5 . ' XT 413 

s 145 I’loc’.diue uiulei that section—At lend once of witnesses- J^rwess to enfo'iceat- • 

tejidancc Proceedings under s. 145 of the Ciiiniiial I’rocuduro Coihi should on all« 
points of procedure be regarded as summons cases, and although it is discretioiiarv • 
witha Magistrate to issue a summons on a witness m such a case, yet, wHen any one 
of the parties applies at a proper tunc fot process to secure the attendance of his 
witnesses, the Magistrate should not arbitrarilv refuse his aijsistaiice , and where 
such refusal is made it is incumbent on the Magistrate to reeprd his reasons for 
such refusal. 

In the matter ok the i'etition ok Hurenpko Nauaw Singh 
Chowdhry .. XI 762 

s 147 See EASEMENT 

s 161 The law laid down b> the Pull lleueh in 1 L R , 7 Cal 121, has bean altcri d 
by the provisionfe of s 161, Act X of 1882, .ii^d .i witness who makes a f.ilse 
statcruout to a I’olioe officer in reph to .i question whu.h lic^is hound to answei, 
would he guilty of luteutionalh giMiig false cvs^ciicc See IfAIjSE EVIDENCE. 

s. 163. Sec CONFESSION 

s. 178. See TRANSFER OF CA&E. 

s, 195. See SANCTION TO PROSECUTE MORE THAN SIS SJONTHS AFTER EXPIRY 

OP FORMER Sanction. • * 

S. 196 (ol. c., para. 2). See SANCTION TO PEOBECyTE. 
s. 221. See CHARGE, FORM OF. 

ss. 233, 554, Soh. 5, XXVIII, n, 4. See ALTERNATIVE CHARGE, 

IS. 247, 253. See JOINDER OF CHARGES. * 
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Criminal Procedure t<^t~{conUnned.) 

Act X of 1882— (continued.) 

Hs. 248, 259, 345, 435, 437 Further enqmty, Poii'er of Dishict Mayisttate to direct— 

“ Stibordinate Magistrate"—Campoundable offence. A criminal charge under 
s. 448 of the Indian Penal Code having been instituted, the accused was sent up by 
the Police before a Deputy Magistrate of the first class Previous to any evidence 
being taken the complainant intimated to the Magistrate that the case had been 
amicably settled, and that he did not wish to proceed further in the matter, upon 
which the Magistrate recorded an order, Compromised . defendant aoquitt^.” 
Subsequently the Magistrate of the district, relying upon ss. 248 and 259, and 
professing to act undei s 437 of the Criminal Procedure Code, directed the Deputy 
Magistrate to send up the parties and proeeed regularly with the case. Held, 
that ss. 248 and 259 had no bearing on the case, and that the mere fact of the 
accused having been sent up by the Police did not picvent the offeuce, which was 
legally compouudable, from being compromised, and that consequently the order 
of the Deputy Magistrate was perfectly conect and legal Held, further, that in 
addition to the Magistrate's order not beiug warranted by the fact, it was uffia 
mres, inasmuch as the Deputy Magistrate was a Magistrite of the first class and 
not “ inferior " to the District Magistrate, and to give the District Magistrate 
jurisdiction to call fui a record under s 435 from auothei Magistrate and to act 
under s 437, the latter must be itifci lor. Nobiti Knstu MiKiLeticc \ liussick Lall 
Laha followed. 

QUEEN-EMPKEBS f NOWAHJAN >' .. . X 551 

ss 253, 259 Sec JIAOISTUATE, POWEKS OP. ‘ 
ss. 25‘3, 437 Sec DiSCHAHOE of ACCUSED. 

s. 257. See WITNESSES, RIGHT OF ACCUSED TO CUAIM ATTENDANCE OF 
s 260 See SUMMAIIY TRIAI. 

ss 271, 299. Sec PLEA OF OUIDTY AND EXPLANATION BY ACCUSED 
ss 289, 292. See EVIDENCE 

ss 289, 290, 292, 301, 303, 307 Sec RIGHT OF REPLA 
S 298 See MISDIBECTION IN CHARGE 

s 303 Sec Jury 

s 307 See Verdict not M anifestly erroneous 

ss. 330, 423, 4.39 See ENHANCEMENT OF SENTENCE ON APPEAL. 

Ss 337, 338 See PARDON IN CASES NOT EXCLUSIVELY I’RIABLK BY COURT OF 
SESglON. 

8 342 Examiiiation of prisoner by Judge — Nature oj Fjxaminalion Itisimpropci 

on the part of a Judge when I'xammmg a prisouei undei s 342 of the Criminal 

Procedure Code to eioss-oxamine him The only questions which are permissible 
aic such as will enable the prisbuer to explain any circamstances appearing in the 
evidence against him 

Hurry Churn Ghuckerbutty v. The Empress . .. .X 140 

^s. 342, 345 Sec COMPOUNDING OF CHARGE. 

ss. 367, 421, 426. See JUDGMENT, CONTENTS 04 * 

Sft. 4l7, 418, 423 See APPEAL BY LOCAI. GOVERNMENT, 
s, 435 See RJEVISION ON PACTS 

SK 135,437 Fuilhci enquiry. Power of Disfud Maqisti ate to directInferior 
CrvninaL Court" —ilejue to accused The vvords ‘ Infeiior Criminal Court,” 

111 s 4.55 ol the primmal I’roocduiv Code mean, infcrioi so far as regards 
the partieuLtJ nia.ttei in respect to which the supeiioi Couit is asked to exor¬ 
cise its lovi.uoieaJ juiisdiction A criminal chaige instituted before a Magis¬ 
trate of the first (lass was fhialh disposed of li\ him b\ .in older discharging 
the accused SubBcquciitl}' the Magistiato of the district proceeding under s 437 
of the Code of Criminal Proceduie diiected a further cnquir) to bo made by a 
SubordmJeo Magistrate The ordei was made without notice to the accused 
Held, that the Magistrate of tke district had uo jurisdiction to direct a further 
enquiry Seuible, that as a matter of strict law the accused was not entitled to be 
heard by the District l/lagistrato betfere granting the order directing the enquiry. 

NoBiN Khisto MockerJEE n Russick Lall Laha .. X 268 

R. 437 Further empnry under—Proceedings against accused—Notice No order 

affecting an accused in a ‘criminal matter should be made without giving him 
notice, so as to enable him*to appear and show cause against it. A Sessions Judge 
has no powi'i under .s. 437 of th£k0rimin.al Procedure Code to direct a particular 
Magistiate by name to make the further- onqmry coutemplatcd by that section. 

Xhe further enquiry contemplated hy^s. 437 of the Ctrmiual Procedure Code is an 
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Criminal Procedure Code— (concluded.) 

Act X of 1882— (concluded) 

enquiry upon further uititerwls, not <i reh('d,ung of the uattcr upon the same 

evidence which wan before the Magjhtiate who held the hn>t ouquirv 

CHUNDI CHUB3S BHUTTACHABJEA l’ Hem (JHUKDFAl BANKU.1EA . X 207 

137, See JUBISDICTION OK DKI'UTY MACJISTRATE I'LtCED IN CHARGE OI' 
CUBilENT DUTIES OK DISTRICT M MIISTRATE 

s 510. See Evidence 

s. 512 Sec DEPOSITION WHERE ACtIUSED HAS ABSCONDED • * 

s 614 Sec SECURITY Bond fob production ok I’lyisoNS bekoke 1’oi.ice. 

s. 555. See BENCH OF JlAOISTRATES 

Criminal Trespass— • 

See SUMMARY TRIAL 

Cross Appeal- 

See CIVIL rROCEDURE CODE (AcT XIV i)K iHK2), S 501 

Where crohs appellant might haM- -lupportcd tlu; dccioc withcait appealuig, on the 
ground that the decree had been light!v made (though not the rca'^on given) in 
her favour 

Run Bahadur SINGH / Lucho Koek • XI 301 

Cross Demands— ■ 

Arising out of '>aiiic linnsoiHon nlfoned to lie set ott See SET-OtK 

Cumulative Sentences- - 

J'rnciice — ConruLion oj noting and unisiiK/ hiiiL bg diinticioHS aeapons—lhstinti 
offences—Separate charges—Penal Code— Act XtjVof 18(>0, ss 71, 148, 119, 324-- 
Act X of l<dH'‘2 (Crmiinal 1‘racedutc Code), ss 35, 2.35 —"Ait X oj 1872 (Crimiiuil 
J’Hxeduie Code) ss 314,454 —Act \ Jll of 18S2,s 1 The olfenccs of noting aimed 
with a dividlv we.ipoii .md voluiitanl> causing huit with a dangeious weapon to 
two persons aie distinct oftences .ind a person charged with siuh offences can be 
convicted and senteiiecd in respeit of the noting and of the hint caused to each of 
the porsous injured A and JJ weic ehargeil with noting armed with deadly 
vveapoTib uiidei s 148 of the I’eiial Code, .md the} weic also charged under s 324, 
coupled with s 149, with causing huit Ij> a dangerous weapon to X, and was 
fuithcr charged undoi s 324, with causing a like hurt to Y, A hcrtlg also charged 
undoi s> 324, coupled with s 149, in respect of the huit caused by B to Y. A and 
B were convicted on all charges, .uid separate sentences, to take eilcct in succe.s- 
sroir, were awarded in respect of each offence charged The oftences under s .124 
were committed during the not Held, that the several acts with icgard to which 
the prisoners were charged did not fall within the prov^ons of s 71 of the Indian 
I’onal Code, inasmuch as it was not found that the causiiig'of the hurt was the force 
or violence jvhich alone ccinstitutcd the noting, and that coiiseciuently under s 235, 
of the Cnniiual Ihoeedure Code the sevei.il seiitenees passed weic stnetlv legal^ 

LOKE Nath Sirkak c Queen-Empkess X4 319 

• 

Custody— 

Of Document Ihiitji geais old hJindcnce Act (J oj 1872), ^ •90— Documents iliiiln 
i/eais old, then naliual and pinpet (Ustodii Whcie a daughter professed to hold 
uudei a pottah. more than thirl} year, old, lu favour of her father, and was found , 

to have been nr po.ssossiou of the land cvei -.iiKc hei father's ^eath for a period 
of forty years vvithoul interruption on the part of tifc father’s heirs held, that the 
daughter’s custod} of the pottah vvasanatuial and proper custody within the 
meaning of b. 90 of the Evidence Act The tulo laid clown in s 90 .is to proof of 
execution of documoiits thiit} vc.ns old ought to be applied iii this fountry with 
special care and caution • , 

TRAlLOhlA N.ATH NUNDl U. SHOKNO CHLNGONl . . XI 539 

Of female minots before pubeiUj See MAHO^DAN LAW (tiUARUlAN) ^ , 

Stamp on memorandum of appeal bij judgment-debtor in See COURT FEES ACT, 

1870, S. 19, CL. 17. 

Custom— •’ ' 

Among the Nomosudtas. See HINDU Law, MARRIAGE. 

Excluding females from tnheriiante Sec EXTENSION Ot TIME i'OU SECURITY OK 
APPEAL. 
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Custom —( continued.) 

Not allounng adopUun, gotvrmmj a fatmly fwt .subject to Hvndu law. Adoption — 
Construction of gift—Burden of proof—Invalidity of gift made to a jmrson ae betiuj 
the adopted son of donor, where the ^option failed Afamilj lu Bengal, affecting 
to bo Hindu, but not Hindu by descent and origin, may bo governed by customs at 
vaiiancc with Hindu law. A family took its origin in a tribe not Hindu, and its 
customs differed from Hindu cbstoins. The question having arisen whether 
succession in virtue of adoption was coiisistcut with, or was contrary to, the 
customs of t}ie family, held, first that, with regard to the origin and histoiyof the 
family, the pdint for inquiry was not whcthei tho general Hindu law was, in this 
case, modified by a family orastom forbidding adoption, but was whether, with 
respect to luhcritanco, the family was governed by Hindu law, oi by customs not 
allowing an adopted son to inherit, secondly, upon the evidence that this farailv 
had retained, and was governed b>, customs at variance with Hindu law, and 
that whatever Hindu customs might have been introduced into it, the custom of 
succession upon adoption had not. Whether, if the family had been shown to be 
Hindu, out and out, save only special customs, the cMdencc would have been 
sufficient to prove a special custom was not the question Held,, hIso, in reference 
to the burden of prjof that, in a suit brought to maintain the plaintiff’s title as 
heir against a defendant, who relied upon an adoption as defeating the title of the 
plaintiff, the buiden of proving tho adoption to be pcimitted by the family custom 
was upon those who alleged it to be so , whereas, if the family h.id been gonoiMllv 
governed by Hindu law, tho Qnns would have liecu ou those who alleged the 
exclusion of the right to adopt Hawaii Bishnaih Singh v Liam Vharn Mapmada ), 
referred to, as showing that oven in Hindu family there might be a custom which 
barred mhentaiicc by adoption Held, upon the true (xnistruction of an 
a/ngikar-patro yihoTcihj an estate was gi\en to the donee in virtue of his bemg, 
“adopted son” of the donor, that the gift did not take effect, inasmuch as the 
adoption was invalid. The distinction between what is description only, and what 
is the reason or motive fotii giit or iKjquest, may often lie fine , but it must be 
drawn from a consideration of the language and the surioundnig circumstances 
Nidhoomoni Debya v Saioda Pei shad Mooheijce distiugmscd 

Fanindba Deh Eaikat V Rajebwar Das . XI 463 

Of Akhoilecf Sec HUNDl PAYARLK ON ABlilVVE, PRESENTATION OF 

Of lltndwi amongst Mahomedans. See ONUS OF PROOF 

Tribal. Sec GRANT 

IWien noUalleged iwt to be piesumed See ONUS OF PROOF. 

Customary Rule— 

Of succession in a family to iiiqiat lible estate . ..X 7'Ji 

Cypres—- 

Doctnm of Sec WUjL,, CONijTRUCTION Ol’ 

Damages— 

JsfcssiHCni ()/ Sec DAMAGES FOR RREAUH OF CLAUSE IN LEASE • 

Far brtach of clause in lease. Rent suit—Assessment of damages—Siilvstaniial damage 
— *Nominal damage B obtained a lease of certain lands from A, agrooiiig there¬ 
under to pay to A a certain rental for the land, and also a sum of Es 183-G-3 
yearly to A's superior landlord, obtaining a receipt therefor A sued B for the 
rent due to himself, amf fbr the sum duo to his supciior landlord //eW that A 
was entitled to recover^he sum due to h's superior landlord as damages for broai.h 
of the contract, and that the amount of .such damages ought not to be taken <is 
nominal, but should be asBesse4 on the footing of the sum for which A might 
become liable to his superior landlord 

KUTNESSUR BIS\VA.S l’ HURISH CHUNDER HOSE . ... XI 221 

For personal m,jiuy, .Isscssmenl of See lilAltlLlTV OF COMMISSIONERS FOR 
KBEAcn OF Statutory Duty ^ 

Occasioned by neglect of Cofapany’s sei vanls ejeuiiitcd by Bill oj hadiiug Sec BlLI. 

OF IjADINO , ^ 

Suit for, by thirteen persons jointly See CAUSE Ot ACTION, MISJOINDER Ol 

Where a sum is named in the contract as the amount to be paid. See CONTRACT IN 
RESTRAINT OF TRADE. 

Dasiputra-^ \ 

Or son by a slave girl. See HINDU L^W, INHERITANCE. 

Death— 

0/ respondent. See LIMITATION ACT, 187T SCH. 11, ART. 171 
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Debt— 


PAOR 


Incu/rted duttnq the hfe inleie<tt nf Thmlii v'tdoir f(rr to the ei^faie, Liability 

.fo». SeeEimU’LAW. 


Debts— 

Bivdinq m joint family See Hindu Law, Joint PAiJiiiiV. 

Debutter lands— 

Liability for Cesses for. See Cbssks 

Decision— , 

Of Collector in Measmevient Pioceedinqs See ‘ RRS JUDICATA ' 

Of Commission under lienqnl Art VT nf 1870, final and Kmcluswr SeoClIOWKIDAIll 
CHAKRAN Lands 

Subsequently disajypi mvcl nf by Full Bench can he pleaded ns Res ludie.itn Se<- ‘ Rrs- 
JUDICATA ’ 


Declaration of title— 

Suit by a landlord fm dminq continuance of tenancy See Sl’RciFIU Redikk 
ACT 

Declaratory Decree— 

See JURISDICTION OF CIVIL COURT 

* 

Suit for Civil Procedure Codc^ (Ait VIII of 1859), s 15 —Suit by reversioner 
durinq hfe of Hindu mdow A*Siiit brought during the life of a Hindu widow 
by the presumptive heir, entitled on her death to the possession of the property in 
which she held hei limited estate, to have an alionatioii by her declared to operate 
only for her life, is among the exceptions to the general rule established by decision 
upon Act VIIT of 1859, s 15, iie , that except in certain cases, a declarator\ 

■ decree is not to be made unless the plaiiitifl shows a title* to, though he docs not 
ask for. consequential relief— Katiamn Natchiat v Den a Singa 'levei Held, that 
although to grant a declaraton decree under the above section, was discretionary 
with a Court, \ct in a suit of this class, known to the law, and in many cases the 
only practictil mode nf enforcing the presumptive heir’s right to interfere with the 
widow's alieiidtion, the grounds for the discrotionar> refusal of the decree should 
be strong In this case, the diffuulti of the question raised, and the expense of 
the litigation, which had been leferrcd to as grounds for rofqsnig it, «wero 
insufficient reasons 

Isui Dut KOEK V Hansdutti KOERAIN . . X 324 

Declaratory Suit— 

By reversionets aqainst Hindu IPicioic's alienee See HINDU Law 

Decree— 

Constructum oj^ Penalty—Higlm iate of inteiest upim default in fjayineni of instal- , 
ment A decree, of which the terms had been arranged by a solclmama between t^« 
parties, for payment of money by instalments with interest at six per cent , wiis* 
constmed to provide aho for three contingencies, m , non-paymeni at due date, 

(a) of the first instalment, two consecutive instalments being in arrears at the same 
time, (6) of instalments, other than tho first, (t) of the first* instalment, simplv 
Upon the occmrcncc of {a) or of (b), execution might issue for the whole decretal 
money with interest thereon at 1‘2 per cent Upon the occurrence of (c) execution 
might issue for that instalment, with interest at twelve per cent., from the date of 
tho decree Tho decree-holder having aecoptod pa>rAent of the first instalment on 
tho footing ot (c), held that he had not b> any admission or .settlement, precluded 
himself from insisting on the above construction as to (6) Held, also, that those 
provisions for double interest were but a reasonable substitution ot a higher rate of 
interest for a lower, in a given state ot cireunis^uccs, and were not in the nature 
of a penalty against which equitable relief might be claimed 

Balkishbn Das v. RUN Bahadur Singh** ^ x 306 

Deduction of time requisite to obtain copy of See LIMITATION ACT, 1877 
For execution Cf Conveyance See SPECIFIC PERFORMANCE. 

For money. See CIVIL PROCEDURE, CODE, 1882, S 295. ^ 

For partition, Effect of, on subsequent suit for partition* . . . X 97 

For Possession, Subsequent sunt for possession after execution of decree See SUIT FOR 
POSSESSION AFTER FORMAL POSSESSION HAS BEEN GIVEN IN EXECUTION 
For rent and ejectment. See NOTICE to quit ob PAY ENHANCED RENT, 
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Decree (contimied.) 

IiidtsUnct %n tls tenns, Evxdewe inadmi'iHtble to explatn Whcro the toniis of a 
decree are uncertain, it is not competent to the Court of execution to make any 
enquiries, by taking oral or documentary evidence, to ascertain the meaning of 
such terms. 

Nuddyab Chand Shaha V Cobind Ohundeb guha .. x 

Jn previous sutt when etndence Sec EVIDENCE * 

Made on registered obligation Sec LIMITATION ACT, 18.59, S. 2‘i 
Obtained ex pS.Ete against registered tenant iwi admissible against tenant's transferee, 
lolto was not a party to the si^t. See EVIDENCE 
On compromise See COMPROMISE, WITHDRAWAL FROM 

Under s. 210 of Act XIV of 188‘2, a pe^li starting point fen limitation in Krecution 
'Proceedings. See EXECUTION OF DECREE. 

Decree-holders— 

Bidding at sale without ^>er mission of the Court Sec S\TiE IN EXECUTION OF 

Decree 

Sharing rateably in sale Proceeds must be bonA. fide denee-holdcts Sec Civn. 
Procedure CODE, act XTV of 1882, s 29.5 

Deduction— 

Of time du?mg prosecution of other suit Sec IjIMITATION Act, 1877 S. 14 

Defamation— 

Soo Contempt of court , 

Defect of Jurisdiction — 

See Limitation act, 1877 s 14 

Defenoe— 

Of submission to arbitral loti and award upon the mot let in suit beftne suit brought 

See Arbitration. 

Defendant— 

Right of, to set off a claim for an iinascci Inined amount Sec SEI'-OFF 

Deposit— 

In hands of Collector after revenue sale See RECORDED PROPRIETOR, REPRE- 
SENTilTIVE Olf, 

Of Title Deeds See EQUITABLE AlOJtTOAOE 

Of vrill is distinct from registration under Act VIII oj 1871 See ReoisTRATION OF 

Will under Oudh Estates’ act. 

« 

Deposition— 

Of accused when admissibleSn evidence against him ■'v a subsequent proceeding — 
Evidence — Evidence Act'{T of 1872), < HO A deposition given by a person is not 
«;dmissible in evidence against him in a subsequent proceeding without its being 
firpt proved that he was the person who was examined and g.ive the deposition. A 
pirdoii was tendered to an .xccused, .ind his evidence was recorded by the Magi.s- 
trato Subseifuently the pardon was revoked, and ho was put on his trial before 
the Se.ssions Judge along with the other accused. \t the trial the deposition given 
by him before the Magistrate was put in and used in evidence against him without 
an\ proof being givcg that ho was the person who was examined as a witness 
before the Magistrate Held, that the deposition was inadmissible without proof 
being given as to identity of the accused with the person who was examined as 
a witness before the Magistrate 

Queen-Empress v. Dursa Sonar . . XT 

Where accused has absconded Where an accused person has absconded, and it is 
intended to Record evidence against him in his absence, it is roquisto, under s 512 
of the Code of Criminal, Procedurejethat the fact of the absconding of the accused 
should be alleged, tried, and established before the deposition is recorded. 
GHURBIN bind V. QUEKN-EMPRESf** ... ... .. .. X 

DeriYative title— 

See Estoppel of tenant. 

Detention-^ *, 

In jaii after expiry of sentence See^\USR OF ACTION, MlS-TOINDER OP. 

Devioe of talnq— 

By unregistered Will. See WILL, • 


PAOE 
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1097 
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Diffepenoe of opinion— 

Between Judges tn review See APPEAIj 

Between Judges of Stnall Cause Com t on a point of law in an application for new trial 
SeeSMAIiL CAUSE OOUBT'S PRESIDENCY TOWNS ACT (XV OF 188‘i), S. 69. 

Diluxion— 

See ABATEMENT OF Rent. * 

Disoharge of aooused— 

See MAOiSTBATE, Powers of • * 

Charged under s 2H, Penal Code, ujmnplea of original cimi-ge having been contpounded 
See COMPOUNDING OP CHARGE. 

Further enguiiy. Powers to dnect — Criminal Proceduie Code (Act X of 1882), • 

ss 253, 437. An accused having been discharged after a full enquiry before a com¬ 
petent Court IS entitled to the benefit of such discharge, unless some further evi¬ 
dence is disclosed Consequently an order made by a District Judge dnoctmg a 
further enquiry to be hold under s 437 of the Criminal Procedure Code in a case 
whore a magistrate had discharged the* accused under s 253 was not warranted 
by law, when there had been a full enquiry by a competent Court and when no 
further evidence was disclosed, such order being based merely upon the ground 
that. 111 the opinion of the District Judge, the evidence recorded was sufhcient for 
the conviction of the accused 

JEEBUNKISTO ROY V SHIB CHUNDER DAS . . . X 1021 

• • 

Subsequent reh lal ordetedon account of insufficiency of evidence given See RK'i’Hl 4D, 
DISCRETION IN JUDGE IN ORIJehING 

DiBOOvery— 

Production of documents — Ptivilege—Solicitor and Client — Act XIV oj 1882, s 133 
Letters written by one of the defendant’s servants to another, for the purpose of 

. obtaining information with a view to possible future litigation, are not privileged, 
even though they might, under the circumstances, be required for the use of the 
defendant’s solicitor. Tn order that privilege may bo claimed, it must bo shown 
on the face of the affidavit that the doemiionts were prepared or written merely 
for the use of the solicitor 

RIPRO DOSS DEY V. SECRETARY OF STATE FOR INDIA XI C56 

Disoretion of Coupt— 

To alloiv a volunteer guardian to sue. See MINOR, SUIT BY. •• * 

Dismissal— 

Of Complaint. See MAGISTRATE, POWERS OP. 

Of suit for non-)cnnder, other findings eipunged *See JUDGMENT CONTAINING 
FINDINGS UNNECESSARY FOR DISPOSAL OP CASE 

Of suit under s 136 of Civil Procedure Code See iNTElOtOOATOUlES 

Disobedience ^of Lawful opder— . 

Of Muntcipil Commissioner, Prosecutimi fm. See DISQUALIFICATION OP JUDGj:. 

Disposition— . * 

Of profits of estate far indefinite peiiod. See HINDU LAW, WILL 

Dispossession— • • 

During unexpired lease granted by plaintiff s predecessor. See LUVHTATION ACT, 1877 

Dispute— • 

As to the right to collect rents. Criminal Procedure tfode, Act X of 1882, s. 145— 
Tangible immoveable property — Act X of 1872, s. 530. 'A dispute a.s to the right 
to ooUeot rents IS a dispute concerning tangible immoveable property within the 
meaning of s> 145 of the Code of Criminal Procedure. * 

Pbamatha Bhusana Deb Roy v dooroa cHurn Bhaitachab.!! XI 418 

Likely to cause breach of the peace. Sec ^SSESSION, pRDER OP CRIMINAL 

Courts as to. • 

Disqualifioation— 

Of Judge. Penal Code, Act XLV of 1860, s 188— V>(B.C ) of 1870. «. 256— 
Disobedience of lawful order—Inietest of Magistrate inmonvicting the ptisoner — Dv>- 
qualificatwn of Judge. On the 29th of March 1^83, the Municipal Commissioners 
of Commillah at a meeting issued an order under s. 256 of the Bengal Municipal Act 
of 1876. The accused was tried and convicted before the District Magistrate under 
8.188 of the Indian Penal Code, and fined Rl.. 100 for having disobeyed that order. 

6 OAL.—e 
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DuqQalifloation— (conttnued.) 

The Magistrate, who tried and convicted the accused, was present as Chairman of the 
Municipal Commissioners at the meeting of the 29th of March, when the order was 
passed for disobedience of which the accused was tried and convicted Held, that 
the conviction was illegal, and must be set aside. Setgeant Dale cited and 
followed , 

Khabak Chand Pal v Taback Ghundeb Gupta . ... * 1030 

0/ Officer of Sfumcipahty. See BENCH OF MAOISTBATES. 

Dissolution— 

Of Matrtage, Collusiott in presentation of petition fai See COLLUSION 

Distant Kindred— 

Being heirs share in tho “ return ” in preference to a uidcno of the deceased 
KOONABI BIBI «. DALIM BlBI... . .. ...XI 14 

Distinct Offences— 

See Cumulative Sentences. 

Distribution— 

Of sale proceeds Sec CJVIL PHOCEUUBE CODE, 1882, S 295 

District— 

Magistrate's office. Locum tenens of Sec JURISDICTION OF DEPUTY M \GISTBATE 
PLACED IN CHABOE OF CURRENT DUTIES OF Dj^TRICT MAGISTRATE 

Dixoroe Act— , 

IV of 1869, s 13 See COLLUSION 

ss. .36, 37. Alimony pendente hte —Permanent alimony—Practice Alimony pendente 
life cannot be granted on on application made after a decree nisi lu the suit has 
been passed, nor is it in tlie power of the Court to grant permanent alimony until 
an application is made to make such decree absolute 

Bennett « Bennett .. .. . xi 354 

Documents— 

Affidavit of See INSPECTION OF DOCUMENTS 

More than thirty years old, their natural and pi oper custody See CUSTODY OF 
DOCl/SlENT. ' 

Productoin of See DISCOVERY’ 

Doors— 

And window frames separate attachment of. See ATTACHMENT 

Earnest money— « 

As element of contiact Se*o SPECIFIC PERFORMANCE 

Eafiement— • 

Bvfdkn of proof — Act X of 1882, s 147 The right to restrain another from cxeicisiiig 
ordinary proprietary lights over his own land is of the nature of an easement 
different from the ordinary rights of owner.s of land, the burden of proof would, 
therefore, lie upon the party alleging such lights, 

Haei MOHUN THAKUH V Kissen Sundabi .. ... . . XI 62 

Difference between, und?r Prescriptive Act and Limitation Act. See RIGHT OF WAY. 

Effect of Payment— , 

Of prior mortgage by a siihseq,uent incumbrancer as against intermediate charge. The 
mortgagor’s right, title, and interest in certain immoveables in the Deccan, 
subject to Su first and a second mortgage, were sold in execution of a decree to a 
purchaser, who afterwards paid off the first mortgage Held, that, as he had a 
right to extinguish the pripr olftirgc, or to keep it alive, the question was 
what intention was to be ascribed to him; and that, in the absence of 
evidence to tho contrary, the presumption was that he intended to keep it 
alive for bis own benefit Where property is subject to a succession of 
mortgages, and the owner of an ulterior interest pays off an earlier mortgage, it 
IS a matter of oonrso, according to the English practice, to have it assigned to a 
trustee for his benefit, as against intermediate mortgagees, to whom he is not 
personally liable. But in India,a formal transfer for tho purpose of a mortgage 
is never made, nor is an intention to keep it alive ever formally expressed. It 
was ruled in tho English Court of Chancery in Toulndn v. Steere, that 
the purchaser from an owner of aii equity of redemption, with actual or 
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Effect of Payment—(continued.) 

constructive notice of another intermediate incumbrance, is precluded, in the 
absence of any contemporaneous cxiiression of intention, from alleging that, as 
against such other incumbrance, the prior moitgago, paid off out of the purchaac- 
monoy, is not extinguished That case was not identical with this, whore the 
prior mortgage was not paid off out of the purohasp-money, but wa.s paid off after¬ 
wards by the purchaser The above lulxng, however, is not to bo extended to 
India , where the question to ask is, in the interest, of ju'^tico, equitj, and good 
conscience, there applicable,—what was the intention of tho party pa) ing off the 
charge. * 

OOKALDAH GOPALDAS V PURANMAL PBEMSUKHBASf. . . . , X 1036 

Ejectment— 

See ADVERSE POSSESSION BY VENDOR LANDLORD AND TEN.VNT 

Of tenant from lawls formerly settled al an annual rental. See LANDLORD AND 
Tenant. 

Smt for Sec LANDLORD AND tenant , ONUS PROBANDI 

Embankment— 

Addition to Addition to existing embankment — Notification, Publication of, under 
Bengal Embankment Act—Bengal Act II of 1882, (Bengal Embankment Act), ss 6, 

76, cl. (b), aiul 80 The words “ .shall add to an) existing embankment” m cl. (6), 
s. 76 of Beng Act 11 of 1882, are not lutondod to moan any repaii of an existing 
embankment, even if the effect of such repair be to make tho embankment higher 
or broader, but only mcHii an oxfbnsion in tho length of an existing embankment 
The notification referred to in s 6 of the Act must bo published m the manner 
provided by s 80, and it is not suilicieiit for such notification merely to be pub¬ 
lished in the Calcutta Gazette 

GOVEEDHAN SiNHA V QUEEN-KmPRESS . . ... XI 570 

Ehcpoachment by Tenant— 

Acquiesced in by Landlord. See ENCROACHMENT BY TENANT. 

Landlcnds’ right—Enaoachvient acquiescedm by Landlord If a tenant during his 
teiianc) encroaches upon the laud of a third person, and holds it with his own 
tenuie until tho expiration of tho tenancy, he is considered to havo made the 
encroachment not for his own benefit, but for that of his landlord , and if ho has 
acquired a title against the third person by adverse possession, he ha^ acquired it 
for his landlord and not for himself 

NDDDYARCHAND SHAHA V MEAJAN ... . .X 820 

Endowed Property— 

Suit as to. Sec JOINDER OP PARTIES. 

Endowment- 

See Valuation of Suit 

• 

English Law— 

See CARRIERS, I .lABlLITY OP 

Enhanoement— 

Sentence ofn appeal. Giiminal Viocedute Code—Act X o/423,430 —Penal 
Code, .s 330 A head constable was convicted under s 330 of t];ie Penal Code, and 
at atrial before a Sessions Judge sentenced to four months’ simple imprisonment, 
the prisoner appealed The High Court, in dismissing the appeaj, directed, as a 
Court of Kevisioii, that tho sentence passed should bo “enhanced. 

MehtbbAliu Queen-Empress . .. * • ... ...XI 530 

Enhancement of Rent— 

See Onus OP proof.- 

Enhancement by one out of a number of co-shareis when jrossible—Ipnah mehal 
—Practice of sepa?ate leases by several co-shif^rs The nifferc tact of there being 
other oo-.sharera in an undivided mehal is not sufficient to put the plaintiff 
out of Court in a suit for onhancement iii respect of a particular plot of land, and 
the proper issue in such a case is, whether the defendant tenant has been jfolding 
under the plaintiff separately, or under a joint lease frijm tho plaintiff and his co- 
sharers in tho mehal Quni Mahomed v. Moran, iJjfqendr o Chunder Ghose v Nobin 
Chtmder Chattopadhya distinguished 

EASHBEHABI MUKHERJI «. SAKHI SUNDARI DASI ... . ... XI 644 

Notice of. See NOTICE OP ENHANCEMENT, St’BSTITUTBD SERVICE OP. 
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Enhanoement of ^mi—(conunued.) 

Suit for. Landlotd and tenant — Beng. Act VIII o/1869, s. 4— Presumption of 
Evidence In a suit for arrears of rent at enhanced rates, where the defendant 
relies on the presumption contained in s. 4 of Beng. Act VIII of 1869, it is not 
sufficient, in order to do away with that presumption, to show that the land has 
not been in cultivation from the time of the permanent settlement. It must be 
shown that the land has not been held since the time of the permanent settlement * 

PBABI MOHUN MUKHERJI W. BANSHI MaJHI .. .. ... XI 757 

Sunt for. Sefyice of notice of enhancement — Bengal Act VIII of 1869, s. 14. 

Service of notice of enhancement under s. 14 of Bengal Act VIII of 1869 must be 
made strictly m the manner provided by that section. Chunder Monee Dossee v. 
Dhuroneedhur Lahory followed. When a tenure was held by a Hindu and 
‘ three Santhals, and it was shown that service of the notice of enhancement 
had been personal on the latter, but only on the son of the former, who was an 
adult and living with his father as a member of a joint Hindu family, held, that 
this was not sufficient service on the Hindu tenant Qurcrc —Whether, if it had 
been shown that the notice though served o^i the son had come into the lands of 
the father, that would not amount to a sufficient service of the notice. 

BOIDONATH MABHANTA n. LAIOIiAY .. .. .. ... X 433 

Enquiry in Criminal Case— 

See Criminal Procedure Code, 1882, s. 437. 

Entry in Register— 

Copy of. See BEG18TRAT10N OE MAHOMEDAN MARRIAGES 

Equitable Conditions— 

Of cancellation of deeds for fraud See CANCELLATION OF DEEDS OP SALE AND 
HYPOTHECATION FOR FRAUD 

Equitable Grounds— • 

Of setting aside sale in execution. Where a sale in execution took place under an 
order obtained notwithstanding a consent, on the part of the decree-holder’s 
pleader, to a petition by the judgment-debtoi for a postponement, the petition, so 
consented to, havuig been by mistake, afterwards presented to, and filed by, the 
judgment-debtor in the wrong Court, held that the judgment-debtor was entitled 
to a decree in a suit brought to have the sale sot aside, no title having passed 
thereby. ‘ 

GaNOA PERSHAD SAHU C GOPAL SiNGH... . ... .. XI .\36 

Equitable Mortgage— 

See BBGISTRATION Act, 1887, S. 17, CL. (h). 

Deposit of title deeds — Priority — Registration Act (III of IWIT}, s 48 A deposit of 
title deeds of certain property, under a verbal arrangement to secure payment of a 
debt, IS not an “ oral agreement or declaration relating to such property ” within 
yhe meaning of s 48 of the Registration Act » 

CO«GAN V. P0G08E.. ... ... . . . ... XI 158 

EquAiy and good conscience— 

See Fraud upon Creditors. 

Application of principles See MAHOMEDAN LAW (SUCCESSION) 

Error— • 

Inmeasutement of char lands. Effect of. See MEASUREMENT OF CHUR L.\NDS 
ACCORDING TO AGREEMENT.* 

Estate— 

Acquired by dfughter on transfer by widow, Effect of as against collateral heits. 

See HINDU LAW, ALIENATION. 

Descending to single heir. • See OUDlf ESTATES’ ACT, I OP 1869, S. 8. 

Limited to take effect in favour of a person after another's death. See MAHOMEDAN 

LAW.. • •* 

Meaning of, as used in Act EIV of 1882, s. 265. See BUTWaRA UNDER 
BEQULATION XIX OF 1884. 

Estoppel—* 

Civil Procedure Code (Act Vlll of 1659), s. 246— Civil Procedure Code (Act XIV of 
1882), ss. 281, 283— Act {XV o/1877), Sch. II, Art. ll-^Limitation 
(Acf ix of 1871), Scht II, Art. 16— Suit for possession. In certain execution pro- 
cee<Un|;B land was attached, but before «the sale the judgtuent-debthrs, with the 
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Efltoppel— (continued.) 

permission of tho Court, sold the land to the plaintiffs, i^revious to this sale! 
certain persons had come forward m the execution proceedings, and had claimed the 
land as having boon sold to them by the father of the judgment-debtors , this claim 
was disallowed in November 187G In 1881 the plaintiffs, alleging that they had 
been dispossessed by certain persons, amongst whom were the claimants in the exe¬ 
cution proceedings, brought a suit to recover posi^ssion of this land against these 
persons This suit was decided against the plaiiitifis iii the lower Appellate Couit, 
on the ground that they had failed to prove that they had boon in possession of the 
land 12 years before suit On appeal to the High Court the plaintiffs,’appellants, 
contended that the claim of tho defendants in the oibcution proceedings having 
been rejected, and they not having brought a regular suit within one year from tho 
order of rejection to establish their i ight to possession, the defendants were prevented , 
by that order from contending that the plaintiffs had not been in possession at the 
time of that order Held, that the order did not operate as an estoppel against the 
defendants , and even if it could so operate, it would not do so until the time had 
run out, within which they could have brought a suit to establish their right to 
possession, and that such time had not fcxpired 

GBND LALL TEWABI V. DBNONATH RAM TBWAKI ... . XI 673 

Evulcnce Act, 1872, .s 115— Petition to postpone sale in execution of decree. To 
petition for the postponement of a sale in execution of decree /s not an intentional 
causing or permitting the decree-holder to believe that the judgment-debtih' admits 
that the decree can be legally executed, and occasions no estoppel within the 
Indian Evidence Act, 1872, s 1^5 Tho judgment-debtor Can, notwithstanding 
his having hied such a petition, maintain that execution is barred by lajise of 
time. * 

Mina Konwabi v Juggat Setani . .. . . X 196 

Of tenant. Evidence — ActloflHT2,s 116— Derivative title a ryot, being in pos¬ 

session of a certain holding, executed a kabuliat regarding this holding in favour of 
B (who claimed the land, in which tho holding was included, under a derivative 
title from the last owner), and paid lent to B thereunder Held, that A was not 
estopped by s llo of the Evidence Act from disputing B’s title The words “ at 
the begmmiig of the tenancy ” in s 116 of Act 1 of 1872 only apply to cases lU 
which tenants are put into possession of the tenancy bv the person to whom they 
have attorned, and not to cases in which the tciiaiiis had previously been in posses¬ 
sion. 


Lal Mahomed v. Kalla n us 

Evidence— 

•* 
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519 

Evidence 

• 

,, 
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1024 


Sec EstoiteIj of Tenant Begistbation of Mahomedan Mabbiages 


A deposition of a person who has accepted a pardon aifd given evidence in the 
Magistrate’s Court, is not admissible against himself* when the pardon is revoked, 
and he Is pu^upon his trial before the Sessions Court, without proof of his identity , 
with tlic person who gave evidence befoic the Magistrate ^ 

QUEEN-EMPBEHS V DOOBGA SONAB . . . . Xi 580 

An accused is not bound to account for bis movements at or about the time au 
offence was comniittod, unless there has been given legal evidence sufficient pritnd 
facie to convict him of the offence • • 

Queen-Empbess n Bepin Biswas .. ... • ... X 970^ 

As to nature and extent of grants of jalkur rights in tidal navigabie rivets. See 
JUDKUB Rights in tidal navigable bivebs, Okant of by Grown. 

By comparison of hand-writing Sec REVISION ON FACTS. . 

Collection papers are no evidence jier se, they can only bo used when they arc pro¬ 
duced by a person who has collected rent m accordance with them* and who 
merely uses thorn for the purpose of refreshing bis memory^ 

MAHOMED MAHMOOD V SAFAB ALI . .. .. .. XI 407 

Ctimtnal Procedure Code—Act X of 1882, s. — Report of “ Additional Chemical 
Exammer.” A document purpoiting to be a report under the hand of an 
‘ ‘ Additional Chemical Examiner’ ’ upon a matter or thing submitted to him for 
analysis and report, cannot be received m evidence under s. 510 of Act X of 1882. 
QUEEN-BMPEESS ti. AUTAL MUCHI .. *... ... ... X 1026 

Decree mpremous suit. Effect of a previous deAeo, as evidence in a subsequent 
suit, stated. 

BAMJAN EHAN vTBAMJAI^T CHAMAB ... ... ... X 69 
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/matble %n execution proceedings to explain the terms of a decree. 
JUDYAH CHAND SHAHA V. GOBIND CHUNDEB GUHA 
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Mrior suit, hy one co-sharer admissible in subsequent amt against all the co-sharers — 
/Admission made by one co-sharer evtdenoe against the others—Evidence Act {I of 
/ 1872), s. 18 In a suit between a zapaiiidar and his ijaradars for rent, a person, who 
/ was one of several jofedars in the inehal, was called as a witness for the zammdar,' 
and admitted the fact that an arrangement existed whereby he and his co-jotedars had 
agreed to pay i'ant to the zammdar direct; this suit was decided in favour of the 
zammdar. The yaiadars then brought a suit against the jotedars, amongst 
whom was the witness aboveiAentioned, to recovei^ the sum which the jotedars 
ought to have paid to the zammdar direct, and which the ijaradars had been 
decreed to pay. The jotedars disclaimed all liability to pay rent to the ijaradars , 
in this suit the evidence given by Ihejoiedai in the zamindiir’s suit was received as 
evidence on behalf of the plaintiffs against all the defcnd.ints Held, that the 
evidence was admissible, 

KOWSUIililAH SUNDART DASI V. SlUKTA SUNDAEI DASI . ... XI 

Invalidating written agreement Evidence of oral agreement — Fiaud—Act I of 1872, 
s 92, proviso 1 —C mitt act—Unlawful consideration —Act IX of 1872, s. 23 Plamtiff 
sued to recover rent under a kabiihat The defendant admitted execution of the 
kabuliat, but asserted ttiat he executed it in order to enable the plaintiff to sell the 
land at a high price, the plaintiff agreeing to make over to him Es ?82 out of the 
purchase money, and to obtain for him from the purchaser a inourasi pottah of the 
land , it never having been intended that any renj should bo payable under the 
kabuliat Held, that evidence of the oral agreement was admissible for the 
purpose of proving the fraudulent character of the transaction between the parties 
KASHI Nath chukerbati p Brindahun Chukerbati .. ..X 

Irrelevant statement of a person who died before suit. See REVISION ON FACTS. 
Judgments, not inter paftes—Admissibility of evtdeiux In a suit for possession of 
land, the defendant, in order to show the character of his possession, offered in 
evidence a judgment obtained by him in a suit to which the plaintiff or his prede¬ 
cessors in title were not parties Held, that the judgment was admissible iii 
evidence 

PEART MOHUN MUKEH-TI p DROBOMOYI DAIUA . .. XT 

Jumma-wasil-baki papers—Right of witness preparing them to refiesh his memory 
from th^m. Jumma-wasil-baki papers arc not admissible as independent evidence 
of the amount of front mentioned therein hut it is perfectly right that a person 
who has prepared such jumma-ivastl-baki papois on receiving payment of the rents, 
should refresh bis memory from such papers when giving evidence as to the 
amount of rent payable. • 

Akhie Chandra Chowdhry p Nayu .. .. ... X 

Of an offence causing disappe^tanceof. See PENAE Code, ACT XLV OF 1860 
88 176, 201. “ 

Of tipprcner See MlSDlHECTfON • 

Of intefjition. See GRANT 
Of irtarket rale. See MARKET HATE. 

Of Marriage insufficient in criminal case, Retrial otdered for furthet evidence. See 

Retbiae, Discretion of Judge in ordering , 

Of oral evidence when adnmsible to show intention of patties to Ueat a clause in a 
bond as penal. See P^ysfALTY CLAUSE IN BOND. 

Of Police Officer See INCRIMINATING STATEMENT li Y TRISONER TO POLICE 
OFFICER. • 

Of substituted service for purposdk of enhancement, Natme of. See NOTICE. OF 
Enhancement, subbtituted service of. 

Record of where accused has absconded. See DEPOSITION WHERE ACCUSED HAS 
ABSCONDED.* 

Reference to text books on trial—Rifht of prisoner as to calling evidence — Pre- 
sumption. A well-known treatise, such as Taylor’s Medicial Jurisprudence, may 
be refejred to in the cdUrse of triaff* Ilatini v. The Empress followed. A 
prisoner, or his Counsel, is at liberty to offer evidence or not, as he 
thinks proper, and no inference unfavourable to him can be drawn because he 
takes oue course rather than asiother. 

HURRY CHUBN CHUCKEBBUTJJTY V. THE EMPRESS ... ... ... X 

Bmt suit—Decree cAtained ox parte against registered tenant, In a suit for rent the 
plamtiff claimed that he was entitled to payment both in cash and kind ; and in 
order to show that he was entitled to recover rent in kind tendered two ex parte 
d,eorees obtained by his predecessor against the jiersons registered as tenants of tho 
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Evidence — ( concluded .) 

tenure at the time the decreeR were obtained, auch decrees l>eing for rent both in 
cash and kind- It appeared that the defendant was tho owner of tho tenure at the 
time the two decrees were passed having acqui red the tenure ay foreclosure, although 
ho had not registered tho transfer in the plaintifl’s books, and that he was not made 
a party to the suits m which the decree was passed^ Held, that as the defendant was 
n<Jt a party to the suits in which the decrees were obtained, and did not claim 
through the parties against whom they were passed, they wore not admissible m 
the suit as evidence against him, Tho decision in Sluini Chai^ Koondoo 
V. Brqjonath Pal Chou'dhry docs not lay down that a decree against a 
registered tenant is to be evidence for ever in future prScecdings against an unre¬ 
gistered transferee not a party to it, but all that case decides is, that for the 
purpose of satisfying that particular decree an unregistered transferee is bound by • 
it whether ho was a party to the suit or not, the tenure being liable for the rent 
RAM NARAIN RAI71 RAM OOOMAH CHUNDER PODDAR . ..XI 802 

Statement agatnst interest. See HINDU LAW. 

Varying written agreement—Oral evidence when admissMe to pi erne that con¬ 
sideration money stated in contract to have been paid, has not been paul but has 
been applied in a way agreed on beta een the parties—Kridencc Act, I of 1H72, s 92 
A deed of putmva coiitaiuod a recital of the payment of the sum of Rs. 2,000 as bonus 
to the plaintiff by tho defendant, the mode of p.s,yment being stated to be iij cash in 
one lump sum Tho plaintiff sued to recover the sum of Rs 1,8.50 alleging that only 
Rs 150 h.ad been paid and not Rs 2,000 aswecitod in the puton a The defendant 
admitted that Rs 850 was due, #.nd as to the remaining Rs 1,000 alleged that, at 
the time of the trails.actioii, it w IS agreed that the sum of Rs 1,000 was to bo 
retained by him on account of a debt due by one of tho plaintiff’s relation to him. , 

The plaintiff objected that the evidence to the agreement set up by the defendant 
was inadmissible Held, that, luasniuch as it was open to the plaintill under 
proviso 1 of s 92 of the Evidence Act to prove by oral evidence that the whole of 
the consideration money had not been paid, it was equally competent to the 
defendant, in answer to such case, to adduce evidence to prove the true nature of 
the contract, and that the consideration was different from that .stated in tho 
contract Held, .ilso, that tho plea of the defendant substantially was that, 
although the consideration was fixed at Rs. 2,000, there was a separate oral 
agreement to thcelfcet that out of that sum the plaintiff was to refund Rs 1,000 
on account of the debt due from his relative, and that on this ground the 
oral ovidenco tendered was admis.sible under proviso 2 of s 92 pf the Acf, the 
stipulation as to tho refund of the Rs 1,000 not being inconsistent with the 
recital as to the consideration m the contract 

Lada Himmat Sahai SiNO r Ldewhrdden . . XI 486 


Evidence Act— 

I of 1872— , * . 

B 6 Statement made to third pci son by ]iei son injured 'I’hc only evidence ^ 
against a pltisoner charged with having voluntarily caused grievous hurt 
was a statement made in the presence of the prisoner by tho p.irson injuied t<fa^ 
third person, immediately after the commission of the offence Theipnsoiier did 
not, whon the statement was made, deny that she had done the act complained 
of. Held, that the ewdenco was admissible under s. 6 and s 8, Illustration tg) 
of the Evidence Act * * 

In the MATTER OF THE PETITION OP SURAT DHOBNI • .. ... X 302 

8.13. See Evidence in prior suit by one co-shabeb admjs.sible in sub¬ 
sequent SUIT against add the co-sharers. • 

B 27. See CONFESSION MADE TO A PODICF OFFICER . 

8 . 80 See DEPOSITION OF ACCUSED WHEN ADMISSIBLE IN EVIDENCE AGAINST 
HIM IN A SUBSEQUENT PROCEEDING • 

8 . 90. See CUSTODY OF DOCUMENT THIRTY YE^RS ODD. 

8 . 92. See EVIDENCE VARYING WRITTEN AGREEMENT • 

s. 115. See ESTOPPEL. •• • 

S. 116. See ESTOPPEL OF TENANT • 

Examination— 

Of prisoner by Judge. See CRIMINAL PROCEDURE CODE, 1882. S. 342 , 

Exclusion— 

From joint property. See LIMITATION ACT (XV C?P 1877), SCH II. ART 127. 

Of time of proceeding bonft fide in Court for a cause of like nature to want of jurisdic¬ 
tion. See LlMIliATION ACT, XV OF 1877. %. 14, 
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Execution— 

See Step in aid op Execution : Symbomoal possession, Effect of. 

Informal application fot. See STEP IN AID OF EXECUTION. 

Execution of Decree— 

See Appealable Order, appeal from order passed in Execution of 
Decree upon bond specially reoistbred under s, 53 of act XX 'OF 
1866. Civil Procedure Code, 1882 es 257 a, 258 Limitation applic¬ 
able TO B'xecution of Decree passed when act XIV op 1859 was in 
force . Sale in Execution op Decree . Sale in Execution of Decree 
AGAINST Estate of Deceased ■ Step in aid of Execution. 

Mter mtnfaction See RIGHT OP SUIT 

Barred by limitation. See SALE IN EXECUTION OF DECREE. 

By mortgagee purcliamuj under his own decree. See CIVIL Pbocbdurb CODE, 1882, 

S. 295. 

By what limitation governed. See EXECUTION OF DECREE. 

Ciml Procedure Code (Act XIV of 1882), ss 232, proviso (b), and 244 (cl. c) — Trans¬ 
feree of a money decree to one of several co-judgment-debfors Certain property 
was mortgaged by A to B Subsequently, this property was purchased by C at a 
sale held in execution, of a decree obtained by a third person against A. B then 
brought a suit on his mortgage-bond against A and C, and obtained a decree 
for the sale of the mortgaged properties, and also a personal decree against A ; B 
assigned his rights under this decree to G, who applied for execution under 
s 232 of the Code A objected to execution issuing,«:eh mg on proviso {b) to s. 232. 

Held, that proviso (6) to s 232 applies only to decrees for money personally due 
by two or more' persons , and that the decree obtained by B against A and C, not 
being a personal decree against C (he having boon made a defendant only by 
reason that he had purchased the mortgaged property subject to the mortgage 
debt), C, as assignee of B, was entitled to take out execution 

LALLA BHAGUN PBRSHAD v HOLLOWAY . ... .i. XI 393 

Decree under s. 210 of Act XIV of 1882, Limitation—Civil Proeedme Code, Act XIV 
of 1882, s. 210. On the 23rd February 1878, an application was made for execution 
of a decree dated the 3rd December 1877, in which the decree-holder stated that 
the judgment-debtor had agreed to pay the balance then due on the 13th August 
1878. The application was then struck off on the 26th June 1878. On the 30th 
June 1881 the decree-holder again applied for execution, and on the Xlth July 
1881 the judgment-debtor, with the consent of the decree-holder, applied for time 
to pay the balance due till the 8th September 1891, and that application was also 
struck off On the 1st March 1883 the decree-holder again applied for execution 
Held, that the application wAs not barred by limitation upon the ground that the 
application by the judgment-debtor, made on the 11th July 1881, alleging that he 
had come to an arrangenjieiit with the decree-holder for the payment of the amount 
due by instalments, having fesulted in its being registered and the proceedings 
tstruck off, amounted to a direction that the decretal amount be paid by instal¬ 
ments as stipulated in the petitions, and that this being so, there was a decree 
passed on that date under the provisions of the second paragraph of s 210 of the 
Code of Civil Procedure, of which the decree-holder was entitled to have execution. 

JHOTI SaHU n. BhUBUN GIR ... ... .... .. XI 143 

Limitationi—Applicatwnfar execution by what limitation governed—Act X V of 1877— 

Act X27o/1859, s. 20 —Proceeding to enforce decree. Act XV of 1877 operates 
from the date on which it came into force as regards all applications made under 
it. Beharl Lalt v. Qoberdhun Loll dissented from. An application for 
execution was made^ on, the 2nd of March 1872. In the execution 
prooe^ings certain properties were attached and a sale proclamation was issued. 

A claim to a portion of the properties was then preferred by third parties, and 
allowed on the 17tb of June 1872 The decree-holder failed to take necessary 
measures to bring the remainder df the property to sale, and the case was struck 
off on the 4th of July 1872. A subsequent application for execution was made on 
the 14th of June 1875 *i?eW, that Ae subsequent application was not barred by 
the provisions of s. 20, Act XIV of 1859. Bond fide proceedings m resistance of a 
olaijjti'to attach properties are proceedings to enforce a decree within the meanins 
of s. 20 cjjf Act XIV of 169. . * 

BECHARAM DUTTA v. ABDUSD WAHED ... .. ... XI 56 

Obstrudion td. See ONUS OF ProoP. 

Obtamed by givinp formal possession, Subsequent suit for possession. See SUIT FOB 
POBSEBBION AFTER FORMAL POSBE8WON HAS BEEN GIVBSN ^ EXECUTION. 








